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THE HON’BLE MR, B. P. SINHA. 


The Hon’ble Mr. B. P. Sinha, Chief Justice ` of the Suprenie 

Court of India, paid.a short visit to South India during Deceniber 
1960. Members of the legal profession in Madras, Mysore and Kerala 
were afforded opportunities of meeting the distinguished visitor’ and 
-hearing his views on matters of interest and #fportance to the Bench 
and the Bar in India. Itis pleasant to record that his Lordship the ‘ 
Chief Justice holds views, on certain important matters, wholly 
similiar to those of the legal profession here and gave expression to 
them in unequivocal terms. a 

His Lordship’s feeling that a high standard of professional ethics 

. Should be inculcated in the minds of junior members of the Bar’ will 
find ready support in all quarters. The members of the Bar and the 
litigant public would be particularly pleased at his Lordship’s assur- 
ance that he was willing to give serious consideration to the propesal o 
that Circuit Benches of the Supreme Court should sit in Jdifk-^ 
"rent centres to enable expeditious and inexpensive disposal of cfwes, " 
, We shall cherish pleasant memories of his Lordship’s visit to 
. Madras and we are confident that his Lordship would equally carry 
pleasant recollections of his tour in the South. 
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BOOK REVIEW. 


GENTLEMEN oF THE Law. by Michael, Birks.. Published by Stevens &-Sons, Ltd., « 
London (Agents in India : N. M. Tripathi (Private) Ltd., Bombay)—Price Rs. 20. 


The institution of lawyers, even on present day pattern, is very ancient and d 
England is one of those countries where the institution has flourished in one form or 
other for overstveral centuries, But the lawyer has always been the subject of criti- 
“cism and unfair comment and even literary writers of the past centuries have had their 
dig at lawyers and law Courts. Lawyers themselves have contributed à great deal 
in parodying their profession. That the criticisms are unjustified and the pictuse of 
the blemishes described by those writers were exaggerated is evident from the fact 
that the institution has survived these centuries and has attracted the best brains of 
each age. Most of the leaders in the political field, many eminent parliamentarians 
and moulders of public opinion in each country have been from among’ the lawyers 
of the. country. It is parma ipdeed to learn about the historical aspects of this 
great institution and the ways and practices of those days through which the institü- 
tion has grown and shaped 1 mer to its present day form. -Any one attempting to 
write on this subject could not help drawing his material from the records of Medieval 
England. 


t 


The author of this interesting work has done a real service in Goes to the 
public the materials collected from several ancient records regarding the develop- 
ment of the institution of lawyers. The story of the Solicitor from 1200 A.D. to the 
present day is bound to be of interest and value to one and all. The story is revealed 
in a simple narrative form which could be followed with interest even by laymen. 

Itis both useful and timely as the profession has come in for .a great deal of 
comment recently. 


(= The book under review is excellently got up with art plates T provides good 
ding material and could be read with profit and interest by lawyers and laymen 
alike, ` 
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LATE SIR M. VENKATASUBBA RAO 
By f 
. ^N. RADHAKRISHNAYYA, 


a 

Itis difficult for me to write about the life of Sir M. Venkatasubba Rao 
without a feeling of deep emotion. We came together in the Madras Christian 
* College in 1895 and our friendship was continuous, close and intimate since then 
till the Almighty Lord chose to terminate it a few days ago. During this period 
* of sixty years and more I could say with certainty that except when he was employed 
in the Hyderabad State not a day passed without our meeting and spending a few 

* hours together. 


It was barely a few months ago that I was privileged to write a few {word 
about my dear friend in the Abhinandan Volume’ published to felicitate 
"him on his 83rd hirth-day. I had the least idea then that I was to lose 
within this short period. This is no occasion to dwell at length on the life 
history of the departed soul. Great men, known for their learning and judgment, 
have written about sir M. Venkatasubba Rao in the Abhinandan Volume. His. 
life as a practising lawyer and as a Judge of the Madras High Court, as a social 
reformer and & worker, as a philanthropist, entertaining conversationalist and à 
sociable person, have al! been dealt with at length. References have also been made 
to his great and noble qualities of head and beart by eminent persons in these few 
days after his death. x . 


The invisible hand of death has separated us aff I have to reconcile myself , 
to it. I am grateful to the ever merciful Lord who has given me the privilege of 
being associated with such an eminent person like Sir M. Venkatasubba Rao. I 
cannot complain that J have been deprived of a friend prematurely. But still, 
human as lam, the feeling of sorrow is as intense as the warmth and length of our 
association during his life. 


I would like to quote with approval what is said in the issue of Swarajya of 
the 7th January, 1961 about the social nature of Sir M. Venkatasubba Rao. Sir 
M. Venkata Subba Rao had the Frenchman’s love of society without his light-hearted 
gaiety. His house was a salon, where the rich and poor received frequent hospi- 
tality and mixed with each other without any sense of difference, whether of 
status or outlook. What Sir M. Venkatasubba Rao said in his reply to the Farewell 
Address on his retirement from the Bench years ago reflects his bold and independent 
outlook as a judge. “He said on that occasion “I do admit that justice to be rendeNd 
is to be within and not outside the law but much depends on the judge’s attulle ” 
6f mind and the way in which he has developed his judicial conscience. A jutige, ” 
able and learned and possessing a vision, if intent on advancing justice, is rarely 
thwarted by the claim of law as opposed to justice on the innumerable controversies 
which go to make up a case. There are always facts which lend themselves to such 

' treatment as to produce the desired result—without the judge being obliged to wrest 
or distort the Law—Then again, it is the function of a judge wheréthe law is elastic 
to adapt it to the growing needs of the community and its constantly shifting life.” 


The Madras Seva Sadan, known for its excellent work in the cause of the poor 
and suffering, speaks volumes of the self-less services rendered: by Sir M. Venkata- 
subba Rao and his noble wife who has dedicated her life to the cause of that insti- 
tution. The great spiritual influence that came over him in the past decade by 
his devotion to Srimathi Rama Devi is reflected. in the Bhajana Hall he has 
constructed, where devotees congregate in large numbers and derive great spiritual 
elevation and solace. 


A great and good man, who lived a rich, full, and useful life has now left 
ns. —] ees 


* 
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1S THE PRESIDENT OF INDIA A MERE CONSTITUTIONAL HEAD? 
By . 
C. S. SUBRAMANIA ÁYYAR, Advocate, Madras. e 


The status of the President of India in the Indian Constitution is*an anomalous 
one, resembling that of the American and Irish Presidents in certain respects, and 
that of the British Crown in certain other respects, and it cannot be strictly said 
to belong solely to one of the two forms, Presidential or Monarchical as in England. ` 
India is a Republic, and not a Constitutional Monarchy. Powers of the executive 
are granted by the people and governed and controlled by à written Constitution. 
(Duncan v. Machall)*. ‘There-is no scope for the rule of reign of a hereditary monarch- 
or any privileged class, as the President of India is elected on a broad basis from 
Bat of the elected members of both Houses of Parliament and the elected members 
of the Legislative Assemblies of the States. — Under Article 56 ofthe Indian 
Constitution, he is removable byimpeachment under Article 361, eic. So the President 
has to be responsible to the people. Heis above party politics, unlike the Prime 
Minister of India, who though responsible to Parliament and the people of India, 
owes his position to the support of the party which:has a majority in Parliament. 
"The Prime Minister is not elected by the whole of India in the sense in which 
the President of India is deemed to be elected, though indirectly. 


The President, under Article 60 of the Constitution of India, swears to preserve , 
protect and defend the Constitutien and the Law, whereas Union Ministers swear 
only to faithful allegiance tg the Constitution, and honest and diligent execution of 

e their duties There is no rovon in the Indian Constitution for impeachment 
of Ministers as in England. The President appoints the Ministers who hold office 
at his pleasure, individual ministers have access to the President of India unlike 
under the English practice, and allocation of portfolios among the Ministers is dene 
by the President in contrast with the English practice, where the Prime Minister alone 
allocates portfolios. The President of India has a right to see that individual deci- 
sions of Ministers are being referred to the Cabinet for joint decisions of policies, as 
there is collective responsibility under the Indian Constitution, which is generally 
done only by the Prime Minister in England. The President has rule-making powers 
and right of information from Ministers, and there is collective responsibility of the 
Cabinet, and the Ministry will have to resign if there is no majority in Parliament 
to back them. Individual Ministers may have also to resign if they do not pull 
on with the rest of the team. Under Article 74 of the Constitution, the Cabinet 

* of Ministers aid and advise the President, and no Court could go into the uestion 

\whetber and what advice was given to him by the Ministry. It is not specifically 

- meggioned that the advice-of the Cabinet is binding on the President nor is any 
reference made in any part of the written Constitution to such convention or usage, 
or any general indication in the Constitution itself that the construction of the written 
part is to be made with reference to the debates in the Constituent Assembly. 


"On the qther hand, the words of the Constitution unambiguously 
exclude any seference to extraneous matters for construing the Constitution. The 
Preamble, Articles 53, 73, 368, 375 and 393—all refer to ** This Constitution”? which 
means the written Constitution. There appears to be no ambiguity latent or patent 
with regard to the grant of power to the Executive and the mode of exercising it. 
The only place where “ custom or convention ? is mentioned in the Constitution, 

“is Article 13, where “ Law ” is said to include custom, and therefore no custom 
or convention will be valid when pitted against a fundamental right, and hence 
the President may even be said to be authorised by Article 60 of the Constitution 
to refuse to follow the advice of the Ministry when the action proposed by the Minis- 
try may lead to a violetion of the Fundamental rights and hence of the Constitution 
also. There is no definition of the word “ violation of the Constitution " in any 

æ part of the Constéttftion and hence the term must be widely construed to include 
Se ML A ee ee 


: * I. 139 U.S. 449. 
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the violation of Fundamental rights as well as Directive Principles of State Policy, .. 
By the appointment of Finance Commission by the President of India, the ambit 

« of the field of ministerial advice is narrowed, as the advice of tlie Ministry is to be 
replaced by another Advisory Body. i 


-The Constitution, in unambiguous express words confines the execution of 
powers to be guided by the written words of the Constitution, and makes no 
* reference, either in the definition, or the explanation chapters or Articles, about the 
feasibility of resorting ‘to extraneous evidence of intention. Merely because under 
e Article 105 of the Constitution, powers, privileges and immunities of the Houses of 
` Parliament in India are mentioned to be those of the House of Commons in 
* England until legislation is framed in India, it cannot be said that the powers of 
the Executive in India are those of the Cabinet Ministers in England. dna Republic 
.* the Executive derives its authority from specific grant of power alone. 


Even though the express words of the Constitution preclude any reference to 
extganeous evidence of intention, it may be argued that for practical purpose, a 
reference may be made to extrancous matter, and if on such consideration reference 

. is made to the Constitutent Assembly debates, notwithstanding the prohibition con- 
tained also in Article 73, it will be seen that the proposal to provide in the Constitu- 
tion for an Instrument of Instructions to the President and Governors, making it 
obligatory for them to follow ministerial advice, was omitted later on by the Consti- 
tuent Assembly of India. There is something much more than what is spoken. in 
the Constituent Assembly debates, and probably it was thought that, it may not be 
safe to bind the country for all time by inserting sueM express provision, as the 
ministry too may not behave properly always, and there was no express provision * 
in the Constitution for impeaching them, and the. President has the onerous duty 
under the Constitution to preserve, protect and defend the same and the Law. 
So prudence dictated that conventions may grow either way in future. 


The Supreme Courts of America, and India, have maintained that reference 
to Constituent Assembly Debates is made only for proving the intention when there 
is latent ambiguity in the words of the Constitution, and that the Constitution, unlike 
ordinary Statutes should .be interpreted liberally, as the Constitution is meant to 
survive all changes in the conditions of life of the people. It should not be inter- 
preted in such a way as will lead to the presumption that life is static. Constituent 
Assembly members may not have been ad idem on all the points discussed, a$ nothing 
could be easily said to be the only view of the entire body. Nor could they have 
visualised all the changes in the conditions of life and environments of people sdvas 
to provide for them. The personalities of individual Presidents or Prime Minjstqrs - 
may have undue weight in coming to decisions on large issues of Administrative 
policy, ha and sometimes the pendulam may swing in favour of Presidential 
prerogatives, as in America, if great Presidents like Abraham Lincoln occupy 
the Presidential Chair in India. Tables may be turned in India also in favour 

`of Presidential powers on future occasions. Hence the Constitution actually made 
must as far as possible include its application to new conditions also. As for ex- 
ample, the Ministers of India may be away ina foreign country on business, leaving 
the President in India, and can it be said that in case of a sudden atomic war on 
India’s frontiers by a foreign power, the President of India has no initiative to defend 
the country, and so must wait till he is advised by the Ministry? Innumerable 
instances of such type may be visualised under modern conditions when. science. 
and technology have advanced so much. Therefore any interpretation of the 
Constitution must be made to suit modern conditions. 


. Therefore the theory of the office of the President of India being wholly alike 
to the British Crown, is neither supported by the words of the Constitution or 
the general principles of Constitutional interpretation. It must also-be said, that 

, unless the President of India issaid to have been empoWertd to exercise his 
discretion in matters of emergency, the Constitution could not be readeas being, 
opes of mutually related and | consistent parts. The general rule of. 
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Constitutional interpretation is, that a Constitution should be so read as to 
make the Constitution “as framed” stand, and none of the provisions stultify 
against the rest. Following this principle, I have to make the following obser- 
vations :— . ° 

It appears to me, that the words occurring in Article 53 of the Constitution, 
“in accordance with this Gonstitution”, though qualifying the President’s executive 


authority as defined in Article 75, also amplifies his authority to assume $ 


discretionary powers in an emergency, in order that he may under Article 60 
** preserve, protect, and defend the Constitution and the Law and devote himself to 
the service and wellbeing of the people of India". Under Article 361, the President 
is not answerable in any Court for exercising his functions except in an impeachment 
proceeding unjler Article 61. But the responsibility lies on the President by virtue 
of Article 60 to defend and protect thé Constitution not only against external 
enemies, but to save it from his friends too, or members of his own party, who-might 
want to abuse their right of being a majority party in Parliament, and advise him to. 
violate the Constitution. 


. e 
Since the authority of the Supreme Court of India to go into the question whe- 
ther there has been a violation of the Constitution, has not been excluded under 
Article 136, and the other House or authority examining the charge of violation in 
an impeachment proceeding or any Tribunal being invested by them with such 
authority, is likely to be construed as a Tribunal or Court for the purpose, violation 
of the Constitution and the Law will be an objective offence, and not a subjective 
one, inspite of the supportof a 2/3 majority in favour of the impeachment pro- 
ceedings. In such a case, thédefence of the President that he acted on the advice 
of the Ministry and not on his initiative may be of no avail, as the President is sworn. 
to preserve, protect and defend the Constitution under Article 60, and further under 
Article 74 (2), no enquiry can be held by any Court in the matter of whether and 
what advice was tendered by the Ministry to the President. In order that the Pre- 
sident of India should be able to defend himself properly in an impeachment pro- 
ceeding, he should be allowed to let in evidence as to what advice the Ministry 
gave him, and that he never acted in his discretion, in case the analogy of the Crown 
being bound by the Cabinet advise in England is to be applied to India. This will 
be the awkward situation to which the President's position will come to, if his status 
in the Constitution is wrongly likened to that of the British Crown. It may be diffi- 
cult for the President in such a contingency where he is precluded from letting in 
a evidence, to escape vicarious liability in an impeachment proceeding. The Union 
Mistry will escape in such situations as there is no express provision in the Consti- 
` tugion for impeaching them. The President may have to anticipate the gross abuse 
* of p&wer by the Ministry, and dismiss them, but the trouble will not end there, if 
the dismissed Ministers again have a backing of the people as. well as Members 
of Parliament on a fresh election, and the President may have to face a hostile Parlia- 
ment. Therefore, construction of the Constitution on the analogy of the English 
practice may lead to an unresolvable crisis in India. - 


Therefore, iñ my opinion, in order that the Constitution as framed; should hold 
good as one piece of consistent legislation, and in order that a Constitutional crisis of 
magnitude may also be averted, it is fitting, that the Constitution is read in such 
a way as to fit in the provisions giving the President rights with those saddling- 

_him with responsibilities, that is to say, the Constitution should be so read as 

“to mean that the provision in Article 74 was so worded purposely so as to vest 
in the President, discretionary power in emergencies, and that nobody could chal- 
lenge such emergency action by the President on the ground that such action was 
not in accordance with the Constitution under Article 53, and that is why evidence 
as to whether, and what advice was tendered by the Ministry to the President, is pre~ 
cluded under that Article. "This mode of interpretation would make the President. 
of India more akip te the American President than to the British Crown. 


. Ineny opinion the Constitution unambiguously provides that the advice 
' tendered by the Ministry is, asa working rule, to be accepted by the Eus a 


. 
¢ . 


4 


~ 


ye? 
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in normal cases, but the President has corrective powers, as he can override and is bound 
‘to override the advice of the Ministry, in matters of emergency, when his duty under 
‘Article 60 to preserve, protect and defend the Constitution and the Law arises, out 
of his duty to work for the service and well-being of the people of India and not of any 
parcicular party. The Ministry will have to accept, in such situations, the President’s 
discretion in turn, as they are sworn “to do right to all manner of people in accordance 
with the Constitution and the Law without fear or favour, affection or ill will”. 


The Indian Constitution, thereby, provides for protection of the minority 
parties in Parliament from oppression by the majority party by vesting discretion 
in the President of India in emergencies, in the same way as the Governor is 
empowered to have discretion under, Article 163, and has to tender advice to the 
President of India to protect the minority party in State Legislature, from oppres- 
sion by the majority party, and if necessary to dissolve the Legislature and Cabinet 
as was done in Kerala recently. Without such power in the President, the Country 
could not be properly protected and defended in case of external invasion, and 
there would be no option for the minority party but to resort to civil war in order 
to Overthrow the tyrannical majority party, and that is why, discretion has been 
vested in the President of India to assert himself in emergencies.* : 


DEATH PENALTY 
By . 
K. G. Subramanyam, M.A. ae: 


Certain offences such as murder (section 302, Indian Penal Code) are punishable 
with death or with imprisonment for life. Sub-section (5) of section 367, Criminal 
Procedure Code, as it was prior to itsrepeal by Act XXVI of 1955, provided that 
if the accused is convicted of an offence punishable with Death, and the Court sen- 
tences him to any punishment other than Death, it should in its judgment state the 
reason why the sentences of Death was not passed. Interpreting this sub-section (5) 
Courts had held uniformly that a sentence of Death was the normal sentence for 
murder and that whenever a Judge should sentencehe person to the lesser penalty, 
he had to give adequate reasons therefor—or in otther words, unless he was able to 
find some mitigating or extenuating circumstances in favour of the accused, he had 
perforce to sentence him to Death. The statement of the law contained in these 
decisions were based or.ly upon and could be supported only by the wording of the 
sub-sectjon (5) as already stated. (See Ramudu In ret, Boya Burranna In i ES 


* The sub-section (5) ofsection 367, Criminal Procedure Code as it stood, Was 
been repealed by Act X XVI of 1955 with effect from ist January, 19 56. The4basis 
for the assumption that Death penalty is the normal penalty for the offence of murder 
having been removed, the question of proper sentence where a person is convicted of 
murder is to be decided not at all on any such assumption, but like any other pomt 
for determination with the decision thereon and the reasons for suqh decision as pro- 
vided by sub-section (1) of section 367, Criminal Procedure Code. This aspect has 
been judicially noticed in Satya Vir v. State, Khanzaday Singh v. State*. In a very re- 
cent case reported in Ram Singh v. State®, the Court observed “ Courts are now no 
longer required to elaborate the reasons for not awarding the Death Penalty, but 
they cannot depart from sound judicial considerations in preferring the lesser 
punishment." The Court however did not consider that the amendment affected 
the law regulating punishment under the Code. The sentence of Death passed by 
the Court in that case might be fully justifiable, as it was a treacherously planned 





* ‘Law of Emergency ', Madras University Lecture, 1956. 
1. (1942) 2 M.L.J. 312 : LL.R. (1943) Mad. 3. AIR. 1958 Alle 746. 
2 al Wee CES ^ +4, AIR. 1960 All. 190. 


148. 
2. (1955) Andh.W.R: 183. : 5. A.LR. 1960 All. 748. e è 
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robbery with murder in coldblood of the master by his servant. The observations 
of the Judge to the effect that there is no change in the law were unnecessary for 
the decision and it is submitted that they are not fully justified. The effect of the 
repeal of sub-section (5) does not appear to have been considered in thgother cases *  , 


. reported. > 


The discretion to award any sentence is now to be exercised without any statutory 
restrictions but on sound legal principles. In consequence, since no Court is bound , 
to pass the maximum sentence provided for any offence, it becomes, ia my view, in- 
cumbent on the Court when it takes the extreme step of sentencing the accused to 
Death, to provide adequate reasons why in the light of the evidence before it, it has * 
to inflict the maximum penalty known to law. Instances of murders connected with | 
robbery, or brutal or coldblooded murders, or motiveless homicidal malignities 
would fall presumably in this category. Al other cases would logically call for lesser 
punishment as it is no longer necessary to require any extenuating circumstances 
“in mitigation of the offence” as was the case under old sub-section (5) 
of section 367. In this view it may be no longer necessary to recommend cases for 
commutation of Death penalty to Government since Courts are not obliged to 
pass the Death Penalty, and they have ample discretion—not being bound by any 


e 
Statutory limitations—to award the lesser sentence. 


The following observations of Agarwala, J., in Moolchand v. State!, are worthy 
of note: 


** Under section 302, Indian Penal Code, a discretion is vested in Courts either 
to impose a sentence of Death or of transportation for life. Discretion must always 
be exercised according to principles and not according to the humour of the Judge, 
arbitrary or fanciful. The principle upon which discretion is to be exercised not 
being fixed by any statute, may be interpreted progressively in accordance with the 
- spirit of the times, so that real and not technical justice may be secured. To my 
mind the true principle of exercising the, discretion of imposing either the penalty of 
Death or of transportation for life should be that the sentence of Death is awarded. 
in cases in which the act is very brutal and highly repugnant to morals and the sen- 
tence of transportation of life is imposed in all other cases." ‘This view was held to 
bein conflict with the express provisions of sub-section (5) section 367 as it stood. 
See Boya Burranna In re?. Now that the sub-section (5) is repealed, the view of Agar- 
wala, J., so clearly expressed above should represent the correct principle of law. 


^. From reports of some cases appearing in the papers, I have a misgiving that this 
aspect might not have been duly considered by Courts. I venture therefore to place 
this aspect for consideration of Courts and those concerned in Criminal trfls since 
I hofd the view that the the imposition of the Death penalty on any citizen is a very 
serious matter. f : 


2» >.> . - 


* IL ALR. 1953 All. 220. ' 2. (1955) Andh.W.R. 183. 
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LEGALITY OF STAGGERING PENALTIES IMPOSED ON 
ADjUDICATIONS BY ADMINISTRATIVE AGENCIES EXAMINED 


By 
K. C. Rajappa, Advocate, Madras. 


Leaving aside for separate treatment the merits and demerits of adjudication 
proceedings in Sea Customs cases—recently extended to Foreign Exchange violations 
(since they are common to other Administrative Tribunals which have come to 
stay—indeed on the increase) itis proposed to examine here, the legality of the stag- 
geming penalties running into six or seven figures, which the authorities are imposing 
even after the Constitution with its many valuable safeguards. This question of 
legality (which alone Courts can examine—not the severity or excessiveness of the 
penalties) has been ‘the subject of judicial decisions of several High Courts during 
this decade and latterly of the Supreme Court also and yet, strange as it may seem, 
uncertainty prevails still on this question and in several States the amazing penalties 
continue to be imposed just because the respective High Courts of those States did 
not consider them illegal. This is unfortunate and certainly is avoidable, since the 
Supreme Court has expressed its views about the illegality in no uncertain terms in 


three cases, which some High Courts—but not all, have treated as binding decisions. * 


Here is a fine opportunity for the Union Government to intervene and issue Executive 
instructions that the view of the Supreme Court will be followed by its Administrative 
Officers. in awarding penalties in their Adjudication proceedings even in the States 
where the High Courts had expressed a contrary view. It is sometimes pointed 
out—and rightly too, that in many cases the Executive Authorities are in a position 
to do justice and relieve hardships which Courts may-be powerless to do, on account 
of the inelasticity of Statutes and technicalities and procedure. To cite an example, 
Judges are required by law to award in murder cases a sentence of death or life im- 
prisonment. Even when they think the lésser punishment is far too severe under 
the cirumstances of the case they can only move the Government to exercise their 
powers vested in them and mitigate the hardship. Protagonists of Administrative 
Justice cite this advantage as a point in favour of it. ` 


: - 
During all these years the Appeals to another Administrative Authority” pro- 
vided by the Acts have not appreciably served to mitigate the hardship and mdec 
of these hair-raising penalties. While haviug an eye on Government revenue they 
perhaps satisfied their conscience by accepting and following the view that no quarter 
should be shown to smugglers and no punishment is too severe for them. This is 


`a relic of the days when sheep-stealing was a capital offence. These Departmental 


Appeals have in practice proved to be inadequate and: ineffective and an eminent 


‘Chief Justice while over-ruling. an objection that the Petitioner did not exhaust 


the remedy (Appeal) provided by the Sea Customs Act to ahigher Departmental 
authority observed, that these Appeals were from Cæsar to Cesar. 


The gravamen- of the objection is often missed ; it is not so much against the 
excessiveness of the penalties provided in the Act as against the fact that the power 


„of imposing them is vested in the Executive or Administrative Officers of the Govern- 


ment and not in Courts or Judicial Tribunals. It is well known that numerous 
Statutes in prescribing fines have fixed no limit or maximum, but this circumstance, 
has not led to the imposition of these staggering penalties. The traditions of Courts, 
the judicial training of the presiding Officers, no less than thg several Appeals and 
reviews provided in judicial orders, have all contributed to the entire absence of 
such amazing penaltiés. Recently, a penalty of fifty-five lakhs was impfsed in a* 


ce&tain Adjudication proceedings. Is sucha thing conceivable in a Gourt of Law ? ` 
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BAe > ETT IEG yr i be better to establish the point mentioned at 
ihe outset thal th@qhesiom Of maximum penalty was actually decided by the 
Supreme Court in Roy’s case1, though a Full Beach of the Madras High Court 


was under a misconception that this is not a decision but only an observetion. The - 


following quotation from the judgment of the Supreme Court is self explanatory. 


** Another similar argument (of Petitioner's Counsel) was that section 167 (8) 
of the Sea Customs Act itself offended Article 14, in that it left to the uncontrolled 
discretion of the Customs authorities to decide the amount of punishment to be 
imposed." 


'This objection was answered by the Supreme Court in these words : 

“ The section makes it clear that the maximum penalty that might be imposed 
under it is Rs. 1000. The discretion that the section gives must be exercised with- 
in the limit so fixed. This is not an uncontrolled or unreasonable discretion. . . ."' 


“Tt is unfortunate that the Full Bench of the Madras High Court in Sheik Dawood 
v. Collector of Central Excise®, missed or overlooked the first of the two passages quoted 
above and fell into the error of thinking, that the scope of section 167 (8) was not 
before the Court at all. (Vide passage quoted below.) 


* From what we have just stated it will become apparent that the only question 
before the Court was as regards the scope of section 183 and the scope of section 167 
(8) was not before the Court at all.” 


Earlier the following observation’ occurs : 


“Tt will be noted in that case the amount of penalty imposed was only Rs. 1000 
and so the question whether the appropriate Customs Officers could impose a penalty 
in excess of Rs. 1000 did not arise for consideration." 


True, the petitioner did not complain that he was awarded a penalty in excess 
of the permissible limits but, he went much further and contended, that the entire 
penalty provision offended Article 14 since it gave uncontrolled discretion to the 
Customs Authority to impose penalties. Counsel went on the footing that Rs. 1000 
mentioned in the clause was not the maximum (because it was not stated or even so 
indicated.) 


The Supreme Court however saved the penalty clause from the attack on its 
constitutionality by interpreting that Rs. 1000 was the maximum and so there was no 
uncontrolled or unreasonable discretion, But for this interpretation, the entire 
provision should have been struck down, as offending Article 14. One may respect- 
fylly question whether as stated by the Supreme Court, the section makes it dlear that 
"Rs.a1000 is the maximum. Far from this being so, several learned Judges whose 
attention was not drawn to Article 14 thought that in the absence of any words like “‘which- 
ever is less? both alternatives are permissible and legal. Be that as it may, F. N. 
Roy's case! is a binding decision on the point that Rs. 1000 is the maximum (legal) 
penalty leviable under section 167 (8) of the Sea Customs Act.and until the Supreme 
Court sees fit to revise this opinion, it is law ofthe land. Moreover, having regard to 
Article 14 which forbids the vesting of unguided, uncanalised, uncontrolled or un- 
reasonable powers in the Executive, a maximum has to be fixed and all that the 
Supreme Court did was to treat Rs. 1,000 as that maximum and it also happened to 
be not unreasonable. 


How differently this very case of F.N. Rey was viewed by other Judges that is, as 


a binding decision (not as casual remark or observation) will now be examined. . 


Armed with the decision in F.N. Roy's case? one Hammid Sultan challenged the penal- 

ties imposed on him by the Customs authorities—Rs. 10000, in one and Rs. four lakhs 

in another case. K. T. Desai, J., of the Bombay High Court in a well-considered 

judgment observed, relying on the observations in F. N. Roy's case? : 

S D I mmm aaa a a a aama aa 
1. S.C.T. : (1957) M.LJ. (Crl)  , 2. (1960) 2 M.L.T. 230 : (1960) M.L.T. (Crl. 

684,: Lee STIS G 648. ` 626 : I.L.R. (1960) Mad. 961 (F.B.). ' ) 
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bie to consider these observations aextmere-passing remarks. The 
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observa agaDoviebcen-sitle with a view to make them. the ifoutat Fake decision that 
there was uncontrolled or unreasonable discretion vested in the vitiéssentitled to 
impose a penalty. In my view, there observatiéinsiby siggessay ication ver-rule 
the view of the Bombay High Court taken h SODU Tam ve A Sattühadhan?. 
The decision of the Supreme Court does not edt of this 


Court and the reasons on which it was based. Pact cann drig/any way 
the binding character of the decision of the Supreme Ay oh 
I hold, the Additional Collector of Customs was not entitisssio-wmugétc a penalty of 
Rs. 10,000 as he has done, the maximum limit of this power being the imposition of 
a penalty of Rs. 1,000." m d 


The Judge had not even a shadow of doubt that F. N. Boy's case? was a decision, 


- also on the point of the penalty clause in section 167 (8), Sea Customs Act. He there- 


fore treated the Bench decision of the same High Court as impliedly over-ruled by the 
Supreme Court decision and quashed the penalty which exceeded Rs. 1,000. In 
Madras, however, Rajagopala Iyengar, J., being of opinion that in view of F. N. 


-Roy's case? the Bench decisions of the Madras High Court to the contrary call for 


reconsideration and suggested that a Full Bench: hould decide this. : That is how the 
matter came up before the Full Bench and ended in the way as already stated. 


An appeal was preferred by the Customs authorities and the Bench consisting 
of Chainani, C.J. and S.T. Desai, J., delivered a judgment on the goth March, 1959, 
in Appeal No. 39 of 1958 confirming the judgment of T. Desai, J., in W. Misc. App. 
No. 377 of 1957. It is a judgment wherein the various arguments raised on behalf of 
the Government by Sir Nasserwanji, Engineer, have been fully answered, and it will 
repay perusal. But it does not appear to have been reported. It appears.a certified 
copy of this judgment was filed by the parties before the Full Bench, but there is no 
reference to this in the Full Bench Judgment. Itis noteworthy that the Bench went 
further than K.T. Desai, J., who treated F.N. Roy's case? alone as the decision of the 
Supreme Court. The Bench observed that the Supreme Court having said in Babulal 
Amthalal’s case, in clear words that it Had held in Magbool Hussain v. State of 
Bombay*, that Rs. 1000 was the maximum permissible penalty, it was-not open for 
them to say that Bhagwati, J.’s observations in the latter case were casual or passing 
remarks. The passage relied on by the learned Chief Justice of the Bombay High 
Court is extracted below : 


“ If section 167, clause (8) lays down in addition to confiscation of the goods, 
the persons concerned shall be- liable to a penalty not exceeding thrée times the 
value of the goods or not exceeding one thousand rupees. This Court has held that 
the minimum is the alternative.” oo 


The learned Chief Justice went on to observe : 


“In this case therefore the Supreme Court has referred to the above observa- 
tions of Bhagwati, J., in Maqbool Hwain’s case* as something which it has held. 
Consequently, it is no longer open to this Court to say (as Chaglae C.J., had said in 
an earlier case) that the above observations of Bhagwati, J.,is only a casual observa- 
tion or that it was only an obiter. The Supreme Court having regarded it as a 
decision that observation is binding upon us. Accordingly, we must hold that the 
Collector of Customs was not competent to impose a fine exceeding Rs. 1,000.” 


Then follows a quotation of the relevant passage from’ F.N. Roy’s case.2 It is 
noteworthy that the same Constitution Bench of five Judges decided both these cases. 
This is not without some significance. The Full Bench in the Madras case, however 
did not treat either of these cases as a decision, as the following passage shows : 








I. A.LR. 1955 Bom. 115. : A A.I.R. 1957 S.C. 873. . 

2. (1957) SCJ. 734 :. (1957) M-L.J. (Grl.) 4. (1953) S.C.J. 456 1 (1953) 2 M-EJ. 113 : 
684 : À.LR. 1957 S.C. 648 A LR. 1953 8.C. 325. T t. iN 
*9« 1957 SCJ. 828 : 1957 M-L.J. (Crl.) 765: d 
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ta Notwithstanding incidental or parting expressions. of opinion that had: jen 
made on three earlier occasions the Supreme Court expressly refrained from saying: 
anything i in the matter in Leo Roy's case!...... 


This very point of non-mention was the basis of an argument by Sir Nasserwanji 
Engineer. Chainani, C.J., countered it in this wise : ° 


~ “It will not be right to draw an inference that the point had not been previously 
considered or decided by the Supreme Court, The question did not arise in this 
case and consequently it-was pored that it was not BÓCESREY to express any opinion 
on it, ^" 


It may be mentioned here, that about a year later that is, on 5th March, 1960, a 
Division Bench of the Punjab High Court consisting of the Khosla, GŒ. J., and Bedi „J. - 
has also held shat a penalty exceeding Rs. 1,000 is illegal under the Sea Customs 
Act. 


It is iard that until the Madras Full Bench pistons is reversed by a fuller 
Bench or by the Supreme Court in Appeal, the Customs authorities in Madras yill 
continue to impose penalties far in excess of Rs. 1,000 taking sheltér under the 
Full Bench ruling. The Calcutta High Court has also taken the same view as the 
Madras High Court in Palriwala Bros. Ltd. v. Collector of Customs.? despite what the 
Supreme Court had. stated in the three cases. What.is the remedy? If someone 
moves in the matter—someone with status and stature—it is possible, the Union 
Government may intervene and issue instructions to the Madras Officials to confine 
the penalties to the limit of Rs. 1,000 in conformity with the express views of the 
Supreme Court. Another course 1s to add an Explanation to section 167, clause (8) 
to make it clear that Rs. 1,000 is the maximum penalty under the clause. 


DOUBLE JEOPARDY : While on this topic another hardship which is tantamount 
to injustice, orie frequently finds in Customs cases, is, that in addition to confiscation 
of goods and imposition of penalty, the offender is in many cases, also prosecuted in 
Court and receives a sentence of impfisonment or fine or both. The Madras 
Full Bench case referred to above isa'case in point. As the law stands to-day the 
victim of these successive penal proceedings is unable to invoke Article 20 (2) of 
the Constitution, known as the rule of “double jeopardy ". The Supreme Court 
decision is clear on this point (vide Thomas Dena v. State of Punjab? The Supreme 
Court held that the proceedings before the Sea Customs authorities even though it 
might result in the confiscation of the goods and increased rates of duty or penalty 
did not constitute “ prosecution ! within the méaning of Article 20 (2) of the Con- 
stitution. This decision is in line to-the earlier decision of the Supreme Court i in 
Magbpol Hussain’s case’. Though Article 20-(2) cannot be invoked, few will dispute 
that¢he proceedings clearly amount to a hardhship, if-not harassment also. 


'The principle of double jeopardy underlying the Article does apply to thése 
proceedings and this justice can only be.dispensed by the Government issuing Execu- 
tive instructions that the, Customs authorities should make the choice and be satis- 
fied with only one of these remedies. It is not necessary to amend Article 20 (2) 
though when.a general amendment of the Constitution is undertaken the point may 
‘be remembered for inclusion in the Article. That the injustice in question is not a 
fancied one, but really substantial, was recognised by Subba Rao, J., in his dissen- 
tient judgment in the very case referred to above. . 

** I have therefore, no hesitation: to hold that the Customs Officers in so far as 
they are adjudging upon the offences mentioned under section 167 (8) of the Act are 
functioning as judicial Tribunals.’ If the other view, viz., that authority is not.à 
judicial Tribunal be accepted, it will lead to an anomalous. position which could not 
have been “contemplated by the Legislature. To illustrate, a Customs Collector 
a muU ee E 

t. (1958) M.L.J. (Cb). 289: (1950) S.C.J. 474 : A.I.R. 1959 S.C. 3 


gor. 4. (1953) S.C. 456: Toa ML 113 ; 
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may impose a penalty of twenty-five lakhs, as in this case on a finding that a person 
has committed an offence under section 167 (8) of the Act and the accused can be 
prosecuted again for the same offence again before a Magistrate. "On the other 
* hand, if the prosecution is first laid before a Magistrate for an offence under section 
167 (8) and he ig convicted and sentenced to a fine of few rupees he cannot be prosecu- 
ted and punished again before a Magistrate.” It is not a rare experience, that 
dissenting judgments of to-day become the spearheads of progressive and benefi- 
*cent legislation of the future. Also that they sometimes become the leading. judg- 
ments a few yearslater. Nevertheless, it will be too sanguine to hope that in the 
«immediate or near future the judgment of Subba Rao, J., will become a decision ` 
of the Supreme Court. Is this not a fit case for the Congres Government 
*which claims to follow the high ideals and standards of justice. set ‘up by 
Mathatma Gandhi to step in and remove the hardship and harassment. by its fiat? 
May be, the Law Commission will consider in time the general revision of these 
Statutes which may have been tolerated in the pre-constitution days, but are incon- 
sistent with the spirit if not the letter of the Constitution. Itis not too much to expect 
the Members of the Bar Associations to take an interest in these matters and bring 
to the notice of the authorities the remediable hardships, and injustice, which may be 
removed by Legislative or Executive measures. Tt is gratifying to note, there isa 
growing awareness of this responsibility and duty. Before concluding, it is appropriate 
and even necessary to say a few words about the penalty provision in the Adjudica- 
tion proceeding introduced three years ago in the Foreign Exchange Regulation Act. 
It was left to Shri Chintaman Deshmuk, a distinguished former Finance Minister, to 
raise his voice of protest against this measure. He said in the course of Srinivasa 
Sastri Memorial Lectures in Madras University in October, 1950 : 


“ Mr. Srinivasa Sastri held, it was admitted as an univérsál principle, that 
where you arm the Executive with arbitrary powers you must be always prepared for 
its abuse. Had he been alive to-day, I am sure he would have strongly disapproved 
as I do, the transfer of cases of transgression of the Foreign Exchange Regulation Act 
from the regular Courts to a one-man Administrative Tribunal (Director of Enforce- 
ments) not perhaps as holding a threat of injustice to the individual, but as an instance 
of the tendency, fatal to the working of democracy, to translate quasi-judicial 
proceedings to the shady penumbra of Administrative-Law, where the absence of the 
limelight of open public trial could lead to an unduly gentle treatment of influential 
offenders”. (A short comment on the last few words may not be irrelevant. It 
might lead equally to an unduly harsh treatment of persons who have lost favour or 
are disliked by the powers that be.) & 

e 


Here the criticism will be confined to the legality of the penalty clause. Prófit- 
ting by the discussions in Courts based on the absence of words ‘whichever is less' or 
"whichever is more”, the penalty clause in section 167, clause (8) of the Sea Customs 
Act, the draftsman while settling the wording of the penalty clause for the adjudica- 
tion proceedings, newly introduced in the Foreign Exchange Act, thought it wise to 
remove all ambiguity by adding the words “ whichever is more ”, He thus provid- 
ed for a statutory minimum that should be levied and not a maximum which the 
law after the Constitution requires to provide for making the provision legal and consti- 
tutional. 


Let us examine now whether the penalty provision as it now stands is legal and 
constitutional. This point has not so far been the subject of any authoritative deci- 
sions of Courts; It is however possible to derive assistance and guidance (in answer- 
ing this question) from the decided cases under the analogous provision of the Sea 
Customs Act, some of which have been discussed above. Itis enough to start with the 
case of F. N. Roy v. Collector of Customs}, as a sheet-anchor. As already shown above, 
the constitutionality of the penalty clause was challenged by Counsel on the ground 
that it gave, uncontrolled and unreasonable discretion and power to the Customs 
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authorities to impose huge penalties—an every day occurrence. For several years, 
the High Courts had held that both the alternative penalties were permissible and 
legal and as the words “whichever is less" were not in the provision, Rs. 1,000 was 
not the maximum penalty leviable. In this form, the question was rgised for the ° 
first time before the Constitution Bench in F. N. Roy’s caset. Their Lordships of the 
Supreme Court were left with two alternatives. One, to strike down the penalty 
clause as violative of Article 14, in that, it prescribed no maximum, and thus gave 
uncontrolled and unreasonable power and discretion to the Executive authorities to* 
impose penalties. The other alternative was to construe the clause and interpret it, 
as if, the second alternative viz., Rs. 1,000 was the maximum. In this view the clause, 
would survive the challenge made by counsel under Article 14 on the footing that 
Rs. 1,000 was not the maximum (as decided by several High Courts previously). ‘Takings 
guidance fram this decision there can be little doubt that the penalty clause relating 
to the adjudication proceedings in the Foreign Exchange Regulation Act is void and 
unconstitutional, because of the addition of the words “whichever is more "', after the 
second alternative Rs. 5,000. These words destroyed all chances of saving the 
provision and treating it as legal and constitutional by treating Rs. 5,000 as the 
maximum of the penalty awardable. Being a Foreign Exchange matter Rs, 


5,000 im place of Rs. 1,000 found in the Sea Customs Act could not be con- * 


sidered unreasonable. Even a higher limit than Rs. 5,000 may not have drawn 
the frowns of the Supreme Court. What will not be tolerated, is, penalties like 
fifty-five lakhs, which was actually imposed in a case, not long ago, which received 
some publicity. Here again, these in high authority are in a position to see that 
the Actis worked without undue hardship by issuing Executive instructions to the 
Director of Enforcements. This is not an abridgement of the rights or privileges of 
a citizen. On the other hand, it is intended to benefit him and save him from the 
harassment which the provision as it stands, permits, unless its constitutionality is 
challenged in a court as was done in F. N. Roy's aase!. If this benefit is conferred 
by Executive instructions without foicing the parties to adopt the expensive remedy 
of testing the validity of the matter in the highest Courts, there will be supporters 
and advocates of the enlargement of subjects entrusted for decision to Admini- 
strative Tribunals. 


; W (1957) SOJ. 78d (195 MEL: (CH) 64: ATR. gp) 8.0. 648, + 


m. l THR MADRAS: LAW JOURNAL, | 15 
THE LAW AS AN INSTRUMENT OF SOCIAL TRANSFORMATION.* 
Mr. Vijayaraghavachariar, Mr. Parthasarathy and friends, 


lam very happy to be here today. This entire day I have been reviving: 
memories of the two very pleasant years I spent here, and in meeting friends. On 
this occasion, I would first like to devote a few words to two matters. The first is 
Mr. Vijayaraghavachariar’s eulogy about myself. I am afraid that he has taken 
the privilege of friendship to paint me in far too glowing colours. I assure you that 
I am not the formidable person that he has made me out to be. I hope that you 
will take his references to myself cum grano solis that is, with a grain of salt, and not 
regard me with that awe which a supposed Encyclopaedic knowledge inspires in 
‘others. 


The other reference that I desire to make is to the revered gentl@man in whose 
memory these lectures are endowed. I knew Mr. Sundaram Chettiar very well. 
I can even claim that he seemed to have a warm corner in his heart forme. He 
was not merely a great Judge. He was that rare individual, a man in whom humility 
overshadowed his considerable intellectual stature. He was. also, very human; 
more than one speaker today has referred to his humanity. Above all, he was a 
profoundly religious person, in the intrinsic sense of that term. I doubt if I could 


: convey to you what exactly Mr. Sundaram Chettiar was, with regard to religious 


feeling and belief, without taking you far, which I do not propose to do. But I 
can tell you that-he was a man constantly willing to subordinate himself and his 
claims, to truth. I do not know if a higher tribute than that could be really paid 
to a person's memory. - . ` ! 


My subject this evening is a somewhat difficultone. Ihavea certain diffidence " 
not from inexperience in speaking to people, but from the possibility of failure of 
communication at a certain level. So, may I request you to follow me rather closely? 
I am not presenting rhetorical or emotional appeal, but a certain thesis, which does 
involve a little philosophical reasoning. Mr. Vijayaraghavachariar has already 
frightened you about me as a metaphysician. So, I hope you will pardon me, if 
I try to be slow and clear. All that I can tell you is that if you do follow me, you 
will see a certain facet of the subject which you perhaps did not think over till now. 
Not that it is very profound, but that it is not always apparent. A certain problem 
in a Democracy relates to those who have charge of the destinies of others, viz. 
politicians, They are the engineers of social change. Change requires thought, 
and politicians have no time for thought. Philosophers can think; but they are 
not in charge of affairs. This creates a dilemma, which can only be solved by edu- 
cating the men concerned, you and me, about the reality behind social change. 


- .My subject is: Law as an Instrument of Social Transformation. I prefume 
that a Social Transformation is essential, I presume that none of us is satisfied with 
society as it exists. If you are satisfied, you have to walk out of this hall, for there 
can be no further communication. But if you think with me that society is in a 
‘state of degeneration, then the question of-a radical, profound change, necessarily 
arises. Society is in a visibly parlous state. Not merely is cynicism gaining the 
upper hand, but the evangelism of materiality is rampant. Lip service is being paid 
to ideals, which are merely convenient forms of distracting attention from one’s sel- 
fish pursuits. - ‘You must excuse me if I sound cynical, not merely realistic—A Judge 
‘often sees the worst, but I-do not think that I am distorting reality. Well, uf that 
is our society, unless there is a radical transformation, it will not survive. It doe’ 


“not deserve to survive. 


How, can this transformation be brought about? Is Law the instrument of 


Social Transformation ?, Every politician appears to think so, for Law is the power- 


* Diwan Bahadhur Sundaram Chettiar Memorial Lecture—Address delivered by Sri M. Anantha- 
Marayanan, I C.S., Judge, Madras High Court, at Sri C. Vijayaraghavathariar Memorial Library, 
Salem, on 10th December, 1960. , . m s M s: E e NS 
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house of sanctions. Any other way seems too arduous, individual ‘and -difficult,. 
without that intoxication which the use of power brings. So politicians tend to- 
introduce Bills, which, after three stages, become the Law. But when the social 
consciousness ‘that has to receive the, Law is fretful, immature, too deeply self-in- 
grained to obey it, the sanctions are not enforced. This implies, that you intréduce 
another Bill to enforce the sanctions. So, the vicious circle of the Baw goes on. 
Should we not take time to think out this whole question, make the juristic analysis,. 
even if it is a little abstract ? This is my task. 1 propose to make no reference to 


any contemporary events,-or a contemporary personality. ` 
/ Qlearly, there are two ways of looking at this picture. ` One is to assume that 
‘Social Man " is a conditioned product, absolutely conditioned. I might term it 
the Marxist or Hegelian Dialectic. If you condition society differently, you get 
‘a different social man. Since there is no individual who is objectively real beyond 
the condition; conditioning creates the perfect individual. If you accept this, Law 
is par excellence the instrument of social transformation. For Law, in modern society 
at ahy rate, is the state in its functioning ; the state as a working force. If the state 
conditions absolutely;-will it get the perfect social man ? In Marxist analysis, it will 
and must. “That is why Marx said that when the socialistic ideal is achieved, the 
state “will wither away’. Those who, temporarily, feel * out of joint’ with this 
process of rigid conditioning and resist it; will be ‘liquidated’ unless they conform. ' 
Sinister"words like ‘elimination’ and ‘liquidation’ are part of the metaphysics 
of Marxism. Because, if you really believe that there is no individual, as a permanent 
* entity. entitled to his fulfilment, then why should you be merciful with intractable 
‘forms? Perfect society through law rigidly enforced ; that is One extreme.of our 
perspective. PUE ; 


-  'The other extreme is Democratic thought., This holds that there is such a 
thing as an indestructable core of individuality. There is a free, unconquerable 
individual, who is an end in himself. There is something greater than the body, 
.and the conditionings of thought. Society is only. a manifestation of individuals. 
Society exists for the individual. He is not merely a‘ product to be conditioned, to 
próduce a perfect society. The Illuminate, Christ,’ Budha or another, táught that 
social transformation is possible only in terms of the individual transformation. 
Any othér transformation is superficial, mechanical, liable to fall away. So they 
taught that when the individual transforms himself, there is peace, there is order, 
for-society i$ the reflection’ of his understanding. Purify his understanding, and 
you have a perfect society. Law is a matter with which the man of illumination is 
not greatly concerned. Christ said—"* I came'not to destroy; but to, fulfil." 
Individual transformation is the fulfilment, far greater ‘than the fulfilments of the 
Law . None, of the ll/uminate has ever been. concerned with the Law as an. instru- 
ment of social transformation. The Prophet has ever believed in the individual as 
the focus of social transformation, and Law as'a' pale reflex of that transformation. 
Such.men are spiritua! anarchists, in a true, not a derogatory sense. Christ was 
one, Gandhiji-was one. They turned away from the entire structure of positive 
Law, I mean LdWw in the Austiniaii sense, which involves unpleasant consequences. 
for its disobedience. | . f i . 
. We.have here these two poles, two opposite poles; of a single perspective of 
our theory of Law. Is the truth at either pole, or somewhere between them? 


if Law is at least a subsidiary instrument of social transformation, to what extent 


can we use it, and rely upon it? What are the rules of the best use of this instru- 
ment ?- A 


.. . One point is clear. Law is powerless to procure for-us the things of the deepest 
concein in our life. Rabindranath Tagore once ‘said, referring to the possibility 
of a man creating great literature. in a language that was not the mother-tongue 


of: man. thatit was liRe attempting to. win the smiles of a. wife by a decree for; the 


restitutiog of conjugal rights. Many of you are lawyers, arid.know what that means. 
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You can obtain the decree, enforce it, and get costs, but alas, you ‘cannot get 
the smile. Because Law ends, where the'smile begins. Really, that is so; the 
smile is something utterly beyond the Law, which; for lack of a better word, we mày 
say is the expression of ‘love’. ‘Law cannot, in many ways, touch the deeper 
springs of life. This has been most beautifully expressed by a modern American 
poet :— > oo Evi : R 

**'The Law ’s our yardstick, and it measures well, 
Or well enough when there are yards to measure. 
Measure a wave with it, measure a fire, 
- Cut sorrow up in inches, weigh content." : : NOME 
3 "You cannot measure a wave, becauseitis moving. Or fire, because it is fam- 
ing. The scale of the Law cannot guage sorrow or content, which are immeasur- 
able. Still, we all feel the impact of the Law in our lives. What is its true charac- 
ter? yos f a 


m 


Here, I would like to tell you something about the -theories of Law of two 
* Garman Philosophers, Stammler and Kelsen. ` They are often called Neo-Kantian, 

because the great Kant himself did adumbrate a theory:of Law, and both Stammler 

and Kelson do derive greatly from him. Understanding them, in however brief 

a measure, will help us to understand-the nature of Law as a socialforce. From N 

there, we can proceed to have a glimpse of those rules of instrumental úse, under 

which.the Law functions, or may function, in optimum effect in achieving social 

change. Si : é . s 
What Stammler said was this. . Law is not derived from the State, because Law 
is older than the State. The latter-is, in fact, only one type of legal order." Law is 
a species of binding will. .Society may, in fact, be defined as a group of wills which 
function as ends and means to each other. . No juristic claim 1s valid, save on con? 
dition that the. person to-whom it applies may remain his own neighbour, that-is, 
an end in himself. While.being bound, all individuals are still ‘ends in themselves.’ 
You see the extraordinary implications of this-idea of justice infused into the con- 
cept of Law. Law is a congeries of wills ; but the wills are those of individuals who 
dre ends in themselves. Law is valid only when it permits them to be or become 
this. When Law destroys the individual, it is.no longer Law. Surely, a very 
singificant point, for the ethical factor of a judgment of Law, of a just and unjust 
Law, has crept in now- > > - ` oem fe ie Bm es 

Kelsen made a different contribution, from a scientific standpdint. He said 

that Positive Law was a normative science, as distinguished from: natural science. 
The relationship of cause and effect in Law is not one of causation, but of attribution: 
IfI put my finger into a flame, a burn injury occurs. But ifa man burgles a house; 
we say that he shall-be tried for the offence. Hence, that is a tendencyresultingdrom ° 
an attribution which is characteristic of the normative order. ‘Actually, the offendér 
may or may not be ultimately punished: But, because of a whole system of attri- 
butions, he will tend towards trial and punishment. Two [features distinguish 
Kelsen’s thought. : Firstly:such a system, of Norms must necessarily involve some 
foundation. According to Kelsen, this was the Basic Norm or @round-Norm, that 
the constitution shall be obeyed. Secondly, this totally excludes the ethical elei . 
ment. There is only the pure science of Law. There is no moral- or immoral-Law. 

^. But the analysis is unreal, from a Behaviouristic point of.view. Actually, men 
never obey the Law, wholly on account of sanctions. Quite 4 few men ‘obey 
the Law from fear. But even they recognise its ethical validity ; a totally unjust 
Law will.be progressively defied and broken. Law is obeyed from a deep sense 
of its correspondence with the moral values of the concerned society. That is at 
least as powerful-a motivation, as the sanctions behind the Law. -‘ * 

‘Those of. you who are interested in this topic, and wish to go deeper, might 

perhaps care to read a paper in which I have tried to analyse the implications that 
I am now referring to, styled. “ Legal Philosophy and the Problem of obedietice ””, 
in the First “ Year Book of Legal Studies," Madras State. (Publisheg iñ the 
Department of Legal Studies, Law College; Madras). L^ d 
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- Now we come to the heart of the subject. So long as men obey the Law, partly 
out of fear and partly from an ethical consciousness, never wholly from fear nor 
wholly from a deep ethical acceptance, Law will be a legitimate instrument of 
social transformation, It will-not be the primary instrument, the major cauration ; 
but it is there. It is not mere lunacy on the part of politicians to be concerned with 
the Law, with an available instrument. You cannot tell a politiciah, “ My, dear 
sir, please resign, and please wait. .I will go on converting every individual, and 
bring about an integral change in each man, and thus in society P 


I wish to suggest six rules relating to the use of Law as an Instrument of Social 
Transformation. They are based upon three propositions, or fandamental truths. 


. The propositions 1 shall furnish first, for it is from this foundation that a thecre- 
tical structure can be validly built. Firstly, legal conformity or obediénce is only 
a partial expefience of social organization. The social ethical reality is much greater 
than legal obedience. Secondly, men, by and large, do obey the Law on the ground - 
of its sanctions. Law is a limited instrument, but an essential instrument of social 
change. So long as human fallibility and weakness remain, it is a legitimate ins- 
trument, within its limits. But beware of the man who desires it as the exclusive 
weapon, irrespective of the claimate of values ; for he is the'destroyer of individuals, 
who will suffer the fate of all tyrants. Thirdly, Law succeeds where it derives its 
main strength from ethical consciousness. Law fails when it is exclusively, or almost 
exclusively sanction-based. Law is the instrument of an energy, it is not the energy 
itself. Moral energy or Dharma is the true source of social change, though Law is 

* one of the instruments. - dio 7 


From these truths, six conditions or rules flow as hereunder :— 


` Firstly, ethical consciousness or Dharma must be vitalised in the new direction. 
"You have to do this before bringing in the instrument of the Law. Ifyou begin with 
the Law, and the energised values are not there, Law will fail. You will be 
involved in the vicious circle of creating sanctions to enforce sanctions. 


Secondly, qualitative studies of social values are essential. These must precede 
the introduction of the new Law. The agencies for such studies are, woefully 
inadequate in our country. " ] 

Thirdly, statistical or quantitative studies (Gallup Polls) with regard to the 
acceptabilities of the new Law or direction of Law, are equally vital for the success 
of the instrument. : 


. Fourthly, the Law to be introduced must involve the minimum interference 
* with the existing corpus of Law. At the same time, it must be effective, and sanction- 
based. . : : P . 
ifihly, the machinery for implementation must be pre-plánned, and effective. 
If the human beings break down, the Law will fail, for the simple reason that Law 
does not behave like electrical energy or a. harnessed river; it is never automatic 
in operation. 2: a 
Finally, the vicious circle must: be avoided, by a progressive amelioration of 
penalties, at the Same time increasing moral energy or Dharma. i 


- “Law. is a power-house. -The Private Member of the Legislature, as well as the 
statesman, are both constantly tempted to draw upon this energy, for it gives them 
a sense of achievement to make Law. But it is a temptation fraught with great 
harm to society. For each new Law takes away something from the region of 
individual volition and fulfilment.. Because Law limit freedom, this instrumentation 


must be restricted. He who takes medicine as his food, cannot be healthy. 

To act intelligently in-this respect requires, riot a community of children who 
try to think, or a community of people who follow some one merely because he isa 
leader, but a community of responsible and intelligent adults. If I have contri- 
buted in the feeblest measure to the creation of such: claimate, my journey here 
wou.d have been more than worth the while. Thank you, gentlemen. 

e s 
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‘CONFLICT IN PRIVILEGES OF COURTS AND LEGISLATIVE 
BODIES. 


: By 
D. GOPALAKRISHNA SASTRI, Indian Law Institute, New Delhi. 


For efficient functioning with dignity, Gourts and the Houses of Legislature rhould 
possess powers and privileges of their own. Powers and privileges of Courts can 
be known from decisions and those of the Houses from their Journals. Coke said! 
that the latter are part of the law and custom of Parliament. In England, both are 
part of the common law? and indeed prerogative of the sovereign is part of it. The 
Houses of Parliament in the United Kingdom have the power to enforce undoubted 
privileges. But they cannot create a new privilege in the guise of enforcing 
ancient and undoubted privilege. The Courts on the other hand claimed the right 
to ascertain the nature and extent of the privilege claimed by the Houses of 
Parliament, whenever a question in respect of it has arisen, as part of the common 
law. If it is a privilege determined by them to be undoubted, the Courts would 
declare the exercise of it as unquestionable. But the Courts never conceded the 
right of the Houses to determine and enforce their privileges, nor the Houses con- 
‘ceded the power of the Courts to determine what their privileges are. In England, 
this dualism still continues? and it is not easy to conceive of any method by which 
it may be resolved. : : 


It is clear that the superior Courts should*have the power to punish for con- , 
tempt. The Houses of Legislature bear analogy in this respect to the superior 
Courts, in punishing a person for contempt. To define what constitutes con- e 
tempt, neither the. Houses nor the Courts would be disposed to do. Perhaps it is 
undesirable on their part to do it. In this undefined field, several times there were 
conflicts between the House of Commons and the Courts, and the House of Commons 
was particularly sensitive because the House of Lords, in the exercise of the Appellate 
Jurisdiction, would become the arbiter of the privileges of the House of Commons, 
if the power of the Courts is conceded. 


This conflict is not peculiar to the United Kingdom which does not possess a 
written constitution. In the commonwealth countries and the United States the 
position is substantially the same. In punishing persons for contempt for breach 
of the alleged privileges, sometimes the Courts and often the legislative bodies acted 
with extreme sensitiveness. Legislatures have the power to change the law, to 
remove Judges if they think it necessary and also in the last resort to amend constitu- e 
tion. *There can be no legal limitations in the ultimate stage upon the powers legis- 
latures exercising constitutent functions. When dictatorship can be made leg4l and e e 
it is possible for the country to be turned into an armed camp and tyranny let loose, 
to suppose that a House of the legislature cannot exercise the power of contempt, 
assuming it to be perversely, is disturbing to the ideas prevalent. The power of the 
Courts is to interpret the law and if the history is examined and truth ascertained, 
also to make the law. Sometimes the Courts have to stand up against legislatures 
in protection of rights of the people and at some others to arbitrate between Govern- 
ments and allocate legislative powers particularly in federal constitutions. If the 
power of the Courts to punish for contempt is subordinated, the persons 
discharging the duties might not.be able to do without fear or favour. The con- 
tempt power is not only a protection afforded to the Court or the. House, but it is 
also a protection to the persons discharging the duties. If the powers of the Courts 
and the Houses come into conflict, self restraint can only be the protection. Argu- 
ments, recriminations and appealing to constitutional provisions serve very little 
useful purpose. They only aggrevate the position. If the Courts begin to say 
that Legislature or its agents are corrupt and are under undesirable influence, the 





1  Coke's 4th  Instituted cited by May in 2. ibidp. 47. 
** Parliamentary Practice" p. 60 (16th Edn. (1957). 93. L.R. 1958 A.C. 331. e 
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legislature can equally say that it is the only business of the Courts to say what the 
law is. In this conflict, no sólution can be found except to counsel moderation to 
both sides. A page of history, it is said, is better than volumes of logic. If the 
history has taught us anything, it is that in all serious conflicts either with the « 
executive or. the legislature, the judiciary’s hand was lower. Only the History pro- 
claimed that the'stand taken by the judiciary was correct. i 


The conflict between the Supreme Court and the Parliament in the Unión of 
South Africa in the recent past established the correctness of the position taken by 
the Supreme Court*. Cool, reasoned and argumentative judgment of the Chief 
Justice of the Supreme Court was greeted with approbation by the Jurists abroad. e 
The Parliament of the Union attempted by passing the High Court of Parliament 
Act to deprive the Supreme Court of its finality in judgments on constitutional 
matters and to,assume for itself the powers of the judiciary and the right to set aside 
the judgments of the Supreme Court. Pursuant to it, the Parliament set aside the 
decision of the Supreme Court in Harris v. Minister of Interiors. The Supreme Court 
declared the statute invalid and restored its- own decision. It must be said to the 
credit of the Judges that they.did not care to be popular even with the majorfty 
of their community: E f 


When the successful plaintiff in Stockdale v. Hansard’, applied for execution of 
the decree given by the Court, the Sergeant-at-arms acting under the authority of 
the House of Commons had taken the sheriff and the solicitor for plaintiff into 
custody. The warrant simply conjained. a statement saying that the persons were 

e guilty of the contempt for breach of privileges of the House. The warrant did not 
disclose the true state of facts. The position of the Court of Queen's Bench was that 

œ it has to determine the validity of detention which resulted in the process of exe- 
cution of its own decree. Lord Denman, C.J., said? : à 


. “On the motions for a habeas corpus, there must be an affidavit from the 
party applying ; but the return if it discloses a sufficient answer, puts an end to the 
case ; and I think the production of a good warrant is a sufficient answer. Seeing 
that, we cánnot go in the question of contempt on affidavit, nor discuss the motives 
which may be alleged. Indeed (as the Courts have said in some of the cases) it 
would be unseemly to suspect that a body under such sanctions as a House of 
Parliament, would in making its warrant, suppress facts which, if discussed, might 
entitle the person committed to his liberty. If they ever did so act, I am persuaded 
that; on further consideration, they would repudiate such a course of proceeding. 
What injustice might not have been committed by the ordinary Courts in past times, 
* if such a course had been recogniséd; as, for instance, if the Recorder of Longon, in 
Bushels case (1870) Vaugh. 135 had, in the warrant of commitment, suppressed 
* * the &ct that the juryman were imprisoned for returning a verdict of acquittal. 
I'am certain that such will never become the practice of any body of men 
amenable to public opinion." i 


It can thus-be seen that the public opinion is felt to be the ultimate sanction 
against the excesses done by the Legislature as well as by the judiciary. In this 
case the House of Commons acted with a strong hand and the Queen's Bench 
expresscd its helplessness. ` 


The executive acted sometimes in disregard of the decision given by Courts. 
When the Chief Justice of the United States Supreme .Court ordered the. release of 
Milligan on a writ of habeas corpus, thc executive did not give effect to the decision. 
The Chicf Justice was to content himsclf with a Ictter addressed to the President 
reminding him of the oath he had taken to abide by and enforce the constiü tion, 





4- Sce “ The Coloured vote case” in South 5. (1952) 2 South Africa L.R. 428; 

Afriva by Dean Griswoll, 1951 Har. L.R. 1361. 6. (1839) 9 A & E..1.- : she 

The Demise of the High Court of Parliament in South 7. Inthe case of the Sheriff of Middlesex (1840) 
Africa by Deag Griswold,. 1952 Har. L.R. 864. 11 A & E. 273 (292) : 113 E.R. 419 (420)... 
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Lincoln's action in this case passed on for patriotism even. 


. ., Onan application for a writ of habeas corpus filed before the Bombay Supreme 

> Court in 18288, it issued a rule nisi and required a return to be made. The Govern- 

ment of Bombay not only not complied with the direction of the Court but addressed 

a letter through the Chief Secretary pointing out the undesirability on the part of 

the Supreme Court to interfere in the delicate matters involved in the case. ; The 

* Supreme Court thought it necessary to close down the Court and petition to the 
Privy Council. MNA ; . N E 

p In the recent times, we are aware of the waves of commotion caused by the deci- 

sion of the American Supreme Court in Brown v. Board of Education?. . It is very 

* doubtful still as to whether the decision is fully complied with. Every attempt is 

being made by a section of the people, although a negligible minority, not to give 

* effect to the decision to its full extent. When Marshall; C.J., has given the decision 

in McCulloch v. Maryland!?, he was threatened to be impeached. "The.principle 

contained in the decision is vindicated by the decisions of Courts in other countries 


In'spite of the reminder, Milligan was not released for about one arid half years. 


ne&rly a century later. i E 
. In inference it may be said that the Judges should render opinions without fear 
or favour not caring for the public opinion even. If for the time. being the legis- 
lature or the executive flout their authority, on account of the inherent correctness 
recognition would be:accorded by coolermen in settled times.. That is the only re- 
ward for unassuming labours of Judges. If Judges attempt to retaliate the executive 
or legislature by invoking their power to punish fer contempt, in the unequal.contest 
they are likely to be exposed to a greater contempt of their authority. They are ur- 
equal in the contest because even if they are thoroughly honest and absolutely. correct 
they cannot say anything in their own defence except in an extremely subdued was 
in a.case pending. before them. The following passage may be usefully read in this 
‘connection. : : 4 
“ While the Court naturally attaches great weight to the legislative judgment, it 
cannot desert its own duty to determine finally the constitutionality of an impugned 
statute." We have ventured on these obvious remarks because it appears to- have 
been suggested in some quarters that the Courts in the new set up are out to seek 
clashes with the legislatures in the country." !! i f 


- It would have been all the more dignified if the leárned Chief Justice did not 
answer the suggestions made in some quarters. Thoughtless suggestions are being 
made and will continue to be made. Contemptuous disregard of them is the only 
answer. Loquacity is not a virtue for a Judge. But it is not so for a.legislator or a 

' “Minister. judges are at a disadvantage in a contest on this plane. Legislator is 
not elected on account of the depth of his learning, but the popularity he pogsesses 
made him occupy the position. Ifhe possess other qualification, it is extraordinary’ e 
He is essentially_a politician. Consistency, adherence to truth, decorous conduct or 

.an unequivocating behaviour are not legally required of him. On the other hand, 
H certainly the judges of the superior Courts should invariably possess at least these 
qualities if they have to discharge their duties with respect and distinction. The 
conduct required of a judge can be known from tradition and the Code evolved by 
. unbroken practice. Wisdom and non-partisanship are expected of them. If legis- 
lators or executives are corrupt or guilty of nepotism and favourtism, it is excusable. 
If the judges are intemperate it is - reprehenible. In matters cf privilege either of 
their own or of the Houses, the less the sensitiveness the judges show, the greater the 
-admiration they are entitled to command. It.cannot be construed as failure to exer- 
cise powers vested in them. It is the result of a realisation of stark reality that in.a 
contest between the wise and more numerous, the latter’s word is the more vociferous, 





7 8. Inve: The Justices of the Supreme Court of Judicature (1829) 1 K: 1. 
9. (1954) 347 U.S. 483: 98 L. Ed.-873. - - 
10. (1819) 4 Wheat gib.. — 2 om esse ae A Ra 
It. State of Madras v. V. G. Rew, (1952) S.C.J. 253 : (1952) 2 M.-L. 135 : AI.R. 1952 S.C. 
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It is exactly for this reason, judiciary is said to, be the weakest branch of the 
Government. - ^ 


Sometimes judiciary has no choice except to support the action of the legislature , 
or of the executive. Putting a seal ofapproval to the Hindu Woman's Right to Pro- 
perty Act and the Constitution First Amendment Act may be taken as illustrations. 
When the Governor-General of Pakistan dissolved the Constituent Assembly, the 
Federal Court of that country had to acquiesce in it. When considered in abstract 
and taking the Indian analogy, it would be impossible to conceive of the dissolution 
of that body as legal. President of the United States purporting to act under his 
military power, caused the removal of American citizens of Japanese origin from the * 
West Coast.to theinterior and seriously restricted their movements. The Supreme 
Court of the United States has given its consent to these executive or military acts. 


Can it bésaid that our Constitution has removed the possibility of conflictin the 
matters of privileges between the Houses and the Courts? Article 121 for instance, 
places a bar on the power of the Houses of Parliament to discuss. ` It says, 


** No discussion shall take place in Parliament with respect to the conduct of any 
Judge ofthe Supreme Courtor ofa High Courtin discharge of his duties except 
upon a motion for presenting an address by the President praying for the removal of ° 
the Judge as hereinafter provided. ” 
The prohibition placed on State Legislatures appears to be more decisive. Arti- 
cle 21r says, 
. ** No discussion shall take plate in the legislature of a-State with respect of the 


conduct of any Judge of the Supreme Court or of a High Court in the discharge of 
e duties," 5 : 


No doubt the provisions appear to be widely worded. But the protection they 
afford appears to be limited. It does not appear that the State of law as laid down 
by the decision of a High Court or of the Supreme Court cannot be taken note of by 
the legislatures. Legislatures certainly can take note of the law existing and if neces- 
sary may amend the law. Ifa legislature has no competence to amend, it may sug- 
gest amendments. What the provision probably means is that a Judge should not 
be identified with the Judgment and singled out for discussion. If he is so identified, 
discussion assumes a personal character and it may very often deter honest men from: 
discharging duties. But if we begin to qualify and interpret the provisions, it is 
difficult to conceive of methods by which the actual difficulty may be got over. 


Apart from the difficulty of laying down as to when the conduct of a Judge is 
said to be discussed, the question as to when can it be said that it is ‘in discharge of 
his dyties’ is one ofequal difficulty. Should the expression be construed in the same 
© wayen which similar expressions under section 197 of the Criminal Procedure Code 
and section 240 of the Government of India Act, 1935, were construed ? Ifso, as the 
Judicial Committee pointed out’, the taking of bribe for instance, as an inducement 
for judgment delivered cannot be in discharge of duties. In such case discussion 
on that question may take place. But delivering ofa judgment is. Ifonce discussion 
on judgment is permitted, in a body dividing on party lines, it will soon degenerate in- 
to personal attacks in heated times. Suppose a person while remaining as a Judge,. 
discharges the duties of a supplementary character not pertaining tothe office of a. 
Judge, it is difficult to conceive the provisions as extending the limits of protection. 
An attack made against a person in respect of duties of an incidental officer certainly 
reflect upon the conduct of a Judge. A Judge may become liable to attack for moral 
delinquencies as well. If one is prepared to go to the extent of saying that every 
kind of discussion is prohibited, the provision places an absolute bar on State legis- 
latures. Such construction of Article 211 leads to the position that State legislature 
cannot even put the machinery in motion for the removal of a Judge. If a Bar Asso- 
ciation can pass a resolution suggesting the removal of a Judge and an Advocate- 
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General or the Attorney-General can move towards the same end, to say that the 
Legislature of a State has no power to do it is illogical. i i 


e °’ Tt is the highest interest of Government and legislatures to render voluntary obe- 
dience to the'decisions of Courts before they require people to abide by the decisions. 
Supposing thatethe legislature deliberately in violation of Article 211 indulges in 
discussion with respect of the conduct of a Judge. No means to compel the legisla- 
dures to obey the provision seem to be available. A writ cannot be issued against the 
legislature. Punishing a Member for what he spoke in the House is equally unthink- 
able. Ifit is so attempted, we have to go back to the days when members of the 
"House of Commons were punished for. what they expressed in the House!?. It is 
against this position, the House of Commons struggled for a long time resulting in 
passing of the Bill of Rights. It laid down that “ the freedom of speech and debates 

or proceedings in Parliaments ought not to be impeached or questioned n any Court 

or place out of Parliament." The same position is to be adopted in India in constru- 
ing Articles 211 and 121 not because the Bill of Rights provided it, but on account of 
the impossibility to otherwise enforce the provisions. Thus understood the articles 
contain provisions which are in the nature of self-imposed restrictions. There are 

. several provisions in the Constitution for the violation of which there seem to be no 

remedy except one of the political nature. For instance, the Constitution says, that 
the Houses of Parliament should be summoned by the President at least once in six. 
months?4, Ifthe President fails to do it, no Court can compel him to summon. The 
remedy is only political. Any other view of the matter would bring the Courts and 
the legislatures into conflict. No useful purpose dan effectively be served. Indeed , 
it is better to recognize the limitations of the Courts than to allow the Courts to de- 
clare law which it is not in their power to enforce. Creating a gulf between theory e 
and practice of law is to be avoided in all cases possible. This is the situation if the 
Courts merely declare law and leave its enforcement to the legislature. 


Sometimes it is suggested that the Speaker might draw the attention of the offend- 
ing member to the provisions of Articles 211 and 121. Even the Speaker might be 
helpless in times of emotion. In any event he cannot object until the mischief is done. 
Against a determined effort either to violate the provisions or an attempt to seemingly 
comply while in effect violating them, there is no remedy. Sooner or later this fact 
‘has to be acknowledged. For the holders of the highest offices, their conscience can 
only be the restraining factor. Legislators and Judges in their respective spheres are 
the holders of the highest offices. 


Sometimes it is argued that Court can issue a writ against the Speaker or presid- 
ing member directing him to enforce order in the House pursuant to constitutional 
provisions. Articles 122 (2) and 212 (2) lay down that an officer or Member of Par- 
liament or legislature of a State “in whom powers are vested by or under this Coffsti- 
tution for regulating procedure or the conduct of business, or for maintaining order, 
in Parliament shall be subject to the jurisdiction of any Court in respect of the exer- 

e cise by him of those powers". , d 


Again the twin questions are :— . 

(1) What is the meaning of ‘ in respect of the exercise by him of those powers’? 
(2) Who is the final judge, is it the legislature or the Court ? 

Prudence and inevitability lead us to accept that the legislature is the final Judge 
in its matters. This acceptance does not arise out of conviction that the legislatures. 
will always be just. There is no other choice in the matter. If a House of the Legis- 
lature acts perversely or illegally as in the case of the Sheriff of Middlesex, there is 


no remedy. "Taking an extreme case into consideration let us suppose that a House . 
of the Legislature directs that a Judge of the High Court should be taken into custody 


13. See the “Account on Freedom of Debates” given by Chafee on the Bill of Rights in Three 
Human Rights in the Constitution of 1787. : = 


14. Article 85. 
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. foran alleged breach of the privilege without giving any further detail. It is difficult 
to imagine a remedy. A Court is bound to give reasons for its decisions. . But à 
House is not bound. Lord Ellenborough said in Burdett v. Albert!5 as follows: 


“If a commitment appeared to be for a contempt of the House of Gommons 
generally, I would neither in the case of that Court, nor of any other of the superior 
‘Courts, inquire further ; but ifit did not.profess to commit for a contempt, but for 
some matter appearing on the return, which could by no reasonable intendment, 
‘be considered as a contempt of the Court committing, but a ground of commitment 
palpably and evidently arbitrary, unjust, and contrary to every principle of positive 
law, or national (natural?) justice ; I say, that in thè case of such a commitment (if* 
it ever should occur, but which I:cannot possibly anticipate as ever likely to occur). 
‘we. must look at it and act upon it as justice may require from whatever Court - it” 
may professe to have proceeded.” 


A Court of Record may commit a member of a House or a House may commit 
a Judge for contempt. As suggested by Varadachariar, J., in arguments before the 
Federal Court in Gauba v. Chief Justice and Judges, Lahore!$, Federal Court ight 
commit a Judge of a High Court and probably also High Court might commit a 
Judge of the Federal Court for contempt. There seem to be no legal limitations on e 
these powers. But in the world of reality; self-restraint and dioe opinion are the 
operating factors. : 


There was a tendency to stretch the law of —€— in India. The more 
reasonable position: seems to be net to invoke the law of contempt except for matters 
of removing obstructions. An institution like Court of Record or Legislature cannot 
easily be defamed. Persons discharging public duties, should not be hyper-sensitive 
to the public criticism. The offices they hold involve performance of acts of public 
nature. Therefore there will be criticism and reaction whenever injustice is felt 
rightly or otherwise. Criticism opens the valve to give vent to feelings which other- 
wise become repressed. Repressed feelings are always a source of disorder. in 
Bridges v. California,1’ Balck, J., said: 


* An enforced silence, however limited, solely in the name of preserving the 
dignity of the Bench, would probably engender resentment, suspicion, and contempt 
much more than it would enhance respect." 


. In thatcase theSupreme Court of the United States declined to enforce the 
provisions of a California statute enabling punishment to be imposed for expressions 
amounting to contempt short of ‘clear and present danger.’ : ; 


In Boucher v. King18, the Supreme Court of Canada had taken a liberal, view: of 
thedaw of contempt of Court. It said thai if the criticism is so repulsive to the 
public sentiment, prosecution under the law may be initiated. 


Our respectful submission is that it is better for the Courts to leave to the Houses 
to Judge exclusively what transpires within the House. No House should consider 
this privilege as one to shield an*offender. In suitable cases Houses should not hesi- 
tate to waive thgir privilege and allow the offender to be dealt with under law. . The 
Houses should also make it an inflexible principle that they should not cast any 
reflection either on a Judge or ona Judgment. Itis not in their interest to do it. 
It is more enlightened on the part of the Courts as,wcll as. House of legislature not to 
procced with cases of contempt except in extreme cases. If necessary prosecution 

may be directed to be launched under law. 





15. 14 East 7, 150 and 151 : 104 E.R. 558, 559. 

I6. (1942) t M.L.J. 74 : (1941) EM (F.O) 33 : (1941) F.C.R. 54: ALR. dest I. 
17.. 314 U.S. 252, Jle - = XT E - 

18. «951 S.C.R. 255 (Canada) 2: j f 
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CONVENTION ÁND THE INDIAN CONSTITUTION 
By M : 4 
C. S. SUBRAMANYA AYYAR, Advocate, Madras. 


. i ^ 

The Constitution of the Sovereign Democratic Republic of India is a written 
Constitution, unlike the British: Constitution which is a product of conventions 
"established by centuries of practice between different Heads of the Executive and- 
the Crown, the enacted part ofthe Constitution in Great Britain being comparatively 
small. Conventions in Great Britain arose as a result of historical traditions suited 
to the genius and habits of the people, and were mainly the result of a compromise 
*arrived at between the King and Parliament, after a protracted struggle for power 
between them. They were adopted by the people of Great Britain, and they modi- 

fied the enacted parts of the Constitution which are comparatively small. í 


Here in India, there has been no such struggle between the President and 
Parliament, and the relations between them are smooth. This cordial relationship 
between the President and Parliament must have a large bearing on the way that 
each one behaves towards the othér, and the idea of running the Government of 
India more efficiently is more predominant in their minds than the idea to seize- 
power, or to share it in larger proportion. , 


Growth of conventions, strictly so called, is the result of historical accident in 
Great Britain, and its analogy cannot be wholly applied to Indian conditions. 
Probably it is as a result of this difference in outlook, that the Indian President's 
Orders or Rules need not be countersigned by a Minister under the Indian Constitu- 
tion as in England, and the President himself has rule making powers and allocates 
portfolios of Ministers, which is done only by the Prime Minister in England. There 
are some more powers of the Prime Minister in England which are exercised by the 
President under the Indian Constitution. : 


Before 1947, India was having a Constitution superimposed by the Parliament 
of Great Britain, and it was only after Indian Independence, that the Constituent 
Assembly of India resolved to constitute India into a Sovereign Democratic Republic 
and gave the people of India by its Preamble a Written Constitution which was 
adopted and enacted by them.. Thus in form and substance, there is only one 
Constitution of India, the Written Constitution. There is no question in India 
therefore, of having one “‘ Enacted Instrument of Government” and another 
“ Adoptad form of Government" as in the Constitutional Monarchy of Great 
Britain, or in the Constitution of Canada. The Preamble clearly says “ Her€by 
Adopt and Enact This Constitution”. Under Article 393 of the Indian Constitu- 
tion, It is this Constitution, which may be called “ The Constitution of India ". 


The question of conventions, strictly so called, has therefore been relegated 
to the background, as the written Constitution is meant to cover the entire field 
of Constitutional activity, and whatever practice or usage was cohtemplated for. 
regulating the relations between the several organs of Government, was more in 
the nature of working rules, rather adopted more for keeping up the efficiency of 
running a Cabinet system of Government with collective responsibility, than for 
defining the powers of the respective organs of the Government, and so, such practice 


or usage has been neither psychologically, nor legally raised to the status of conven- * 


tions as in Great Britain. While conventions become inflexible rules by long 
established usage in an unwritten Constitution like that of Great Britain, as a result 
of compromise arrived at between the King and Parliament, the practices adopted 
in a written Constitution like India's, where there is no such struggle for power 
between the President and Parliament, cannot have the effect of abdication of 
Statutory duties imposed on the Executive of India by a wrijten Constitution, as 
India is a Republic and not a Constitutional Monarchy, and the Executive derives 
its authority in a Republic from express grant of power alone. 


J-3 Zr 
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The Preamble, Articles 53, 73, 368, 375, and 393—all refer to “This Constitu- 
tion ”, and so the written Constitution alone is the final word, and there is no 
object served in seeking its interpretation from outside sources unless there is latent 
ambiguity in the words of the Constitution. The Indian Constitution does not * 
make any reference to the debates in.the Constituent Assembly for reference to 
elucidate the intention, and therefore reference to the Constituent Assembly debates 
may be made only in circumstances where there is latent ambiguity in the written 
words in order that they may be cleared. This has been the English practice, * 
and the opinion of the Supreme Court of India also. 


The Constituent Assembly of India, though a Sovereign body, was not a body : 


. elected or selected on a broad based representation of the people of India or itse 


interests, buj was a body composed of those competent to frame a Constitution of 
India. The validity of the Constitution framed by such a body rests on subsequent 
acquiescence and ratification by the peope of India, and the statement of any person 
in the Constituent Assembly cannot be said to be the statement of a person repre- 
senting the whole of India, and its people at the time it was made, in the sérict 
sense of electoral representation. Therefore it will not also be proper to say that 
the written ‘part of the Indian Constitution which has been subsequently ratified e 
by the whole of India could be modified by the individual statements of members 
of the Constituent Assembly. As the entire Constitution of India rests on subse- 
quent acquiescence by the people of India for its validity, it is only the Written Consti- 
tution, adopted and enacted by &he people of India that-would stand the-test of 
acquiescence, and it will not be strictly constitutional to attempt to modify the 
written word of the Constitution by statements of individual members in the Consti- 
tuent Assembly. Nor could it be predicated that the entire body of the Consti- 
tuent Assembly were concensus ad idem on all the points discussed, and there was only 
one view of the Constituent Assembly on the point. 


The British Constitution as a result of convention, has made a distinction 
between the Real Executive and the Nominal Head of the Executive. The King 
reigns in England but never rules, as the Parliament of Great Britain is Supreme, 
and the King is bound by the advice ofthe Cabinet. "Thathasarisen by convention, 
as the Constitution of Great Britain has adopted a form different from that of pure 
monarchy. Such a difference between the Nominal and Real Executive, is possible 
only in an unwritten Constitution governed by conventions, and it is not safe to 
apply the analogy totally to India, which is a Republic, and has a written Constitu- 
tion, and is a Federal Union with checks and balances. f . 

* In India, the Constitution governed by the Government of India Act of 1935, 
contained the provision that the Governor-General of India was to be aided and 
advised by a Cabinet of Ministers, and the Instrument of Instructions to Governor- 
Generals and Governors contained the provision, that the advice by the Ministry 
was binding on them. That rule was given up by the Constituent Assembly of 
India, who merely provided for ministerial advice under- Article 74 of the Consti- 
tution, without any Instrument of Instructions of a binding nature. 

That fully shows, that the relations betweén the President of India and the 

. Cabinet, as well as the Governors and the Cabinet is left to be governed by rules 
framed for the sake of efficiently running a Cabinet system of Government with 
collective responsibility but not of a binding nature as conventions in England, 
as the idea-in India has never been to define or delimit anybody’s power. The 
flexibility imported into the working of the Executive in India, by not inserting 
a binding provision for ministerial advice in the Constitution itself, is also a result 
of the necessity to have the Executive Head in India to be above party politics, 
and not to identify im always with the majority party, as the Federal system in 
India igcomposed of checks-and balances and the presiding Executive has to keep 


«= up the balance evenly between the scales. 
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While in normal cases, the President of India would respect the-advice tendered 

by the Ministry, such a practice cannot make him abdicate the Statutory powers 

, under the Constitution, but such powers, while being dormant in actual practice, 

will revive in cases where the President feels, that the working of the Constitution 

requires a corrective, and an emergency has arisen when, without his interference, 

the Constitution will stand the risk of violation or jeopardy, as the President is 

bound under Article 60 of the Constitution to preserve, protect and defend the 
Constitution and the Law. : 


" The Indian Constitution, therefore, has in a large measure departed from the 
British North America Act where the Governor-General was bound by the advice 
eof the Ministry, because the Preamble of the. Act contained a provision that the 
Constitution is similar in principle to that of Great Britain. The Preamble of the ` 
- e Indian Constitution does not contain this phrase, but on the other hand, makes it 
specific that the “‘Adopted” and the “Enacted” Constitution are one and the same 
ie., This Constitution”? or the Written Constitution. 


is 
The powers of the Executive, therefore, in India are governed by the written 
e word, in strict Constitutional Law, and violation of the Constitution in India is 
only violation of the written word, as by Article 393 “ This Constitution may be 
called The Constitution of India”. There is no mention of the word ‘ Convention’ 
in any part of the Constitution, either in the definition or in the explanatory chapters. 
So the Executive in India are having Cabinet Government by the written words 
of the Constitution alone. In the result, while in normal cases, the President or 
Governor has to follow the advice of the Ministry in order that the system of collec- 
tive responsibility may work efficiently, the discretion of the President in emergency 
situations has not been taken away. 


In fact without such powers in the President, the Country could not be pro- 
perly defended, and the rights of minorities could not be properly safeguarded. 


To sum up: India is a Republic and a Federal Union. It has a written Consti- 
tution. It is not Constitutional Monarchy as in England where the entire system 
of Government is unwritten, and built on conventions. Here in India, the 
entire Constitution is in written form. The relationship between President and 
Parliament is wholesome and smooth. We should be on the guard in trying to 
apply, our notions of the binding nature of conventions gathered from a.study of a 
monarchial form of Government as in England, which depends merely on conven- 
tions for becoming responsible Government, pro tanto to India, which is a Democratic 

"Republif, and having a written Constitution with a President elected on a broad 
basis having Statutory obligations, in a Federal Union, with checks and balanges. 
The analogy of British conventions is not fully applicable therefore to India and a 
via media alone can prevail. ` 
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BOOK REVIEW. ° 


. 
A COMPARATIVE STUDY OF THE INDIAN CONSTITUTION by Sardar D. K. Sen, M.A., 
B.C.L. (OXON.), BAR-AT-LAW; Published by Orient Longmans Private Ltd. 
(1960). i 
It is over a decade since the Constitution of India has been put on the Statute- * 
‘book and many of its provisions, notably those relating to the Fundamental Rights, 
have been put to rigorous test on the touch-stone of the Judiciary. The Supreme 
Court of India and the several State High Courts have been interpreting its provisions 
and the powers that be-have been facing the inevitable divergence between law and 
social justice in several spheres. To bring the Constitution in line with their okķjec- 
tives and policy, it has been amended often—too often according to several critics. 
Be that as it may, there could be no two opinions that the Constitution of India is a 
unique Charter, blending as it does the finer ‘aspects of the constitutional principles 
of several countries great or small. The architects of our Constitution and the Consti- 
tuent Assembly of India drew inspiration from various written Constitutions of the 
past andthe unwritten British Gonstitution. By and large they have admirably 
succeeded in weaving the several heterogeneous elements into a homogeneous whole 
though in the light of its practical working and the experience gained it had to be 
moulded here and there. 


A comparative study of such a Constitution is not only welcome but is a necessity. 
A handy volume of reference of such comparative study is bound to be of great value 
to lawyers, judges, students and parliamentarians. 


The book under review is the first of a series of three volumes dealing with the 
provisions of the Constitution of India. Itisnot a mere commentary or notes on the 
several articles of the Constitution. It is a critical and liberal study of its provisions, 
in the back-ground of its history and growth and in the light of the leading decisions 
of the Supreme Court of India and the scveral High Courts. "Topical headiags and 
rules of interpretation are new features of the work and the appendices and biblio- 
graphy at the end enchance the utility of the book. The author of this welcome 
thesis is eminently qualified for the task he has undertaken.. With his rich experience 
in the academic, political and administrative spheres, he has brought to bÉar great 
indjstry and learning in the production of this very useful study and deserves the 
praise and gratitude of lawyers, students of constitutional law, jurists and politicians. 


EA 
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RETIREMENT OF THE HON’BLE SRI JUSTICE 
. P. RAJAGOPALAN Xa 


1 1 dlc 
MEE: is 





Most precious to civilisation is justice. The one institution in the country 


. of which, taken as à whole, one feels a sense of pride is its judiciary, parti- 


eularly at its higher levels. More streams than one supply the Judges 


* of the High Court. The Indian Civil Serviee has been one such channel ‘and, 


has given to us a number of eminent Judges. In the ranks of the truly great: 
is Justice P. Rajagopalan. Having served as a Judge of the High Court 
for more than 13 years since April 5, 1948, and having acted as the Chief ' 
e twice during that period, onée in 1957 and again recently, he has just 
retired. : 


Justice Rajagopalan had a distinguished academic career; He took the 
B.A. (Honours) Degree from the Presidency College with History, Economies, - 
and Polities as his subjects in 1922, and two years later while in England, 
he took the Tripos in History from the Queen’s College, Cambridge. He. 
passed the I.C.S. competitive examination ereditably in 1923 and was 
‘appointed as a member of that service the next year in the Revenue Depart- 
ment: He served in various districts, and in 1933 became a member of the. 
Judiciary as a District Judge. He served in that capacity for 15 years 
and was then elevated to the High Court. : DE 


His reputation as a Judge.was very high indeed even when he eame to 
the High Court.. He was held in great esteem for his judicial qualities— 
efficiency, integrity, courtesy and balanced reasoning. During the years that 
he has been a Judge of the High Court he has been viewed with mounting 
appreciation. Patient and receptive to arguments, conscientious and thorough 
in investigation of both facts and law, sound in regard to his conclusions his 
work has been hailed with ‘satisfaction. . He has dealt with all types of 
cases, civil, criminal, original and appellate.” Whether it was a case of taxa 
tion ‘law, or a matter relating to an industrial dispute, or a question of land 
tenures*or of the constitutional validity of a statutory provision, or of proce-, 
dural law, he has been equally at home. He was fully aware that knowldige 
Should precede understanding and understanding should precede judgment. _ 
The atmosphere of his Court was always pleasant and there was the feeling 
that every case had received a full and fair consideration. His judgments 


were luminous and his style satisfying. 2 


The pages of the Law Reports afford eloquent testimony to the range 
and quality of his judgments. He dealt with a number of important mutt 
eases like those relating to the Shirur Mutt, (1952) 1 M.U.J. 557 , the Puthige 
Mutt, (1956) 1 M.L.J. 582, ete. His Judgment on behalf of the Full Bench, 
in Ayyan Ammal v. Vellayamma, (1956) 1 M.L.J. 225 holding that section 
95 of the Transfer of Property Act as amended in 1929 is not retrospective 
Shows that he is no worshipper of mere logie divoreed from other considera~ 
tions. In Krishna Iyer v. State of Madras, (1956) 2 M.L.J. 179, he declared. 
‘that the existence of effective alternative remedies is by itself no bar to the 
exercise of jurisdiction by the High Court under Article 226. In Estate of 
Md. Ooomer Sahib v.C. I. T., Madas, (1957) 2 M.L^J. 320, there is a 
luminous exposition of the meaning of the term ‘association of persfns' for 


J— 
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purposes of section 3 of the Income-tax Act. In Abdul Azeez v. C. I. T., 

. Madras, (1957) 2 M.L.J. 421 he states with force: ‘‘It is certainly not the . 
right of any one, fundamental or otherwise, to contend that taxes lawfully due 
should not be levied and collected. The agent of a non-resident principal » 
accepts that agency with the full knowledge, that if the non-resident principal 
derives profits, that income would be liable to be assessed under"the Income- 
tax Act". In Nathella Sampathu Chetty v. Collector of Customs, (1959) 2 
M.L.J. 35 there is a brilliant analysis of the implications of section 178-A ° 
of the Sea Customs Act and its repugnanee to Articles 19 (1) (f) and 19 (1) 

(g) -of the Constitution. ` 


"Justice Rajagopalan has also taken ou more than one man’s burden in 

regard to the,administrative work of the High Court and other allied matters. 

He was a member of the Rules Committee of the High Court from 1948 and 

its President in 1956, and in that capacity he was responsible for the finalising 

of the Revised Appellate Side Rules. As Judge in charge of the scheme for 

Š the separation of the Judiciary from the Executive he achieved the compi- 

lation of the Manual of Instruction for the guidance of the Stipendiary Magis- 

trates. He was also responsible for introducing into the areas transferred, ° 
~= from the Travancore-Cochin State to the Madras State the patteru of work- 
ing in the judicial department of the latter State. He also initiated a system 
A of having annual discussions with the District Magistrates in the High Court- 

* relating to the administration of'justiee and its problems. 


- Justice Rajagopalan has left his mark on whatever task he undertook. In 
his retirement the High Court loses an able and good Judge. It is to be hoped 
that his rich and wide experience will be available in the cause of the country 
for a long time wherever needed. He carries with him the esteem and good~ 
will of the members.of the Bar and the Public. : 


iz en ete: SI S4 TR ep e. ES S. VENKATARAMAN, 


THE ADVOCATL-GENERAL'S FAREWELL ADDRESS, 


A farewell function was held in the Second Court Hall of the Madras High. 

Court. on Friday the 28th April, 1961, on the eve of the retirement of His.Lordship 

* Sri Justice P. Rajagopalan. The Advocate-General (Sri V. K, Thiruvenkgtachari) 
e delivgred the following Farewell Address to His Lordship. 


My Lorp, 


° We wish to say farewell to you to-day on your retirement after thirteen years 
as a Judge of thjs Court. 


You had served as a District Judge in many Districts before you became a 
Judge of this Court in 1948. Your reputation as a Judge was very high indeed even 
then, Every day of your tenure in this Court you have only enhanced that 
reputation. 


- In this Court you have dealt with all branches of work, criminal, original and 
appellate civil, writs, revenue cases and special Tribunal work. To the adjudication 
of every type of cases, special contribution has been the impress of an orderly mind. 
The facts of the case ‘were investigated by you with a thoroughness which was often 
troublesome to counsel, speaking at least for myself. Equally you were a hard task- 
master in the investigation of the law on every topic Your passion for arriving 

amæ2t the right judgment was such that quite often you adjourned cases to help Counsel 


1) THE MADRAS LAW JOURNAL. 


received a full and fair consideration and a conclusion into which you as a Judge 


put in a part of yourself ; sparing yourself no pains. Making no comparisons your 
approach is something which the Bar will remember and hope for. 


The atmosphere of your Court has always been pleasant. Indeed your uniform 


atience and courtesy in all circumstances have left an unforgettable impression 
on the Bar. 


. . You have shouldered more than one man’s share in the administrative work 
of the High Court. You have taken keen interest in the training and guidance of 
Munsifs, Magistrates, Assistant Public Prosecutors. and other cadres of the service, 
In this Court itself, the various offices owe a lot to your supervision ‘and advice; 


In the Rule Committees you have left the impress of your detailed attention. Sel. 


fishly, we shall miss you in this Court. We wish you well in your retirement. 
e 


Sri Justice Rajagopalan’s reply to “ The Farewell Address. ” 
Mn. ApvocaTe-GENERAL AND GENTLEMEN, 


s 
Iam very very grateful to you for the exceedingly nice words which you, 
Mr. Advocate-General, as the spokesman of the Bar have addressed to me on þe- 
half of those assembled here this afternoon to bid me farewell. Mr. Advocate- 
General, we have known each other for over forty years now, and during the 


thirteen years I have been on the Bench ofthis Court and long before that it has - 


been my privilege to be admitted to the intimacy of your friendship. When I heard 
you this afternoon praising my poor services on the Bench in such generous terms 
I could not hlep feeling that you remembered our friendship more than your 
Official position as the head of the Bar which should have required you to be 
dispassionate and critical in your judgment., and let your affection for me overweigh 
your judgment. It was your heart and not so much your intellect that obviously 
dictated what you said. Iam very grateful to you for all that you said, conscious 
though I em that I deserve only a small fraction of it. 


Allow me to convey to the Bar through you my gratitude for all the unstinted ` 


help that I received from the Bar during all these years it has been vouched to me to 
serve in this exalted position. After I took charge of my office thirteen years ago, 
on the first occasion I sat alone I appealed to the members of the Bar then present 
(Mr. Narasaraju) for help and I said that I intended to rely on them"for guiding me 
in the work with which I had been entrusted and in discharging my functions in 
accordance with the oath of office which I had sworn, and I expressed my hope 
that that help would be forthcoming. I may acknowledge my deep debt of 
gratitude for that help which the Bar has readily given to me all through. 
little that a Judge can achieve, whatever his initial equipment might be, without the’ 
help of the Bar,and to me who came with very little equipment and with no- 
academic qualification, your guidance was most valuable all through. To adapt 
the words of Bernard Shaw, the prayer of every Judge could be ** If I am on the 
right path, let the Bar help me to stay in it ; if I swerve, let the Bar lead me back to 
it." The traditions of the Madras Bar have been such that that duty of the Bar 


has always been discharged, and I am confident that my colleagues and my em 


3T 
to study the.matter further. In the result there was a confidence that every case 


It is" 
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successors will have the same benefit which I have. had, and that the noble 
traditions of this Bar will be kept up. f 


I do not propose to deal at any length on the responsibilities of the Bar to the * 
country under our Constitution in the independent democratic set up of the Parlia- 
mentary type we have chosen.. The contribution of the Bar and the individual 
members of the Bar in the struggle for political freedo i was considerable, and in, 
most places the Bar became politically suspect in the eyes of the foreign Government. ` 
Even if that is apt to be forgotten now in the changing pattern of politics, the Bar. 
and the lawyers have stilla great part to play in maintaining and preserving all that 
is best of the political and economic freedom guaranteed by our Constitution. The” 
pattern of litigation is also changing, and the Bar with its aptitude has readily 
adjusted itself to the present needs. Achievement of independence does not eliminate 
all possibility of conflicts between the State and the citizen. I wish that is realised 


s more readily all around and the Bar is given the place that is due to it in the presérva- 

ion of the high ideals of democracy. In our Welfare State with its Socialistic ideals, . 
—— 9 the lawyers! duty is not confined to Courts oflaw alone, and their help should be 
sought in every one of the fields in which the citizen feels the impact of the State. 

* The lawyer's right to assist and the citizen's right to avail himself of that assistance - 


* should, in my humble opinion, "be in no way fettered and shackled. Certainly, 
there is no basis for any distrust of the lawyer. Whether law is administered by. 
Courts or by Tribunals or by Executive Officers the need for the lawyer and his ser- 
vices and his assistance are the same, and I hope that that will be realised more and 
more by the other two wings of the State, the Legislature and the Executive. Hows 
ever unsatisfactory the present position might appear to be in some respects, Iam 
quite sure of the future of the Bar ; it will occpuy a much higher position than it 
had under the British regime. : ` 


Permit me to refer to one of the responsibilities of the Bar. It has to contribute 

tts best to fill the judiciary at all levels, The judiciary of the country is what the 

Bar contributes to its personnel and it makes of them. I do not claim that recruite, 

ment to the judiciary at the lower levels has always been designed to attra¢t the best 

— talgnt available. I commend for your consideration the recommendations of the 
Law Commission and it is up to you to see that they are implemented. ` Irrelevant. 

factors should be eliminated and the best available candidates should be selected to 

. man the judicial posts. At the higher level, the claims of the Bar and the claims of 
the services haye to be adjusted, and my humble opinion is that neither should be 
excluded. One thing I would earnestly entreat you to remember. Except for a 

few like me—relics of the past regime—members of the subordinate judicial services 

will be recruited from the Bar, and no one should forfeit his claims for advancement 

.merely because he entered judicial service at a given level. If I am pressing the 

claims of the services it is certainly not to the detriment of the lawyers or to law, 
Eminent examples, to name only two of the members of the services that adorned the 

Bench, are Sir C.V. Kumaraswami Sastriar and Sadasiva Ayyar. I do not think 

that the fact that they chose to enter the High Court through the services in any 

way disentitled them to the highest prestige in which they are still held. Let us 

hope that there will be many more of that kind from the services now and'in the 

«m» Near future. Forgive me if I took this occasion when we have met here to review 
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the past, principally my past, to think aloud, and that thinking was typewritten and 

on paper. Once again let me thank you for all the help that I have had from you- 

My work in the Court tended to become specialised of late and if in that special field 

` * I was not able to help the junior members of the Bar as much as I would have wished 

to do, believe me it was lack of opportunities and not lack of will or interest on my 

part, I trust the juniors will forgive me, and that every one'of them will accept my 
ebest wishes for his success at the Bar. ae 


Just as I have been lucky in securing the support and esteem of the Bar, and may 
*I add with your permission, your affection, I have been singularly fortunate in 
ethe help I have received from my colleagues on the Bench, both on the judicial side 
and on the administrative side. To my Lord, the Chief Justice, I owea deep debt 
` + of gratitude which I can never hope to repay. It was on his recommendation that 
I was appointed to the Bench in 1948. Ever since then he has treated me more as 
a clase friend than as a colleague. If I wasable to achieve anything at all on the 
administrative side, all the credit should go to him, for without his unfailing held 
and adyice I could have achieved nothing. Though it might appear invidious to 
make any distinction between the colleagues with whom I was privileged to sit, I 
should be failing in my duty if I do not acknowledge the benefit, I hope it was an 
enduring benefit, that I obtained from my close association with Satyanarayana 
Rao, J., Rajagopala Ayyangar, J., and Balakrishna Ayyar, J. Satyanarayana 
Rao, J. and Rajagopala Ayyangar, J. treated me like their younger brother and © 
I always looked to them for guidance and. help. I trust that my present 
colleagues will forgive me if I do not mention any of them by name. To every 
one of my colleagues during these thirteen years I offer my thanks. I shall be ever 
grateful to them: f : ET 


May I on this occasion refer to the valuable services rendered by the subordinate 
judiciary? It was during my period of office that the scheme for separation of the 
judiciary from the executive was launched and completed in the course of five years: 
The magistracy was brought under the control of the High Court. To-day, we 
can claim that our magistracy is probably the best in India and the standards that 
now prevail are much higher than those we were able-to obtain before the separation. 
I could daim that because I was on the other side myself. On the ciyil side also, 
the high traditions built up in the past have been maintained, though here and thére, 
there might appear to be accumulation of work belying our claim that adminis- 
tration of justice 1s speedy in this State without detriment to its soundness and com- 
pleteness. It is really the high sense of duty that prevails among the members of 
the judiciary that has helped to prefer and sustain the claim that dur judiciary is 
still the best we have in this country, and that it can challenge comparison with any 
in the countries with similar traditions of the rule of law and administration of 
justice. I have already referred to the recruitment of the members of the Bar to 
the subordinate judiciary. Mr. Advocate-General, you pointed out that the interest" 
of the High Court in giving training to those selected, in giving them every possible 
help to ensure that their service in the judiciary is as it ought to be. I am sure the 
future of the subordinate judiciary in this State is very bright. 


I next offer my thanks and my gratitude to the members of the Madras High 
Court Service. Theirs is hard work. I am in a better position to say than many 


of my colleagues, because it was my privilege and duty to study the working of the 
: : 
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High Court, which normally puisne Judges have not. When the High Court staff 
separated during the separation of the Andhra High Court, and again recently 
when so many other things had happened, it was given to me to find out howexactly 
the clerks had to work and how hard their work was. In almost every section 
they have been overworked. I had to admit to them my failure £o relieve them 
of the burden that still rests on them. The claims for improving the numbers and 
ensuring better and lighter distribution of work have not yet so far fructified. But, 
T wish to tell them that I hope that my successors will bégin where I left and their 
efforts will be more successful. To every one of them who has done his work I e 
offer my gratitude. Possibly there have been complaints of deterioration in 
their services judged. by the high standards that prevailed even twenty years" 
ago. The nature of litigation has, as I said, changed. You may remember that 
with Article 226 of the Constitution really in the initial stages, the work became 
very disorganised, and I know the amount of trouble the Advocate-General had 
to take in sorting out the papers and in getting the cases disposed of even witfiout 
^. papers. But things have come round a bit, and if to-day there are still some , 
defects itis really due to shortage of personnel, and not lack of ability. Though 
it may appear to be invidious to make a distinction between one section and 
another, my special praise is due to the shorthand-writers of the High Court. More 
well equipped than inany other service, more hard worked than even the most 
hard worked members of the High Court Service, theirs has been a hard lot. 
Their emoluments have been so low, my wonder was why they stuck to the High 
Court Service. With their qualification, they would got about four times their 
pay anywhere else. Tosome extent they have been able to improve their lot, 
and the Pay Commission has to some extent increased their salaries. To do full 
justice to them, they must be paid at least three times of what they are getting. TI 
mustonce again thank the Registrar, Officers of the Court and other members of 
the High Court Service for the unstinted help they have extended to me in doing 
my part of the administrative work. Forgive me for having detained you so 
i ain let me thank all of you. I trust the members of the Bar will 


long. Once ag 
forgive my failure to take leave of them individually, and will allow me to say 


good-bye to them collectively from the slightly advantageous position that I still 
enjgy. I lay down my office with the pleasant satisfaction that the traditions of 
the High Court and the Bar aresafe in your hands and that the rich heritage will 
be conserved by you. I offer you my best wishes. May the Bar flourish for 


ever! And now permit me to say good-bye to one and all of you. Thank you. 
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RETIREMENT OF CHIEF JUSTICE RAJAMANNAR. - .: 


’ Justice in the abstract is an ideal value of the highest rank. .Indeed it is 
truth in action. Albeit it baffles definition and refuses to be captured by a 
formula of words. With the voyagers in Browning’s Paracelsus, one may legiti- 
mately feel that the real heaven is always further beyond. Justice in practice 
tis a matter beset with uncertainty. It fluctuates with the mores of time and 
country. Yet judicial decision is never at large, and becomes generally a choice 
-between limited alternatives within the framework of traditional approach to 
legal problems. The impact of independence on the administration of justice 
*has been to produce new perspectives and induce a new outlook. The adoption 
of the ideals of a welfare State and a socialistic pattern of society bas brought 

> e In its wake a-spate of social legislation giving rise to new types of litigation 
wherein Courts are called upon to deal increasingly with disputes not so much 
between private citizens as between the citizens and the State, and in many eases 
between the States and the Centre, and wherein it is not so much precedents that 

, count as the approach and outlook for finding a just solution to problems. The 
enlarged scope afforded to writs has served to free imprisoned justice from the 
tramimels of mere technicalities and the cob-webs of law. The post independ- 
ence period has thus become one of opportunity for the emergence of a new 
jurisprudence, and for the manifestation of respensibility in the implementation 
of the new objectives. It was indeed extremely fortunate for the State of ° 
Madras to have had at the head of its judiciary during this period a personality 
like Chief Justiee Rajamannar. i . . - - 


A student of philosophy and literature with a brilliant academic background. 
and taste in fine arts like music, dance, drama and painting, imbued with a sense 
of humour and deep insight into human nature and psychology, endowed with 
robust commonsense and. the temperament of an optimist, trained in the tasks 
and traditions of the Bar under his distinguished father, and with experience 
gained through the handling of a variegated volume of work in the Courts; 
Mr. Rajamannar had all the qualities and equipment needed for making a great 
and good Judge. He became Advocate-General ‘in 1944, puisse Judge in 1945 
and Chief Justice in January, 1948. That he was the first Indian to- become 
the permanent Chief Justice of the Madras High Court gave it an added flavour . 
and waseeminently in the fitness of things. 


Judged by any test, be it the quality of his judgments or their satisfying 
character or the nature of the problems tackled or the grasp of facts and princi- 
ples revealed, Chief Justice Rajamannar is bound to be reckoned as a memorable 

* Judge. He had fully realised the need for progressive interpretation of statutes 
and particularly of the Constitution in tune with the changing spirit and eondi- 
tions of the times. It was no accident that in inaugurating the Seminar on 
Freedom under Law he recalled his own observations made earlier in connection 
with Article 19: ‘‘Even ideas of what is just differs from age to age. What 
may seem to be just to one man in one age may appear to another in another 
age as the very quintessence of injustice. In deciding on the reasonableness of * 
the restrictions, it is not possible to think only in the abstract. Several circum- 
stances must be taken into consideration, in particular the purpose of the Act, 
the condition prevailing in the country at the time, the duration of the restric- 
tion, its extent and nature. What may undoubtedly be a reasonable restriction 
in `a state of war or revolution may be utterly unreasonable in normal times. 
What may be a reasonable restriction if it is for a shert duration may be 
‘unreasonable for a longer period. The test of reasonableness only. males the 
task of the Courts in India more onerous”. (Vide, (1958) 2 M.L.J. (Jour.) e-- 


J—5 


:36 THE MADRAS LAW JOURNAL: [1962 A 


1,7). This awarness and approach consistently runs through all his judgments, 
from Champakam Dorairajan’s case, (1950) 2 M.L.J. 404 onwards. 


--His judgments outside constitutional matters and statutes are equally» 4 
luminous. To give a few random instances, in Prabakara Thampan’s case, 
(1956) 1 M.L.J. 285, there is à lucid exposition of the nature anã incidents ofa 
stanom and the status of a stanee; in Thangavelu Asari v. Lakshmi Ammal, 
(1957) 2 M.L.J. 11, the scope of the forfeiture entailed on remarriage by # 
widow under section 2 of Act XV of 1856 is vividly explained; and in Vasanta 
Pai; In re, (1960) 1:M.L.J. 21, the rights of an advocate in the discharge of. 


his duties are pointedly brought out. 


Another great contribution made by the Chief J ustice was the maintenance 
of a pleasant atmosphere in his Court inviting and encouraging enlightened and e 
luminous discussions and chasing away acrimonious arguments perpetuating 
mere differences. There was fair deal for all. The Chief Justice’s masterly 
dealing with the facts combined with his mental alertness and erudition ld to 
satisfying solutions. = ` P O 


Literature and fine arts have always engaged the attention of the ‘Chief 

Justice even among his other duties He has contributed a number of articles 

and written a number of playg in Telugu. The conferment of a Doctorate in 

* letters by the Andhra University was a fitting tribute to his versatile talents. 

His tastes have transcended territory. He is the Chairman of the Sangeet 

*  Natak Academy. He also acted as Governor of Madras from October, 1957, for 
about four months. . 


: . Though officially sixty years of age, Mr. Rajamannar is full of energy, and 
youthful in spirit. Though there is no likelihood of his suffering from ennut 
at any time because of his hobbies and interests outside law, his life has been so 
rich and his experience so varied that it will be a pity if his services are not 
availed of. by. Government in the cause of the country whether in legal and allied 
fields or in other fields. A truly cultured person and fine gentleman, it may; 
be confidently said of him that no other Chief Justice has on his retirement from 
service carried with him such a volume of good will and respect as he has done. 


FAREWELL FUNCTION AT THE HIGH COURT. - . 


- - The Fourth Court-Hall and the adjoining corridors of the Madras High 
Court were filled to eapaeity by members of the Bar, both of Madras and 
Andhra Pradesh, Law Officers, and past Judges of the High Court when the 
Advoeate-General, Sri V. K. Thiruvenkatachari, Sri T. M. Krishnaswami Iyer, 
' President of the Madras Advocates Association and Sri S. Chellaswamy, Presi- 
dent of the Bar Association, Madras, bade farewell to the retiring Chief Justice 
on.behalf-of the Bar. The occasion was unique and the function was impressive 
with all the Judges of the High Court sitting with the retiring Chief Justice at 
the function. It was a rare and moving sight to see the Hon'ble Mr. Venkata- 
ramana Rao, retired Judge of the Madras High Court and later Chief Justice 
of the Mysore HighQourt. sitting on the dais listening to the tributes paid to 
his sóff who in turn openly acknowledged with reverence his deep debt of 
== oratitute to his parents who moulded-his life and career. ees 
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THE ADVOCATE-GENERAL’S ADDRESS. - 
¿Mx Lom» Cuter Justin: V. xui. Ce 


We are met here to-day to say farewell to your Lordship at the end of nearly . 


sixteen years aa Judge, and more than thirteen years as Chief Justice of.this 
Court. ADS VUES 


On previous oceasions, tributes have been paid to your academic attain-. 
ments and your career at the Bar, during the last year of which you were the- 
Advocate-General. Your appointment'as Chief Justice was welcomed ‘by. the. 
Bar and in the Legal Journals. It would be more appropriate for me om this. 
occasion to speak of you as Chief Justice. l 


. In their replies to Farewell Addresses, two predecessors of yours expressed 
their views about Courts and Justice in Madras. Sir Lionel Leach referred to: 
the changed order and expressed hopes for our future; under your regime these 
hope have been fulfilled. Sir William Gentle said it would be a solatium to 

, him if it was felt that he had made a positive contribution to the administra-. 
tion of Justice,—a thought that you will appreciate. But, more to my.purposé’ 
he referred to the universal approval of your appointment and expressed his. 


sincere wishes for a long, happy and successful tenure for you. This was a 
felicitous choice of three words. . on 


_As to length, time is relentless, but we ean assure you that your tenure 
has not appeared at all long to us. Happy it has been to the Bar, as.muck > 
as it was to you. A 


"You brought to your work a deep knowledge of law which you wore lightly. 
Yourself a writer in more than one language, a student of philosophy and the 
Fine Arts, your approach to any problem or any question was on a -broader- 
canvass and with a deeper perception. The advent of the Constitution changed: 
the attitude of law to many aspects of the life of citizens and the controversies 
in the Courts have raised new vistas. Questions have arisen of reconciling the 
rights and duties of the State vis-a-vis the citizens and the rights.of the-citizens- 
in the conflict of interests. The period was one of opportunity as well ag 
responsibility. In this context you have given us of your best. In my- opinion; 
your special contribution was what I may call the climate of your Courts. The œ 
most controversial or complicated cases were discussed in a pleasant atmo- 
sphere. If counsel were unable to put an argument across, you would supply the - 
apt phrase. Arguments took the form of enlightened discussion rather than: 
perpetuation of disagreement. One minor disadvantage for counsel. was that he 
could. not get away with a harangue without coming to the point. By a. rare, 
combination of gifts, you imbued the halls of solemnity with the .unbought, 
grace of life.. The reports contain judgments of yours on the most -varied topics, 
bearing witness to your masterly dealing with facts and erudition. in law, and, 
more than these, your way of throwing new light on-problems bordering on 
intuition. You could not cease to be an artist in your judgments. ane 


As an administrator, the problems you have had to deal with have “been 
many indeed. I would mention only your untiring efforts to keep the Courts 
abreast of their work in the course of which you have persistently’ overworked, 
yourself. i i i E ates 


^ 


‘And so, in laying down this office, you may feel gratified that your tenure 
has been successful. We could say much more but the sum of all thab one fan 
say is only to reassure you of what we have always given ppeof of, and. you, know 
only too well, that is the warmth of the regard of the Bar and the deptheof our 


f 
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respect for you. The Bar will always remember your tenure as Chief Justice 
with pleasant recollections and respectful appreciation, Saying good-bye to 
you, we offer you our best wishes. : i 


.." MR. T. M. KRISHNASWAMI AYYAR'S ADDRESS. 


C-Mr. T. M. Krishnaswami Ayyar, President of the Advocates’ Association, 
referred to Mr. Rajamannar's distinguished academic career and said that legal, 
learning, firm grip of first principles, great erudition and untiring habits of eriti- 
eal study and industry brought him an early and easy recognition of both the, 
Bar and the Bench. He had always considered the Bar to be a living institution 
for study and distinction and had also encouraged the qualities of forthright 
service and, respectful independence of.all members.of the Bar.. It was a-great 
advantage to him that he had his father (Mr. Venkataramana Rao Naidu).-with 
him-as an exemplar of professional uprightness and right conduct: He-hoped 
that-he would continue to inspire the future members of the Bar to the ways of 
professional rectitude so that it might ever keep its high reputation. ‘‘Your: 
eapacity as a Judge of-the first rank, your patient hearing of the cases and your 
unfailing courtesy and kindliness, your uncanny instinct to sense the truth and ° 
declare the justieé in the cases before you, have become proverbial.. May your 
great example be a guidance and inspiration for all future here and all over the 
Unior;" he said. ' i QE IL MEE 


Offering his good wishes, he. said, the work of the-retiring Chief Justice 
«e would easily rank as the brightest jewel.in the reputed diadem of the Madras 
High Court. uoc 07 
2d -MR S. GHELLASWAMI’S ADDRESS.  . . f 
. , Mr. S. Chellaswamy, President of the Madras Bar Association, said that 
Mr. Rajamannar, as the first Indian Chief Justice, had a unique role.to play 
after Independence in that.he was entrusted with the supreme. task of maintain- 
ing the high tradition.set up by his illustrious predecessors. It must be said to 
his credit that during his. tenure of office. the stature and -importance of the 
Madras High Court had been raised in a manner which brought admiration from 
all parts of the country. Referring to the various qualities of Mr. Rajamannar 
he described him as an ‘‘illustrious- Chief Justice." : i 
is A THE CHIEF JUSTICE’S REPLY. i 
My Drar FRENDS, 2 ; f 
This day and this occasion I will never forget in my life.. In spite of the 
fact that partly by nature and partly- by- cultivation I generally maintain an 
attitude of nog-attachment I must confess I have been deeply moved and over- 
whelmed by.the unparalleled manifestation of affection and regard on the part 
of the several members of the Bar. You gentlemen have known me for over 35 
years and you Mr. T. M. Krishnaswami Ayyar stand as loco parentis to. me. 
You were a contemporary of my father. May I remind you that you were 
enrolled in the same week as my father. Now I do not know whether I can 
treat all that you have said as arguments submitted for my approval or dis- 
approval I am afraid that I do not have that judicial authority to say ‘‘The 
Advoeate-General Mr. T. M. Krishnaswami  Ayyar and Mr. Chellaswami 
argued with great-ability. But I am afraid I cannot accept their contentions."' 
I wish to thank you from the bottom of my heart for all the good words you have 
spoken of me. It isQiffieult for me to say how far I deserve them. On an occa- 
sion like this I am sure you will forgive me if I at the outset. express the great 
exe debt which I owe and which I hope never to repay to my parents for moulding 
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my life and career. Mr. T. M. Krishnaswami Aiyar has referred to this aspect. 
I have tried to imbibe from my father a high sense of duty, thoroughness in 

. work, whether judicial or otherwise, and an intellectual thirst; and from my 
mother eharity, compassion and a deep sense of humour. 


My appoiatment to this exalted office of Chief Justice was both sudden and 
unexpected. It was sudden because my predecessor, Sir Frederick Gentle, hadi 
estill several years of service. I was unable to persuade him to change his mind 
when he was constantly discussing with me his proposed retirement. It was 
e unexpected because I was in point of seniority the sixth among the Puistie 
Judges at the time. Horwill, Happell, Bell, Kunhi Raman and Clerk, JJ. were 
*all senior to me, and though Kunhiraman, J., had only a few months more to 
retire, the others had longer service. It was most gracious on the,part of the 
learned Judges who were senior to me to have accepted the choice: I must parti- 
eularly mention Horwill, J., who continued till thé last day of his tenure and who 
kept up most cordial relations with me and even now regularly corresponds 
with me and my father. Believe me when I say it was 4 great ordeal for me. 
. I happened to be the first permanent Indian Chief Justi¢e in a free India 1 
was fortunate to occupy a place which far more eminent Judges like Kumara- 
swami Sastriar, Ramesam and Venkatasubba Rao were denied. I was young 
and had been a Puisne Judge for less than three yeárs. If I was able to dis- 
charge my duties, and for an exceptionally lone period, it was due entirely to 
the unstinting help and guidance which I received from colleagues, most of whom e 
were senior to me in age and experience. It has also been my privilege during 
this long neriod-to administer the oath of the high office of a Judee of this Court 7 
to over-thirty Judges. members of the Bar and-members of the Judicial Service. 
It is a matter for pride that four of such learned Judges have been appointed, 
Judges of the Supreme Court, and two of them. are still on that Court. 


In recent years there has been constant comment on the deterioration in 
standards both among lawyers and among Judges. I would like on this occasion 
to lodge my protest against such aspersion. It is true that there is not a Bashyam' 
Ayyangar or Subramania Ayyar among Judges to-day. But may I ask how 
many Bashvam Avyyangars and Subramania Ivers adorned the Bench of the 
Madras High Court, even in the good old days? I have been at the Bar and 
on the Bench for nearly four decades. Even in the so-called good old days 
there were brilliant Judges and also mediocre Judges. Irrelevant considera- ° 
tions were responsible for appointment of Judges of very average calibre gven - 
in those old davs. Some of vou must have heard of one of the learned Judges > 
of this High Court asking a leader of our Bar what share did a son-in-law get, 
and the classical answer was ‘‘A son-in-law gets whatever he ean lay his hands 
upon." Since the establishment of the Supreme Court in 1950—hardly a 
deeade—seven members of the Madras Bar includine the four whom I have 
mentioned were annointed Judges of that Court and one of them filled the 
highest in the judicial hierarchv. that is. the office of the Chie? Justice of India. 
I realise that many of the giants like Srinivasa Ayyangar. Alladi Krishnaswami 
Ayvar and Venkatarama Sastri have passed awav and that there has been a 
sudden gap in the Bar. But there are still happily with us leaders like Sri 
T. M. Krishnaswami Ayyar. R. Gopalaswami Ayyangar, Rajah Ayyar. Gopala- 
ratnam, V. Thiagarajan and others. But there is a hiatus between leaders of 
that age group and promising young lawyers in their thirties. The reason is 
not far to seek. I have mentioned that abant. 30 new Judges were appointed 
‘during the thirteen vears of mv tenure as Chief Justice. I venture to submit 
that almost every leading member of the Bar at the time has- found a place on 
the Bench. Your learned Advocate-General like the Céfser many timeg refused 
my offer of the judicial crown, and probably rightly according to his incline» 
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tions, But there are several others among the younger lawyers who have earned 
a name both here and in the Supreme Court. I shall not mention names. I 


have the highest opinion of the talents of the Madras Bar which I now proclaim. 
I want to concede one thing, namely, that the depth of legal learning to day 


among the younger lawyers is far less than it was in the previows generations. 
How many young lawyers are there to-day with the legal learning of young 
Alladi. Here again the fault is not entirely that of the members of the Bar. 
The old topics of litigation which demanded such learning are fast disappéaring. 


With new legislation almost daily, many of the acute problems, for instance of 


Hindu Law, have become historical. The widow has ceased to be the: treasüre 


chest of the lawyers. No alienation of hers can be challenged; no adoption by, e 


her. Then ggain; there is the constantly increasing volume of ease-law. Every- 
other day, the Supreme Court of India renders a decision which according to’ 


the Constitution lays down the law of the land. It will be idle on the part of-a 


young lawyer to spend his time with historical development of a principle when: 
it is found enunciated authoritatively in one of the latest decisions of ‘the 
Supreme Court. Which learned Judge would listen patiently to an argument 
from .a junior advocate on a question covered by a recent decision of the 


Supreme Court if he were to begin from Justinian and Coke and the réports 
of the Sardar Divani Adalat? Then there is the body of special laws i in the 
application of which precedent does not materially help. ` 


. This leads me ox to the task which lies before J udge and ‘Advocate to- day, 
a task whiich will increase in its, importance in the.coming years. Having 
regard to. the socialistic pattern of society which has been adopted by the leaders 
of our country. and new legislation consequent on the implementation of that 
ideal, Courts will be dealing more and more with disputes not so much between 
private parties as between the citizens and the State and in some cases, between 
the States and the Union. "To decide a dispute between private parties is com- 
paratively easier than to decide & dispute between a citizen and the State. 


Here I shall very briefly refer to an aspect of judicial approach to which 
reference was made last night by Mr. Mohan Kumaramangalam at a Dinner in 
my honour,. and that is what I may describe as ‘‘the principle of progressive 
interpretation of statutes’’ and particularly the Constitution. I would go so 
far as to say that the Constitution itself demands such progressive interpreta- 
tion from the Court, an intérpretation which would accord with the changing 

i spirit. and prevailing conditions of the time. Clause after clause of Article 19 
contains the expressions “reasonable restrictions” and ‘‘in the interests of the 
publie", . Now it is obvious that what was reasonable fifty years ago, may not 
only be not reasonable to-day, but it may be grossly unreasonable, Likewise 
conceptions as to publie interest may undergo radical PRE In the SITES 
Mills Case! I said: 


‘The doctrine of laissez faire which held sway in-the world since-the 
time of Adam Smith has practically given place to a doctrine which empha- 
sises the duty of the State to interfere inthe affairs of individuals in the 
interests of the social well-being of the entire community." ] 

I cited the following passage from Julian Huxley" S Essay on "The Economie 
Man andthe Social Man": 

'“ Many of our old ideas must be retranslated, so to PS into a new 
language. Democratic idea of freedom, for instance, must lose its 19th 
century meaning of individual liberty in the économic sphere, and become 


A adjusted to new "<gueeptions of social duties and ce nas: 


Oo: 1. (1951) 2 M.LJ. 382, (389). dE E tad--- 
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Àt may interest you to learn that this passage was specially. noticed ina 
learned article by a Professor of Law in one of the leading J ournals in America 
with appreciation and expressing a doubt whether the Ameriean Judges will 
have the boldness to quote this passage of Julian Huxley in their judgments. 


Though I*ceased to be a practising lawyer, from J uly, 1945, I never forgoi 
I was a member of the Bar and I believe I have treated the advocates who hap- 
*pened to appear before me, whether they be senior or junior, as fellow-members 
of the Bar and friends. I do not think that I was ever deliberately rude or dis- 
. courteous to any of them. But I cannot say that I have the gift of patience 
in sueh an abundant measure as my brother Rajagopalan had evidenely as I 
"gather from the speeches felicitating him. ‘The reason for my occasional 
impatience was two-fold. One was the spirit of the advocate in me which would 
not be eradicated. Once an advocate, always an advocate If a counsel was 
advancing a view which was opposed to my view, I momentarily would forget. 
that I was a Judge and begin to argue sometimes rather forcibly with counsel 
as it I was the opposing counsel. ` The second reason for my impatience was the 
disappointment in finding an argument being advanced which I thought should 
not have been advanced. If I have unwittingly offended any member of the 
Bar, senior or junior, I crave forgiveness. . 


‘One of the recurring topics for legislators and members of the public is the 
arrears in Courts. The impression one gathers*is that there were never arrears , 
in the old days in this country and arrears never éxist in other countries in the 


world. Arrears like vice and poverty have always existed in this country and > 


will exist in larger or smaller measure. ‘‘Laws Delays” is not an expression coined, 
for India. It goes back to Shakespeare. At the same time I accept the neces- 
sity of every effort being made both by the Bench and the Bar to keep down the 
arrears. When I assumed charge as Chief Justice I was faced with an appal- 
ling state of arrears. With the magnificent help and co-operation which I 
obtained from my learned colleagues and learned members of the Bar to-day the 
Madras High Court stands practically first among the High Courts in pendency. 
Except in first appeals and tax cases we have practically finished cases of other 
description like O. S. Appeals, L. P. Appeals, Writ Appeals, Second Appeals 
aud Civil Revision Petitions of the years before 1959. Of course there are no 
arrears worth speaking on the criminal side. 

My.learned brother Rajagopalan, J., only the other day paid a tribute to the 


efficiency and integrity of the subordinate judiciary. I entirely agree witheall = 


that fell from him. I have in other places expressed my gratitude to him for 
giving me all assistance in the toning up of the subordinate judiciary and in all 
matters of administration. : 


Now I shall proceed to thanksgiving. First I thank the God who brought 
me to the exalted office and in whose name I took the oath. Then I offer my 
sincere thanks to all the learned Judges of this Court who have worked with me 
during my long period as Chief Justice and before, but for whose willing help 
I could not have accomplished what I believe I have accomplished in the disposal 
of eases and in the administrative matters and in general in keeping up the. 
prestige of this Court. I am happy in the thought that to-day when I am laying 
down my office the level of the Bench of this Court is as high as that of any 
other Court in India. I am also happy that Ramachandra Iyer, J., will be 
succeeding me in this highest office. I am sure his appointment has been receiv- 
ed with universal approbation. There are several experienced J udges who will 
ably assist him. 


I must next offer my thanks to all the members of the High Court, gazetted 
officers as well as the innumerable employees in different departments, Managers, ~=» 
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Superintendents and clerks, The arduous labours of the members of the staff 
are not generally widely known to the public, why, not even to all the Judges. 
I often used to marvel at the thoroughness and accuracy of the notes prepared, , 
by them. I could easily imagine how many hours should have been taken in the 
preparation of each note. Every clerk and every superior office, is being over- 
worked and it is a great pity that though the Pay Commission has to some 
extent increased their salaries, full justice has not been done to them., 
I pay my tribute to all the large body of clerks and other employees who are @ 
part of the Madras High Court Service. The Bench Clerks and the Shorthand- : 
writers whose efficiency is probably the highest in the land are always with us, 
Judges. I offer my most sincere thanks to all Bench Clerks and Shorthand- 
writers,.not only those who happened to be associated with me in my work, 
but also to the others who have equally helped the work of other Courts. 1n 
this connection I cannot refrain from mentioning that I was fortunate in having 
a succession of very able and conscientious Registrars, Mr. Raman Nair, who is 
now a Judge of the Kerala High Court, Mr. Ganpati, Mr. Srinivasa Ayyar, 
Mr. Jayarama Ayyar and Mr. Gajendram who still continues to be the 
. Registrar. ;* 
Members of the Bar, I wish every one of you all the best in the world in 
such measure as it pleased God to give you. I shall now conclude. If in your- 
opinion I have to the best of my capacity succeeded in maintaining the high 
traditions of this Court, if I have fulfilled the solemn oath of office which I sub- 
scribed that I will perform the duties of my office without fear or favour, affec- 
tion or ill will, if I have gained the affeetion and esteem of you, the Members of 
the Bar, then verily I have not lived in vain. May God be with you. 


t 


"MR. JUSTICE RAMAGHANDRA IYER SWORN IN AS ACTING CHIEF 
JUSTICE. 


The Hon’ble Mr. Justice Ramachandra Iyer, the Senior Puisne Judge of the. 
Madras High Court was sworn in by the Retiring Chief Justice as the Acting 
Chief Justice of the Madras High Court in pursuance of the warrant of appoint- 
ment by the President. The Hon. Mr. Justice Ramachandra Iyer, is not new to 
Madras and is known as an able senior practitioner on the Appellate Side before 
his appointment as a Judge of the High Court about four years ago. He repre- 
sents the elder counsel of the older generation and has had a training in legal 
learning that was at once deep and exaeting. It is to be hoped that he will be 
made the permanent Chief Justice in due course. We are sure under his 
Stewardship the Madras High Court will maintain its glorious traditions and 
reputation for its efficiency in the administrative and judicial spheres. 
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: .. .. NOTES OF RECENT CASES. ~- EL 
Ramachandra Iyer, 3. Veerappa Naidu v. Gopalan. 
‘27th October, 1960. G.R.P. No. 905 of 1960. 
e - Madras Buildings -(Lease.and Rent Control) Act (XXV of 1949), sections. 2^ (1) and 


7 (3) (c) — Building "—Meaning of. 
. The definition of the word * building in section 2 (1) of the Madras Buildings 
.(Lease and Rent Control) Act, 1949, should be read subject to the qualifications 
expressed therein, viz., ‘unless there is anything in the subject or context’. For 
e purpose of section 7 (3) (c) of the Act a part of a building in occupation of a land- 
-lord will not be a building as defined by the Act, though the part in the occupation 
of the. tenant will be one. . A part of a building will be deemed to be a * building’ 
for the puposes of the Act only if it is let or intended to be let. As a portion in the 
óccupation of the landlord cannot be said either te be-let or intended to be.let such 
portion will not constitute a building under the Act and could only be termed as * 
part of a building. > ^ ^ > : wr 
Hence where a portion of a building has been let out to a tenant and the other 
.portion remains with the landlord the case would come within section 7 (3) (c) of 
the Act. There may also be cases where a landlord in occupation of a part of a 
building may bona fide require the rest of it even though he may be in occupation 
of a different building as a tenant. It isnot necessary in such cases that the addi- 
tional accommodation sought for should be in respect of the same business carried 
on. by the landlord in the other part of the building. i otek 
. . G. Ramanujam and V. Ramaswami, for Petitioner. ; 


- M. Krishnaswami Ayyar and A. Balasubrahmanyam, for Respondent. 

R.M. : M So SS t ados ous Petition dismissed. 
$ Dorairaj v. Regional Inspector of M.C. & L.B. 

Ramachandra Iyer, F. ; 


W.P. No. 569 of 1959. 
grd November, 1960. — A 3 


Mafiras Village Panchayats Act (X of 1950), sections 49, 50 and 51—Powers of 
Inspector and Panchayat—Inspector—If can direct a Panchayat to-open a market. > "e ` - 

Section 51 of the Madras Village Panchayats Act (X of 1950) makes it clear 
that it is entirely optional for the Panchayat Board of any village to open and main- 
tain a public market. The matters referred to under section 50 which thé Inspector 
is empowered under sections 42and 50 to ‘direct the Panchayats: to do, does not 
include the opening of a market. Hence an Inspector will have no authority under 
section 42 of the Act to direct a Panchayat to construct a market which it had 
décided not to construct. 2 ` à cgo SS o ms I e pret 

M/s Row and Reddy, for Petitioner. I RR UPS qe tea do gn 

The Additional Government Pleader (M. M. Ismail), M. K. Nambiyar and 
K. K. Venugopal, for Respondent. : E: DLE C BM ee 
“R.M. : - 


.M. ———— - "s | v- Rule absolute. 
Ramachandra Iyer, J. - Weavers Mills Ltd. v. Malkisammal. 
. 3rd November, 1960. : s . GR.P. No. 1510 of 1960. 
Madras Court-fees and Suits Valuation Act (XIV of 1955), section’ 40—Scope 
of—Decree in a claim suit under Order 21, rule 63, Civil Procedure Code—Sutt to set aside— 
Valuation for purposes of Court-fees. "i COS 
A claim suit under Order 21, rule 63 of the Civil Pretédure Code is a conti- 
nuation of the execution proceedings and in such a suit the valuation of the Property- 
M.—NRO Tm 


2 


will be the value of the decree in execution of which the property was sold. A suit 

to set aside a decree in a claim suit on the basis of fraud or collusion will have to 

be valued on the amount of the decree in execution of which the property was sold 

and which was sought to be set aside in the earlier claim suit. à . 
` R. Gopalaswamy Ayyangar, for Petitioner. 


R. Ramasubbu Ayyar and the Government Pleader (A. Alagiriswami), for 


Respondent, . 
- R.M. ———— Orders accordingly. 
Ramachandra Iyer, J. : Bakthavatsala Reddiar v? 
grd November, 1960. Nekkundram Panchayat. 


W.P. No. 520 of 1958. 
: Madras Village Panchayats Act (X of 1950)—Panchayats—Right to levy license fee 
on brick-kilns within their’ limits. : 

The essential object of levying a license fee by a local authority is to provide 
supervision and control over the trade sought to be licensed by it. A Panchayat 
Board under the Madras Village Panchayats Act does not render any service for 
.brick-kilns and no conditions are attached to the license which require supervisione 
or control over them. Hence a Panchayat Board will have no jurisdiction to im- 
pose a license fee on brick-kilns merely because they want to augment their revenues 


` for purposes of maintaining roads and providing a sanitary arrangements which 


are not peculiar to brick-kilns, alone. 


--K. C. Jacob, S. K. L. Ratan and J. Satyanarayana, for Petitioner. = 
G. Ramanujam, for Respondent. l 





' RM. Rule absolute. 
Venkatadri, F. f iKolandaivelu v. Koolayana. 
4th November, 1960. C. R.P. No. 1305 of 1959. 


Madras Buildings (Lease and Rent Control) Act (XXV of 1949) and Act (XVIII of 
1960), sections 7 and 355—Landlord — Meaning of —Own occupation—Scope of —Requisition 


of a member of joint Hindu family—If owner can apply for eviction—Effect of section 35 of 
new Act on pending proceedings. : 


By virtue of section 35 of the Madras Buildings (Lease and Rent Control) Act, 
1960, all pending proceedings taken under the earlier Act have got to be decided 
under the relevant provisions of the new Act. 


The expression ‘ for his own occupation ° in section 7 (3) of the Act énow sec- 
tion’ 10 of the new Act) cannot be restricted only to the occupation of the land- 
lofd himself but should be interpreted to include the individual's family and 
dependents. It is proper and desirable for the Court to take into consideration the 
context of social order, customs, habits and ideas of living of the community to 
which the individual belongs and then come to a conclusion about the bona fide 
requirement of the landlord. 


A landlord is entitled to apply under the Act for eviction of the tenant on the 

. ground that he requires the building for establishing a separate residence for his 

son. The fact that the son has got a right in other joint family property or that 

he is living in the joint family house cannot be a bar to the maintainability of the 

application. Mere constructive or notional possession of other properties cannot 
"constitute occupation of a building of his own under the Act. 


(The provisions under the new Act, section IO, making express provision for 
the right of the sons pointed out. A father can file an application on the ground 
of his son's requirement). : 


M. Natesan, for Petitioner. 
N. R. Raghavachari, for Respondent. 


RAM. Petition dismissed, 


X 


[Supreme Courr.] ' : 
- S. J. Imam, F. L. Kapur, K. C. Das Gupta, Pratap Singh a, 


Ragubar Dayal and N. Rajagopala Ayyangar, FF. State of Madhya Pradesh. 
18th November, 1960. Gr.A. No. 106 of 1956. 


Criminal Precedure Code (V of 1898), section, 49 1— Constitutional validity— Penal 
Code: (XLV of 1860), section 307—Indian Arms Act, section 19 (f). 


*  " Different considerations arise-in the case of a convicted person who presents 


his petition of appeal in person or through a pleader in which case he or his pleader 
must be heard before the appeal is summarily dismissed.” It was held that the 
basis for making the classification “ has a reasonable connection with the object of 
the legislation providing for the appeal.” . 


Section 421 of the Criminal Procedure Code was held to be iðra vires -the 
Constitution. 


A, D. Mathur, for Appellant. 
8. K. B. Naidu, for Respondent. 


. GR. ———— Appeal dismissed. 
[SuPREME Counr.] 

B. P. Sinha, C.J., S. F. Imam, Damodar Valley Corporation v. 

A. K. Sarkar, K. Subba Rao and F. C. Shah, jJ. The State of Bihar. 

21st November, 1960. $ G.A. No. 285 of 1959. 


Sales Tax—Sale with the condition of re-purchase and not one of hire—Test—Liability 
to sales tax. 

The Court held that the controversy between the parties must be resolved with 
reference to the terms of the contract between them. After examining them the 
Court held that the transaction in the present case was one of sale with the condi- 
tion of re-purchase and not one of hire. The Court further held that the transaction 
relating to the equipments were “ sales " and liable to sales tax. 


M. C. ‘Setalvad, Attorney-General of India, for Appellant. 
A. V. V. Shastri, for Respondent. 
G.R. 


Appeal dismissed. 

[SuenEME Counr.] 
P. B. Gajendragadkar, A. K. Sarkar, K. Subba Rao, Hingir Rampur Coal Co. v. 
K. N. Wanchoo and F. R. Mudholkar, 5 7. i State of Orissa. 
‘rst November, 1960. Writ Petition No. 87 of 1359. 


Orissa Mining Areas Development Fund Act, 1952 and the Rules made thereunder— 


Entries 23, and 66 of List II of the Seventh Schedule of the Constitution— Whether cess, a tax 
or duty or only a fee. 


The Orissa Mining Areas Development Fund Act had been passed with a view 
to developing the mining areas in a State which was under-deweloped, though 
^ mineral wealth of great potential value” existed therein. 'The achievement 
of this object necessitated that provision should be made for improving the 
communications by constructing good roads and by providing means of transport, 
supply of water and electricity. The cess levied by the impugned Act was neither 
a tax nor a duty of excise, but a fee. 


The fee levied by the impugned Act was relatable to Entries 23 and 66 in List 
II of the Seventh Schedule of the Constitution. The State Legislature, therefore, 
Was competent to pass the impugned legislation. The Orissa Mining Areas 
Development Fund Act was not ultra vires the Constitution. 

M. P. Amin, for Petitioner. 

A. V. V. Shastri, for Respondents. 

G.R; 


Petition dismissed. E 
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[SUPREME Counr.] 


P. B. Gajendragadkar, A. K. Sarkar and Delhi Cloth and General Mills Ltd. v“ 
K. N. Wanchoo, Ff. Rameshwar Dayal, 
22nd November, 1960. C.A. No. 353 of 1959: 


Industrial Disputes Act (XIV of 1947), section 33-A—Re-instatament—If can be 
ordered as interim relief. 

The management would have to pay full wages to the employee if they did not 
permit him to work in the interim period. Where the tribunal, while considering 
a complaint under section 33-A of the Industrial Disputes Act had to decide 
whether or not an employee should be reinstated “it is not open to the tribunal to 
order reinstatement as an interim relief". "That relief would be the main relief tq 
which the employee would be entitled “only if the employer failed in the proceedings 
initiated by* the employee." : 

(1960) S.C.J. 317 and (1960) S.C.J. 999 considered. 

M. C. Setalvad, Attorney-General of India, for Appellant. 


G. S. Pathak, for Respondent. , -° 
G.R. ———— Appeal allowed. 
[SUPREME Counr.] ° 
S. F. Imam, S. K. Das, F. L. Kapur, Abdul Hakim Querishi v. 
A. K. Sarkar and K. Subba Rao, jJ. State of Bihar. 
23rd November, 1960. e Writ Petitions Nos. 15 of 1959, 21 of 1959 & 
14 of 1960. 


Bihar Preservation of Animals (Amendment) Act, 1958—The Madhya Pradesh 
Agricultural Cattle Preservation Act, 1959— Uttar Pradesh Preservation of Cow Slaughter 
(Amendment) Act, 1958—Constitutional validity. 

* We are clearly of the view that the almost unanimous opinion of experts is 
that after the age of 15, bulls, bullocks and buffaloes are no longer useful for breeding, 
draught and other purposes and whatever little use they may have then is greatly 
off-set by the economic disadvantages of feeding and maintaining unserviceable 
cattle." Regarding the provisions contained in the U. P. Act, providing that the 
animal would not be slaughtered within 20 days from the date of the issue of the 
certificate was also held ultra vires. 

Regarding the Madhya Pradesh Act’s provision that it would be for the accused 
to prove that the animal was not slaughtered, purchased or sold in contravention 
of the provision of the Act, it was held to be valid because the evidence involved 
in the case would be * within the special knowledge of the person himsel” 

oH. J. Umrigar and Frank Anthony, for Petitioners. 

L. K. Fha, for the State of Bihar. ; 

H. N. Sanyal, Additional Solicitor General of India, for the State of Uttar 
Pradesh. f 

M. Adikari, Advocate-General, M.P., for the State of M. P. 

G.R : ———— ` Petitions allowed. 


[SUPREME Counr.] 


P. B. Gajendragadkar, and Jeshtamani Gulabrai Dholakia v. 
K. N. Wanchoo, FF. Scindia Steam Navigation Co., Ltd. 
goth November, 1960. — G.A. No. 395 of 1959. 


Industrial Disputes Act (XIV of 1947)—Air Corporation Act, 1953, section 20. 

The Court upheld the decision of the Industrial Tribunal because the appellants 
having been informed by the Respondents’ company had not exercised the option 
given to them by the Proviso of section 20 (1) of Air Corporation Act to opt for the 
corporation from August x, 1953, as their employees. 

N. C. Chatterjee, for Appellants. 

I. N- Shroff, for Respondent. 

G.R. ——— .. Appeal dismissed. 


[Supreme Counr.] 


B. P. Sinha, C.F., F. L. Kapur, P. B. Gajendragadkar, Lt. Col Khajoor Singh v. 
: E. Subba Rao, K. .N. Wanchoo, The Union of India. 
K. C. Das Gupta and J. C. Shah, FF. G.A. No. 37 of 1955. 


5t@ December, 1960. 


Constitution of India (1950), Article 32(2-A) (applicable to Jammu and Kashmir 
State only)—Article 226 (a) of the Constitution—Scope—Writs against Union of India. 


By Majority : Under Article 226 (a) of the Constitution the power is to be 
exercised “< throughout the territories 3n relation to which the High Court exercises 
jurisdiction", that is to say, the writ issued by the Court could not run beyond the 
territories subject to its jurisdiction, and (b) the person or authority to whom the 
High Court was empowered to issue such writs must be “ within those territories ” 
which clearly implied that they must be amenable to its jurisdiction either by 
residence or location within those territories. This view was the corect one. 


JF. S. Sawhny, for Appellant. 
C. K. Daphtary, Solicitor General of India, for Respondents. 


$ G.R. . — : Appeal dismissed. 
[SUPREME Counr.] 

B. P. Sinha, C.F., S. K. Das, A. K. Sarkar, Rameshwar Dayal v. 

N. Rajagopala Ayyangar and F. R. Mudholkar, FF. * State of Punjab. 

5th December, 1960. G.A. No. 438 of 1960. 


Constitution of India (1950), Article 233 (2)—High Court's (Punjab) Order, 1947— 
Meaning of an Advocate or pleader— Whether they include an Advocate enrolled in the erst- 
while Lahore High Court—Article 133 of the Constitution. 


Advocates of the High Court were entitled as a matter of right to ON 
in the post-partition eu High Court by virtue of the High Courts (Punjab) 
Order, 1947. ` 


The Court said the appointees s$ had the necessary standing to be eligible under 
Clause (2) of Article 233 ? 


A. S. Chari, for Appellant. 

S. M. Sikri, Advocate-General, Punjab and A. V. V. Shastri, for Respondent. 

G.R. Appeal dismissed. 
» 


[SUPREME Court. ] 


S. K. Das, M. Hidayatullah, K. C. Das Gupta, Gazula Dasaratha Rama Rao v. 
J. C. Shah and N. Rajagopala Ayyangar, FF. State of Andhra Pradesh, 
6th December, 1960. Writ Petition Yo. 133 of 1959. 


Madras Hereditary Village Offices Act (III of 1895), section 6 (1) restricting the choice 
of village officers to persons ** from amongst the Samilies of the last holders is unconstitutional 
as it contravenes Article 14 of the Constitution” 

Section 6 of the Madras Hereditary Village Offices Act was struck down on the 


. ground that the impugned provisions placed a restriction on the ground of "descent" * 


and therefore held as ultra vires. 


Further held that the impugned provisions of the Act gaps: a principle 
of discrimination and was in contravention of Article 16 (2) of the Constitution. 


A. V. V. Shastri, for the Petitioner. 
D. Narasa Raju, Advocate-General, A. P., for Respondents, 


e 


G.R. ——— Petition Pllowed. 
M—-NKC i - 


[Supreme Court.] Pos d d : 
B.-P. Sinha, C.F., S. F. Imam, A. K. Sarkar, ` Munnathat Thatuni Moopil 


K. Subba Rao & F. C. Shah, FF. Nair v. Staté of Kerala, 
gih December, 1960. Writ Petitions Nos. 13-24. 


42 & 46-54 of 1958. 
Travancore-Cochin Land Tax Act, 1955—Ultra vires the Constitution being discri- 
minatory and confiscatory in charactor—Sections 4 and 5 of the Act—Validity. . 


The Travancore-Cochin Land Tax Act, 1955, enabling the Government to 
levy a uniform tax on lands and section 5 thereof laying down that the rate 
of tax shall be Rs. 2 per acre are unconstitutional, as inequality is writ large in the 
‘Act and is inherent in the very provisions of the taxing section. Itis one of those 
cases where a lack of classification in the provisions creates inequality. "Thé Act 
did not provide for (1) the issue of the notice to the assessee, (2) for the submission 
of a return and (3) for any appeals and there was no attempt to make any classifica- 


tion of the various classes of lands. 
. 


M. R. K. Pillai, for Petitioner. CN 


K. V. Suryanarayana Aiyar, Advocate-General, Kerala, for Respondents. . 

G.R. ——— Petitions allowed. 
[SUPREME Counr.] 

B. P. Sinha, C.J., J. L. Kapur,» Kishan Chand Arora v. 

l P. B. Gajendragadkar, Commissioner of Police, Calcutta. 

K. Subba Rao and K. N. Wanchoo, FF. Writ Petition No. 22 of 1960. 


gth December, 1960. 


Calcutta Police Act (1866), section 39—JIs not ultra vires—Constitution of India 
(1950), Article 19. : 

The Calcutta Police Act (1866) being a pre-Constitution Act, it must be fairly 
and reasonably interpreted, and the' section should not be struck down, though 
ithad not been worded in a manner which would show that the considerations 
arising from the provisions of Article 19 of the Constitution of India 1950 were 
kept in mind. The Act provides for guidance of the discretion of the Commissioner 
of Police and in this view did not violate the fundamental right of the petitioner to 
carry on business. i 


B. P. Maheshwari, for Petitioner. 
. 5 M. Bose, Advocate-General, West Bengal, for Respondent. ° 


* GR. ; Petition dismissed. 
." [Supreme Counr.] l Voltas Ltd v. 
P. B. Gajendragadkar, K. N. Wanchoo l Its Workmen and another. 


and K. C. Das Gupta, FF. ‘ G.A. Nos. 153-154 of 1960. 
. gth December, 1960. i . 


Industrial Disputes Act (XIV of 1947)—Profits of the Company—Surplus available 
“or cakulating bonus— Contributions to political funds—If to be deducted as trading expense. 


- ' The contributions by a company to the political funds of a party could not be 
deducted as a trading expense when working the available surplus for calculating 
the bonus payable to workmen. ; l Soo 

R: N. & Co, for Appellant. 
J. Sharma, for Respondents. l ; : 
G.R. i - i ``- Appeal dismissed. 


` 
- 


Véeraswami, 7 vy E Pg Abdul Majid v. thi Amaai 
; ; jid v. Papathi Ammal 
20th October, 1960. DE i S.A. Nó. 880 of 1958. 
«` Transfer of Property Act (IV of 1882), section 53—Fraudulent transfer—What is. | E 
Madras Indebied Agriculturists (Re-payment of. Debts) Act (I of 1 ection ]— 
Presumption unde. —— dd : us , l E 1 E l 
, The test to see whether a transfer is a fraudulent one within the meaning of 
Section 53 of the Transfer of Property Act, isto find out whether the debtor has re- 
tained any benefit for himself under the impugned transfer. Hence; even in .cases 
where-a property is sold to discharge an earlier mortgage, if out of the sale . price 
the debtor receives some consideration to himself, however sníall it may be, the 
fransfer will be hit by section 53 . "The fact that the major part of the sale price 
went in discharge of an earlier mortgage on the very property covered by the sale- 
deed, does not in any way affect the position: | n : 
The statutory presumption against the validity of a sale enacted in section 7 
of the Madras Indebted Agriculturists (Re-payment of. Debts) Act, "1955, will be 
attratted in cares where a sale is effected under. which ‘the vendor. derives some 
benefit for himself, even though the major portion of consideration forthe sale-goes 
‘in discharge of an earlier mortgage on the very property sold. s:2 ^ .^ 407 
R. Gopalaswami Ayyangar, for Appellant. Fo en 


mepY T s 


AN. R. Sesha Ayyar, for Respondent. T sd E ars 
R.M. ee C ad i — °’ Appeal allowed. .. No leave. 
Rajamannar, C.F. and Veeraswami, F. Working Journalists of the ‘Hindu’ v. 


28th October, 1960. : -Management of the * Hindu’. 
W.A. No. 144 of 1959. 


Industrial Disputes Act (XIV of 1947), sections 2(k), 10 (1) (c) and 15—Scheme and 
scope of —Industrial dispute referred for adjudication—If could cease to- be an industrial dis- 
pute subsequently— Jurisdiction of Labour Court. : ‘ ; 

An industrial dispute within the contemplation of the Industrial. Disputes 
Act, 1947, is a collective dispute that existed or was apprehended prior to the date 
of its reference to the Labour Court for adjudication. Whether such a dispute re- 
ferred to for adjudication continued, even after its reference, to retain its character 
as such has no bearing upon and does not affect the jurisdiction of the Labour Court 
to proceed and make an award on the industrial dispute referred to it. The jurisdic- 
tion of the Labour Court springs from the reference made to it and is confined to 
the dispute as referred to it, which means the dispute which existed or was appie- 
hended prior to the date of its reference. ER Y 


(Scheme and provisions of the Act analysed—Object of the legislation indicated.) 
S. Mohan Kumaramangalam and K. V. Sankaran, for Appellant. 

R. Ramamurthi Ayyar, for Respondent. ^ = 

RM Cc o ——— pa Appeal allowed. 


` Fagadisan and í ' : . : Narayana Ayyangar v. 
` Kailsam, jJ. E ` Commissioner of H.R. and C.E., Madras. 
ist November, 1960. - : Appeal No. 199 of 1957. 


Madras Hindu Religious and Charitable Endowments Act (XIX of-1951), section.6(13) 
— Religious charity ’"—Feeding of Brahmins during festival season—When a religious charity, - 

To constitute a ‘religious charity’ within section 6 (13).of the. Madras Hindu 
Religious and Charitable Endowments Act, 1951, there should be a public charity 
which should be associated with a Hindu festival or observance of a religious 
character. The charity, however, need not be connected with a math or temple. 
In order to hold that a feeding of brahmins on festive occasion js associated with the 
festival itself, there should be a unity of purpose or a common object or common 
endeavour between the festival itself and the charity. Thg mere fact that:a feeding 
charity is held on an important festival occasion is not by itself enough to. tablish | 
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any link between the occasion and the charity itself. Where in a place of sacred 
shrine feeding of people on an important festival of the temple is done, independently 
of the temple festival, the feeding charity cannot be held to be a teens charity 
within the meaning of section 6 (13) of the Act. 


S. Rangaswami Ayyangar and T. Krishnaswami Ayyangar, for Appellant. 
The Government Pleader (A. rischio. and R. G. Rajam, for Respondent. 


R.M. - ———— Appeal allowed? 
Rajagopalan and Srinivasan, JJ. M. K. M. & G. Sanjeevi Chettiar v. 
st November, 1960. . State of Madras.* 


T. R. C. No. 72 of 1957. 


. AMadras- General Sales Tax Act (IX of 1939)— Departmental Officers inspecting premises 
and finding anamath account books—O fficers however disabled from seizing the books—Reliance 
on the. note prepared by the officer—Scope and extent of. 


Obiter.—Where a departmental officer under the Madras General Sales Tax 
Act inspects a place of business and inspects some account books in the cour of 
a few minutes, but the books were however removed before he could seize them, 
great reliance cannot be placed on his notes that several lakhs of rupees. worth of* 
turnover has escaped assessment. Even if his statement that three to four lakhs 
of rupees turnover might have escaped assessment the taxing authority will not be 
justified in taking the figure at the higher lakh. The benefit of the ambiguity in 
the statement of the officer shoult] necessarily go to the assessee. 


° U. Somasundaram, P. Kothandaraman and R. Rajagopalan, for Petitioner. 
The Government Pleader (A. Alagiriswami), for Respondent. 


R.M. ——— f ; Orders accordingly. 
Rajagopalan and Srinivasan, FF. ` PESO v. State of Madras. 
ath November, 1960. : T. C. No. 96 of 1958. 


Madras General Sales Tax Act (IX of 1939), section 22—Exemption under —Pre- 
requisites. 


. What section 22 of the Madras General Sales Tax Act, 1939, requires is not only 
that a sale or purchase should be for consumption within the State of Madras, 
but that the delivery in Madras should be the direct result of the sale or purchase. 
Where an assessee purchases the goods in Madras, there could be no. element of 
transport at all to bring it as a case of delivery, direct or otherwise, within the 
meaning of section 22. . o 


K A. : Shanmugavel, for Petitioner. . 
The Government Pleader (A. Alagiriswami), for Respondent. 


R.M. ———— - Petition dismissed. 
Rajagopalan and Srinivasan, FF. - State of Madras v. Asher Textiles Ltd. 
. 8th Novefiber, 1960. T. R. C. No. 151 of 1958. 


Madras General Sales Tax Act (IX of 1939), section 12(2)—Revisional powers under— 
Escaped turnover—What amounts to—Amendment of law—Effect of. 


Where the law relating to levy of sales tax is amended with retrospective effect, 
*it was the amended law that should be deemed to have been administered even 
on the date of the original order. An order made on the basis of the law as it then 
stood, though valid then, would become wrong by virtue of the subsequent amend- 
ment of the law with rétrospective effect. 

(1959) S.C.]. 1054, referred. 

The Government Pleader (4. Alagiriswami), for Petitioner. 

T. R. Ramachandran pnd S. Jagannadhan, for Respondent. 


RM. . ———— Petition allowed. 


T 9 
Veeraswami, J. us Palayamkottai Municipality v. Kantayya. 


` 8th November, 1960. S.A. No. 73 of 1959 


Madras District Muncipalities Act (V of 1920), section 88: (4)—Effect of — Transferee 


of. part of a properiy—If liable to pay the tax on the entire property due to failure of transferor 
to give notice of the transfer. N i 


It is clear from the terms of sub-section (4) of section 88 of the Madras District 
Muncipalities Act, that it only provides for the transferor's continued liability in the 
event of his failure to notify the Municipality within the time specified in sub-sec- - 
tion (1) of the section, of the transfer effected by him. The penalty for non-inti- 
mation is that notwithstanding the transfer made by an owner of a portion of 
hjs property, his liability to pay the entire tax in respect of the whole property would 
continue till the change -is made in the registry of the Municipality. Sub-section 
(4) (a) no doubt also provides that the liability of the transferee to fay the tax 
on that part of the property purchased by him is not in any way affected by. reason 
that the transferor’s liability to pay the tax on the entire property continues. But 
that does not mean that a transferee of a part of a property will be liable to pay the 
tax even in respect of the part not transferred to him. 


<e B. V. Viswanatha Ayyar, for Appellant. 
K. Srinivasan and K. Shanmugam, for Respondent. 


R.M. Appeal dismissed. No leave. 

. e K f 
Ramachandra Iyer, F. RP Venkataswami v. Assist. Collector, 
gth November, 1960. . ; Salem District. 


W.P. No. 986 of 1958. 
Madras Hereditary Village Offices Act (III of 1895), section 23 and rule 20—Appeal 
to Board of Revenue—If personal hearing should be given. ra. . 
Under the rules framed under the Madras Hereditary Village Offices Act 
there is no obligation to give a personal hearing in appeals before the Board of 
Revenue, much less in second appeals. Nor does a-mere failure to give a personal 
hearing by an Appellate Authority, in the absence of a specific provision to the con- 
trary, constitute a violation of any principle of natural justice. 


V. Srinivasan and D. V. Sicagnanam, for Petitioner. 
The Additional Government Pleader (M. M. Ismail), for Respondent. 


R.M. ; Petition dismissed. 

e. 
Veeraswami, F. ` Corporation of Madras v. Vijayalakshmi. 
16th November, 1960. . S.A. No. 26 of r959. 


Madras City Municipal Act (IV of 1919), sections 218 (2) and 390-A and Limita- 
tion Act (LX of 1908), section 29 (2)—Scope. 

A suit for recovery of improvement charges for work done by the Corporation 
from the owner of the property liable therefor will be a claim under section 218 (2) 
of the Madras City Municipal Act and the period of limitation ‘therefor will be 
governed by section 390-À of the said Act. ‘The applicability of section 29 of the 
Limitation Act to such cases is expressly excluded and there could be no question 
of saving the limitation by acknowledgment. The claim will be barred if the suit ° 
is not instituted before the expiry of three years from the date when a suit might 
first have been instituted, i.e., when the Corporation incurred the expenses. 


T. Chengalvarayan, for Appellant. 
T. R. Srinivasa Ayyangar, for Respondent. ZEE 
R.M. : , Appeal dismissed. No leave. 
—————— - o 
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Srinivasan, J. ZEE Chinnaswami v. Rajamba Bai: , 


23rd November, 1960. č S.A. No. 70 of 1959. 


Hindu Marriage Act (XXV of 1955), section 11—Status of parties—Suit for declara» 
ton of—Applicability of the maxim in pari delicto. . 


- Where the status of parties, whether or not one is the wife of fhe other, is con- 
cerned, the principle of pari delicto cannot be relied on to refuse to grant the declara- 
tion sought for... Where a marriage is void ab initio by virtue of the Statute prohibit 
.ting-bigamous marriage, the fact that both parties to such a marriage were guilty 
is not a ground for refusing the relief of declaration that the marriage is void at the 
instance of either party. >` aa $ 


V. Srinivasa Ayyar, K. Raman and P. V. B. Mani, for Appellant. vow 
S. Mohan Kumaramangalam and S. Palaniswami, for Respondent. 
R.M. g arm * Appeal allowed. 


Veeraswami, F A Esther G. John v. Samuel Nadar. 
28th November, 1960. : S.A. No. 179 of 1959. 


Succession Act (XXXIX of 1925), sections 265 and 286 and Madras Civil Gourt? 
Act (1873), section 29 (1)—Effect of —Power of Subordinate Fudge to deal with contentious 
testamentary matiers—sScope of. : 


It is no doubt true that under the provisions of sections 265 and 286 of the Indian 
Succession Act, a District Delegate is not competent to deal with a contentious testa- 
mentary matter. But by virtue of the provisions of section 29 (1) of the Madras 
Civil Courts Act and the notification issued by the High Court in pursuance there- 
of, the Subordinate Judges are empowered to take cognizance of any proceedings, 
including contentious proceedings, under the Indian Succession Act which cannot 
be disposed of by a District Delegate. : 


(1932) 62 M.L.J.- 622 : LL.R. 55 Mad. 701 and (1956) 2 M.L.J. 288, referred. 
D. Ramaswami Ayyangar and T. K. Subba Rao, for Appellant. 
K. S. Ramamurthi and T. R. Mani, for Respondent. 


R.M. E: Appeal dismissed. | 
Leave granted, 
Rajamannar, C.F. and Venkatadri, F. f Ghandriah v. Valchi Madhaviah. 
; 13th December, 1960. C.C.C.A. No. 50 of 1957. 
e 


o Partership—Partners—If entitled to interest on their capital—Interest on money overdrawn 
by' a pariner—When awarded. 


Tt is now well settled that it is not the practice of Courts to allow interest on 
nioneys overdrawn by a partner from the partnership funds unless of course there 
is a clear agreement to that effect or there are special circumstances rendering it 
necessary that énterest should be charged. Similarly where interest on capital is 
payable between the partners it stops running from the date of dissolution unless 
otherwise agreed. In order to entitle a partner to interest on moneys brought by 
him into the partnership business there mist be (a) an express agreement to that effect; 
or (b) contract of the trade partnership, a course of dealing between the partners 

-usually shown from the partnership books or other facts and circumstances from 
which such an agreement may be implied ; or (c) any trade custom to that effect ; 
or (d) a statutory provision which entitles him to- such interest (e.g.) section 19(4). 
of the Partnership Act which recognises the right of a partner to charge interest 
on advances made by him as distinguished from the capital. 


A. Durairaj, G. Vasudevan and P. Venkataswami, for Appellant. 
A. Sundaresan, G. Rgmakrishna Ayyar and P. Ramnujam Chetty, for Respondent. 
RM. , = Orders accordingly. 


M 


II 
[SuPREME Counr.] 7 r se E 
B. P. Sinha, C.F., S. K. Das, A. K. Sarkar, E Shri Manna Lal v. 
N: Rajagopala Ayyangar and F. R. Mudholkar, FF. The Collector of Jhalwar. 
. 7th December, 1960. C.A. No. 88 of 1957. 


Rajasthan Public Demands Recovery Act, 1952, sections 9, 4 and ae I4 -0 
the Constitution—Scope. 95 »4 4-of 


' A point was sought to be made that in each case there were. two docuisse 
Namely, the application by the appellants and the receipt for the moneys advanced 
sighed by them, whereas a public demand as defined in the Act, required one instru- 
ment. It is enough to say in regard to this contention that the Act does not say 
that the moneys shall be due under a single instrument. It is well-known that in a 
statute a singular includes the plural. In any case, the two documents constituted 
the written agreement between the parties and that is enough to satisfy the reguimer 
ment of the Act. even if read in the way suggested by the appellants. 

It is said that the Act makes a distinction between other bankers and the 
Government as a banker, in respect of the recovery of moneys due. It seems to us 
that she Government, even as a banker, can be legitimately put in a separate class. 
The dues of the Gover nment of a State are the dues of the entire people of the State. 
This being the position, a law giving special facility for the recovery of such dues can- 
not, in any event, be said to offend Article 14 of the Constitution - 


S. K. Kapur and Ganpat Rai, for Appellants. 
N. S. Bindra, Senior Advocate (D. Gupta, Advocate, with him), ior Respondents. 


G.R. , : ———— Appeal dismissed. 
[SUPREME CounT.] 

B. P. Sinha, C.J., S. K. Das, A. K. Sarkar, f Surajpal Singh v. 

N. Rajagopala Ayyangar and F. R. Mudholkar, FJ. The State of Uttar Pradesh. 

3th. December, 1960. Cr. A. No. 169 of 1959. 


Prevention of Corruption Act (II of 1947, section 5—~Presumption under—Scope and 
applicability. 

' f [tis not open to the appellate Court to affirm the conviction of the appellant 
on an entirely new case never suggested against the appellant at any carlier stage. 
It is unfortunate that in this case the Courts below did not choose to rely on the rule of 
presumption laid down in sub-section (3) with reference to the charge under clause 
(c) of sub-section (1) of section 5 of the Prevention of Corruption Act. But that mis- 
fortune cannot now be repaired by evolving out of a vacuum as it were a new case 
against the appellant based on clause (a) or clause (d) of sub-section (1) of section 5 
in suppoxj of which no facts were even alleged or suggested.” 

(1960) 1 S.C.R. 461 : (1960) S.C.]. 160 : (1960) M.L.J. (Cr) 91, referred tor 
Nuruddin Ahmed and Naunit Lal, for Appellant. 
G. C. Mathur and C. P. Lal, Advocates, for Respondent. 


G.R. ———— m allowed, — 
'* [SUPREME Court.] 
P. B. Gajendragadkar, K. N. Wanchoo Ambica Mills Co., Ltd. v. 
and K. C. Das Gupta, 37. S. B. Bhatt. 
12th December, 1960. C.A. No. 243 of 1959. 


Payment of Wages Act (IV of 1936)—1ndustrial Disputes Act (XIV of 194.7)—Finding 
as to nature of work done by employee—Res judicata. 


The only point which calls for decision is whether or not the work done by the 
three respondents takes them within the category of cut-lookers specified under 
clause (5), and as we have already pointed out, on an earlier occasion the authority 
has found in favour of two of the three respondents when it held that they were folders 
doing cut-looking. If the said finding amounts to res judicata it is in favour of the 
two respondents and not in favour of the appellant; that is why the learned Attorney- 
General did not seriously dispute the correctness of the decision of the High Court 
on the question of res judicata. 
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M. C: Setaluad, Attorney-General of India, for Appellant 
Vithalbbai Patel, for Respondent. 


G.R. —— ; Appeal dismissed. 
[SUPREME Court ] . 

P. B. Gajendragadkar and The Lord Krishna Textile Mills v. 
K. N. Wanchoo, FF. e Its Workmen. 
12th December, 1960. C.A. No. 427 of 1959. 


United Provinces Industrial Disputes Act, 1947 (XXVIII of 1947)—Indusirial Disputes — 
Act (XIV of 1947), section 33—Findings of management—T ribunal if can sit in judgment 
over. 

Having carefully considered the reasons given by the Tribunal in its award 
under appeal, we have no hesitation in holding that the appellant is fully justified 
in contending that the Tribunal has assumed jurisdiction not vested in it by law, 
and consequently its refusal to accord approval to the action taken by the appellant , 
is patently erroneous in law. 

As we have already pointed out the Tribunal had no jurisdiction to sit in appeal 
over the findings of the enquiry as it has purported todo. The resultis that thg con- 
clusion of the Tribunal in regard to all the workmen is unjustified and without 
jurisdiction. * 

M. C. Setalvad, Attorney-General of India, for Appellant. 

B. P. Maheshwari, Advocate, for Respondents. 


G.R. ———— i Appeal allowed. 

[SUPREME COURT | : 

S. J. Imam, F, L. Kapur, ` Diamond Sugar Mills Ltd. v. 
K. C. Das Gupta, Raghubar Dayal The State of Uttar Pradesh. 
and N. Rajagopalan Ayyangar, FF. G.A. No. 35 of 1959. 


' 13th December, 1960. 


U. P. Sugarcane Cess Act, 956— Vires of —List II of the Government of India Act, 1935— 
Article 277 of the Constitution of India—Entry 52, List II—State List, Seventh Schedule, 
Constitution of India. 

By Majority.—Section 3 of the U.P. Sugarcane Cess Act, 1956, empowering 
the Governor to impose a cess on the entry of sugarcane into the premises of a 
factory did not fall within Entry 52 of the State List. As there is no other Entry 
in either State List or Concurrent List in which the impugned law could fall, there 
is no escape from the conclusion that this law was beyond the legislative competence 
of the State Legislature. The law as enacted in section 3 of the U. P. Sugarcane 
Cess Act, 1956, must therefore be struck down as invalid. i 


H. N. Sanyal, Additional Solicitor General of India, for Appellants 
e G. C. Mathur, for LE 


G.R. ———— c Appeal allowed, 
[SUPREME CounT.] ! 

J. L. Kapur, M. Hidayatullah Tulsidas Kilachand v. G. I. T. 
and F. C. Shah, FF. $ ; C.As. Nos. 134-137 of 1959. 


grd Fanudry, 1961. 

Income-tax Act (XT of 1922), section 16 (1) (c) and (3) (b)—Scope. 

The Court upheld the decision of the Bombay High Court which replied the 
undergiven questions referred to it, in the affirmative :— . 
: Whether on a true construction of the deed of declaration of trust, dated 5th. 
‘March, 1951, the net dividend income of Rs. 30,404. on 120 shares of Kilachand 
-Devchand & Co., Ltd. and 244 shares of Kesar Corporation Ltd., held 
under trust by the assessee for the benefit of his wife was income liable to be included 
in the total income of the assessee. 

. R. J. Kolah, for Appellant. 
K. N. Rajagopala Shastri, for Respondent. 
G.R. t ae 


Appeals dismissed. 
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[SupReME Covrr.] 


B. P. Sinha, C.J., S. K. Das, Babulal Parate v: 
A. K. Sarkar, N. Rajagopala Ayyngdr.and — - State of Maharashtra. 
: J. R. Mudholkar, 77. . W. P. No. go of 1956. 


rath January, 1961. 
Criminal Prosdure Code (V of 1898), section 144—Intra vires the Constitution of 
India (1950). - : : 


Held that maintenance of law and order was the duty of the executive; the 
question of the formation of opinion “ as to whether there is an emergency or not 
must necessarily rest with the executive ”. 


e “ It cannot be said that by reason of wide amplitude of the power conferred 
on Magistrates by section 144, Criminal Procedure Code, it places unreasonable 
, restrictions on fundamental rights.” j 


R. S. V. Mani, for Petitioner. 
N. S. Bindra, for Respondents. 


G.R. : Petition dismissed. 


[Supreme Courr.] 


P. B. Gajendragadkar, A. K. Sarkar, — e ——.. G. V. Godse v. 
K, Subba Rao, K. N. Wanchoo and. . State of Maharashtra. 
J. R. Mudholkar, FF. : . . W. P. No, 305 of 1960. 


12th January, 19601. ` 


Constitution of India (1950), Article 32——Remissions in Jail—Bombay Jail Manual— 
Sections 55 and 58 of the Indian Penal Code (XLV of 1860). 


** In every case in which the sentence of transportation of life shall have been 
passed, the State Government may commute the sentence for imprisonment of 
either description for a term not exceeding fourteen years”. Under section 58, 
the prisoner shall be treated as undergoing rigorous imprisonment till such time as 
he is “ transported’, ** In view of this it was held that Godse could be treated as 
a prisoner undergoing “rigorous imprisonment." 


Without the formal remission of the sentence *' the sentence of life imprison- 
ment could not be treated as one of a “definite period ". After 1955, a convict 
sentenced to life imprisonment is bound in law to serve the life term in prison unless 
the said sentence is commuted or remitted by the appropriate authority under the 
relevant provisions of the Indian Penal Code or the Criminal Procedure Code. 


Petitioner, in person. : : 
H. N. Sanyal Additional Solicitor-General of India, for Respondent. 


G.R. . ; $i Petition dismissed. 


È 


{Supreme Counr.] 


P. B. Gajendragadkar, A. K. Sarkar, Rabia Bai v. Ogep.’ 
K. Subba Rao, K. .N. Wanchoo and ` : G.A. No. 22 of 1956. ` 
J. B. Mudholkar, 77. > A 
12th January 1901. 


Administration of Evacuee Property Act (XXXI of 1950), section 40 (1) and (4) (a)— 
Scope.: ma tae oe ete St l : 
It is significant that though the provisions of section 40 (1) are drastic they have 
been. deliberately made retrospéctive and that emphaticallyfbrings out the aim and 
M—NRO : : 
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object of the Act; and it would be unreasonable to ignore this aim and object of this 


= 


Act in construing the expression ‘ good faith? in section 40 (4) (a). We would . 


therefore hold that having regard to the aim and object of the Emergency Legislation. 
with which we are concerned, in the present case the expression has been properly, 
construed by the respondent, when he held that a deliberate intention to defeat 
the apprehended application of the Evacuee law which was respongible for transfer 
in question brings the transfer within the mischief of section 40 (4) (a). 


A. V. Viswanatha Shastri, for Appellant. 
H. N. Sanyal, Additional Solicitor-General of India, for Respondent. 


G.R. . Appeal dismissed. 


[SUPREME Counr.] 
S. J. Imam, K. Subba Rao and * Saibal Kumar Gupta v. 


. Raghubar Dayal, FF. . B. K. Sen. 
13th January, 1961. Cr. A. No. 100 of 1958. 


Gontempt of Courts Act (X XXII of 1952), section 3—Scope. 


By Majority (with Subba dud E. dissenting) :—The record does not establish that 
at any time the appellants have made comments on the case under section 497, Indiam 
Penal Code, pending against B. K. Sen or in respect of'‘any'matter pending im 
connection with that case in the Calcutta High Court. We have looked into the 
record of the case and have no hesitation in saying that the appellants at no time 
intended to interfere with the: course. of:justice and their conduct did not tend to 
interfere with the course of justice. "The appellants have been careful in making no 
comments on any proceedings pending in the Court of law .or the issues arising 
out of them. POE d 


In these circumstances we are of the Opinion that the offence of contempt of 
Court by the appellants has not béen established. 

G. S. Pathak, for Appellants. 

L. K. Jha, for Respondent. 


GR. — Le 75 X vc Appeal allowed: 
Rajagopalan and Ellerman and Buckhall Steamship Co., Ltd. v. 
Ramachandra Dyer, JF.. NE Sha Bhugajee Sonmull. 
21st October, 1960. : C.C.C.A. Nos. 52 and 53 of 1957. 


Carrier—Cfrriage by sea— Clean Bill of Lading *— Meaning of. 
A ‘Clean Bill of Lading’ is one that does not contain any reservation as to the 


apparent good order or conditionof either the goods themselves or their packing. ` 


A defect in packing, if noted in a bill of lading, will render it an unzlean bill. But 

. the mere fact that the bill of lading mentioned that the goods were packed in used’ 
packing material, will not by itself make it an unclean bill as in some cases used 
materials would be better suited for packing than new or unused ones. 


Messrs. King and Partridge, for Appellant. 


V. Tyagarajan, M. A. Rajagopalan, V. Rajagopalachari and S. Ramiah, for Res-. 
pondents. 


ReM. t. R AL ^ Orders accordingly.. 


^ 
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Jagadisan and Kailasam, 33... e. State of Madras v. 
and November, 1960. Parisutha Nadar. 
` : Appeal Nos. 169 and 230 of 1957. 


Land Acquisition Act (I of 1894) and Madras Estates Abolition and Conversion into 
Ryotwari Act (XXVI of 1948)—Notification vesting land in an erstwhile estate in the 
Government—If could defeat the claim of the owner for compensation. i 


`e On principle when once the Government avails itself of the provisions of the 


machinery under the Land Acquisition Act for, compulsory acquisition, treating 
the subject-matter of the acquisition as not belonging to itself but to others, the 
State Government comes under an obligation to pay the compensation as provided. 
under the Act. . l 3 
Itis not open to the Government in the course of the proceedings to put forward 
its own title tó the property sought to be acquired so as to defeat the rights of the 
persons entitled to the compensation. A notification made under section 3 of the 
Madras Estates Abolition Act cannot have the effect of defeating the right of the 
claimant for compensation under the Land Acquisition Act. : 
The Government, Pleader (A. Alagiriswami) and G. Ramanujam, for Appellant. 
T. R. Srinivasan and T. Ramalingam, for Respondents. MES 


* Appeal dismissed. 


R.M. : E = 
Ramachandra Iyer, 7. acs EE eee . Palappa Nadar v. 
9th November, 1960. RE Collector of Central Excise, Madras, 


W.P. No. 590 of 1958.. 


Central Excise and Salt Act (I of 1944), section 35—Power of remand—If available to- 
the appellate authority, . : 

Though section 35 of the Central Excise and Salt Act, 1944, does not in express 
terms confer a power of remand on the appellate authority, still such a power is 
inherent in and is an ordinary incident of the appellate power. But unless 
the appellate authority in terms remands the matter while setting aside an order 
under .appeal, the order passed in appeal will be final under section 35 (2) and the 
Collector will have no jurisdiction to initiate fresh proceedings. i 


N. Arunachalam, for Petitioner.” . "T 
- The Additional Government Pleader (M. M. Ismail), for Respondent, 


i 


R.M.. . ———— : Rule absolute. 

e. E . t 
Jagadisan and Kailasam, 7 7. : .. : | Ganapathi v. Ayyakanne.. 
© 9th November, 1960. ae C.R.P. No. 943 of 198%, 


Madras Cultivating Tenants’ Protection Act (XXV ‘of 1955) 
vating tenant—1f includes a sub-lessee or under lessee. 


Under the general law of landlord and tenant an under-lessee being only a. 
holder of a derivative interest from the lessee cannot have higher fights than his 
own assignor. Statutory tenants under special enactments like the Madras Culti-. 
vating Tenants’ Protection Act are not persons having an estate in relation to the 
landlord but have got only the limited rights conferred by the statute. A statutory 
tenant's rights are purely personal to him and neither the heirs nor an under-lessee 
from such tenants can claim to have any interest in the demised property derived. 
from the chief tenants.. A sub-lessee or under-lessee from a cultivating tenant is 
wholly outside the scope of the Madras Act XXV of 1955. 


(1959) 1 M.L.J. 25, approved. Case-law reviewed. 
K. Raman and V. Ratnam, for Petitioner. 


_ M.S. Sethu, for Respondent. 
| RM. > ; ——— f Petition allgwed. 


, Section 2 (a) —Culti- 
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"Weeraswami, J. Sree Sidhi Budhi Vinayagar Devasthanam v. 
" 11HÀ November, 1960. ; Marimuthu. 
Se S.A. No. 35 of 1959- 
Presidency Small Cause Courts Act (IX of 1887), section 47—Scope and obejct of. ° 


Madras City Tenants Protection Act (II of 1922) as amended by Ach XIX 8f 1955; 
section. 10—Person dispossessed by a void order of Court —If could claim the benefit of 
protection. : 


The object ofsection 47 of the Presidency Small Cause Courts Act is to stay the 
execution of an order made under section 41, the validity of which order will de- 
pénd upon the suit instituted by the occupant. The language of the section is ex- 
plicit and mandatory and it directs the Court not to proceed with execution untjl 
the suit is disposed of. The section does not even seem to contemplate that the 
proceedings in execution should be stopped or suspended only upon an order of 
stay being made. The order for possession stands by operation of the section itself. 
A delivery of possession of immovable property effected in contravention of the sec- 
tion will be one without jurisdiction and will therefore be void. Whether there is 
a stay order or not by the Court, if a suit is instituted ascontemplated by section 47 
the bar to execution of the order of eviction would automatically come into play, 
and would be effective until the disposal of the suit. g 


A tenant who is otherwise entitled to the benefit of the protection of the Madras 
City Tenants’ Protection Act, as amended by Madras Act XIX of 1955, wìll not 
lose the protection merely becduse he has been dispossessed prior to the coming 
into force of the amending Act by an order of Court which is without jurisdiction 
and is voi d. i 


T. R. Sangameswara Ayyar, for Appellant. 
. R. Rangachari and R. Raghunathan, for Respondent, 
R.M. : Sue Vy "a Appeal dismissed. 


Fagadisan and Kailasam, JJ. à . Ramachandra v. Kuppuswami. 
15th November, 1960. Peay “ae - G.R.P. No. 61 of 1957. 


Madras Cultivating Tenants’ Protection Act (XXV of 1955),. section 6-A—Appli- 
cability—Transfer of suit from civil Court—When could be ordered. ——— ^ 


In order to attract the provisions of section 6-A of the Madras Cultivating 


‘Tenants’ Protection Act three conditions must be fulfilled. First the defendant 


nfust be a cultivating tenant ; secondly he must be entitled to the benéfits of the 
Act and thirdly-he-must, on transfer of the proceedings from the civil Court to. íhe 
Revenue Divisional Officer; be-in-a position. to obtain one or other of the statutory 
reliefs provided in his favour under the Act., Without a concurrence of these three 
conditions no transfer of a suit could be ordered by a civil Court under the.provi- 
sioni-of section 6-A of the Act. .No such transfer could be ordered on any rima 


facie finding. " Before a civil Court decides nottotry a suit on the ground that.the 


defendant is a cultivating tenant entitled to the benefit of the Act, it must reach a 
definite conclusion and must record a comprehensive finding that'it has no juris- 
diction to deal with the matter. ' : : 


^ “A suit for injunction simpliciter before a civil Court cannot automatically become 
converted into a petition for restoration to possession by the tenant under the Act 
-when once it is transferred to the Revenue Divisional Officer on a tentative finding 
by the civil Court that the defendant is a cultivating tenant. The period of limi- 
tation prescribed under section 4 (3) of the Act creates a vested right in the landlord 
and there could in such circumstances be no question of any automatic conversion 
of one relief into something else which the party entitled has_not sought for. Ina 
suit for injunction in agivil Court to restrain the defendant from interfering with the 
-plaietiff's possession ahd enjoyment of the lands, the defendant could not claim 
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any relief or benefit under the Act, even if he is a cultivating tenant, merely by 
changing the forum of adjudication shifted from the civil Court to the Revenue Court. 
A Revenue Court under the Act cannot grant any remedy by way of injunction. 


"" — (1958) 1 M.L.J. 232, (1958) 2 M.L.]. 184, differed. 
- > (1960) 2 MLL.J. 26 (N.R.C.), referred. ` 
ST (Case-law reviewed and discussed). 
` R. Viswanathan, for Petitioner. 
K. Raman, for Respondent. 


R.M. € Petition allowed . 


Ramachandra Iyer, J. "i Kothandapani v. Seetharama. 
17th November, 1960. - A.A.O. No: 75 of 1960. 


Practice—Execution—Court auction sale— Confirmation. of — Nature. of —Inadequacy 
of price— Relevant factors to be considered. : 


The condition as to confirmation of sale held in execution by a Court is intended 
eto safeguard against irregularity or fraud in connection with the sale and against 
the property being sold at an inadequate price. -The Court has undoubted dis- 
cretion in refusing to accept, the highest bid at the auction held in pursuance of 
its orders, should that price be deemed inadequate., But, it is not in every case 
where a higher offer is made subsequent to the au¢tion that a Court will be justified 
in refusing the highest bid at the auction. No hard and fast rule could be laid in 
such cases and the Court has to decide each case on its own merits. While the Court 
should no doubt see that an adequate price is fetched for the property sold, it is 
not desirable to refuse to accept the highest bid in the auction merely in the hope 
that some better price will be fetched if a resale is held. It is equally undesirable 
that sales held in pursuance of orders of Court should be nullified after a lapse of 
long time without any material to show that the previous sale was in anyway 
objectionable, merely because higher offers are forthcoming at that time. 


K. S. Naidu and R. Vijayan, for Appellant. , 
.V. Seshadri and G. Viswanathan, for Respondent. 





R.M. Appeal allowed. 
Ramakrishnan, J. ^ Mohd. Burhanuddin v. 
17th November, 1960. Official Trustee of Madras. 


C.R.P. No. 1477 of 1959. 


e. 
Madras Buildings (Lease and Rent Control) Act (XVIII of 1960), sections 30 and.35 
—Effect of—Proceedings pending against orders under the earlier Act—If could be continued. 


Madras Buildings (Lease and Rent Control) Act (XXV of 1949), section 4—Fixation 
of fair rent- —Principles of. > NCC 

‘It is no doubt true that section 30 of the Madras Act XVIII pf 1960 exempts 
certain category of buildings from the operation of the Act. But section 35 (2) of 
the Act gives continuing effect to the rules, notifications and decisions given under 
the earlier Act XXV of 1949 and they are deemed to. be under Act XVIII of 1960 for . 
the purpose of giving prospective effect. Act XVIII of 1960 does not purport to take 
away the rightofappeal or revision vested in'a' person under the earlier Act. Where,” 
the rights of parties were governed by the earlier Act till the passing of the new Act 
and a revision petition by the aggrieved party was pending the party will be 
entitled to obtain his remedy in the-Revision under the old Act and section 30 of 
the new Act cannot divest him of that right. 


In fixing fair rent under section 4 of the Madras Act XXV of 1949 the discre- 
tion given to the Controller to allow an increase in the rental value as entered in 
the Corporation books during the basic period, is limited to the maxima provided 
under section 4 (4) of the Act. In fixing the fair rent under the Act the Cou should. 
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no doubt respect the contract between the parties so long as the contract does not 
provide for a rent that exceeds the maximum fixed by the statute. But in cases 
where the rent agreed upon under the contract exceeded the maximum fixed by the 
statute, then on the principle that the tenant cannot contract himself out of the* 
statute which gives him certain privileges, he should be given relief. The tribunals 
under the Act cannot fix a fair rent and impose other collateral oBligations on the 
tenant regarding payment of tax, etc. All the obligations under a contract should 
be taken into consideration in arriving at a fair rent, which should be fixed as 2 
definite sum. i 

V. Govindarajulu, for Petitioner. 

O. Radhakrishnan, for Respondent. 


R.M. . — Petition allowed. 
Ramachandra Iyer, F. ae Murugan Transports v. 
Ratha Krishnan. 


- 24th November, 1960. 
W.P. No. 1022 of 1958. 


Minimum Wages Act (XI of 1948), section 20—Summary procedure under—If “could 
be availed of by discharged workmen. . : S 

A claim under section 20 (2) of the Minimum Wages Act by discharged work- 
men, would be cognisable by the authórity under sub-section (1) of the section. 

(1959) 1 M.L.J. 213, diff., 

K. K. Venugopal, for Petitioner. - 

B. Lakshminarayana Reddy (amicus curiae), for Respondent. 


RM. B Rule absolute. 
Ramachandra Iyer, J. . D Azeez Bivi v. Masilamani. 
goth November, 1960. C.R.P. No. 738 of 1960. 


Madras Cultivating Tenants (Payment of Fair Rent) Act (XXIV of 1956), section 
14(2)—Rent Tribunal—Powers of remand —Scope of. 

Before the power of remand could be exercised by the Rent Tribunal under 
the provisions of the Madras Cultivating Tenants (Fixation of Fair Rent) Act, 1956, 
it is the duty of the Tribunal to ascertain whether the order of the Rent Court was 
right or not. The language of section 14 (2) of the Act is clear that a tenant who 
has not surrendered the excess land before the end of the agricultural year 1957 
would not be entitled to apply for fixation of fair rent. A remand made on the 
assumption that the surrender could be made at any time is not valid and has 
to be set aside. . 

* T. V. Balakrishnan and N. Vanchinathan, for Petitioner. 


K. N. Subramanian, for Respondent. . : A 
A.M. ——— Petition allowed. 


Ramachandra Iyer F. Parthasarathy v. Syed Mahaloo. 
1st December, 1960. ! C.R.P. No. 975 of 1960. 
Practice —Unstamped document impounded and sent for levying duty and penalty—Original 
lost— Copy in Court —lf could be marked in evidence. _ S f 
Where a document filed in Court has been impounded and sent to the Revenue 
Authorities for levying the necessary duty and penalty and such duty has been levied 
and collected but the document is lost, secondary evidence of the document could be 
let in by marking the copy of the document kept in Court. Such evidence cannot 
‘be shut out on the ground that the copy was taken anterior to the impounding of 
the document and the collection of the stamp duty and penalty. 
T. R. Venkataraman, for Petitioner. l 
___W. Srinivasa Ayyař and K. Raman, for Respondent. 
RIA. ; i —— , Petition allowed. - 


É 
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. Rajamannar, C. F., and Venkatadri, F. ' Narasimhalu v, Ramanathan. 
2nd December, 1960. C.R. P. No. 2168 of 1958. 


è o Civil Procedure Code (V of 1908)—Order 34, rule 14—Prohibition against sale 
of mortgage property—Scope and. object of. ; 
e 
The provisions of Order 34, rule 14 of the Civil Procedure Code are intended to 
prevent the mortgagor’s equity of redemption being lost at the instance of a mort- 
gagee. Hence where a mortgagee obtains a decree-on a promissory note executed 
by the mortgagor for arrears of interest due on the mortgage the mortgagee cannot 
bring the mortgaged property to sale in execution of the decree as it will be a claim 
arising under the mortgage. A decree for rent arising out of a lease-back in favour 
ofthe mortgagor by the mortgagee in possession as part of the mortgage transaction 
is a claim arising under the mortgage within the meaning of Order 34, rule 14 of 
e Civil Procedure Code. It is not necessary that the mortgagee should be able to 
institute a suit for sale in enforcement of the mortgage before the prohibition could 
apply. . 
. 
AIR. 1956 Rajashthan 121, differed. 
* K. R. Venkatarama Sarma and K: S. Venkatarama Ayyar, for Petitioner. 


K S. Desikan and K. Raman, for Respondent. 


e 


R.M. EP Petition dismissed, 
Srinivasan, Jf. Navaneetham v. Gangiah. 
2nd December, 1960. C.R.P. No. 2141 of 1959. 


Civil Procedure Code (V of 1908), Order 22, rule 3 and Order 1, rule 10o—Suit by 
benamidar— Real owner— When could come on record on the death of benamidar. i 


Where a suit is laid by an alleged benamidar claiming title in himself and the 
suit is not laid in any representative character, the purported true owner, cannot 
come on record on the death of the alleged benamidar either under Order 1, rule 10 
or Order 22, rule 3 of the Code of Civil Procedure. Such a procedure is 
possible only if the benamidar is suing in a representative capacity and not 
otherwise. ' 


R. Krishna Ayyar, for Petitioner, 


K. S$ Ramamurthi and K. Sarvabhauman, for Respondent, - 
R.M. . l Petition allowed. 
* Jagadisan and Kailasam, FF. Sivazaminatta v. Nataraja. 
12th December, 1960. A. S. Nos 112 of 1957. 


Civil Procedure Code (V of 1908), section 19—.Foreign judgment—W hen. conclusive 
and binding. Í f 

A decree of a foreign Court, even if passed ex parte will be binding on the parties 
thereto and will be conclusive under section 13 of the Civil Procedure Code, if 
evidence was taken and the decision was given by the foreign Court on a considera- 
tion of the evidence. - Where the decree of the foreign Court was passed as a matter 
of course as a result of the default of the defendant in furnishing security as directed, 
it is not one given on merits and will not be conclusive. 


M. Natesan, for Appellant. 
M. S. Venkatarama Ayyar and V. Krishnan, for Respondent. 


R.M. ` — Appeal dismissed. œ » 
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Madras State Electricity Board v. - 
Commissioner of Labour. 
W.A. No. 138 of ins 
Madras Shops and Establishments Act (XXXVI of 1947), sections 2 (3) and 
Commercial establishment of —State Electricity Board—If a commercia? Pu TER “If 
exempt from the operation of the Shops Act. 


In"order to bring a person within the definition of a commercial establishmeht 
in section 2 (3) of the Madras Shops and Establishments Act, 1947, all that is neces- 
sary is that the person should be a member of the clerical staff employed in the 
clerical department of an industrial undertaking. Itis not necessary that the whole 
department should be in: one particular office. . 


The Madras State Electricity Board created under the provisions of the Madras | 
Electricity Supply Act, is not a department, agent or servant of the Government * 
nor is it a local authority. Hence the Board is not exempt from the provisions of 
the Madras Shops and Establishments Act under section 4 (1) (c) of the Act. In 
order to attract the exemption under-section 4 (1) (f) of the Act the separdte law 
contemplated therein should necessarily be a law which comprises all the details 
of the Madras Shops and Establishments Act and should in effect and substance 
cover the same field as covered by the Shops and Establishments Act. A separate 
law in relation to one or a few of the matters dealt with by the Shops Act cannot to 
that extent exclude the operation of the said Act. 


P. R. Gokulakrishnan, for Appellant. 

Messrs. Row and Reddy and the Additional Government Pleader (M. M. Ismail), 
for Respondents. 

R.M. 3 ———— Appeal dismissed. 


Kunhamed Kutti, F.. Mettur Industries, Ltd. v. Velayutha Mudaliar. 
16th December, 1960. C,R.P. Nos. 2103 and 2104 of 1959 . 
Employees’ Provident Fund Act (XIX of 1952), section 10 and Civil Procedure Code (V 
of 1908), section 60 (k)—Scope of immunity from attachment in execution of Provident 
Fund amounts. 
So long as an amount in the custody of a garnishee does not cease to have the 
character of Provident Fund, either by payment of the same to the employee or 


Fagadisan and Kailasam, j 7. E 
15th December, 1960. 


. removing it from his credit in the accounts, the immunity against attachment in 


execution will continue by virtue of section 10 of the Employees’ Provident Fund 
Act, 1952 and the provisions of section 60 (k) of the Civil Procedure Code. 


<= Messrs. King and Partridge, for Petitioner. 
K. Kumaraswami Pillai, for Respondent. 





R.M. — Petition allowed.. 
Ananthanarayanan, F. E. V. X. Sampath, In re. 
21st December,e1960. Crl. Rev. Case Nos. 1228 and 1243 


of 1960. 


Criminal Procedure-Gode (V of 1898), section 198-B—If aS Article 14 of. the 
Constitution of India (1950). 


Section 198-B of the Code of Criminal Procedure does not violate Article à: 
of the Constitution of India. 


V. P. Raman, for Petitioner in Crl. R.C. No. 1228 of 1960. 


P. R. Gokulakrishnan and S. Jayakumar, for Petitioner in Crk R.G, No. 1243 of 
1960. 


"The Attorney-General of India, (M. C. Setalwad) The Advocate-General (V. K. 
T hiruvenkatachari and The Public Prosecutor, for the State. - 


RM. eee Petition dismissed. ` 
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[Supreme Counr.] "m a ; 
A. L. Kapur, M. Hidayatullah National Cement Mines Industries Ltd. v. 


andJ. C. Shah, 77. 'The Commissioner of Income-tax, 
° nth Jamaw; 1961. West Bengal, Calcutta. 


C.A. No. 84 of 1958. 


x cm Act (XI of 1922)— Receipt of Revenue nature— Test—Construction of the 
eed of assignment. 


The question referred-to the High Court of Cacia was ** Whether on a proper 
construction of the Deed of Assignment, dated 7th of May, 1935, and on the facts 
and in the circumstances of this case, the Tribunal was right in holding that the 
sugi of Rs. 77,820 represented a receipt ofa revenue nature in the hands of the 
Applicant and assessable as such?" Ona construction of the Deed of Assignment 


e- Held :—'' The appellants had however not sold the entirety of the rights 
acquired by them from the Karanpura Company. The conveyance was subject to 
several restrictions and the appellants retained in part rights in the land conveyed. 
The transaction was substantially a commercial transaction for sharing the profits 
of the commercial activities of the Associated Cement, Ltd. The High Court was 
therefore right in holding that the transaction dated May 7, 1935, was a commercial 
transaction and the payment under clause (1) thereof at the rate of annas I$. per 
ton of cement sold was of the nature of income and not capital." 


A. C. Chatterjee, Senior Advocate, for Appellant. 
Hardayal Hardy, for Rppuded E 
GR: ANM E Appeal dismissed. 


(Supreme Court.] i . m . 
J. L. Kapur, M. Hidayatullah Mohamed Noorulla v. 


and J. C. Shah, JF. The Commissioner of Income-tax, Madras. 
18th January, 1961. - . C.As. Nos. 303 to 307 of 1960. 


Income-tax Act (XI of 1922)—" Single business ? "— Test-Co- heirs continuing -business 
—If “association of persons.” 


The question referred to the High Court of Madras was: ‘‘ Whether’ the 
income-ta» assessment of the business of * Spade Clover Beedies’ belonging to the 
estate of the deceased and carried on during the previous years 1943 to 1946 as' a 
association of persons for the ‘assesstiient years 1944-45 to 1947-48 is valid ?? 


Held: “The question in the present case is as tó what income was to be taxed: 
e The income was the income of a bu'iness which was carried on as a single business 
by the cónsent of all the parties. (C heirs of a deceased owner). The mere fact 
that a suit was ‘pending at the time for the administration of the t«tate of the 
deceased or for the separation of the shares of-the co-heirs does not affect the inci- 
dence of taxation in this case, because, the business was carried on, as said above, as 
one business with unitary control and by the consent of the parties, The High 
Court wasright in holding that the income was assessable as income of an association 
of persons. 


< R. Ganapathy Iyer, for Appellant (in all the appeals.). - 


K N. Rajagopal Sastri, Senior Advocate, for Respondent (in all the appeals). 
G.R. - |. Appears dismissed. 
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[Supreme Counr.] 


S. F. Imam, K. Subba Rao and. ` Vr Gopal Das Sindhi v. 
Raghubar Dayal, FF. The State of-Assam.. 
20th January, 1961. Cr.A. No. 153 of 1959. 


Criminal Procedure Code (V of 1898), sections 145, 439 and 561-4-«-Penal Code (XLV 
of 1860), section 448. 


“ It is true that after the amendment of the Criminal Procedure Code an offente 
under section 448 of the Penal Code is triable as summons case and committing: 
Magistrate Court adopted the procedure prescribed for a case triable as a warrant 
case. We are, however, of the opinion that this irregularity does not vitiate the 
proceedings and is curable by the provisions of section 537, Criminal Procedwre: 
Gode, as no prejudice to the accused has been established in the case.” 


“A charge under section 448, Penal Code, had been framed by committing e° 
Magistrate and it will be for the Court trying the accu‘ed to decide whether any 
offence had been committed and whether the matter is merely in the nature of a. 
civil dispute rather than an offence having been committed under the Penal Code.” 


Ram Lal Anand, Senior Advocate, for Appellants. . 
Naunit Lal, for Respondent No. 1. l 
Achhru Ram, Senior Advocate, for Respondent No. 2. 


G.R. ° — : Appeal dismissed. 
[Supreme Courr.] l l l 

P. B. Gajendragadkar, K. N. Wanchoo , The Standard Vacuum Refining Co. 

and K. C. Das Gupta, 7. of India v. Its Workmen,. 

20th January, 1961. C.As. Nos. 416 of 1958 & 19 of 1959: 


Industrial Disputes Act (XIV of 1947), section 124. (4)—Bonus. 


The-Court held : ** The impact of the award of bonus in an industrial dispute 
on comparable employments or on other employments in the region cannot be altoge- 
ther ignored, though its effect should not be over-estimated either. Having regard 
to the fact that the distribution of available surplus must inevitably depend in each 
case on its own facts this Court has generally refused to interfere with the decision of 

` the Tribunal on the ground that any decision on the question of distribution should be 
left to its discretion. It is only where the award passed by the Tribunal appears to: 
this Court to be wholly unreasonable and to be the result of the failure of the Tribunal 
to take into account the necessary relevant facts that the jurisdiction ofsthis Court 
ynder Article 136 of the Constitution can be successfully invoked.” In the present 
case the Tribunal has considered all the relevant factors and has come to the conclusion 
that five months’ bonus would meet the ends of justice. We do not see any reason to 
interfere with this award.” 


` M. C. Setaluad, Attorney-General for India, for Appellants (in C.A. No. 416 of 
1958) and Respondent No. 1 (in C.A. No. 19 of 1959). 


`_H. R. Gokhale, for Respondent No. 1 (in C.A. No. 416 of 1958 and Appellant 
in C. A. No. 19 of 1959.) 


G.R.. ———— Appeals dismissed... 
[SUPREME Court.] 

P. B. Gajendragadkar, K. N. Wanchoo' Oriol Industries Ltd. v. 

and K. C. Das Gupta, FF. Bombay Mercantile Bank.. 

gist January, 1961. C.A. No. 221 of 1956. 


Companies Act (1 of 1956), section 89— Negotiable instrument. 


Although the principle underlying ‘section 89 of the Companies Act (1956) was. 
saluf&ry and afforded protection to a company, it could not be extended to a claim 
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by the ccmpany against a bank. “The said principle in terms is applicable only 


“when a claim is made against a company on a negotiable instrument ; in other 


words, it is only in the matter of enforcement of negotiable instruments against a 
‘company that the principle comesinto play. Itis difficult to see how the principle 
enunciated in section 89 can be extended to a claim made by a company against a 
bank ". Lf 


S. N. Andley, for Appellant. ; 

A. V. Viswanatha Sastri, for Respondent.. 

G.R. - ———— Boc Appeal dismissed. 
~ [Supreme Counr.] 


J. L. Kapur and F. C. Shah, FF. Union of India ». 


gist January, 1961. Musaddilal. 
f f i C.A. No. 313 of 1956. 
Railways Act (IX of 1890), section 77— Scope. 
Section 77 of the Railways Act '* prescribes a condition precedent to the main- 
tginablity of a claim for compensation for goods lost, destroyed or deteriorated while 
in the custody of the railway administration. The notice prescribed was not served 
by the respondent upon the railway administration within six moriths from the date on 
which the goods were delivered for carriage and prima facie the suit would be barred 
for non-compliance of a statutory condition preceglent". 


R. Ganapathy Iyer, for. Appellant. 
K. P. Gupta, for Respondent. 


G.R. —— Appeal allowed. 
[SUPREME Court.] f i ; 
P. B. Gajendragadkar, K. N. Wanchoo and Burmah Shell Refineries Ltd. v. 


K. C. -Das Gupta, FF. : 2. Their Workmen. 
ist February, 19061. C.A. No. 250 of 1959. 


Indusirial Disputes Act (XV of 1947)—Bonus—Award for clerical staff. 


We find nothing that would justify us in interfering with the conclusion of the 
Tribunal that the clerical staff should be awarded bonus at the same rate asthe 
operatives,” 


M. C. Setalwad, Attorney-General of India, for Appellant. 


Fanardhan Sharma, for Respondent. . 
G.R. ——— | Appeal. dismissed, 
7 Jagadisan, J. 00000 Thimmakkal v. Kamakshi Ammal. 
ist November, 1960, , S.A. No. 795 of 1958. 


Transfer of Property Act (IV of 1882), section 56—Marshalling—Scape of. 


Where the owner of two or more properties mortgaged sells one of them to 
another, the purchaser has under section 56 of the Transfer of Property Act, the 
statutory right to insist on the mortgage debt being satisfied out of the property or 
properties not sold to him. , But this right of the purchaser cannot prejudice the 
rights of the mortgagee or persons claiming under him. Nor could this right be 
eniorced if there is a contract to the contrary. Section 56 does not operate to curtail 
or restrict the rights of the mortgagee to recover the mortgage amount from all or 
any of the items mortgaged in any manner he likes. 


T. V. Balakrishnan and K. R. Natarajan, for Appellant. 
V. G. Viraraghavan, for Respondent. 
R.M. —— f Appeal alowed. 
7 => 
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Rajamannar, C.F. and Venkatadri, 7. Mohammed Abbu Bakker v. 
~- 18th November, 1960. = ^ i "Zamindar of Ettiyapuram. 
: C.R.P. No. 1038 of 1957. 


` Madras Cultivating Tenants’ Protection Act (XXV of 1955),as amended by Ait IV of 
1956—Section 2 (a) and (ee)—‘ Cultivating tenant ’°—Meaning of— Sens plysical 
labour—What amounts. to. 


In order to fall within the definition of cultivating tenant a person. should aay. 
on personal cultivation which again requires that he should- confribute physica- 
labour. Use of physical labour connotes--the idea of physicalstrain—the use of 
muscles and sinews—and implies a distinction from mental or intellectual work. 
Mere supervision of the work of ccultivation or maintaining of account or @is- 
bursements of wages will not be such contribution.of- physical: labour as-to attract 


^. 


the definition. - . . 
(1958) 1 M.L.J. 272 held too wide. English decisions referred. ' 
S. Mohankumaramangalam and S. Gofalaratnam, for Petitioner. i 
RM. ` l l - Petition dismissed. 
Ramachandra Ayyar, J.: f l ' Sri Dandapani Power Looms v: 
24th November, 1960. - T C.T.O.; Coimbatore. 


We. No. 809 of. 1958. 


Madras General Sales-ax Act (LX of 1939), sectio 3 (1) (b), as amended by Acts 
XX of 1954 and III of 1956—Scope and effect Additional tax on power loom cloth— 
Liability.. 

Under the scheme of sales-tax levied prior to the Amending: Act (IH of aue) 
poweriloom cloth was not brought within the-scope of the additional tax. When. 
section 2,(b) of Act XX of 1954 enacted that mill cloth would be liable to additional 
tax, it did not include power loom cloth. Considered in the context of Act IIT of 
1956, it is clear that prior to the amendment power loom cloth, as distinguished _ 
from mill cloth, did not attract thé additional tax imposed by Madras AE XX — 


M: K. Nambiyar and K. K: Votaopat; for Petitioner. - l l 5. sg 
The Additional CONCEDERE Pleader (M. M. ina); for Respondent. , 
R.M. Ed Role absolute. 


Rajagopalan and Srinivasan, FF. M/s. Devi Films ( (Private) Ltd. D. 
(X 24th November, 1960. D.C.T.O., Madras. 
ib. T.C. No. 126 of 1958. 


Madias General: TM Act (IX of jon Tone and Assessment Rules; Rule 

5^ (1 (b)—Hire purchase -agreement— Goods returned aid ay: for Mau tastalments 
lrminted— Allowance permissible. 3 ~ 

` Ini ċases of transactions of sale in the forr of hire purchase. agreement where the 

goods sold- are returned and the- unpaid instalments cease to be ‘payable the seller 

is entitled to claim, the total of unpaid instalments and only such instalments ` as an 

allowance. under rule 5 G) (b) of the Turnover and Assessment Rules. l 


`S. Swaminathan and K. Ramagopal, for. Petitioner. 


e 


The Government Pleader (A. Alagiriswami), for Respondent. 
R.M. o0 0. 055 S 0i coe 5 Petition allowed. 
Lue 7 : s RON Ue e ES 
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‘Rajamannar; C7. and Venkatadri, 377^. ^ 


'US =. Meenakshi v. Muthukrihsna.. 
' 25th November, 1960. : pelas l 


l , . L.P.A. 40 of 1958, 
Practice — Courts granting relief — Events subsequesnt to the suit—When could be taken 
nto consideration.. : NE : 3 


There couldebe no inflexible rule that in disposing of matters coming: before it 
Courts should never take or should always take into consideration the subsequent 
events that have come into being after the institution of the proceedings and which 
were not availablé to it at any time earlier. It must depend upon the peculiar 
circumstances of each case. Where. fresh evidence is required to substantiate the 
subsequent events and parties are not agreed on the basic allegations, it is not proper 
fog a Court to take into account the subsequent events and mould the relief in accor- 
dance with them. f i 

Fs M. S. Venkatarama Ayyar and K. Kalyanasundaram, for Appellant. 


P. S. Balakrishna Ayyar, for Respondent. j : 
Í : (———— Appeal allowed 


| RM. 
Ramachandra Ayyar, J. 1 Apparswami v. 
28th. November, 1960. | Sri Parvathavardhini, etc., Temple. 


Ros Qd G.R.P. No. 1404 of 1959. 

Madras Court-fees and Suits Valuation Act (XIV of 1455), section 8—Claim for. pay- 
ment of costs of improvement as a condition of surrendering passession—If a counter-claim. 

A claim by a defendant in a suit for possession of property, that he should be 
paid the cost of improvements effected by him as a condition of the decree for posses- ` 
sion, is neither a claim for set off nor one by way.of counter-claim and section 8 of 
the Madras Court-fees and Suits Valuation Act cannot apply to such claims. - 

P. V. Subramaniam, for Petitioner. 

K. Raman, for Respondent, 


"The Government Pleader (A. Alagiriswami), for the State. 5 n 
moo ——— 005. Petition allowed: 
Ramachcndra Ayyar, F. Chinnadurai v.. 


1st December, 1960. . a Court of Wards, Madras, 

i MEE VLC MELLON: .C.R.P. No. 1055 of:1960; 

Madras Court-fees and Suits Valuation Act (XIV. of 1955), sections 39, 48 and: 5o— 
Administration Suit-—Nature of relief claimed. . 


. Whereáplaint claims reliefs that the Court-may take charge of the suit proper 
and ascertain the shares of the contending ‘parties and distribute the same, it is an. 
administration suit attracting Court-fee under section 39 of the Court-fees Act 
and Court-fee has got to be levied after the shares are ascertained and before the 

e decree.is passed. Neither section 48 nor section 50 of the Court-fees Act could 
apply to such cases. : f : : 
P. S. Sarangapani Ayyangar, for Petitioner. 
The Government Pleader, for Respondent. . 


O0 RM. ——— ad Orders accordingly.. 


Rajamannar, Č.J., and Vanguard Fire and General Insurance Co., Ltd. v.. * 
"oU Feeraswami, F. . Annamalai & Co., Ltd. 
-` and. December, 1960. : C.C.C.A. No. 68 of 1957; 


- Insurance ‘Act (IV of 1938), section 31-A—Employing as manager or officer any person 
whose remuneration. takes the form of commission—Employment— What is—Contract of employe. 
ment in contraventlon —E fect. Bo tier a E oat 
* ‘A contract to employ does not necessarily mean to find actual employment nor 
does it imply that the person employed has to follow a daily;routine of work.. Even 


© 
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a person who: is retained to do any kind of service when the need or occasion for 
such service arises, would be a person employed within the meaning of sec-- 
tion 31-A of the Insurance Act and such employment cannot be on the basis of 
commision or bonus. A contract of employment contrary to section 31-A of the 
Act will be unenforceable where even a part of the consideration has become 


rendered unlawful by section 31-A of the Act. . e 
` GR. Narasimhachari and N. Varadarajan for Appellant. 
"IK. Subramania Pillai, Chockalingam and S. Seihurathnam for Respondents. 


R.M. ] ———— Appeal allowed. 
Ananthanarayanan, F. : Public Prosecutor v. Modi: 
7th December, 1960. Crl. Rev. Cases Nos. 842 and 

. . 843 of 1959. 


Sea Customs Act (VIII of 1878), sections 167 (8-I) and 1 78-A (2)—Scope of. 


Section 167 (8-1) of the Sea Customs Act is an omnibus provision and before 

a person could be held guilty of an offence under the section the prosecutioh must 

, prove by dependable evidence that the goods were smuggled ones. The presump- 

tion under section 178-A of the Act will be attracted only in cases where the goods 

seized fall within the specified class. Merely because a person is in possession of 

goods, not falling under the category specified in section 178-A, and is unable to 

account satisfactorily for its acquisition, it cannot be said that an offence under 
section 167 (8-/) of the Act is cbmmitted. i 


R. M. Seshadri and B. T. Sundararajan, for Petitioner. 
The Public Prosecutor, for the State. 


R.M. i - Conviction set aside. 
` Veeraswani, J- . Sankarasubbu ». Parvati Ammal. 
‘8th December, 1960. S.A. No..292 of 1959. 


Co-owneérs — Nature of ownership— Building put up by one co-owner on the joint land— 
When. could be directed to be demolished. i 


. Injunction—Co-owner putting superstructure on joint land—Mandatory injunction ` to 
-demolish— When could issue. : 


e ‘In the case of co-owners no one can claim an exclusive right to any parti- 
«cular part of the property owned: in common and as such an encroachment by a 
qb-owner upon a portion of the common property cannot be equated to trespass. 
Unless such an encroachment is shown to have been objected to by the other co- 
owners at the earliest time and is also shown to cause material and substantial injury 
to the other co-owners which cannot be otherwise compensated, a mandatory in- 
junction to demolish the building will not be issued. A purchaser from a com- * 
;plaining co-owner cannot claim any better right. 


- R. Ramamurthi Ayyar and M. D. K. Vallinayakam, for Appellant. 
P. S. Chandrasekara Ayyar and P. S. Ramachandran, for Respondent. 


R.M. —— Appeal allowed. 

mE Ramachandra Iyer and i a - Bibijan v. Collector of 
" Kunhamed Kutti, T. — - North Arcot Dt, 
14th December, 1960. x . A.A.O. No. 325 of 1958, 


Income-tax Act (XI of 1922), section 46 (2)—Certificate under—If could be executed 
iby a civil Court as a decree. 

A certificate of the Income-tax Officer issued under section 46 (2) .of the 
Incgpe-tax Act to the Collector is not a decree of a civil.Gourt and the Collector has 
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no power to apply for execution of the same to the civil Court. The fact. that the 


. Collector can recover the amount by adopting the process of an execution in a. civil 


Court does not mean that the certificate is as such executable by a civil Cont: 
» M. Ramachandran and T. V. Balakrishnan, for Appellant. 
The Government Pleader (A. Alagiriswami), for Respondent. 


R.M. ? . = Appeal allowed. 
Kunhammed Kutti, F. E Alab Bai v. Ramanujachari. 
16th December, 1960. . G.R.P. No. 1747 of 1959. 


Madras Court-fees and Suits Valuation Act (XIV of 1955), section 33 (2)—Appli- 
cability. 

e Two conditions are necessary before a defendant, who claims to be a prior 
mortgagee, can be called upon to pay Court-fee on his claim under seqtion 33 (2) 
of the Madras Court-fees and Suits Valuation Act. Thefirst is that he should pray 
in his written statement that the amount due on his mortgage or charge be deter- 
mined. The second is that there shoud be a direction in the decree for the payment 
of such amount to him. 

R. Narasimhachari and N. Varadarajan, for Petitioner. 
* The Government Pleader (A. Alagiriswami), for the State. 
N. C. Raghavachari and N. S. Varadachari, for Respondents. 


R.M. : MEME Petition allowed. 
3 e 
Rajamannar, C.F., and Madurai Municipality v. 
P 
Venkatadri, F. x State of Madras. 
16th December, 1960. Appeal No. 73 of 1957. 


Madras District Municipalities Act (V of 1920), section 76-A PU WE Gouncil 
concerned *— Meaning of 

The expression ‘ municipal council ‘concerned ? which occurs in clause. (b). of 
section 76-A of the Madras District Muncipalities Act is practically the same as the 
expression ‘the municipality in which he is employed’. In order fo enable the 
Government to recover from a municipality the salary of a health officer or engineer 
appointed under section 76-A of the Act, the officer concerned should be in the 
service of the municipality. In casés where such an officer is suspended and later 
reinstated, the period of absence being treated as leave or duty, the municipality 
liable to pay the allowances, etc., of the officer; will be the municipality which he 
was serving on the date of suspension. ; 

M. K. Nambiyar and K. K. Venugopal for Appellant. 

The*Government Pleader (A. Alagiriswami), R. Desikan, K. S. Desikan and eK. 


Raman for Respondents. ° 
R.M. — Appeal allowed. 

Kunhamed Kuti, 7. : _Ponnuswami v. Venkataraman. 

21st. December, 1960. : '" C. R.P.. No. 1795 of. 1959. 


Civil Procedure Code (V of 1908), Order 33, rule 1, Explanation (a) Sufficient means * 
— What is. 


The words * sufficient means to enable han to pay the Court-fee’ in rule I 
of Order 33 of Civil Procedure Code is not equivalent to possession of sufficient 
properties. "The possession contemplated is not possession of the requisite property 
but the means,.i.e., the capacity to raise the money necessary for payment of* 
Court-fee. «In deciding the question of means it is for the Court to decide, on the 
facts of each case, whether it should take into consideration or not the subject-matter 
in dispute. 

P. Kothandaraman, for Petitioner. 

R. Ramamurthi Ayyar, G. S. Swaminathan, and R. Shunmugam, for Respondent. 


R.M. ———— Petition allowed. 
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-Rámakrishnan, J. E i v Sivathanu v. Valliamma. 


23rd December, 1960. A. No. 305 of 1957. . 


Transfer of Property Act (IV of 1882)—Former Travancore State areas— Principle of 
subrogation—Extent of application—Limitation. à E 


In areas such as the former Travancore State where the Tragsfer of Property 
Act was inapplicable, a co-mortgagor redeeming a prior usufructuary mortgage 
is not subrogated to the rights of the prior mortgagee in the sense that the priog 
mortgage is kept alive and treated as subsisting for the purpose of construing the 
period of limitation when the non-redeeming co-mortgagor sues for partition and 
separate possession of his share of the mortgaged property. It will only be a case 
of working out the equities between the parties to the limited extent necessary. 


The decision of the former Travancore or Travancore-Cochin High Courts 
have no binding effect on the Madras High Court and are at best considered to 
have a persuasive value. 


T. M. Krishnaswami Ayyar and A. Balasubramanian, for Appellant. 
S. Padmanabhan,. for Respondent: 


R.M. . Appeal allowed in part? 
Ananthanarayanan, F. Ratnamala, Jn re. 
11th January, 1961. - - . Crl. Appeal No. 207 of 1960. 


Suppression of Immoral Traffic in Women and Girls Act (CIV of 1956), section 2 (a) 
and (3)—Brothel—Meaning of—Object of the Legislature. 


The object of the Suppression of Immoral Traffic in Women. and Girls. Act, 
1956, is to prevent commercialised vice and not to penalise an individual prostitute. 
The idea is not to render prostitution per se a criminal offence. 


The definition of ‘ Brothel’ in section 2 (a) of the Act implies that where a 
single woman practises prostitution for her own livelihood, without any other pros- 
titute or other persons involved in the maintenance of such premises, her residence 
will not amount to a brothel. An individual prostitute residing in a place cannot 
be said to be ‘ keeping a brothel ’-so as to attract the penalty under the Act. 


(Use of traps. and mode of raid—Caution in procedure indicated). 
The Public Prosecutor, for the State. 


R.M. : ; Orders agcordingly, 

. S E 
Ramakrishnan, F. Nallayee, 7n re. 
31st January, 1961.. Cri. Appeal No. 624 of 1959. 


~ Qriminal Procedure Gode (V of 1898), section 2771 (2)—Gonvictlon based on plea of guilty 
—P ropriety . e@ 

Under section 271 (2) of the Criminal Procedure Code the Court is no doubt 
empowered to record the plea of an accused and convict him if the accused pleads 
guilty. But the conviction need not necessarily follow the plea of guilty. The Court 
has discretion to accept the plea or proceed to take evidence notwithstanding 

“the plea, Courts will be exercising a wise discretion in not accepting the plea of an 
accused and’ proceeding with the recording of evidence. ; 


The Public Prosecutor, for the State. 
R.M. Sentence modified. 
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[Supreme Covrr.] 
B. P. Sinka, C.F.; S. K. Das, A. K. Sarkar, . . The Union of India v. 
: N. Rajagopala Ayyangar and The Maharaja Kishangarh Mills, Ltd., 
J. R. Mudholkar, FF. In liquidation. 
19th January, 1961. G.A. No. 252 of 1956. 


Central Excise and Salt Act (I of 1944)—Section 11 of the Finance Act, 1950— 


Rajasthan Excise Duty Ordinance (XXV of 1949)—Articles 278, 27g and 295 of the 
Constitution. 


It is true that Article 277 has saved, for the time being, until Parliament made 
a provision to the contrary, the power of the State of Rajasthan to 1 vy such a duty, 
ptit that is only a saving provision, in terms subject to the provisions of Article 278. 
Thus, the combined operation of Articles 277 and 278 read with the agreement vest 
the power of levy and collection of the duty in the Union of India. It is only in 
the absence of an agreement like the one we have in this case that the Rajasthan 
Government could continue to levy and collect the duty in question. The agree- 
ment between the two Governments completely displaced the operation of Article 
277 in regard inter alia to the levy of this duty so far as the State of Rajasthan is 
‘concerned, It is clear, therefore, that the High Court was in error in holding that 
Article 278 was any answer to the claim of thé Government of India and should 
override the provisions of Article 278 read with the agreement. On a proper 
construction of these provisions, in our opinion, the result is just to the contrary. 
In this view of the matter, it is not necessary to' consiGer the other arguments 


advanced: on -behalf of: the appellants, whether Article 295 should prevail over 
Article 277. $5 A: 


Gopal Singh, for. Appellant. . 
S. N. Andley, for Respondent. 


G.R. Appeal allowed. 


[SUPREME Coumr] ` 


B. P. Sinha, C.F., S. K. Das, A. K. Sarkar, Bhagwati Saran v. 


N. Rajagopala Ayyangar and F. R. Mudholkar, JF. - m The State of U. P. 

e 20th January, x96r. : Cr. À. No. 16 of 1959. 

Tron and Steel, Control Order (1941), section 11-B— Articles 14 and 19 of *the 
Constitution. i 


Following their earlier decision in (1960)2 S.C.R. 627, the Court held that the 
constitutionality of'section 11-B of the Iron and Steel Control Order has been the 
subject of elaborate consideration by this Court in the above mentioned case and is 
therefore, no longer open to argument. i T = 

** We consider that there is no material on the basis of which an argument could 
be sustained that the special conditions to which learned counsel adverted con- 


tained any element of unfair or irrational discrimination to attract Article 14 of the, 


Constitution. 


R. V. S. Mani, for Appellant. 
'G. C. Mathur and C. P. Lal, for Respondent. . 
GR. Appeal dismissed, 
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[SUPREME Court.] 


A. K. Sarkar and N. Rajagopala Ayyangar, FF. The State of Madhya Pradesh v- 
25th January, 1961. B Ahmadulla, 
Cir. A. No. 120 of 1950.. - 


Penal Code (XLV of 1860), sections 302 and 84—Scope—Crime by a- person of fan. 
unsound mind. 

** We consider that there was no basis in the evidence before the Court for tht 
finding by the Sessions Judge that at the crucial moment when the accused cut the 
throat of his mother in law and severed her head, he was from unsoundness of mind 
incapable of knowing that what he was doing was wrong. Even the evidence of the 
father does not support such a finding. The crime was not one committed in ea 
sudden moed of insanity but one that was preceded by careful planning and 
exhibiting cool calculation in execution and directed against a person who was , 
considered to be the enemy. 


I. N. Shroof, for Appellant. 


G.R. Appeal allowed. 


[Supreme Counr.] 


P. B. Gajendragadkar, K. N. Wancloo T. V. R. Subbu Chetty's Family Charities v. 
and K. C. Das Gupta, FF. ; M. Raghava Mudaliar. 
27th January, 1961. C.A. No. 204 of 1956. 


Hindu Law—Widow’s power to aliencte—Reversioner’s right—Legal necessity. - . 


If a presumptive reversioner is a party to an arrangement which may properly 
be called a family arrangement and takes benefit under it, he would be precluded. 
from disputing the validity of the said arrangement when reversion falls open and 
he becomes the actual reversioner. The doctrine of ratification may also be in- 
voked against a presumptive reversioner who, though not a party to the transaction, 
subsequently ratifies it with full knowledge of his rights by assenting to it and taking 
benefit underit. Itis, however, clear that mere receipt of benefit under an arrange- 
ment by which a Hindu widow alienates the property of her deceased husband would 
not preclude a presumptive reversioner from disputing thé validity of the said aliena- 
tion: when he becomes the actual reversioner. ‘ It must always be a question of fact 
às to whether the conduct of the said reversioner on which the plea of ratification is 
based does in law amount to ratification properly so-called. . i: 


"Therefore, in our opinion, the conclusion is inescapable that the impugned 
transfer is not justified by legal necessity. 


R. Keshva Aiyangar, Senior Advocate, for Appellant. : . 
` A. V. Viswenatha Sastri; Senior Advocate, for Respondent No. 1. - 
B. K. B. Naidu, Advocate, for Respondent No. 6. 


SG. "E =a Appeal dismissed. 

*  [SupreME Counr.] l 
J. L. Kapur and F. C. Shak? FF. - V. R. Subramanyam v. 
rst February, 1961. B. Thayappa and others, 


C.As. Nos: 321 and 322 of 1956. 
Contract Act (IX of 1872), section 70—Compensation—Quantum meruit. - 


* Ifa party to a contract has rendered service to the other not intending to do 
so gratuitously and the other person has obtained some benefit, the former is en- 
o : 
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titled to compensation for the value of the services rendered by him. _ Evidently, 
. the respondent made additional constructions to the building and they were. not 
done gratuitously. He was therefore entitled to receive compensation for the work 
done which was not covered by the agreement. The respondent claimed under 
'àn oral agreement compensation at prevailing market rates for work done by him : 
even if he failed to prove an express agreement in that behalf, the Court may still 
award him compensation under section 70 of the Contract Act. By awarding a 
decree for compensation under the Statute and not under the oral contract pleaded, 
there was in the circumstances of this case no substantial departure from the claim 
made by the respondent. i 


S. K. Venkataranga Aiyangar, for Appellant. (In both the Appeals). l 
'* B. K..B. Naidu, for Respondents. : ER. 
SPUR CM x uo DUWUIOA bu oet cu Appeals dismissed. 


.^ [SUPREME Counr.] 


P. B. Gajendragadkar, K. N. Wanchoo -Satinder Singh & Sardanni Gurdial Kaur v. 
and K. C. Das Gupta, FF. ^ , `- , Umrao Singh and the State'of Punjab. 

ond February, 1961. C.As. Nos. 396 to 399 and 419 to. 

e 421 of 1959 and. 152 of 19608 


Land Acquisition Act (I of 1894), sections 4 and 32 —Punjab Requisitioning. and 
Acquisition of Immoveable Property Act (XI of 1953). á ES 


.* > The Scheme of section 32 of the Land Acquisition Act is that in cases'to which 
the said section applies the Court shall order the compensation amount to be in- 
vested in the purchase of other lands which would be beld under the right, title and 
conditions of ownership as the land in respect of which the compensation amount 
has been deposited. . That is the plain effect of section 32 (i) (a). Section 32 (x) 
(b) comes into operation if such purchase cannot be effected forthwith and it has 
to remain in operation until such purchase is made. In other. words, if the com- 
pensation amount cannot be immediately invested in the purchase of other lands, 
as'an interim measure the said amount may be invested in.the prescribed securities 
and income thereof distributed to those who were entitled to it. Therefore, even 
if the principle underlying section 32 is extended to thé present case on equitable 
considerations it would not justify the appellant's claim that the compensation  * 
amount Should itself be treated as corresponding to the corpus of lands acquired 
and should be.permanently invested in suitable securities leaving to the parties 
concerned the right to enjoy only its income. Such a.course is plainly inconsistent. 
with the principle recognised by section 32 (1) (a). 


M. C. Selalvad, Attorney-General for India, for Appellant (In C.As. Nos. 396 
to 398 of 1959) and Respondent No. 2 (In C.As. Nos. 419-421 of 1959 and 152 of 
1960. S : 


A. V. Viswanatha Sastri, Senior Advocate, for Appellant (In C. As. Nos. 419 to 
421 of 1959 and Respondent No. 1 (In C. As. Nos. 396 to 398 of 1959) and 
Respondent No. 3 (In C.As. No. 152 of 1960). : ; 


G. C. Mathur, .for Appellant (In C.A. No. 152 of 1960.) 


Gopal Singh, for Respondent No. 2 (In C. As. Nos. 396 to 398 of 1959) and 
Respondent No. 1 (In C.As. Nos. 419 to 421 of 1959 and 152 of 1960). 


GR. «e "à ] High Court's decree modified. 


$c s Dom E eae T 
T e 


E es 
[SUPREME Counr.] | 


P. B. Gajendragadkar, A..K. Sarkar Commissioner of Income-Tax, Bombay * 


and K.N Wanchoo, JF. > : City v. Dharamdas Hargovandas. 
ard February, 1961. : G.A. No. 240 of 19558 


Income-tax Act (XI of 1922), section 4 (1) (b) (iii) and section 60 (2). 


The question referred to the High Court was “ Whether, in any event, on the 
facts found by the Tribunal, there was any remittance by the petitioner to Bombay 
within the meaning of and assessable under section 4 (1) (b) (iii) of the Income-tax 
Act”. The relevant words of clause (b) (iii) with which we are concerned are these: 
* are brought into or received in the taxable territories by him during such year ". 
- We have held that this is a case of receipt by the respondent in the taxable territories ; 
it is therefore unnecessary to consider in the present case whether the words “ brought 
into the taxable territories by him " means that the income must be brought in by 
the person himself as held by the High Court. This being a case of receipt, there 
-can be no doubt that income, etc., was received by the respondent and the indirect 
method employed in this case for receiving the money would nonetheless make it 
-a receipt by the respondent himself. We are therefore of opinion that the res- 
pondent is liable to pay income-tax on the sum of Rs. 50,000 under section 4 (1) 
(b) Gii) of the Act and the question framed therefore must be answered in the affir- 
mative. The result is that the appeal is allowed and the order of the High Court 
set aside. : f : - 


Hardayal Hardy, for Appellant. 
G. S. Pathak, Senior Advocate, for Respondent. 


-G.R. 


Appeal allowed, 


[SUPREME Counr.] 


-B. P. Sinha, C. F., S. K. Das, Ai K. Sarkar, i Ranchhoddas Atmaram v. 
N. Rajagopala Ayyangar and Union of India and 


JF. R. Mudholkar, FF. T. K. Gupta v. The State of Bombay. 
gnd February, 1961. - ` Petition No. 300 of 1960 and 
: Cr. Appeal No. 107 of 1958. 


Sea Customs Act (VIII of 1878), sections 19 and 167—Articles 14, 20 (2) of the Consti- 
tution of India—Section 23 of the Foreign Exchange Act, 1947—-Affirmative and negative 
senjences distinctive. * 


* ** We have earlier held that either of the two penalties provid ed may be chosen 
‘by the authorities concerned as they consi er fit. T 


“ The learned counsel then said that if both the. alternatives were available to 
the authorities concerned to choose from, then the provision would give them a very 
arbitrary discretion which, whether it offended Article 14 or not, there is no reason 
to think was intended by the Legislature. We do not think that this argument is of 
force. Each of the alternative penalties provided, has a limit attached to it. There- 
fore the discretion is neither unlimited nor arbitrary: It may be that three times 
:the value may amount to an enormous sum but that will be so only when the 
evalue of the goods with which the offence is concerned, is high. ` If goods of high 
value are the subject-matter of the offence, then there is no reason for saying that 
the provision for imposing a penalty-of three times that value, is not intended by 
the Legislature. Jj 

. It would indeed be strange if a statute like the Sea Customs Act, on the proper 
"working of which the finances and cammerce of the country largely depend, con- 
sidered a pecuniary penalty of Rs. 1,000 enough for a breach of any of its provisions. 
"We fesl no doubt that the Act did not intend this. f 


@ 
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„Porus A. Mehta, for Petitioners. - 


C. K. Daphtary, Solicitor-General of India, for Respondents (In Petition No. 
300 of 1960. Pes i 


Porus A. Mehta, for Intervener. . 


N. C. Chatterjee; Senior Adocate, for Appellant. 
H. R. Khanna, for Respondents (In Cr.A. No. roy of 1958). 


G.R. : Petition and Appeal dismissed. 

i [SurREME CounT.] - i 
P. B, Gajendragadkar and K. N.: Wanchoo, F7. Raje Anandrao v. 
23rd February, 1961. y Shamrao. 


C.A. No. 370 of 1956. 


. Civil Procedure Code (V of 1908), section 92—Scopc—Modification of a scheme— 
Procedure. i 


“It is not necessary to hold that a suit under section 92 in which a scheme is 
framed providing such a clause is pending for ever. The scheme deals with the 
administration of the trust and for the purposes of the scheme it would not be wrong. 
or improper to treat a suit under section 92 as analogous to an administraton suit. 
On that view it would in our opinion be just and convenient to provide for a clause 
in the scheme which is framed for the administration of the trust to allow for its 
modification by an application. We therefore accept the view of the Bombay, 
Calcutta, Allahabad and Patna High Courts in thi. matter and hold that it is open 
in a suit under section g2 where a scheme is to be settled to provide int he scheme 
for modifying it as and when necessity arises, by inserting a clanse to that effect. 
Such a suit for the settlement of a scheme is analogous to an administration suit and 
so long as the modification in the scheme is for the purposes of administration, such 
modification can be made by application under the relevant clause of the scheme 
without the necessity of a suit under section 92 of the Code of Civil Procedure. 
Such a procedure does not violate any provision of section 92. The view taken by the 
Madras High Court that insertion of such a clause for the modification of the scheme 
is ultra vires is incorrect. It was therefore open to the District Judge in the present 

rase to gnodify the scheme. 


A. V. V. Shastri, Shankar Anand and Ganpat Rai, for Appellant. . 


W. R. Barlingey and A. G. Raina Parkhi, for Respondents. 
G.R. i - Appeal allowed. 


Jagadisan and Kailasam, FF. ] Srilasri Subramania Desikar, 
19th December, 1960. Pandara Sannadhi v. 
State of Madras. 

Appeal No. 294 of 1957.* 


Madras Estates Land (Reduction of Rent) Act (XXX of 1947)—and Madras Estates 
Supplementary Act (XXIX of 1956), section 3-A—If restrospective in operation. 


Section 3-A of.the Madras Estates Land (Reduction of Rent) Act, 1947, in- 
troduced by the Amending Act XXIX of 1956 cannot affect suits pending in civil 
Courts on the date when the Amending Act.came into force. The Amending Act 
does not either expressly or by intendment make the amendment retrospective in 
operation. Section 3-A of the Act could not therefore deprive the jurisdiction ef 


c vil Courts to decide suits instituted and pending before them before the date of the . 
_ introduction of the said section. i ; 


" 
Ne 


(Case-law reviewed—Scheme of the Act. analysed). a 


S. Nagaraja Ayyar, for Appellant. "n xs ecce 

The Government Pleader (A. Alagiriswami) and R. G. Rajan, for Respondent. 

R.M. l ~ pos Appeal allowed. 
Ramachandra Iyer and ro mn oP : Sangavi*v. 
Kunhamed Kuiti, 73.7 Sha Devsee Moolchand. 
19th December, 1960. _ A.A.O. Nos. 219 and 220 of 1958. o 


Civil Procedure Code (V of 1908), section 20—JFurisdiction—Parties agreeing to vest 
jurisdic ion in one of the two competent Courts. ! ° 


... -Practice—Contract between partie agreeing to vzs} jurisdiction in one of two competent 
Courts—Scope of. 7 ] 2 : 


_It‘is no doubt true that where there are two competent Courts which can try 
and deal with the subject-matter of a claim on a contract it would be open to the 
parties to agree that the disputes arising -undér the contract should be adjudicated 
by one of such Courts. It is equally well settled that-contracts which attempt to 
oust the jurisdiction of one of the Courts, which under the law can take cognizance 
of the suit, will have to be stricitly construed. : m emt : 


.. Where the clause in a contract stipulated ‘that-all proceedings in respect of it 
shall be taken in a Court of original jurisdiction in Tirupur and it so happens 
‘that only a District Munsif’s Court exists at that place with limited pecuniary juris- 
‘diction, a suit claiming an amount beyond the pecuniary jurisdiction of the said Court 
"will be outside the ‘purview af the clause. ‘Such a clause'cannot be interpreted to 
"mean any Court having original jurisdiction-over Tirupur, such as the Sub-Court 
‘at Coimbatore.. The general rule of construction.of a written contract is that its 
‘language:should be understood in its ordinary and natural meaning even though 
such a construction may not carry out the purpose, which the parties may be 


supposed. to have intended. - l 
49 O.W.N. 123; (1954) 1 M.L.J. 434, referred. 


: 
$ It will not however be open to the parties by agreement to vest a jurisdiction 


in a Court which it did not' possess and deprive an only Court of the jurisdiction , 
"which it has. : 


V. C. Gopalaratnam, V. Devarajan and V. S. Rangachari, for Appellant. 
A. Balasubyamaniam and K. N. Venkataramant, for Respondent. 


R.M. l Appeal allowed. 
t Ramakrishnan, J-.- - Abraham v. Varampattu Asirvadham. 
23rd December, 1960. - ` Appeal Na. 336 of 1957. 


Civil Procedure Code (V of 1908), section 95—Claim for compensation under. ` 


Though no special provision is made for the procedure to be followed in dealing 
with an application for compensation under section 95 of the Civil Procedure Code, 
still it is clear that the Court cannot provide for compensation under section 95 as 
part of the decree in the suit itself. The claim for compensation is collateral to the 
suit leading to an order independent of the decree in the suit, which order is in turn 
wppealable. Hence there should be at least an application before the Court in that 


we 
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regard, either independently or by way of claimin a counter, a formal notice whereof 


- should be given to the other side and orders should be passed thereon independently. 


J. S. Athanasius and R. G. Rajan, for Appellant. - 


V. Ganapatisubramania Ayyar, S. Mohan Kumaramangalam, K V. Sankaran and 
S. Mahadevan, fgr Respondents. 


. R.M. mE Appeal allowed in part. 
17 ! i i 
Rajagopalan and 4 Raman Chettiar v. 
Srinivasan, FF. ` Commissioner of Income-tax, Madras. 
30d January, 1961. R.C. No. 114 of 1956. 


Income-tax Act (XI of 1922) sections 34 and 22— Effect —Scope of —Prpcedure under 
—When could be invoked. 


The First proviso to section 34 (1) of the Income-tax Act requires that no notice 
should issue under the section unless the Officer has recorded his reasons for doing 
so and the Commissioner is satisfied with such reasons recorded. A notice issued 
without complying with the requirements of the Proviso will be invalid and subse- 
quent proceedings taken in pursuance of such a notice cannot be valid either. Where 
an assessee has filed a return in pursuance of section 22 (1) or (2) of the Act, however, 
belated it may be, the Income-tax Officer cannot ignore the return and proceed 
otherwise either under section 23 (3) or 34 (1) (a, A return submitted in response 
to an invalid notice under section 34 cannot be relaied to that notice and could 
only be treated as a valid return filed by the assessee under section 22 (3) of the Act 
and it is not open to the Department to ignore the return and issue a fresh notice 
under section 34 (1) (a) of.the Act. z il uct 


S. Swaminadhan and K. Ramagopal, for Petitioner. 
C. S. Rama Rao Sahib and S. Ranganathan, for Respondent. 


RM: . Answered accordingly: 
jagadisan F EE Sivaji Rao v. Akilandeshwari Ammal. 
6th January, 1961. S.A. Nos. 37 and 38 of 1959. 


Landlord and tenant—Darkhast grants—Tenant if could question validity of grant— 
Jurisdiction of Court. es 

It if well settled law that procedural irregularities, if any, occurring in the 
course of proceedings, for grant of Government lands cannot vitiate the grant ang it 
is beyond the competence of civil Courts to set aside the grant or refuse to recognise 
its validity. So long as the authorities act within the scope of their powers con- 
ferred on them by the rules; it is not upen to the civil Courts to discuss the sufficiency 
or otherwise of the ground or the regularity of the procedure adopted by them. 


T. R. Srinivasan and T. V. Sadagopachari, for Appellants- . : 
A. K. Sriraman and A. Balasubramaniam, for Respondents, -` 


s 


R.M. . Appeal allowed. 
Ananthanarayanan and Veeraswami, FF. f . In re Palaniappan. 
29rd January, 1961. Crl. Appeal No. 246 of 1960: 


+ Criminal Rules of Practice—Rule 166— Counsel engaged by State for the defence—Accused 
repudiating the counsel and desiring to cross examine the witnesses himself —Duty of Court. 


It is true that the provisions of Rule 166 of the Criminal Rules of Practice are ` - 
mandatory and should be complied with in all cases where applicable. But the 
F © 
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rule does not invest the Court with any authority to permit a counsel to represent 
. the accused even after an express repudiation of that representation by the accused. - 


Per Veeraswami, 7.—‘‘Rule 166 of the Criminal Rules of Practice seeks to safe- 
guard the right of the accused. -Where the requisites of ‘that rule are satisfie 
clearly it is the duty of the Court to appoint a counsel. But that rule in no way 
affects the right of the accused to defend himself. The fact that àn accused is re- 
presented by counsel does not in any way stand in the way of the accused cross- 
examining the witnesses”. - 


G. Gopalaswami, for Appellant. 
The Public Prosecutor, for the State. . 
RM. um |... Appeal-allowed. 


Katlasam, 7. . SE ` Ramadoss v. Palanichami. 
2nd February, 1961. C.R.P. Nos. 1197 and 2510 of 3960. 


Madras Hindu Religious and. Charitable Endowments Act (XIX af 1951), section 
39 (4) and section 18—Period of one month—How computed. ` i : 


The period of 30 days prescribed under section 39 (4) of the Madras Hindu 
Religious and Charitable Endowments Act, 1951 for filing an application to the 
Court to set aside the order of the Commissioner is to be computed from the date 
of the receipt of the order by the aggrieved party, viz., hereditary trustee. The 
section does not contemplate excluding the time taken for disposing of a revision 
petition filed. under section :8 of the Act. Zur 


The Advocate-General (V. K. Tiruvenkatachari), T. P. Gopalakrishnan and A. 
Narayanaswami, for Petitioner. : AUT qute 


V. C. Srikumar and The Government Pleader (A. Alagiriswami), for Respondent. 


R.M. - l i Petition allowed. 
Rajagopalan and Srinivasan, JF- : Santhosha Nadar v. First Assistant 
ath February, 1961. - -- Income-tax Officer, Tuticorin. 


. W.P. No. 1011 of 1958. 


Income-tax Act (XI of 1922), section 46 (2) and Madras Revenue Recovery Act (II of 
1864)—Certificate issued for a particular sum—Subsequent payment and reduction ef amount 
dues—Duty of Collector to bring the properties of assessee for sale for the exact amoun, due. 


It is no doubt true that when once a certificate is issued under section 46 (2) 
of the Income-tax Act for a specific amount as arrears of tax, the fact that subsequently 
the arrears were reduced by payment will not vitiate the certificate itself and the 
Collector has jurisdiction to recover the balance on the basis of the original certi- 
ficate itself. Bat under the Revenue Recovery Act the Collector has no jurisdiction 
to bring any property to sale to recover a sum larger than what is legally due on 
the date of notice of attachment." Hence where a notice of attachment mentioned 
a larger amount than what is actually due on that date a sale held in pursuance of 
it will be vitiated. z 


M. R. M. Abdul Kareem and T. Martin, for Petitioner. 
C. S. Ramarao Sahib, for Respondent. mE l . 
R.M. Order accordingly. 


Kailasam, F. Godavari Bai v. Seshadrinathan. 

+ 29nd November, 1960. š "E C.R.P: No. 1208 of 1959. 
Evidence Act (I of 1872), section 34—Scope of. ` A 

It is no doubt true that entries in books of account regularly kept in the course 

of business are relevant under section 34 of the Evidence Act. But as provided in 


the illustration fo the section itself the entries by themselves are not sufficient to 
queue any person with liability for the debt unless there is evidence to prove the 
ebt. 


K. Parasaran, for Petitioner. 
T. R. Ramachandran, for Respondent. 





e RM. — Petition allowed. 
Jagadisan and Kailasam, F7. Arumugha, Chettiar v. 
: 12th December, 1960. Kuppuswami Chettiar, 


Appeal No. 8 of 1957. 
Deeds—Construction—Release deed—If could be construed as conveyance. 


fiven though a deed may be styled as a ‘ release deed ° if the intention to transfer 
any right of the executant in the subject-matter of the deed is clear, the document 
could be treated as a conveyance. : f 


T. K. Subramania Pillai, for Appellant. 
T. R. Ramachandran and V. S. Ramakrishnan, for Respondents. 


R.M. ———— i Appeal allowed. 
Veeraswami, F. O Lakshmanan Chettiar v. Mamdan Chettiar. 
12th December, 1960. S.A. No. 219 of 1959. 


Limitation Act (IX of 1908), Article 116—Suit for compensation for breach of warranty 
of title—Starting point for limitation. 

In cases where immoveable property is purchased without taking physical 
possession from the vendor and, the vendee has to institute a suit against third parties 
for recovering physical possession, the breach of covenant as to title as between the 
vendor and vendee could be reasonably said to occur only when it is found, as a result 
of the suit by the vendee against the third parties, in possession, that the vendor has 
no title.’ Hence for a vendee’s suit for compensation against his vendor for breach 
of warranty of title and possession the starting point for limitation under Article 116 
of the Limitation Act will be the date of the dismissal of his suit against the third 


party. 


K. 3. Ramamoorthy and T. R. Mani, for Appellant. ct 
K. S. Champakesa Iyengar and K. C. Srinivasan, for Respondents. 
R.M.:: ————. Appeal allowed. 
° Veeraswami, F. Sri Bava. Oushadeswara Swami v. 
13th December, 1960. - Subbeiah Mudaliar. 


S.A. No. 221 of 1959. 
Practice—Contracts—Enforcement—Court—If has power to relieve parties from their 
obligation on grounds of equitable principles. - 


Courts can only look to the terms of the contract between the parties and en- * 
force them subject to the law. "There is ho power in Courts to depart from the 
terms of a contract and relieve a party from his obligation under it on grounds of 
equitable principles. 


T. M. Chinnayya Pillai, for Appellant. 
K. S. Naidu and K. S. Bhaktavatsalam, for Respondent. 


RM. ~ ———— " Appeal allowed. 
M—N.R CGC = 
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Ramachandra lyerand . ` State of Madras v. 


Kunhammed. Kutti, FF. - Thuthukudi etc., Sangam. 
20th December, 1960. Appeal No. 370 of 1957. 


Madras Hindu Religious and Charitable Endowments Act (XIX of 1951), section 6 (16). 
— Specific. endowment ’’—What is. 
In order to constitute a valid endowment it is necessary that tke donor should 
. divest himself of the property and in case of dedication to God or to a charity the 

dedication can be effectuated orally without any necessity fora written instrument, 
But a mere credit entry in the account books of the donor for a certain charity will 
not be sufficient to create an endowment unless the amount is set t apart and appro- 
priated towards the specific object. 

(1945) 2 M.L.J. 164 ; (1952) 1 M.L.J. 282, followed. 

The Government Pleader (A. Alagiriswamy) and R. Desikan, for Appellant. 

S. V. Rama I engar, for Respondent. 


R.M. SS Appeal allowed in part, * 
Rajagopalan and Sri inivasan, F. : Perianna Pillai v. 
ard January, 1981. Commissioner of I.T., Madras. 


R.C. No. 132 of 1956. 

— Income-tax. Act (XT of 1922), section 13, Proviso— Rejection of assessee’s books of, 
account—Conditions necessary for. 

What the Proviso to section 13 of the Income-tax Act requires is that the system 
of accounting adopted by the assessee should be defective, before the department 
could reject the books of account of an assessee. On the only ground that the gross 
profits as disclosed by the accounts of an assessee is low, in comparison with others 
in similar trade, the system of accounting adopted by an assessee cannot be rejected. 

K. Srinivasan and D. S. Meenakshisundaram, for Appellant. 

C. S. Rama Rao Sahib and S. Ranganathan, for Respondent. 





R.M. ` Reference answered in 
favour of assessee. 

Veeraswami, F. - Kailasa Reddiar v. Ponnammal. 
Ath Fanuary, 1961. S.A. Nos. 1050 and 1951 of 1957. 


Civil Procedure Code (V of 1908), section 47— Party to suit struck off under Order 10, 
rule 2— When could be deemed to be a party defendant for purposes of section 47. 2 

Whether a person who: has been exonerated from a suit and has been sinick: f 
off as improperly impleaded, under the provisions of Order 10, rule 2 of the Code, 
could nevertheless be deemed to be a party defendant for purposes of séction 47 of 
the Code is one of substance and not of form. An order exonerating a party from 

e  asuit may be made on several grounds and whether or not such a person could still 

be deemed to be a party for certain other purposes will depend on the circugnstances 
of tach case having regard to the pleadings and the scope of the order of exoneration. 

A. Sundaram Iyer, for Appellant. 

T. P. Gopalakrishnan, for Respondent. 

R.M 


"M. nich Appeal dismissed. 
Kailasam, 7. : Ganesa Mudaliar v. Chellammal. — 
and February, 1961. C.R.P. No. 1525 of 1959. 


Madras City Tenants’? Protection Act (ILI of 1922)—4Applicability— Benefits of the 
Act -New tenancy—When could be inferred. 

The Madras City Tenants’ Protection Act confers the benefit under it on tenants 
holding over at the commencement of the Act. Where a tenant continues on the 
. land on the same conditions as before, the mere fact that a fresh lease-deed was 
“executed by him does not.disentitle him from claiming the benefits of the Act. If 
there are any variations in the terms of the tenancy it will be a new tenancy and the 
tenant will not be entitled to the benefits of the Act. The burden is on the landlord 
to prove that there has been a variation of the terms of the tenancy. 

I.L R. (1940) Mad. 172; (1945) 2 M.L.J. 190 i (1948): 1 M.L.J. 274, referred. 
S. V. Kumaraswami, for Petitioner.- 

B. Kalyanasundaram, fox Respondent. . į E 

B.M. f EIER ` Petition allowed. 


SU 


\ 
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Srinivasan, F. E Swami Nelliappar, etc., Devasthanam v. 


39 


. 2nd December, 1969.) ~~ Sri Navanecthaswami; etc., Temple. 


Xs a . : . . S.A. No: 415 of 1959. 
« Madras Hindu Religious and Charitable Endowments Act (XIX of 1951), section 62— 
Scope of —Effect of appointment of Receiver. i 


Section 62 8f the Madras Hindu Religious and Charitable Endowments Act, 
1951, places a restraint upon, the powers of a Civil Court and prohibits any stay of the 
érder of the Commissioner framing a scheme till the disposal of the suit. The ex- 
pression “shall have no power to stay the Commissioner's order" is compendious 
and the object of the prohibition is to postpone whatever relief the Court is called 
upon to grant to the stage of final determination of the suit. Hence, when a Court 


: appoints a Receiver in such a suit, it cannot have the effect of staying the operation 


ofthe order of the Commissioner and the competency of the Executive Officer 
remains unaffected and he could take such steps in relation to the administration of 
the temple under the scheme in so far as they did not interfere with the Receiver 
appointed by the Court. 

8. V. Viswanatha Iyer and R: G. Rajan, for Appellant. 


M. Natesan and N. Ramachandran, for Respondent. 


R.M. a Appeal allowed. 
Kunhammed Kutty, F. Abdul Muthaliff v. Saidoon Bibis 
15th December, 1960. C.R.P. No. 2138 of 1959- 


Madras Cultivating Tenants’ (Payment of Fair Rent) Act (XXI V of . 1956), section 15 
— Exemption under—Land used during the period for raising betel vines—Test. > > 


The exemption of any land under section 15 of the Madras Cultivating Tenants’ 
(Payment of Fair Rent) Act, 1956, from the operation of the Act would come into 
play only if the land is used for raising the crops mentioned therein-during the period 
whensuch landisused forraisingasmain crop betelvines, etc. The expression 
"during the period? could have reference only to the period when such crops are 
actually raised and not to the initial period of the lease. There is nothing under the 


~ Act precluding a tenant from using his holding for cultivation of any kind of crop 


provided it is agricultural or horticultural. Where it is established that only paddy 
is being cultivated in a land, the mere fact that at an earlier period the land was used 
for cultivation of betel vines will not take the land out of the provisions of the-Act. 
S. Mohan and C. D. Sekkizhar, for Petitioner. aa MAS 
P. S. Balakrishna Ayyar and P S Ramachandran, for Respondent. 
RM. ———— Petition allowed. 
- Anantanarayanan, F. _ : Elumalai v. Executive" Offiéer, 
2nd February, 1961. . Avadi Panchayat. 
l ME FC "= + +). R.C. No. 1453 of. 1959. 
Madras Village Panchayats Act (X of 1960), sections 92 (b) and 103, Proviso—Effect— 
Period of limitation for prosecution—How computed. — - P s En 
: The Proviso of section 103 of the Madras Village Panchayats Act specifically 
provides that an offence of installing a machinery in contravention of section 92 (4) 
of the Act is deemed to be a continuing offence. This statutory fiction is intended 


to enable the local authority to have sufficient time to detect the offences under the 
Act. Hence even though the offence of installation of a machinery may- become’ 


- complete on the installation by a particular date, the offence is’ deemed to be-a 
«continuous one and a prosecution launched within 


nuous í a.year of such installation ` will 
be within time. M x EX sed Sim ged 


C. K. Venkatanarasimham, .for Petitioners. 
The Public Prosecutor for State. 


RM. ` = , Penalty duced. 
M—NRC l `- 


MEC 
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Kailasam, Jf. zd Karuppannan v. Sadayan. 
- and February, 1961. - : C.R.P. No. 2067 of 1959. . 


Madras Cultivating Tenants’ Protection Act (XXV of 1955), section 3 (3) (a) (2)— 
Deposit under—If could be dispensed with. : - o 


Under section 3 (3) (a) (ii) of the Madras Cultivating Tenants’ Protection Act; 
1955, the rent due by a tenant must be deposited within a month *fter the date on 
which it accrued, before-an application under section 3 (3) (2) of the Act could be 
entertained. Even if the tenant pleads that he has sent the rent by Money Ordér 
earlier and it was refused by the landlord his duty to deposit under sub-clause (ii) 
remains and no discretion is given to the Revenue Court to entertain an application 
without the deposit being made. 


V. Vedantachari, T. Rengaswami Ayyangar, and A. Venkatesam, for Petitioner. 
VAG. Veeraragavan, for Respondent. E 


R.M. ————— ; Petition allowed- 


7 Ramakrishnan, F. Rajagopal Naidu v. Baby alias Kandaswami, 
6th February, 1961. : Crl.Rev. Case No. 1444 of 1959. 


(Crl. Rev. Pet. No. 1350 of 1959) 


, : Madras Village Panchayats Act (X of 1950), section 106— Sanction under—W hen 
necessary. s re E 


In order to attract the necéssity of à prior sanction under section 106 of the 

Madras Village Panchayat Act, analogous to the general provision in section 197 of 

. the Criminal Procedure Code,.there must be a reasonable connection between the 
act complained of against the Government servant and the discharge of his official 

duty. "Where an Executive Officer of a Panchayat while attending a meeting of 

the Panchayat, though in his capacity as such, uses, obscene language, beyond the 
recognised limits of discussion of matters relating to his official duties, or loses temper 

and assaults some one it cannot be said that he was acting in the legitimate discharge 

of his official duties. In such cases no prior sanction is necessary before prosecuting 

the offender. : s 


Messrs. John and Row and S. Nainar Sundaram, for Petitioners. 
‘Public Prosecutor, for State. 
K. Narayanaswamy Mudaliar, for Respondent. . 
“RM. 00200 m TO Petitionedismissed. 
* Srinivasan, dires eus Mohanambal v. Selvanayaki- 
24th February, 1961. C.R.F. No. 35 of 1960- 
Madras City Tenants? Protection Act (III of 1922), section 4 (2)—Order under deter- 


" > 


-mining the compensation —W hen could be made. P 


The stage*at which the Court is called upon to determine under section 4 (2) 

-of the Madras City Tenants’ Protection Act, the amount of compensation payable 
for the superstructure, is the date on which the Court comes to the conclusion that 

the landlord is entitled to vacant.possession. The Act does not conteniplate an 

order determining compensation and directing its payment at any point of time 

* anterior to the final determination of the ejectment application itself. Any such 
.order made during the pendency of the ejectment application, independent of it, 
will not amount to an interim order within the meaning of section 4 (2) of the Act. 


N. Gopalakrishnan and G. Varadappa, for Petitioner. 
K. Srinivasan and K. Shanmugam, for Respondent. 2 
~ RM. i : Petition allowed. 
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[Supreme Court. ad Seat ge ase 
(o J. L. Kapur and:F. C. Shah, 37. J ` Jethanand and Sons v. The 
, 6th February, 1961. : State of. Uttar Pradesh. 
NM C.As. Nos. 421 to 423 of 1957. 


Civil Procedure Code (V of 1908) as amended by Act (LXVI of 1955), section 1 09 (1)(c) 
—Scope—Certifibate of fitness under Article 133 (1) (c) of the Consttutton of India (1950) by 
the High Couri—When can be granted—Question of law— Test. = ZEN “g 


The High Court assumed that a certificate of fitness to appeal to Supreme Court 
may be issued under section 109 (1)-(c) of the Code of Civil Procedure even if the 
‘order is not final, and in support of that view, they relied upon the judgment of the 
Judicial Committee of the Privy Council in (1933) L. R. 60 LA. 76 :64 M.L.J. 307, 
But section 109 of the Code is now made expressly subject to ‘Chapter IV, Part V 
of the Constitution and Article 133 (1) (c) which occurs in that chaptér authorises 

e the grant ofa certificate by the High Court only if the order is a final order. The in- 
consistency between section 109, Civil Procedure Code and Article 133 of the Consti- 
tution has now been removed. by the Code of Civil Procedure (Amendment) Act, 
LXWI of 1955.. But even before the amending Act, the power under section 109 (1) 
(c) being expressly made subject to the Constitution, an appeal lay to the Supreme: 

"Court only against judgments, decrees and final orders. 


The High Court was of the view that the interpretation of para. 3 of the First 
Schedule of the Indian Arbitration Act raised a substantial question of law. But by 
the direction of the High Court, this question was also left open to be tried before the 
Civil Judge. We fail to appreciate how an observation on a question which is 
directed to be retried can still be regarded as raising a question of law of great public 
or private importance justifying grant of a certificate under Article 133 (1) (c) of the 
Constitution. : : ' - : 2 


We accordingly vacate the certificate granted by the High Court and dismiss 
these appeals -with - costs. 


|J. B. Dadachanji, Advocate of M/s. Rajindar Narain and Co., for Appellants. 
. C. B. Agarwala, Senior Advocate, for Respondent. - 


G.R. i DE i Appeals dismissed. 

(Supreme Court.)  — f ; . : : . 

Jj. L. Kapur, M. Hidayatullah and — . . Mahanth Ram Das v. [Ganga Das. 
i j. C. S eC 


hah, FF. i THE: C.A. No. 432 of 1957. 
4th February, 1961. . 


Court-fees—Grant of time for payment of deficit Court=fees-—Practice—Sectons 148, 149 
and 151 of the Cul. Procedure Code (V of 1908). a a i 


: Cases are known in which-Courts have moulded their practice to méet'a situa- 
tion such as this and to have restored. a suit or proceeding, even though a final order 
had been passed. We need cite only one such case, and that ifin (1925) L.R. 
51 LA. 321: 47 M.L.]. 441 :L.L.R. 4 Pat. 61 (P.C.). No doubt, as observed by 
Lord Phillimore, we do not wish to place an impediment in the way of Courts in 
enforcing prompt obedience and avoidance of delay, any more: than did the Privy 


Council, 


We accordingly, set aside the dismissal of the appeal and the suit, and grant the 
appellant two months time from today for payment Of the deficit court-fee, - 


R. C. Prasad, Advocate, for Appellant. | 
GR č l z E l : Appeal allowed. 


* ~ 
M-NRC `~ 


Es 


we: 
[Supreme Counr.] Se el zo e yt 
P. B. Ggjendragadkar and K. N. Wanchoo, I: . -Kaushalya Devi v. - 
9th February, 1961. - . Baijnath Sayal. 
arte ` í C.A. No. 216 of 1956.¢ 


4 Cul. Procedurë Code (V of 1908), Order 32, rule 7-——Compromise decree against a minor 
—Section 97 of the Cinl Procedure Code—Scope—Appeal against final detrée— Validity of 
preliminary decree—If can be challenged. 


. Itwould be.idle to contend that what is prohibited i is a challenge to the factual 
correctness of the decree on the merits, because if the said decree is voidable as in 
thé present case, the very point as to its voidable character is a part of the merits of 
the dispute between the parties." Whether or not Order: 32, rule 7 (1), Civil Proce- 
dure Code, applies to the case would certainly be a matter of dispute in such a cafe 
and the object of section 97 is precisely to disallow -any such dispute being raised if 
the preliminary decree is not challenged by appeal, The whole object which sec- 
tion^97 intends to achieve would be frustrated if it is held that only the factual 
correctness of the decree cannot be challenged but its legal validity can be even. 
though an appeal against the preliminary decree has not been filed. Therefofe, in 
our Opinion, the High Court was right in coming to the conclusion that it was not 
open"to the appellants to challenge the validity of the preliminary decree in the" 
appeal which they had preferred against the final decree before the said High Court. 


hs E. fa; Shior’ Advocate, for Appellants. | 
“Darya Dait Chawla, Advocate, for Respondents. * oe 
aoe C Se M Appeal dismissed. 
{Supreme CoURT. ] 
Bi È Sinha, C. F., S. K. Das, A. K. Motor The EEE Coalfields Ltd. p... 


Ki. sG Das Gupta and N. Rajagopule. The Najapadda Sabha, Chhindwara.. 
uo Ayyangar, JF. - , 
SS .. 10th: February, 1961. '« Petition No. 31 of 1959. 


* Government of India’ Acts, 1915 and ` 1983— Constitution of. ‘India (1950)—C. P.. 
and Berar Act (XXXVIII of 1948)—C.P: Lotal Self-Government Act, 1920—Coal tax. 


, It is not suggested that “ the coal tax ” is one specified-in any of the'sectións set 
out, and hence there was power to levy any other tax including that which is now 
impugned. The learned Attorney-General however suggested that the tax authorised 


by'section 51, C. P. Act (IV of 1920) should still be somewhat like the taxes; referred : 


. to in the other sections though not identical with them. Obviously, in the face of 
the: words “ other.than those...." the rule of ejusdem generis is contra-ipdicated 
and ifso on no rule of construction could “ the coal tax ” be excluded from the pur- 
view of the local authority. We, therefore, hold that the iginal dads of the 
tax in 1935 was valid. : 


, AM. C. Setalvad, Attorney General of India, for Petitioners h 
Be -Sen, Senior Advocate, for Respondent. go 
igs} ? Renee age Pv : Petition diseststd: 
[SupREME Court] i 


BEP. Sinha, C.F., S. K. Das, K. C. Das Gupta l “The Chief Poeni of Mines Uo 
N. Rajagopala Avyangar and F. R. Mudtolkar, FF. Lala Karam Chend Thapar: 
-ogi atm ZU February, 1961." . .. Cr.A.Nos. 98 to 106 of 1959. . 


Coal Mines Regulations, 1926—Sechon 27, 29, 73 and 74 of the Mines Aci, 1952 
Constriution of India (1950), Aricle 14—Jf wolated. 7 


M ý 


“We have, on. all these considerations come to the conciudon that the’ words, ; 
** anyone of the directors ” has been used in section: 76 of the Coal Mines Regula- . 


tions to mean “every one ofthe directors ", and that ME ORT: i n giv a 
by, the High one is not correct. ; 


7 
-9 cov. 


4^ 
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On the interpretation that “ any one of the directors " means “ every one of 
- the directors " no question of violation of Article 14 of the Constitution arises. ^" 


We, therefore, allow the Appeals Nos. -98 and 99, set aside. the orders of the 
High Court in Writ Petitions Nos. 47 5 and 476 of 1956 and order that these io E 


tions be rejected. 
f 


Appeals Nos. 103 and 104 dismissed. a 
* N.S. Bindra, Senior Advocate for Appellain’s in Cr. Az. Nos. 98 iin 101 of 1959. 


G. S. Pathak, Senior Advocate for Appellants in Cr.As. Nos. 102 to 186 "of, 
1950 and Respondents in Cr.As. Nos. 98 to 100 of 1959. ` ` 


e R. Ganapathy Iyer, Advocate, for Respondents in Cr. As. Nos. 102 to 106. of 1959 
and Appellants in Cr.As. Nos. gg and 100 of 1959. : ED zu 


G.R. -2 m1 C Order ndi 


[SUPREME couRT]. "og 


B. P. Sinha, C. F., S. K. Das, Ax K. Sarkar, Burrakur Coal Co. Ltd. and anothér ts 
N. Raja gopala Ayyangar and F..R. Mudholkar, FJ. : The Union of India... 
10th February, 1961. ^ - Petitions Nos..241. and 242 of 1960. 


Coal Bearing Areas (Acquisition and Development Act, QE of., 1957)-—Coal Mines 
(Conservation and Safety) Act, Mae drie 19 and 3I of ihe Constitutio of taro 
Adequate Compensatton. EDA mira 


Here compensation is specifically provided for the land which is.to be acquired 
under the Act. The land includes all that lies beneath the surface or’ alt 
that is “locked up" in the land. "Parliament has laid down in sub-section’ (B)*- 
ofsection 13 how the value of thisland is to be calculated." The contention that? 
the provisions made by Parliament for computing the amount of compensation for the 
land do not.take into account the value of the minerals is in effect a challenge to the 
adequacy of the compensation payable. under the Act. . The cor. cluding, words H 
Article 31 (2) preclude such: à challenge being made. 


P. R. Das and K. Choudhur ry, Senior Serene for Petiticrers i in both tie Peti 
tions. DEC ud 


. M. C. Setaload, Acsoeny General for India la and B. Sen, Senior kee: for. 
Respondents in both the- Petitions. - : 


2 a š : apy mi N 

"GR... M otn . . - Petitions Knis! 

gt . s EAD ` . . i ; neo 

> E UN. 3 M 2 - +f $ k 

l [SUPREME Court] l , Bc: d xo 
B.P. Sinha,, C.F., S. K. Das, | i Banwarilal ‘Agarwalla D. 
K. C. Das Gupta, N. Rajagopala Ayyangar |. thos The State of Bihar. 
and J. R. Mudholkar, FJ. Cr.A. No. 131 dines 


10th February, 1961. 


Mines Act (XXXV of 1952)—Coal Mines Regulations, 1957——Article i4 of e. Coni ; 
tution of -India (1950). P 


Theré i is however no scope in the present case “of applying. ‘the Jine in ^" 
support óf the directory nature of section 59 (3) as laid down in (1958) S.C.J. 150: 
(1958) M.L.J. (Crl.) 85 : 1958. S;C.R. .533. As we have pointed out above, the. 
inconvenience that might be caused ‘by ‘holding regulations made in contravention i 
of section 59 (3) invalid is removed by the provisions of section 60 ; and on the other . 
hand to hold that regulations may be validly made without following the procedure ~ 
laid down in section 59 even in cases not falling within Section 60 is likely to be-harm.*-: 
ful to public interest, and to cause general inconvenience. It is really a-converse | 
case of what the Privy Council had to consider in L.R. (1917) A.C. 170 and Thin, 
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‘Court considered in.(1958) S.C.R. 538 : 1958 S.C.]. 150 : (1958) M.L.J. (Crl.) 85. 
on. S. Pathak, Senior Advocate, for Appellant. E 


— RI Ganpathy Iyer, Advocate, for Respondents. . ZEE - 8 
GR — 7 Case remanded. 

` [Supreme Court]. > 
J. L. Kapur, M. Hidayatullah C. Mohammad Yumus p. 
and F. C. Shah, FF. f à : Syed Unnissa. 
P 14th February, 1961. . . ` G.A. No. 512 of 1957. 


` Shariat Act (XXVI of -1937)—Jmmemorial Custom—Intestate successvon— Muslim 
Personal Law. `. -~ - ; ] 


"^ -We ave unable to agree with the view of the Lahore High Court in A.LR.:1949 
‘Lah. 219 that a right acquired before 1937 (the date on which the Shariat-Act was. 
‘brought into operation) to bring a suit for a declaration that the alienation by the 
"widow of the last holder who had by custom succeeded to the limited estate left by 
-her husband was not binding upon the reversioner, was not taken away: dy the 
enactment of the Muslim Personal Law (Shariat) Application Act, 1937. It may 
“be observed that the Court proceeded merely upon the general presumpticn 
against retrospectivity and their attention, it appears, was not directed to the 
phraseology üsed.by the Legislature to give section 2 a retrospective operation. 


O07 Azizuddin, Séhior Advocate, for Appellant. : 
1S2 Shaukat Hussain, Advocate, for Respondents Nos. r.and 2.. . ; 
— GR. NT oe Appeal dismised 


D 


[Supreme Court]. " : ; : 
` K. Subba Rao and Raghubar Dayal, IF - - 'Teeka and others v. 


> 15th February, 1961. ; State of Uttar Pradesh. 
í ES MOIS Cir.A. Nos. 79 and 89 of 1959. 


. Criminal Procedure Code (V of 1898), section 537—Applicability. 


. Though section 149 of the Penal Code is. mentioned in the charge, it is not 
-expressly stated therein that the members of the assembly knew that an offence 
under section 367 of the Penal Code was likely to be committed in prosecution 
«ofthe common object of that assembly. Under section 537 of the Code of 
“Criminal Procedure Code, no sentence passed by a Court of competent jurisdiction 
„shall be reversed or altered on appeal or revision on account of any errof, omission 
„ôr irregularity in the charge, unless such error, omission or irregularity has in fact 
-occasioned a failure of justice. The question, therefore, is whether the aforesaid 
-defect in the charge has in fact occasioned a failure of justice. The accused knew 
"from the beginning the-case they had to meet. The prosecution adduced evidence 
‘to prove that the accused armed themselves with lathies and entered the premises ° 
:of the'decree*holder to recover their cattle and gave lathi blows to the inmates of 

the house causing thereby serious injuries to them. Accused had ample opportunity 
to ‘meet that case; "Both the Courts below accépted: the evidence and convicted 
‘the accused under section 307, read with section 149, Penal Code. The evidence 
leaves no.room to doubt that the accused had knowledge that grievous hurt was 
“likely. to be caused to the inmates of the decree-holder’s house in prosecution of 
‘their common object, namely, to recover their cattle. We are of the opinion that 
‘there is no failure of justice in this case and, that no case has been made out for 
interference. ze l ] : 


d A. S. R. Ghari, Senior Advocate, for Appellant. E 
(G. C. Mathur, Advocate, for Respondent. 
^ GBR. . — 0c ; . Appeal dismissed. 
^ t 
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[SUPREME CounT.] 


` K. Subba Rao and : Maharodrappa Danappa. ED U.. 
,Raghubar Dayal, FF. "The State of, Mysore. 
“16th February, 1961. ' Cr. A. No. 154 of 1959. 


- Prevention ofe Corruption Act (I 4 of 1947)—Section 21, Indian Penal eee 
District Municipal Act, 1901—Public servant. 


Clause (10) of section 21 of the Tnäian Penal Code —— requires that the 
person should have the duty to expend property for certain purposes. Itis not 
restricted to such cases only where there is no limitation on the exercise of that power 
of expending property. The Chairman under the Bombay District Municipal Act 
has the duty to order payment and to spend the money of the Municipality in certain. 
circumstances. We therefore hold that the appellant was a ‘public servant’ when. 
the alleged offence was committed. u 


S. N. Andley, Advocate, for Appellant. 
R. Gopalakrishnan, Advocate, for Respondent. 


G.R. oem Appeal Ten. 
[SUPREME Counr.] 
P. B. Gajendragadkar, A. K. Sarkar, 'The Prakash Cotton Milli: Private. Ltd. 2 D. 


K. Subba Rao, K. N. Wanchoo- and The State of Bombay 
J. R. Mudholkar, FF. E (Now Maharashtra). 
16th February, 1961. : . G.A. No. 759 of 1957. 


Bombay Industrial “Relations Act (AT of.. T section 114 (2)—Constitutionality— 
Article 19 of the Constitution of India. 


(By Majority). —The agreement in the present case directed to be enforced by 
the impugned notification is similar in terms and as held in C.A. Nos. 351-356 and 
358-369 of 1960, decided on December 7, 1960, it could not be enforced by industrial 
adjudication against the will of any of the parties. The power of the State Govern- 
ment under section 114 (2) of Bombay Industrial Relations Act being co-terminus 
with the power of an adjudicator under the. Act, such an agreement cannot therefore 
be directed to be enforced against the will of the ‘appellant even under section 114 (2) 
in as much as by doing so the State Government would be going beyond the powers 
conferred on it by that section. The impugned notification therefore must be- held 
to be bad inasmuch as it goes beyond the powers conferred on the State Government 
under segtion 114. (2) and must therefore be struck down. We therefore allow the 
appeal with costs and setting aside the order of the High Court holding that the 
notification dated July 31, 1956, is beyond the powers of the State Government 
under section 114 (2) direct that it will not be enforced. . 


J. C. Bhatt, . Advocate, for Appellants. 

R. Ganapathy Iyer, Advocate, for Respondent. s xd 

GR. B — Appeal allowed. 

[SUPREME Counr.] ud TD 
J.L. Tan M. dad and — . The Government of U. P. v. 


F. C. Shah, JT. M Raja Mohammad Amir Ahmad Khan. . 
` 16th February, 1961. ` ' C.A. No. 319'of 1957. 


Stamp Act (TI of 1889), sections 31, 32 and TETA 


The scheme of the Stamp Act shows that where a person is simply scekiiig t the 
opinion of the Collector as to the proper duty in regard to an instrument, he 
approaches him under section 31. Ifitis properly stamped and the person executing: 
the document wants to proceed with effectuating the document or using it for the 
purposes of evidence, he is to make up the duty and under section 32 the Collector 
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will then make an endorsement and the instrument will be treated as if it was duly 
stamped from the very beginning. But if he does not want to proceed any further ' 
thairseeking the determination of the duty payable then no consequence will- follow 
‘and*an executed documents is in the same position as an instrument which is un- 
executed and unctamped and:áfter the determination of the duty the Collector be- 
comes functus officio and the provisions of section 33 have no afplication. "The 
provisions of that section are a subsequent stage when something more than mere 
'asking of the opinion of the Collector is to be done. : : 


ox TLR. 59° Cal 1171; AIR. 1930 Bom. 392; LLR. 48 Nag. 950 and’ 
; A;ER. 1937 Mad. 763, considered. AT : 
` C.-B. Zgarwala, Senior Advocate, for Appellants, 
V. D. Misra, Advocate, for Respondent, . 
GR.” —— Appeal dismissed. 


> Venkatadri, J. Fe ds. 2 Mohd. Habib Sait Sons v. 
5th January, 1961. ° - Abdul Rahim: & Bros. 
TEM , C.R.P. No. 807 of 1959. 
. s, Madras Buildings (Lease and Rent Control) Act (XXV of 1949), section (3) (c)— 
Relative hardship —Onus—Factors to decide, -~ . . > : 
` The burden of proving under section 7 (3) (c), Proviso, of the Madras Buildings 
(Lease and Rent Control). ct, 1949, that the hardship-caused to-him by an order of 
‘eviction being made against him will be greater than by refusing itiscertainly on the 
‘tenant. The expression used is * hardship’ and not * iriconvenience ’ and.in deciding 
"Eh question. a Court could consider all the relevant circumstances including thé 
personal hardship to the tenant and the. financial grounds of the. business and the 
Court can take into consideration the present and future hardship and the pros- 
‘pects of alternative accommodation.. It is mainly for the trial Judge under the Act 
“tö arrive at a conclusion as to the relative hardship, -which is a question of fact. 
‘So Jong as the finding is.based.on some evidence an appellate Court will:not lightly 
set aside the ‘finding of a trial Court on the question of hardship.: But where there 
18 no evidence of hardship or where the trial Court takes into consideration factors 
. which do not amount to hardship the appellate authority will be justified in inter- 
fering with the discretion of the Controller. —— M H : 
C. N. S. Chengalvarayan, for Petitioner, -`> ^ ^-^ 5 07 
-puni M A. Ghatala, for Respondent. ... . -` 
f . R.M. 


. —— P i - "Petition allowed. 


" Rajamannar, C.J. and Venkatadri, J. Mohd. Hussain »; Ganga Naicker. 
25.2, fh January, 1961. ` L.P.A. No. 7 of 1958. 


m ,Practice— Decree for possession .of immoveable property and Jor mesne profits —Partly 
preliminary and partly final— Mesne profits ascertained at a -latér date—Execution of decree 

as to possession— Limitation ‘for—How calculated.- TM DRE I EE 
. Limitation Act (IX of 1908), Article 182— Date of decree—Decree for possession and 

"ese profits-—Partly final and partly preliminary— Date from which limitation will TUR. F 
':"* A suit for possession of immoveable property and mesne profits is a suit compri- 
sing of two claims and where a decree.is made for possession it is.finzl as to that part 
though the part relating to mesne profits may.be preliminary: pending ‘final deter- 
. .iüinátion of the quantum. Although one decree is made it is partly preliminary. 
ánd"partly final and the final part can be executed: ‘Time for such execution for 
stich a decree for possession will run from, the date of the decree under Article 182 t3) 

of the Limitation Act, - A CER ORE NM 

. T. M. Krishnaswami Ayyar, P. Sharafuddin, V. Venkatesan and .C. F. Louis, for 
Appélant. ©: 5:7 AU E i pacc PME ud 
M. Ranganatha Sastri, for Respondent. 


EE T R 
: Ql ". veris 


BM iy Appeal dismissed. 
JI- . : 
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- Kunhamed Kutiy, F..- : ^ Arasiramani Panchayat-z. 
12th Fanuary, 1961; - Sellappa Goünder. 


Madras Village Panchayats Act (X of 1950), Section. 111 -(1)—Furisdiction of. civil 
«Court to question, assessment—When could be invoked. . TX ua S 

In order to get over the bar under section 111 (1) of the Madras Village Pan- 
thayats Act, 1950 and invoke the jurisdiction of the civil Court to question the vali- 
dity of an order of assessment it should be shown that in levying the assessmenr in 
question the provisions of the Act and rules have not in substance or effect! Beén 
complied with. : ' l : 


* V. P. Raman, for Petitioner. P ru 


K. S. Mahalingam (amicus curiae) for Respondents. . ec 
RM. — ts ——— ` Petition allowed: 


- Veeraswami,. F Gopal Chettiar v. Arumugha Naicker: 
19th’ January, 1961. S.A. No. 358 of 1959. 


* Madras Agriculturists’ Relief Act (IV of 1938), sections g (iii) (a), 9-4 anid” 13— 
Rent payable under a lease on lease back from usufructuary mortgage —lf interest liable to be 
scaled down under section 13. - . : C sufNeadd ia DM MEN 

‘Interest’ as defined in section g (iii) (a) of the Madras "Agricülturists" Rehef 
Act, is a part of ‘the obligation under the debt. ‘In order tó constitute any excess 
payment over the principal amount, as interest, there should be a nexus Pei 
the liability to make such excess payment and the liability to pay the principal. 
Payments in discharge of obligations arising under different transactions or contracts 
“could not come within the scope of interest as definéd. Section 9-A’ (a) (i) ‘of the 
Act provides specially for cases-of lease back in favour of the mortgagor by the usu- 
fructuary mortgagee where the rent due-will-be deemed to be interset on thé mort- 
gage. Payment of rent in such cases will not; except under. the deeming provision 
in section g-A, tantamount to interest and it cannot bé scaled down under section 13 
ofthe Act. = © pu D e 


AVES 


K. Pafasaran, for Appellant. - MEE. , 22000000 e mand 

T. R. Ramachandra Ayyar, for Respondent. ~ 2) . ; 7 M: 
RM. Va ans toov Appeal“allowed. 
+ Veeraswami, 3. - i cu CT Govindaswami Naidu v. 
160b Febuary; 1901. 75 T ~~ fs. +. Arumugham Pillai. 


S.A. Nó. 401 of 1959. 


.. Madras Estates Land (Reduction of Rent) (Amendment) Act (XXIX of 1955), section 
3-4— Jurisdiction of the Collector under— Jurisdiction of civil Courts to decide the question 
incidentally in a smt—lf barred. M 2 MC. e P A 
~  Sectiori 3-A of the Madras Estates ‘Land (Reduction ot Rent$ (Amendment) 
Act, 1956, creates a special jurisdiction in: the Collector to decide whether à land 
in a village is or is.not ryoti land. It does not take away the jurisdiction of civil 
Courts to decide the question as tọ the character of any land in a suit, incidentally 
for the purposes of granting.a.relief within its purview. "The fact that ‘a special. 
jurisdiction. is vested in the Collector to decide a particular fact 'cańnot by impli * 
cation take away thé jurisdiction of the- civil Court to décide a similar quéstion 
incidentally to grant a relief which.it otherwisw has. l oi” ee ESE 
V. T. Rangaswami Ayyangar and T. E. Raghavachari, for Appellant, .. +> 


ty ae 


© -R;-Gopalaswámi- Ayyangér,” R. Balasubramanyain, M. Ramachandran and-.T.. ¥. 
Baiakrishnan, for Respondents. . " . "S 


e 


" " aye 


_ RM. CERES 2 Appeal állowed— 
tee ob Eee I. ‘Leave ar 
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Rajamannar, C.f. "S -Kamalasan 7. Krishnaswami. 


, gand February, ibi G:R.P. No. 348 of 1960. 


Civil Procedure Code (V of 1908), Order 21, rule REDE Ed under, to directe 


- security. 


Under the First Prosi to Order 21, rule go of the Civil Procédure Code, the 
Court has got a discretion at two stages, viz., at the stage of admitting an appli- 
cation and at a later stage when the Court decides that security for or deposit of thé 
amount of the sale warrant or the sale proceeds, should be ordered. In making 
an order under the Proviso the Court should consider having regard to the facts and 
circumstances whether to order security or deposit of amount. An order merely 
directing that cash security is to be furnished is not directing security as per the 
Proviso and is not a proper order. 


1 


A. Srirangackari and Miss. Kamala Seshadri, for Petitioner. 


M. R. Narayanaswami, is Respondent, : e 
RM. ————— Petition allgwed. 


 Jagádisan and Ki ilasam, 3j. . Swaminathan v: : 
3rd March, 1961. - . : Sundara Vandayar. 


A.'No. 3 of 1956-and 
C.R.P. No. 55 of 1960. 


"Madras City Tenants: Protection (Amendment) Act (XIIE of 1960), sections 2 (1) (i) 
and (ait) and g—Validity—If unconstitutional. 


_ Section 2 (i), (ii) and (iii) of the Madras City Tenants Protection (Amendment) 
Act, 1960, classifying buildings into residential and non-residential for purposes o 
protection is valid and is not discriminatory or unconstitutional. Section 9 of the 
Act giving retrospective operation to the amendment is not opposed to Article 19 (1) 
(f) or 31 of the Constitution of India, 


` V. P. Raman, for Appellant. i 
R. Gopalaswami Ayyangar and K. N. Balasubramanism, for Respondent. 


The Advocate-General (V. K. Thiruvenkatachari) and The Government Pleader 
(4. Alagiriswamy), for the State. 


RM ` l | Appeal allowed. 
` Ramakrishnan, F. : f Kali Thevan v.. Giriraja Kaling Rayar. 
: 6th ids 1961. Cri. R.C. No. 122 of 1960. 


" (ELR R.P: No. 122 of 1969) 


Criminal Procedure Code (V of 1898), "section 145 Evidence « adduced by means of afi- 
davit —Duty of Court to consider. 


` While it m&y not be proper to lay down any general rule for guidance in regard 
to the consideration of affidavits filed in evidence in proceedings under section 145 
of the Criminal Procedure Code it is clear that where the order of the Magistrate 
has not discussed the effect of the affidavits, especially of persons of the locality 
acquainted with the state ôf affairs such as the village head man and the Foren 
“the order will be improper and should be set aside in revision. 


V. Rajagopalachari and M. S. Sethu, for Petitioner. 

The Public Prosecutor, for the State... ` 

S. Mohankumaramangálam, S. Palaniswamy and P. S. Madusidanan for Respondents. 
RM. f Petition allowed. 
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[SueREME Coumr.]. i y 
J. L. Kapur, M. Hidayatullah and ` Hazrat Syed Shah Mastarshid Ali Al 


. J. C. Shah, FF. . Quadari v. The Commissioner of 
6th February, 1961. x Wakfs, West, Bengal. 
. C.A. No. 237 of 1956. 


Bengal Wakfs Act (XIII of 1934), section 40—Appolniment of a temporary Mutawalli ; 


Where powers and duties are inter-connected and it is not possible to separate 
one from the other in such wise that powers may be delegated while duties are retain- 
ed and vice-versa, the delegation of powers takes with it the duties. The proposition 
hardly needs authority ; but if one were necessary, reference may be made to Mungoni 
v. Attorney-General of Northern Rhodesia, L.R. (1960) A.C. 336. 


B. Sen, Senior Advocate, for Appellant. 
B. C. Mitter, Advocate, for Respondent No. 1. 


GR. ^ ———— ^. Appeal dismissed. 
[SuPREME Counz.] i 

P. B. Gajandragadkar, K. N. Wanchoo and Mallesappa Bandeppa Desai v. 

K. C. Das Gupta, 77. Desai Mallappa alias Mallesappa. 

gth February, 1961. C.A. No. 263 of 1956. 


Hindu Law— Joint family—Blending or throwing into the common stock—Effect—Power 
of a Hindu Yemale—Surrender by a Hindu Widow—Sanskrit Text of Hindu Law. 


Is this doctrine of blending based-on any Sanskrit Text of Hindu Law? Accord- 
ing to the decision of the Privy Council in (1931-32) L.R. 59 I.A. 331 : 63 M.L.J. 
196 the doctrineis based on the text of Yagnavalkya and the commentary of 
Mitakshara ; the text of Yagnavalkya reads thus: “In cases where the common 
stock undergoes an increase, an equal division is obtained " Chapter I, sections 4, 30. 
In his commentary on this text Vijnyaneshwara has observed as follows : Among 
` unseparated brothers, if the common stock be improved or augmented by any one of 
them through agriculture, commerce or similar means, an equal distribution 
nevertheless takes place; and a double share is not allotted to the acquirer". 
Mitakshara, Chapter I, section 4, placitum 31. Sir Dinsha Mulla, who delivered 
the judgment of the Privy Council in the case of (1931-32) L.R. 59 I.A. 331: 
63 M.L.J. 196, has observed that the words of Yagnavalkya mean that “if a 
member of a jointfamily augments joint property, whatever may be the mode 
of-augmentation, the property which goes to augment the joint family propery 
becomes part of the joint family property, and he is entitled on a partition to an 
equal share with the other members of the family, and not to a douole share, as ift 
some other cases dealt with in the preceding verses. This is the placitum on which the 
whole doctrine of merger of estates by the blending of income is founded " (page 
349). It would thus be seen that eccording to this decision the doctrine of blending 
or throwing irto the common stock is based on the text just quoted. 


With very great respect, however, the text of Yagnavalkya and the comments 
made by Vijnyaneshwara on it do not appear to have any relation to the doctrine 
of blending as it has been judicially evolved. 


Under Hindu Law it is open to a limited owner like a Hindu female succeeding 
to her mother’s estate as in Madras or a Hindu widow succeeding to her husband's 
estate, to efface herself and accelerate the reversion by surrender ; bat, as is well 
known, surrender has to be effected according to the rules recognised in that behalf. 
A Hindu female owring a limited estate cannot circumvent the rules of surrender, 
and allow the members of her husband's family to treat her limited estate as part of 
the joint property belonging to the said family. On first principles such a result 
would be inconsistent with the basic notion of blending and the basic character of a 
limited owner's title to the property held by her. This aspect of the matter has 
apparently not been argued before the Courts below and has not been considere 
them. Thus, if the doctrine of blending cannot be invoked in regard to the proper 
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held by Channamma, the appellants’ claim in respect of the said property can and , 
must be rejected on this preliminary ground alone. 


M. G. Setalvad, Attorney-General for India, for Appellants. E . 
A.. V. Viswanatha Sastri, Senior Advocate, for Respondent No. 1. 
M. R. Krishna Pillai, Advocate, for Respondent No. 2. . 
G.R.. ——— ^ — Appeal partly allowed. 


[SupREME Counr.] : 


E Kashinathsa Yamosa Kabadi v. 
_ F. G. Shah, FF. . . : Narasingsa Bhaskarsa Kabadi. 
roth February, 1961. C.A. Nos. 218-223' of 1959. 


Arbitration Act (X of 1940), sections 12, 27, 32, 31—Section 7 of the Registration Act 
(XVI of 1908)—Panchas decision. 


Undersection 12, sub-section (2) of the Arbitration Act, where the authority 
of an arbitrator or arbitrators is revoked by leave of the Court, the Court may. 
order that the arbitration agreement shall cease to have effect with respect (o the 
difference referred. Ifthe decisions ofthe Panchas had not been accepted by the 
parties with the revocation of the reference, all proceedings which they had 
adopted might have fallen through ; but the parties did accept the decisons made 
from time to time and the cancellation of the reference had not the effect of vacating 
the divisions already made. We are unable to agree with the view of the trial 
Judge that the cancellation had the effect of nullifying all the interim divisions and 
that they must be deemed to have been impliedly set aside. i 


- ~R. B. Kotwal, Advocate, for Appellant (In C.As. Nos. 218 and 219 of 1959), 
Respondent No. 1 (In C.As. Nos. 220 and 222 of 1959), Respondent No.2 (In G.Á. 
No. 221 of 1959) and Respondent No. 5 (In C.A. No. 223 of 1959). 


Dr. W. S. Barlingay, Senior Advocate, for Appellants (In C.As. Nos. 220 and 
221 of 1959), Respondents Nos. 124 (In C.As. Nos. 218 and 223 of 1959) and , 
Responderts Nos. 3 to 6 (In C.As. Nos. 219 and 222 of 1959). 

Naunit Lal, Advocate, for Appellants (In G.A. Nos. 222 and 223 of 1959, 
Respondent No. 6 (In C.A. No. 218 of 1959), Respondent No. 1 (In C.A: Nos. 
219 and 221 of 1959) and Respondent No. 3 (in C.A. No. 220 of 1959). 

- R. Gopalakrishnan, Advocate for Respondents Nos. 5 (a) to 5 (c) (In C.A. No. 218 
of 1959) Respondents Nos. 2 (a) to 2. (c) (In C.As. Nos. 219, 220 and 222 of 1959), 
Respondents Nos. 3 (a) to 3 (c) (In G.A. No. 221 of 1959) and Respondents Nos. 6 
(a) to 5 (c) in G.A. No. 223 of 1959). . 


* GR. to s _ Appeals partly allowed. 
[Supreme Counr.] | 
P. B. Gajandragadkar, and Mjs. China Cotton Exporters v. Beharilal 
K. C. Das Gupta, JJ. . Ramacharan Cotton Mills, Ltd. 
17th Februgry, 1961. C.A. No. 331 of 1956. _ 


Contracts—Breach of contract—Conditions of fulfilment of the contract. 

We are, therefore, of opinion that the Courts below were right in thinking that 
the shipment time was guaranteed, and time was of the essence of the contract. 
Quite clearly however the question whether delivery should be spread over the period 
arises only in case of instalment contracts. There is nothing however before us to 
show that the defendants’ contract with its Italian suppliers was an instalment con- - 
tract. In the absence of the contract or any other circumstances justifying a conclu- 
sion that it was instalment contract it is not possible to accept-the contention of the 
learned Attorney-General that the defendants’ Italian suppliers would be bound to 
spread-the supply over the period October/November, 1950. 

' M.G. Setalvad, Attorney-General for India, for Appellants. 

Purshottam Trikamdas, Senior Advocate, for Respondents. 


G.R.. | - — Appeal dismissed, 
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[Supreme CounT.] . È 
P. B. Gajendragadkar, A. K. Sarkar, The Custodian of Evacuee Property, 
K. Subba Rao K. N. Wanchoo and Bangalore v. Khan Sahab Abdul-Shukoor. 
-K. C. Das Gupta, FJ. C.A. Nos. 101-104 of 1957. 

20th Februgry, 1961. 


Mysore Administration of Evacuee Property (Emergency) Act (XLVII of 1949)— 
Second (Eemergency) Act (LXXIV of 1949)—Powers of Custodian-General under Adminis- 
tration of Evacuee Properties Act (LXVI of 1950). i 


We are, therefore, of opinion that considering the purpose for which the Act 
wag passed and the successive saving clauses in the Second Mysore Act and in the 
Administration of Evacuee Property Act, 1950, the Custodian-General had the power 
under section 27 to call for the record of the proceeding in which the order of August 

* 22, 1950, was passed and consider its legality or propriety and pass such order in rela- 
tion thereto as he thought fit. Even if the notice of October, 1950, may be open to 
question as it was issued before Act LXVI of 1950 was passed, there can be no doubt 
that the order of February, 1952, under section 27 was passed after hearing the parties 
and would be valid and within the jurisdiction of the Custodian-Géneral when it was 
passed. Therefore, the order of the Custodian-General, dated February 11, 1952, 
being within his jurisdiction would not be liable to be set aside on a writ of certiorari 
as if the Custodian-General had acted without jurisdiction. : 


H. N. Sanyal, Additional Solicitor-General of India, for Appellant. 
A. V. Viswanatha Sastri, Senior Advocate, for Respondent. - 5 


G.R. . Appeals allowed. 


[Supreme Court. ] 


P. B. Gajendragadkar, and Sarda Prasad v. Lala ‘Tania Prasad. 
K. G. Das Gupta, JF. C.A. No. 276 of 1956. 
20th February, 1961. : : . ; 


Hindu Law— Joint family—Powers of a Karta of a Hindu joint family to take possession 
under a decree for partition on behalf of minors. ` 


In L.R. 40 I.A. 132 : 25 M.L.J. 150, their Lordships of the Privy Council held 
that in view of the provisions of section 462 of the then Code of Civil Procedure 
(which cgrresponds to Order 32, rule 7 of the present Civil Procedure Code) the 
managing member who had been appointed a guardian in the suit had no authority 
to enter into any compromise or agreement purporting to bind the minor. THis 
principle has been applied also to cases where the provisions of Order 32, rule6, would 
apply and so it has been held in numerous cases in India that the Karta of a Hindu 
jointfamily though guar-dian in the suit cannot give a valid discharge in respect 
of a claim for a decree for ** money or other movable property ”. 


In the pressent case however there is no scope for the application of either the 
provisions of Order 32, rule 6 or Order 32, rule 7 of the Code of Givil Procedure. 
Neither is this a case of a receipt of any money or moveable properties ; nor is there 
any question of entering into an agreement or compromise on behalf of the minor. 
For, clearly acceptance of delivery of possession of property in terms of the decree in a 
partition suit can by no stretch of imagination be considered as entering into any 
* agreement or compromise.” : 


S. P. Sinha, Senior Advocate, for Appellants. 
G.-C. Mathur, Advocate, for Respondent No. 1. . "EE 
G.R. Appeal dismissed, 


~ 
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[SUPREME Counr.] l 
J. L. Kapur, M. Hidayatullah and The Commissioner of Income-Tax, 
J. €. Shah, FF. Bombay City v. Mys. Filmistan Ltd. 
21st February, 1961. . G.A. No. 451 of 1960. 


Income-tax Act (XI of 1922), section 30—Right of appeal under. e` 


- The question referred to the High Court was “ whether the appeal filed before 
the Appellate Assistant Commissioner on 20th April, 1955, became a proper and 
complete appeal though barred by limitation and the Appellate Assistant Commis- 
sioner should have decided the question of the condonation of delay ?” 


In our opinion the meaning of the words “no appeal shall lie” in the Provisg to 
section 30, Income-tax Act, is not that no memorandum of appeal can be presented. 
All that it? means is that the appeal will not be held to be properly filed until the 
tax has been paid. The question will then have to be decided whether there was ° 
sufficient cause for condonation of delay and that is exactly what the Tribunal had 
ordered and that in our opinion is the effect of the Proviso to section 30 (1) read 
with sub-section (2) ofsection 30 of the Act. 


K. N. Rajagopal Sastri, Senior Advocate, for Apppellant. . 
Bishan Narain, Senior Advocate, for Respondents. 
GR. -> — Appeal dismissed. 
[SueREME Counr.] 
J. L. Kapur, M. Hidayatullah and Devidas v. 
J. C. Shah, FF. Shrishailappa. 
21st February, 1961. C.A. No. 112 of 1957. 


Civil Procedure Code (V of 1908), Order 6, rule 17—Addition of parties—Effect on 
limitation. 


If fresh parties are merely joined for the purpose of safeguarding the rights sub- 


‘sisting as between them and others claiming generally in the same interest, the deter- 


mination of the date of the institution of the suit as regards such freshly joined parties 
does not ordinarily affect the right of the original plaintiff to continue the suit.and 
will not attract the application of the general provisions of the Limitation Act. 
Addtion to the suit of any member of the branch to which the plaintiffs belonged 
would only mean setting out the name of such a person eo nomine. ` 


Purshottam Trikamdas, Senior Advocate, for Appellants. . 
© C. K. Daphtary, Solicitor-General of India, for Respondents Nos. 1 and 3. 
B. R. L. Iyengar, Advocate, for Respondents Nos. 6 to 9. 


G.R. Appeal dismissed. 
[SuPREME Counr.] ] f 

J. L. Kapur, M. Hidayatullah, and The Commissioner of Income-tax, 

j. G. Shah, JF. ` , Andhra Pradesh (Hyderabad) v. 

22nd February, 1961. M/s. Bhikaji Dadabhai & Co. 


` C.A. No. 434 of 1960. 
Income-tax Act (XI of 1922)—Hyderabad Income-tax Act—Finance Act, 1950. 


The following questions were referred to the High Court of Judicature at 
Hyderabad. : 


(1) Whether on 31st October, 1951, the Income-tax Officer, Warrangal Circle, 
had the power to impose a penalty under section 40 (1) of the Hyderabad 
Income-tax Act in respect of the assessment for the year 1957 F. ?. 


(2) Whether the assessee had a right to appeal against the order of the 
peetüne-tax Officer imposing the penalty? 
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(3) Ifthe Appellate Assistant Commissioner did not have jurisdiction to 
hear the appeal whether the order of the Appellate Assistant Commissioner is a 
“nullity and ‘therefore the order of the Income-tax Officer erroneous, though it may 
stand until it is set aside by a competent authority ? 


Held :—We are, however, unable to agree with the High Court that because of 
the repeal of the Hyderabad Income-tax Act by the Finance Act, 1950, the power to 
cis. a penalty in respect of the years preceding the date of repeal was lost. 


` Manifestly, by section 13, the Hyderabad Income-tax Act, ceased to have 
effect as from April 1, 1950. But the operation of that Act in respect of levy, assess- 
ment and collection of income-tax and super tax in respect-of periods prior thereto 
for which liability to income-tax could not be imposed under the Indian Income-tax 
Act, 1922, was saved. : 


We are of the view that the High Court erred in holding that the proceedings 
efor imposing the penalty could not be continued after the enactment .of section 
13 (1) of the Finance Act, 1950. 


K.N. Rajagopal Sastri, Senior Advocate, for Appellant. 
A.V. Viswanatha Sastri, Senior Advocate, for Respondents. 


« GR. Appeal allowed. 
[SUPREME CourT.] 

P.B.Gajendragadkar, and E. V. Balakrishnan v. 

K. N. Wanchoo, FF. i Mahalakshmi Ammal: 

24th February, 1961. C.A. No. 86 of 1957. 


Succession Act (XXXIX of 1925), section 89—Will—Artificial rule of construction 
evolved in England to avoid uncertainty—If to be applied in India. 


Where it is not possible to say on the construction of a will that the testator 
himself indicated the selection or appointed a third person to make the selection 
but still intended to make a gift which could be made certain by selection made by 
the legatee, the English rule of construction that insuch cases the testator, 
intended the legatee to select should be applied in India also and the 
decision in JVarayanesami Gramani’s case (I.L.R. 18 Mad. 460), is correct. The 
fact that there are ways of partition available to agriculturists in India would make 
no diflerence to the application of the rule, for we take it that there are ways of parti- 
tion available to parties in England also. The application of this rule would avoid 
unnecessary litigation also, for once it is known that in such cases the selection is 
with the Jegatee the difficulty arising out of such wills could be easily resolved with- 
out recourse to Courts. For this reason also we think that this rule of benevolent 
construction of wills of this description should be applied to India also. 

M.C. Setalvad, Attorney-General for India, for "Appellant. 

A.V. Viswanatha Sastri, Senior Advocate, = Responderts. 


G.R. ———— Appéal dismissed. 
" Anantanarayanan, Í. Rajangam, In re. 
10th March, 1961. S.C.M.P. No. 33 of 1961. 


Criminal Procedure Code (V of 1898), sections 426 and 561-A—Inherent powers of 
High Court to grant bail. 


Quaere :—Whether the High Court has any inherent power to grant bail 
under section 561-A of the Criminal Procedure, Code apart from the specific 
_ provision of section 426 of the Code? 


V. P. Raman and P. N. George, for Petitioner. 
The Public Prosecutor, for the State. : 
R.M. . i Petition dismissed. 


~ 
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Veeraswami, F. ut : * Abdul Rahim v. State.of Madras by 

14th March, 1961. - 7 : . Accommodation Dy. Tahsildar. 
i RES MOOD : : .  . QrL.R.C. No. 527 of 1960. ' 

g . - (Crl.R.P. No. 511 of 1960). 

Madras Buildings (Lease and Rent Control) Act (XXV of. 1949), sections 6 (2) (a) 


` and 16 (1)-—Premium— What is—Payment of a lumpsum under a lease with stipulation as to 


its repayment on. the tenant vacating—Lf in contravention. 

The word ‘ premium’ in section 6 (2) (a) of the Madras Buildings (Lease and 
Rent Conyrol) Act, 1949, is used in contradistinction to the word rent, which is nor- 
mally payable periodically. Where an amount is received under a lease, not as a 
price but as money refundable on the heppening of a stipulated event, it cannot be 
held to be a premium. What is-contemplated as premium in the context is some 
payment in the nature of a price and which is not refundable. The expresston 
* or other dike sum’ in the.clause should be understood ejusdem generis to the word 
* premium’ and only a payment which has some resemblance to what is compre- e 
hended by the word premium will come within the scope of the words ‘or other 
like sum’. The Proviso regarding receipt of advance limited to two months cannot 
have the effect of converting the refundable deposit into a premium. ° 


N. Sivamani, Syed Asim and K. K. Miira, for Petitioners. 
. The Public Prosecutor, for the State. 
R.M. ——— Petition ollowed. 


Kalasam, F. State of Madras v. L. Cit. S.P. Subramaniam Chettiar. 
Gth January, 1961. i C.R.P. No. 1559 of 1959. 


Provincial Insolvency Act (V of 1920), sections 61 and 63-—Creditor not proving his debt 
before the declaration of dividend—When entitled to payment-—Priority of debts due to Govern- 
ment—lf affected. f : 

Under section 63 of the Provincial Insolvency Act a creditor who has not proved 
his debt in insolvency before the declaration of the dividend, will only be entitled 
to payment out of the monies in the hands of the Official Receiver without disturbing 
the prior distribution of any dividend declared. But where the dividend has only 
been declared but not actually distributed, such a creditor will be entitled to be 
included in the list of creditors and have a fresh dividend declared on that basis. 

` But this rule could not affect the right of the Government to priority under 
section 61 of the Act and merely because the Government comes with a claim after 
-the declaration of dividend their right to claim priority is not affected so long as 
‘there is money available in the hands of the Official Receiver. 
.^ G. Ramanujam, for the Government Pleader (A. Alagiriswami), for Petitioner. 
_« T. R. Sundaram, for Respondent. * 
* RM.. $e Ta ———— : Petition allowed. 
Ramachandra Iyer and Kunhamed Kutiy, FJ- Viswanathan v. State of Madras. 
grd March, 1961. Appeal No. 206 of 1958. 
- s ‘Madras Entertainments Tax Act (X of 1939), section 7 (1)—Excess collection of tax 
from the purchasers of the tickets—Management of the cinema house—If could claim the excess. 
The management of a cinema house is made so to stay the agent of the State 


-for collecting the entertainments tax under the Act and when once the tax is collect- 


ed and paid to the Government the agency ceases. The agent could have no 
interest in the collections. If there is any excess payment the agent has no in- 
terest in it so long as what is paid is what is collected by way of tax. The amount 
collected as tax is not the income of the person collecting it and he cannot claim 
refund from the Government on the ground that what has been collected and paid 
as tax is in excess of what is properly due to the Government. : 


T. R. Srinivasa Ayyangar, for Appellant. 


.^ ` The Government Pleader (A. Alagiriswam!) and G. Remanujam, for Respondent. 


R.M. 


———— Appeal dismissed. 
9 [ENS or VoruwE (1961) 1 M.L.J. (N.R.C.).] 
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MARCH OF LAW IN 1960. 


. à 
Long ago, Blackstone wrote that Judges are not delegated to pronounce a new 
elaw but to maintain and expound the old law ; that even when an earlier decision 
is scuttled as contrary to reason the subsequent Judges do not pretend to make new 
law but to vindicate the old one from misrepresentation; that the prior decision had 
given, as it were, a false map of the law and the later decision is merely a bit of *revis- 
ed legal cartography’. Thisisthe conventional view. Modern legal thought no 
longer subscribes to the view that the Judge merely speaks the law. It recognises 
that every decision has to be understood with regard to the facts in the case and the 
question actually decided, that the Courts state the general principles but the force 
of their observations lies in the application of them, that this application cannot be 
predicated with accuracy, and that out of such applications rules steadily evolve and 
grow. During the year under review, as many as 37 decisions of the Supreme Court 
have been reported in the columns of this Journal in addition to important decisions 
of the High Court in the several branches of the law. An attempt is made herein to 
touch upon the decisions so rendered on some of the relatively more important titles. 
ofthe law. .— 


The Advocate and his duties and privileges: In G. Vasantha Pai, In re! it is pointed. 
out that an advocate owes a bundle of duties, duty to his client, duty to his opponent, 
duty to the Court, duty to the profession, and duty to the public and the State ; 
that prima facie his duty is to his client; that in the performance of his arduous duties 
he must not be hampered by any fear of offending the opposite party or any witness; 
and, that an advocate cannot be proceeded against either civilly or criminally for,any 
words uttered in his office as advocate. ^ e 


The High Court and its powers and jurisdiction: In Nachiappa Chettiar v. 
Subramanian Chettiar?, the Supreme Court holds that the term ‘Court in section. 
23 of the Arbitration Act, 1940, includes the appellate Court, and that where 
there is an appeal pending against the preliminary decree in a suit and. 
proceedings subsequent to the preliminary decree are pending before the trial 
Court, it would be open to either the appellate Court or the trial Court 
to make an order of reference to arbitration in respect of all matters in dispute 
between the parties. In Alopi Parshad & Sonsv. Union of India?, the Supreme 
Court decides that the High Court has jurisdiction to set aside an award on the ground 
of an error in the.making of the award or in any document incorporated with it ; as 
for instance where in a note appended by the arbitrator stating the reasons for his 
decision there is found some legal proposition which is the basis of the award and 
which is erroneous ; but that if a specific question is submitted to the arbitrator 
and he answers it, the fact that the answer involves an erroneous decision in point 
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of law does not make the award bad on its face so as to permit of its being set aside: 
In Raja Prasad Singh v. Gajadhar Singh}, the Supreme Court lays down that when an . 
appeal lies on facts it is the right and duty of the appellate Court to consider what its 
decision on the-question of facts should be, that in reaching a decision it should not 
lightly reject the trial Judge's conclusions as to the credibility or otherwise of a wit- 
ness particularly where it is based on an observation of the demeanour of a witness, 
but that where the question of credibility is not based entirely on the demeanour of 
the witness but is a matter of inference of one fact from proved primary facts, the 
Court of appeal is free to reverse the findings if it thinks that the inference made by the 
trial Judge is not justified. In G. Vasantha Pai, In re?, itis held that while the High 
Court has undoubted power in a proper case to expunge irrelevant and scandalous 
remarks made by a subordinate Court against a party or his counsel, it has no such 
power in regard to the judgment of a Judge of the High Court whether it be on the 
original side or on the appellate side in civil or criminal proceedings, not only because 
the judgment is a judgment of the High Court but also because the High Court is 
a Court of record. 


Constitution of India: In Hamdard Dawakhana v. Union of India?, the Supreme 
‘Court lays down inter alia that when an enactment is impugned as ulira vires and un- 
constitutional what has to be ascertained is the true character of the legislation; that, 
for that purpose regard must be had to the enactment as a whole, or its objects, pur- 
pose, and true intention, and to the scope and effect of its provisions or what they 
are directed against and what they aim at ; that it cannot be said that every adver- 
tisement is a matter dealing with freedom of speech, nor can it be said that it is an 
expression ofideas ; that in every case one has to see what the nature of the advertise- 
ment is and what activity falling under Article 19 (1) of the Constitution it secks to 
further; that where the advertisement relates to trade or commerce and is not a 
propagation of ideas, the advertising of prohibited goods or commodities of which 
sale is not in the public interest cannot be regarded as * speech’ and would not fall 
under Article 19 (1) (a) ; and, that where the main purpose and true intent of the 
impugned Act is to prevent self-medication o: self-treatment and for that purpose 
advertisements commending certain drugs and medicines had been prohibited 
there is no abridgment of a person'srightof freespeech. Fedco &? Co. v. Bilgrami* 
decides that a provision (clause 9-a) ia the Imports Control Order, 1955, that a license 
may be cancelled, if it is found after giving the licensee a reasonable opportunity 
to be heard to have been obtained by fraud or misrepresentation, is a reasonable 
restriction in the interests of the general public on the exercise of a fundamental 
right of a citizen guaranteed under Article 19 (1) (f) and (g) ; and that where the 
petitioners were concerned to show that they were not parties to the fraud rather 
than to show that there was no fraud practised at all, the omission to give pagticulars 
of the fraud or inspection of papers cannot be held to deprive the petitioners of a 
fais chance of convincing the authority that the grounds on which cancellation of 
the license was proposed did not exist or even if they existed they did not justify the 
cancellation of the license. In Chockalingam Chettiar, In re5, it is pointed out that 
since ‘ extradition’ is a subject specifically provided for as the object of legislation 
under the Constitution the rendition of offenders for extraditable offences cannot 
be held to be in derogation of the fundamental rights of freedom of movement or 
residence and that such restriction is in the interest of the general public under 
Article 19 (5) of the Constitution. Mohamed Dastagir v. State of Madras* decides 
that before Article 20 (3) of the Constitution comes into play two facts have to be 
established : (1) that the individual concerned was a person accused of an offence, 
(2) that he was compelled to be a witness against himself; that where one of these 
facts alone is established the requirements of Article 20(3) will not be fulfilled; and 
that where there was no formal accusation against a person relating to the commission 
of an offence-and he had been only asked to produce the money in his pocket which 
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he was alleged to have attempted to offer to the police-officer, for marking for identi- 
fication there was no testimonial compulsion since it was within his power to refuse 
to comply with the police-officer’s request, and. Article 20 (3) is not attracted. 
Bhagwandas Goenka v. Union of India! holds that the words ‘ accused of any offence ° 
in Article 20 (3) indicate an accusation made in a criminal prosecution before a 
Court of law or a judicial tribunal where a person is charged with the Commission 
of an act punishable under the Indian Penal Code or under any special or local 
law, and that where the Reserve Bank of India acting on information about dollars 
acquired by a person in the United States of America in addition to the foreign ex- 
' change specifically granted to him issued a number of directions to the person at 
several stages with a view to ascertain the truth of the matter—the questions themselves 
being dependant upon the explanations furnished by the person—it cannot be said 
that?there was any accusation levelled against that person and Article 20 (3) cannot 
apply so as to render his testimony inadmissible in evidence. In Shénkarlal v. 
Collector, Central Excise*, it is held that the scope of the protection which a witness 
enjoys against self-incrimination is not quite the same under Article 20 (3) of the 
Constitution of Indiaasunder the American Constitution inasmuch as the former 
provisión is available only in relation to a proceeding in a criminal Court, that a 
person summoned to appear before the Sea Customs Authorities under section 171-A 
of the Sea Customs Act is not in the position of a person accused of an offence and 
he is bound to appear before such Authorities and answer all questions put to him ; 
that a person who has been examined by the customs officers will not be in the posi- 
tion of an accused till it can be fairly and properly said that he is likely to be pro- 
ceeded against in a criminal Court ; and that though the question when a person 
can be regarded as having become an accused would depend on the decision which 
the departmental officers may take they cannot by merely pretending that they have 
not made up their minds circumvent the provisions of Article 20 (3). In Sahibzada 
Saiyad Muhammad Amirabbas Abbasi v. State of Madhya Bharat®, the Supreme Court 
holds that exercising jurisdiction under Article 32 the Supreme Court can grant 
relief for enforcement only of the rights conferred by Part III of the Constitution, 
that an alleged right of the petitioner to the guardianship of his minor children under 
his personal law is not one of the fundamental rights guaranteed to him under the 
Constitution, and that where the petitioner claims a writ on the plea that the 1es- 
pondents have misappropriated or misapplied the property of his children the matter 
does not fall within the scope of Article 32. Mineral Development Co. v. State of Bihar‘, 
decides that where a legislation (Bihar Mines Act, 1947, section 25) gives the State 
Government power to cancel a license for repeated failure to comply with any of the 
provisions of the Act, and the State Government cancelled the license as the result 
of one continuous inspection and without giving an opportunity to the licensee, 
the action ‘of the Government is not justified and a writ of certiorari can be issuede 
State of Jammu & Kashmir v. Thakur Ganga Singh® lays down that under Article 13% 
(2) there is no scope for granting Special Leave unless two conditions are satisfied : 
(1) the case should involve a question of law as to the interpretation of the Consti- 
tution, and (2) the said question should be a substantial question of law ; that the 
principle underlying the Article is that the final authority of interpreting.the Consti- 
tution must rest with the Supreme Court ; that where the parties agree on the true 
interpretation of an Article, for instance Article 14, or do not raise any question 
in respect thereof it is not possible to hold that the case involves any question of law 
as to the interpretation of the Constitution ; that the interpretation of Article 14 
in the context of classification has been finally settled by decisions of the Supreme 
Court ; that such interpretation is binding under Article 141 on all the Courts with- 
in the territory of India ; that what remains to be done by the High Court is only 
to apply that interpretation to the facts before it ; and that where the only question 
round which the dispute centered was whether an impugned rule stood the test of 
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reasonable classification Special Leave to appeal to the Supreme Court under Article 
132 (2) cannot be granted. In Balwan Singh v. Lakshmi Narain}, the Supreme Court 
takes the view that merely because an appeal has been admitted by Special Leave the 
entire case is not at large and the appellant is not free to contest the findings of fact 
of the subordinate tribunals, that only those points on which Special Leave may 
initially be granted may be urged at thefinal hearing, and’ thay normally Special 
Leave will not be granted by the Supreme Court under Article 136 (1) on a plea 
of error committed by the Courts below in the appreciation of the evidence. Rakim- 
toola v. State of Bombay? decides that where the very question raised has been 
already decided by a Bench of the Supreme Court consisting of five Judges it cannot 
‘be said that a substantial question of law as to the interpretation of the Constitution 
arises in the case requiring it to be decided again by a Constitution Bench of five 
Judges under Articles 143 and 145 (3). Muthuvelappa Goundar v: Deputy Refistrar 
of Co-operative Societies? states that the jurisdiction of the High Court under Article 
226 may properly be invoked in cases where the order of the subordinate tribunal 
is vitiated by error of law apparent on the face of the record and the impugned order 
quashed, and the fact that there is an adequate alternative remedy cannot. be a 
bar to the issue of a writ.of certiorari. Chattanatha Karayalar v. Income-taf Officer, 
Nagercoil+, however points out that the existence of an alternative remedy is a 
material circumstance that is taken into account when the Court is called „upor in 
the exercise of its discretion to issue a writ of certiorari under Article 226. Vellayyan 
v. District Forest Officer? holds that the provision regarding finality of the decisions 
of Executive Officers has always been understood to refer to proceedings before the 
Officers and cannot take away the jurisdiction of the High Court under Article 
226 to quash a decision of an officer if it is based on a manifest error of law or the 
decision has the effect of the Officer exercising a jurisdiction which is not vested 
in him.  Rubalingam v. State of Madras9 points out that a mere breach of contract 
is not remediable by a high prerogative writ such as certiorari, that the fact that one 
of the parties to the contract happens to be a Government Officer makes no 
difference, that where there is no statutory or other legal right in the continuance 
of a contract entered. into with a party the termination of such a contract by the 
. Government without inquiry will not entitle that party to move the High Court under 
Article 226 on the ground of violation of the principles of natural justice. Om 
Prakash Gupta v. Commissioner of Police, Madras? decides that barring exceptional 
cases of prima facie perverse orders of refusal of licence it is not within the province 
of the High Court under Article 226 to examine the correctness of the view taken 
-by the licensing authority whether the appellant is in lawful possession of the premises, 
equipment, etc., and unless itis established that the licensing authority is compelled 
by any statutory provision to grant or renew the license no writ of mandamus could 
elie in that regard. In Venkataraman v. Controller of Estate Duty®, it is held that a Central 
*legislation adopted by a State under Article 252 cannot have application to that 
State retrospectively from a date earlier than the date of the resolution of the con- 
cerned State Legislature adopting it, that its operation in the State would further 
depend on the terms of the’ enactment adopted, and that if under the terms of an 
enactment,so adopted the State is brought within its ambit only from a particular 
date the Central Act adopted will have operation only from that date with regard 
to the State so adopting. In Volkart Bros. v. State of Madras?, it is held that a 
sale falling within the scope of the Explanation to Article 286 (1) can itself be a sale 
in the course of inter-State trade and to such a sale the ban imposed by Article 286 
will also apply, that if that ban is lifted the question to be considered will be which 
State can tax the transaction, that in the case of outside sales the Sales Tax Conti- 
nuance Order will not enable the State from which the seller sold the goods to the 
buyer outside the State for consumption in that State to tax the transaction, and 
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that it cannot be said that irrespective of whether the sales come within the scope 

-of Article 286 (1) (a) or whether they were sales in the course of inter-State trade 
or commerce within the scope of Article 286 (3) the levy will be subject to sales tax 
under the Sales Tax Continuance Order. Sreenivas & Co. v. Deputy Commercial Tax 
Officer! points out that Article 286 (3) refers to two types of cases: (1) a law by 
the legislature ofea State imposing taxation, and (2) a law by the legislature of a 
State authorising the imposition of a taxation ; that the decisions of the Australian. 
Courts interpreting the words ‘ law imposing tax’ in the light of the constitutional 
practice in that country cannot be a guide for the interpretation of similar words 
in Article 286 (3), that the Madras General Sales Tax Act, 1939, isof a composite 
character and though it could be a law imposing the tax in regard to the sale of most 
of the commodities the Actis really one authorising theimposition of a tax in regard 
to Such goods; and that where after the passing of Act LII of 1952 sales tax legislation 
was enacted in regard to the commodities declared by the former Act it would require 

*the assent of the President notwithstanding the fact that it merely authorised the 
imposition of the tax. Abdul Subban & Co. v. State of Madras? lays down that Article 
304 (a) prohibiting discriminatory taxation could not: be construed as in effect to 
nullify the freedom of inter-State trade guaranteed under Article 301 which contem- 
plates a ban on all heads where discriminatory taxation is possible since otherwise 
the freedom of inter-State trade guaranteed by the Article could be fettered by taxa- 
tion ; that having regard to the object of the two Articles no discriminatory power 
of taxation is vested in any State on goods imported from other States either at the 
point of import or at any subsequent stage ; and that no State could levy tax on 
goods having its origin in a differentState so as to discriminate it from goods of a. 
similar kind manufactured or produced therein. In Kapur Singh v.-Union of India?, 
the Supreme Court holds that by Article 311 a public servant is entitled to show cause 
against the action proposed to be taken in regard to him, but the exercise of the 
authority to pass an order to the prejudice of a public servant is not conditioned by 
` the holding of an enquiry at which evidence of witnesses viva voce, notwithstanding: 
an earlier and full enquiry before the Enquiry Commission is recorded. 


- Representation of the People Act:—In Balwan Singh v. Lakshmi Narain*, the 
Supreme Court makes it clear that a petition which sets forth the particulars 
about the use of a vehicle for conveying voters to and from the polling station. 
with details as to the time and place coupled with as full a statement as possible 
in support of the plea that the vehicle was hired or procured by the candidate 
or his agent or another person, substantially complies with the requirements 
of section 83 (1) (b) of the Representation of the People Act, 1951; that the 
corrupt practice being the hiring or procuring of the vehicle for the conveyance: 
of the electors, if full particulars of such conveying of electors to or from 
any polling station are given section 83 in substantially complied with evch. 
if particulars of the contract of hiring as distinguished from the fact of hiring are 
not given ; that failure to set out the particulars of the contract of hiring or the 
arrangement of procuring will not render the petition defective ; that where the 
particulars of corrupt practice are insufficiently set forth the election petition should. 
not be dismissed in limine but the tribunal should decide if any objection taken on 
that ground is well-founded ; that if it upholds the objection it should give an. 
opportunity to the petitioner to apply for leave to amend or amplify the particulars 
of the corrupt practice alleged and in the event of non-compliance the tribunal may 
strike out the charges which remain vague ; and that insistence upon full particulars 
of corrupt practices is undoubtedly of paramount importance in the trial of an elec- 
tion petition, but if the parties go to trial despite the absence of full particulars and. 
evidence has been led on the plea raised in the petition, the petition cannot there- 
after be dismissed for want of particulars. Kandaswami v. Adityan® points out that. 
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section 83 makes a distinction between material facts and - particulars, that the 
function of the particulars is to indicate the nature of the defence expected of the: 
respondent and not to disclose the evidence which the petitioner has to let in, that 
as the particulars serve the double purpose of enabling the respondent and the Couft 
to concentrate on the real point in controversy the Election Tribunal has the power 
to call for such particulars, that the amendment of section 83 (3)ein 1956 does not 
make any difference since section 9o (1) of the Act which attracts the provisions of 
the Civil Procedure Code to the trial of an election petition is comprehensive enough 
to include such a power, that the Tribunal cannot direct the pleadings to be struck 
off without a. prior order directing the furnishing of particulars, that in cases where 
general corrupt practice of bribery is alleged the particulars cannot be precise as to 
the date, time or names of all persons bribed and therefore a general statement of the 
character and extent of the corruption alleged will suffice, and that it is always open 
to the resbondent in such cases to apply for directions regarding further particulars. 
Kandaswami v. Adityan1 lays down that though the procedure followed in enquiries" 
in election petitions is civilin form yet tne trial is a quasi-criminal trial especially 
when the results and consequences like penalties, fines and disqualification that follow 
from the election petition are kept in view, that the standard of proof is the same as 
could be achieved in a criminal trial, and it cannot be contended that if a frirga 
Jfacie case against the respondent is made out it is for the respondent to rebut the 
prima facie case made against him. Balwan Singh v. Lakshmi Narain? makes it 
clear that it is not the contract of hiring but the fact of hiring for conveying voters 
to and from the polling station that constitutes a corrupt practice under section 
123 (5), and that in considering whether a corrupt practice described in that 
section is committed the conveying of electors cannot be dissociated from the 
hiring of the vehicle. : 


Industrial Disputes Act and the Industrial Disputes Appellate Tribunal Act.—In 
Trichy Srirangam Transport Co. v. Industrial Tribunal? it is held that whatever 
matter is referred to a Tribunal by the Government should be present before it, and 
if any party fails to press any such claim he cannot be allowed to raise it again 
in relation to that period ; that adjudications which have become final cannot be 
re-adjudicated even before an Industrial Tribunal ; that the provisions of res judicata 
are not peculiar to the Civil Procedure Code but are applicable to all proceedings 
involving adjudication of disputed rights, and that an Industrial Tribunal deciding 
a dispute under the Industrial Disputes Act is not precluded from directing the in- 
troduction of a provident fund scheme for the workers in the establishment con- 
cerned in the dispute. Express Newspapers v. Industrial Tribunal, Madras* lays down 
that in matters of discipline such as the dismissal of a workman for misconduct it is not 
for the Tribunal to take evidence and decide for itself whether the workman ifi question 
Werited dismissal; that all thatit could decide is whether there was want of good 
faith on the part of the management or whether there was any basic error or violation 
of the principles of natural justice ; and that while it is impossible in an establish- 
ment to define exhaustively all the duties which a particular workman is to do it 
is clear that a compositor in a press will be under an obligation to do the work of 
joining which is part of his legitimate duies. In Manager, Hotel Imperial v. Chief Com- 
missioner, Delhi*, the Supreme Court points out that where the two parties to the dis- 
pute are clearly indicated, namely, the employer which is in management of the 
Hotel and the workmen, employed in the Hotel, the reference is valid in spite of 
mention therein that the workmen will be represented by a specified union in the 
dispute ; that though the reference mentioned the union itself such union can be 
served through some officer, such as its president or secretary ; and itis that officer 
who will really represent the workmen before the Tribunal ; that it is unnecessary 
for the purposes of section 10 where the dispute is of a general nature relating to 
the terms of employment or conditions of labour of a body of workmen to mention 
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the names ofthe particular workmen who might have been responsible for the dis- 
"pute ; and that it is only when a dispute refers to the dismissal, etc., of particular 
workmen as represented by the union that it may be desirable to mention the names 
of the workmen concerned. Thambi Motor Service v. Labour Court, Coimbatore! holds 
that where the appropriate Government have made a reference under section 10 
(1) they have no Power to cancel or to amend or modify the same ; but, at the same 
time, the Government have got the power to make an amendment by which new 
itéms are added to the disputes already referred to a Tribunal and that the inclusion 
of additional items to the matters to be adjudicated upon by an Industrial Tribunal 
would not be the exercise of a power to amend an existing reference but rather of a 
power to make a reference of other disputes. Ranga Vilas Ginning, Spinning; & Weaving 
Mills, Lid. v. Industrial Tribunal? states that in disposing of an application under sec- 
tion 33 (2) for permission to dismiss an employee during the pendency of the adjudi- 
cation of a dispute the Tribunal has only to consider whether there was a ‘prima facie 
"case for the dismissal of the workman or whether there was any unfair labour practice 
or victimisation involved in the action prosposed to be taken; and, in the absence 
of any,such feature, the Tribunal is bound to give the permission asked for ; and it 
is not for the Tribunal to satisfy itself whether the charges found against the employees 
have been proved. Sandanaswami Pillai v. Ponnuswami? points out that what sec- 
tion 33-A prohibits is the alteration of the conditions of service in regard to any 
matter connected with the dispute ; that there must therefore be some point of con- 
nection between the pending dispute and the act of the employer in respect of which- 
a complaint may be made under section 33-A; that where the question referred to 
the labour Court was a general one regarding the level of wages in a particular class 
of industry, retrenchment of any individual worker in any particular establishment 
engaged in such industry, during the pendency of such a reference cannot amount 
to a contravention of section 33-A and the labour Court could not get any jurisdic- 
tion under it. M. S. N. S. Transports v. Rajaram* expresses the view that section 
33-G (2) is wide enough to cover cases where an award gives a benefit toa work- 
man, such as the benefit of back-wages without specifying the amount ; that it is 
open to the labour Court in such cases to determine the amount on the application 
of the workman ; that the term ‘ back-wages’ in such cases is used to describe the 
benefit awarded to the workman who was without employment ; and it cannot be 
said that such a claim for back-wages amounts to a claim for ‘ wages’ within the 
meaning of the Payment of Wages Act. Arya Bhavan v. Narayana Rao® holds that the 
question whether a particular workman is or is not a worker concerned in an appeal 
pending before the Labour Appellate Tribunal is a question of fact depending on 
the circumstances of each case, and that where a reference is made by the Govern- 
ment of a, dispute which relates to the dismissal of one or a few of the workers and 
dispute is taken up by all the workers represented by the union, the workmen 
general and not merely the particular workman who has been dismissed are parties. 
to the reference and they would be workmen concerned in the appeal. 


Company Laws: In The Cawery Spinning and Weaving Mills, Ltd., In re*, 
it is pointed out that the Madras City Civil Court is not a ‘ District Court” 
as defined in section 2 (14) of the Companies Act, 1956, s0 as to empower 
it to exercise jurisdiction in respect of matters enumerated in section 10; 
that in the City of Madras the principal civil Court of Original jurisdiction 
is the High Court in the Original Side and that the matters ccvered by section 
10 (2) should be dealt with only by the High Court in the Original Side. 
Southern Automotive Corporation, Ltd., In re", holds that the duties of the Court 
under section 394 are onerous and have to be carefully exercised, and the 
Court can come to the decision required of it only on being satisfied that the matter 
has been considered at an -extraordinary general meeting of the shareholders 
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specially called under section 391, that the importance of such a meeting cannot be. 
overlooked, and the shareholders being under a fiduciary responsibility to act in the 
interest not of the majority only but of the shareholders as a whole can ordinarily 
function only at the general meeting and at such other extraordinary general meetings 
as may be convened under the Act, and that where a company seeks the Court's 
sanction for amalganation with another company and applifs for an order 
dispensing with the convening of an extraordinary general meeting as required 
by the Act on the ground that there was a general prior meeting of the members 
at which the arrangement for amalgamation was unanimously approved, the Court 
will refuse to accede to the request when itis not shown that any hardship or 
unnecessary undue delay will be caused by compliance with the provisions of 
section 391. Indian Commerce and Industries, Lid. v. Free Press Journals! expressesethe 
view that ynder section 467 the list of contributories should be prepared and settled 
speedily, that in so settling the Court is not bound by the register of shareholders , 
and hàs authority to rectify the register and may go into all questions of law and fact 
to determine the question as to who is the real owner of the shares, that the exercise 
of the jurisdiction given by the section being discretionary the Court will have to be 
moved and will not ex mero motu suo and theréfore whenever an application is made 
by the Official Liquidator for exercising the powers contained in the proviso to the 
-section it must be scrutinised with great care as the consequences are very large.: In 
Mrs. N. Wapshare v. Pierce Leslie & Co.*, it is pointed out that under section 559 a 
company could be revived or restored by the Court within two years after dissolu- 
tion under appropriate circumstances, that there are sufficient indications in the 
Indian Company Law that the shareholders are the residuary legatees of the debts 
and undistributed or concealed asséts of a defunct company unlike the case in 
England where the Crown is the legatee under the doctrine of bona vacantia, and that 
a suit by the former share-holders of a defunct company to recover assets concealed 
by fraud is maintainable. l 


Law of Contracts: In Alopi Parshad Sons, Ltd. v. Union of India?, the Supreme 
Court makes it clear that in India, in the condified law of contracts it cannot be 
held that a change of circumstances completely outside the contemplation of 
the parties at the time the contract was entered into will justify the Court 
while holding the parties bound by the contract in departing from its terms; 
that the Indian Contract Act does not enable a party to ignore the express 
covenants of the contract and to claim payment of consideration for performance 
of the contract atrates different from the stipulated rates on some vague 
plea of equity; and that the Court cannot absolve a party from liability to 
perform his part of the contract merely because of an uncontemplated turn 
of event (namely, heavy increase in prices of the commodity contr&cted for 
due to outbreak of war) the performance of the contract became onerous. Abdul 
Malick Saheb v. Muhammad Yousuf Sáhib* points out that transactions in the nature 
of a bounty from a child to a parent are in equity looked upon with caution by the 
Court ; that it is the duty of the donee to prove that the gift was the result of free 
exercise of independent will ; and the Court must be satisfied that the donee was 
acting independently without any influence from the donor ; and the mere existence 
of the fiduciary relationship of parent and child between the donor and the donee 
raises a presumption of undue influence, and it is for the donor to rebut the presump- 
tion. Vedachala Mudaliar v. Rangaraju Naidu® takes the view that section 69 of the 
Contract Act can be invoked only where on person pays because he is interested 
in the payment of what another person is alone liable to pay, but not to a case where 
contribution is claimed, as for instance, where as a result of wilful wrong-doing on 
the part of two persons they became joiatly and severally liable to pay a penalty 
to the State and such penalty was wholly recovered from one of them. Thirumala- 
subbu Chettiar v. Rajammal® points out that the words ‘ bound by law to pay’ in 


© (To be continued) 


I. (1960) 1 M.LiJ. 1 4. (1960) 2 MLL.J. 355. 
2. {7389} 2 M.L.J. 401. , 5. (1960) 1 M.L.J. 445. 
«4 (1960) 2 M.L.J. (S.C.) 46. 6. (1960) 2 M.L:J. 539. 


. I] - ; . MARCH OF LAW. 9 


section 69 do not exclude those obligations of law which arise inter paries whether 
" by contract or tort and are not confined only to those public duties-which are imposéd 
by statute or general law and.exterid to any obligation which is an effective bond im 
Iw. Ananthayya v. Subba Rao!, decides that where there is.no relationship of debtor 
and creditor, or lender and borrower, and the agreement was:made out of 
natural love and affection by an younger brother to an elder brother for the 
maintenance of the latter and his dependants, by way of a percentage of the monthly 
irfcome that may accrue, no question of any.penalty arises within the meaning -of 
section 74. Nadar Bank, Ltd. v.. Canara Bank, Ltd.?, declares that section 178 can be 
relied upon only in cases where the pledgee is aware that the pledgor is a mercan- 
tile agent ‘but not in.a case where the borrowers were themselves the owners of the 
goqds and were not acting as agents in the customary course of business as such 
agents. National Traders v. Hindusthan Soap Works, Erode?, holds that sections 15 and 
, 16 of the Sale of Goods Act are not restricted to the sale of'unascertained goods ; ` 
that a sale of specific goods with or without any-descripion will be within the terms 
of the sections ; that it is a question of the construction of a contract of sale in any 
particylar case whether it is a sale.by. description; that the effect of the conditions 
in sections 15 and 16 is to give a right to the buyer to reject the goods in case what 
was tendered did not answer to the description or was not of merchantable quality 
and to sue for the price if he had paid the price, or to accept the goods and sue on 
the basis of warranty for damages ; that where the buyer accepts the goods he has ` 
to pay the, contract price minus any claim for the breach of warranty ; and that 
the measure of damages in suclva case is the difference between the value 
of the goods as delivered and their value if they answered to the contract description. 
Abdul Ghani v. Periyaswami Chetti & Cot, makes it clear that the legal representatives 
of a deceased partner cannot be validly bound for payment of the partnership debts 
by an acknowledgment made by the surviving partne: after the dissolution of the 
partnership by the death of the other partner; that the theory of implied agency 
disappears on the dissolution of the partnership and the Proviso to section 45 of the 
Partnership Act would apply in such cases ; and section 47 which relates to obliga- 
tions inter se the partners so far as it may be necessary for winding up the affairs 
of a partnership cannot be invoked to bind the legal representatives of the deceased 
partner merely on the basis of an acknowledgment made by the surviving partner 
after the date of dissolution. i : f 


-LAW OF PROPERTY. 


In Ananthayya v. Subba Rao}, it is pointed oùt that section 6 (5) of the ‘Transfer 
of Property Act prohibited the transfer of a public office and the salary of a public 
officer whether before or after it has become payable ; that where an agreement does 
not purport to deal with the salary of a public officer and by itself has nothing to do 
directly with any public office and no head of a department could under the agree- 
ment be requested to deduct for the benefit of the promisee any amount payable to the 
promisor, section 6 (f) cannot be invoked to invalidate it: and that where at the time 
ef the agreement the promisor was.only a University student hoping to take a degree 
and thereafter to make an income either as a public officer or in private employment 


or in independent practice of a profession and he undertook to pay his elder brother 


who was educating him, for his maintenance; a specified sum of money every month 
after the promisor began earning an income, the amount to be paid being based 
on the promisor's monthly earnings, and there was no obligation to pay the amount 
out of the salary or income that promisor might make every month, the agree- 
ment will. not be hit by section 6 (f). Ghulam Ahmed v. Basheer Ahmed’, 
states that a person who purchases from some Mahomedan co-sharers accepting 
"without further. examination. some vague claim to posessory title, when 
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the rightfial owner had neither. expressly permitted such ostensible. title to be 
‘flaunted nor ` impliedly. consented to it, cannot invoke section 41 ; that the mere: 
- possession of one co-owner cannot amount to the flaunting of an “ostensible title 
against another, particularly among Muslims where ownership or co-ownership th 
shares is the usual incident of inheritance and that the fact that the vendor or. the 
` person from whom the vendor claimed title executed a mortgage in respect of the | 
property would be of no consequence since a mortgagor is only dealing with a limited 
interest and is-not an ostensible . owner. In Bhaskar Waman Joshi v. Shrinaraytn 
Rambilas Agarwal’, the Supreme Court makes it clear that though according to the 
Proviso to section 58 (c) a transaction shall not be deemed to be a mortgage by condi- 
tional sale unless the condition is embodied in the document which purports. to effect 
the sale it does not follow that if it is so embodied a mortgage transaction mus; of 
necessity have been intended; the question whether by such incorporation the transac- 
tion is to be regarded as a mortgage is one of intention of parties to be gathered from 
the language of the deed interpreted in the light of the surrounding circumstances, the ° 
value of the incorporation varying with the degree of formality attending upon the 
transaction ; that while a mortgage by conditional sale postulates the creatjon by 
.the transferor of a relation of mortgagor and mortagee the price being charged on the 
property mortgaged, in a sale coupled with an agreement to reconvey there is no 
relation of debtor and creditor, nor is the price charged upon the: property conveyed, 
but the sale is subject to an obligation to retransfer the property within the period 
spécified ; that what distinguishes the two transactions is the-relationship of debtor 
and creditor, the transfer being a security for.thé debt ; that the form in which the 
_deed is clothed is not decisive ; that if the words are plain. and unambiguous they 
must in the light of evidence of surrounding circumstances be given their true legal 
effect ; and that-if there is ambiguity in the language the intention-may be ascer- 
tained from the contents of the deed with such extrinsic evidence as may by law be 
permitted to be adduced to show in what manner the language of the deed was relat- 
ed to existing facts. ‘Ghulam Mohamood v. Ammani Ammal ? lays down that a valid 
notice to quit under section. 106 should determine the tenancy by the time of fifteen 
days expiring with the end of the month of tenancy ; that the notice should specifical- 
ly state what the month of the tenancy was; that for a plea that a denial of the lessor's 
title or disclaimer of tenancy operates as a forfeiture of the lease ander section 111 (g) 
the denial and forfeiture must have occurred prior to the suit and should form part of 
the cause of action on which the suit is based ; and a denial of the tenancy after the 
suit is instituted will not operate as a forfeiture under section 111 (e). 


Madras Estates Land Act ; Madras Estates (Abolition and Conversion into Ryotwari) 

; Madras Estates (Supplementary) Act : In Vadivelu Mudaliar v. State of Madras,? it 

P out that to ascertain whether a certain enactment applies to a Barticular 
dase the position’ as it stands on the date on which the provisions are sought to be 
applied is material ; that an Act when originally enacted might be applicable to 
areas within definite limits, but if subsequently certain areas are taken out of the 
limits, the Act would cease to apply to-such areas; that the Madras Estates Land Act. 
is specificaly made inapplicable to the Presidency Town of Madras, and if on the 
date on which the provisions of the Act are sought to be applied certain areas for-- 
merly outside the Presidency Town and as such governed by the Act have become 
part of the Presidency Town, then automatically the application of the Act would 
cease to such areas from the date when they came to be so included within the limits of ` 
the Presidency Town even though at some time in the past the Act was applicable to. 
the areas ; and that ordinarily the proprietor of an ‘estate’ would be entitiled to the: 
beds of abandoned tanks and channels within the limits of the ‘estate’ and the pro-- 
prietor could validly'/give a patta in respect of such lands. Sellappa Goundan v. Bhas-- 
karan*: decides that for the application of section 3 (2) (d) of the Estates Larid Act the 
original grant itself should have been an inam ; and the circumstance that the grant 
was treated as an inam at the time of the Inam Settlement proceedings, and title deeds. 


v 
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. were issued on that basis cannot affect the original character of the grant ; and there-. 
fore the. grant would not be an inam within the meaning of the-Act. Natarajan. 
Chettiar v. State of Madras* makes it clear that an inherent power to review should be 
presumed in the case of quasi-judicial tribunals like the Estates Abolition Tribunal so 
as to enable them to rectify an error apparenton the face-of the record or for similar 
adequate reasons ;*and that a Tribunal like the Estates-Abolition Tribunal or Appel- 
late Tribunal constituted under the Madras Estates (Abolition and Conversion into 
Ryotwari) Act giving a finding in the presence of the parties as to whether a- village 
did or did not fall within the ambit of a relevant provision of the Act must be held 
to possess an inherent power to review its judgment on'due cause being shown. 
State of Madras v. Kamakshia Pillai? takes the view that where a land which was original- 
ly an ‘estate’ had ceased to be so by reason of the provisions of the Madras Estates 
(Abolition, etc.) Act and become ryotwari the aggrieved parties should resort to the 
game remedies as are open to ryotwari ryots, namely, to apply to the revenue authori- 
ties for proper remedy; that section 3 vests the ‘entire estate’ in the Government 
which would comprise the tanks and the fishery rights in the former ‘estate’ ; that 
the customary rights of the ryots to fishin the tanks could not avail against the Govern- 
ment ; and the fact that no compensation is provided for in respect of such rights, or 
that no provision is made in the Act for recognition of such rights is no ground to 
hold that such rights do not vest in the Government. In Gopalan v. Estates Abolition. 
Tribunal?, it is held that section 13 (b) of the Estates (Abolition, etc.) Act excludes from 
the category of lands to which the inamdar would be entitled to a ryotwari patta tank- 
beds although the tank was not in factual existence and had been abandoned as such; 
that a land would not lose its character as tank-bed merely because cultivation had. 
been carried on by the landholder; that such cultivation was allowed by reason of the 
right of the proprietor over the property (without prejudice to the rights, if any of the 
ryots) and not because the land got converted into ryoti or private land ; that the 
existence of a right in the tank which enabled the landholder to cultivate the tank- 
bed land is by itself of no importance for the purpose of determining the scope cf the 
statutory right which could be claimed under section 13 (b) (iil); that under section 
20-A of the Madras Estates Land Act the tank-bed land could be converted into ryoti 
land by an order passed by the District Collector, and that till such an order is made 
the land would not lose its character by mere non-user of the tank ; and that where 
no such order was made until the date of the notification of the estate under the Estates 
(Abolition and Conversion into Ryotwari) Act, the land must be held to retain its 
character as tank-bed land within the meaning of section 3 ( 16) (a) of the Estates. 
Land Act and would fall within the sope of the lands excluded by section 1 3 (b) (i) 
of the Madras Estates (Abolition and Conversion into Ryotwari) Act. Vadivelu- 
Mudaliar v.eState of Madras* holds that the appropriate provisions ofthe Estates Aboli-, 
tion Act applicable to the case of a person who has been lawfully in occupation of the * 
bed of an abandoned channel or tank in an erstwhile zemindari and using it as a. 
building site will be section 18. — Pandian v. Board of Revenue, expresses the view that 
the right to hold a private market is not the same as a franchise incidental to the 
ownership of the ‘estate’ and would not be lost when the right to the ‘estate’ is lost on. 
its vesting in the Government under the provisions of the Madras Estates (Abolition 
and Conversion into Ryotwari) Act ; that having regard to the scheme of section 18, 
a market consisting only of stalls would also be a *building" and the fact that the stalls. 
were not all pucca masonry construction will not make any difference ; that the 
entire stalls and all the superstructure should be viewed as one unit constituting a 
‘building’; that a private market will fall within the scope of ‘building’ in section 18 
(4) ; and that the right to the building secured under that sub-section has to be view- 
ed independently of the right to use thé building in the particular way after the noti- 
fied date. In Kumararajah of Venkatagiri v. State of Andhra Pradesh®; the Supreme Court: 
points out that the scheme of section 20 is to render ineffective all rights created after- 
tst July, 1945, for a period exceeding one year, that the Second proviso makes rights so. 
ee ÉL LL 
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_created unenforceable against the Government ; that even if the creation of such , 
rights is not void but only voidable, all that it would imply is that there should be some 
overt act of avoidance by the Government and not that the avoidance must be i3 the 
terms of the Third proviso ; that the Second proviso was enacted to nullify the crea- 
tion of rights in anticipation of the impending legislation and hence was made un- 
conditional; and the Third proviso deals with the terminatiofi of rights created 
before 1st July, 1945 ; and that when a slate quarrying lease is determined under the 
Second proviso, the terms as to renewal implied under rule 47 of the Mineral Con- 
cession Rules must fall with the lease. Nanja Raja v. Lalitha Ammal! holds taat a 
right of review like a right of appeal is wholly statutory, and in the absence of specific 
provisions in the Madras Estates (Abolition and Conversion into Ryotwari) Áct or 
the rules made thereunder, the Special Tribunal (High Court) constituted undeg sec- 
tion 51 gannot have the power of reviewing its order since the Judges of the High 
Court in hearing an appeal would be functioning as persona designata. Mahomed Ibrahim 
v. Estates Abolition Tribunal, Vellore,? lays down that under section 15 (2) the power o 
the Tribunal to excuse delay in the filing of an appeal is limited to those cases where 
‘the delay did not exceed six months from the date of the order of the Assistant Settle- 
ment Officer, but that it is dependent on the terms of the statute and the rules being 
complied with, and that where there has been a failure to obey the statutory 
direction it would not be consistent with principle to hold that a person could be 
affected by an order of which he had no notice delivered on him in the manner 
provided by the statute. i 5 


Bhaskaran v. Sellappa Goundan,* points out that the Madras Estates (Supplemen- 
tary) Act, 1956, was enacted to provide the machinery for decision as to whether an 
area is an ‘estate’ or not for the purpose of the Madras Rent Reduction Act, 1947, 
and the Madras Estates (Abolition and Conversion into Ryotwari) Act, 1948. 
Karuppan Chettiar v. State of Madras* explains that the nature of the proceedings under 
section 7 (r) of the Madras Estates (Supplementary) Act is not that of an appeal 
simpliciter, but is in the nature of an application, as the jurisdiction of the Special 
Appellate "l'ribunal-under the Act is wider than that ofthe original Tribunal; and 
that where a party was bona fide prosecuting a writ application against the order of the 
Tribunal the time taken therein could be excluded in computing limitation under sec- 
tion 7 (1). Sellappa Goundan'v. Bhaskaran® holds that section 7 (4) makes an adjudica- 
tion by the Special Appellate Tribunal of the question whethér a non-ryotwari area 
is or is not an ‘estate’ final and binding on all persons claiming an interest in the 
lands in such area notwithstanding that any such person was not à party to the proceed- 
ing before the Tribunal ;' that section 6 enables the party interested to appear and 
put forward his case before'the Tribunal with a right of appeal; that ‘section 7 con- 

ders a right of appeal on every person aggrieved by the Tribunal’s order, and a person 
aggrieved is one ‘who has suffered a legal grievance by reason of the order, and the 
term would comprehend a wider category of persons than those who were parties 
eo nominee before that tribunal; that a person whose right or title would be affected 
by the decision of the Tribunal would be a person aggrieved ; that under section 8 
there will be a presumption in the case of an inam village that the grant was of the 
melvaram alone and not of both the varams, but the presumption will not apply where 
the controversy is whether the grant was of an entire village ; ‘and that the proceed- 
ings under section 3 being ofa judicial nature, the onus would lie on the Govern- 
1nent to prove that the grant was of the whole village. In Bhaskaran v. Sellappa Goun- 
dan,* it is suggested that section 10 should not be understood as prohibiting the ordi- 
nary civil or revenue Courts or other tribunals from deciding the question whether 
an area is ari ‘estate’ incidentally if that were necessary for the purpose of exercising 
its jurisdiction ; ‘that section 11 relates only to those proceedings which if initiated 
after the Act could:be done under section, 3, i:e., a proceeding at the instance of à 
pérsen interestéd ; and that if the defendant is only a tenant under a ` terminable 
a T —————, 

. (1960) 2 M.L.J. 511. 

F ja. (1960) 1 M.L:J.: 347. ENS E ee) a MEE 303. 

am. (1960) 1 MES], 183% $ d 6. (1960) 1 M.L;J. 183. 


. 1J 


lease he will not be a person interested in the question whether the suit land-was situat-. 
ed in an ‘estate’ or not. Hariharamuthu Pillai v. Rani Subbalakshmi Nachiar!, however : 
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suggests that, under section 11 all proceedings where the question arises whether. a. 
pérticular area formed part of an ‘estate’ or whether they are only minor-inam lands 
shall be transferred to the appropriate Tribunal for the determination of-such ques- 


tion ; that the transfer of such suits to the Tribunal is only for the limited purpose of 


determining that question; that the Tribunal cannot decide any other issue raised: 


in the suit ; and that in such cases after the determination of such issues by-t 


nal the suit will have to be retransferred to the Civil Court. 


to deposit the arrears of rent. 


Mapras CULTIVATING TENANTS PROTECTION AcT. 


In Arumugham Pillai v. Tulasi Konar®, it is pointed out that the Madras 
Cultfvating Tenants Protection Act is designed to protect from eviction only 
the actual tillers of the soil and not the intermediaries ; that the lessee—a -mill 
ewner—who had converted the adjoining land demised for stocking groundnut 
husk into a cultivable land by cultivating cholam on a part of it cannot thereby 
acquire the character ofa cultivating tenant within the meaning of section 2 (a) ; 
and thé very fact that the lessees had made such an alteration to the detriment 
of the reversion would constitute an act of waste enabling, the landlord to determine 
thé tenancy. Munian Muthuraja v. Rajarainam? holds that a person who takes a 
lease for enjoyment of the usufruct of a cashew-nut plantation on the land is a ‘culti- 
vating tenant’ as defined in section 2 (a) and must be held to be engaged in 'cultiva- 
tion’ as defined in section 2 (b) ; that irrespective of the nature of the produce of the 
land whatever is grown by the aid of human labour and effort would be an agricul- 
tural produce, and the process of producing it would be agriculture ; and the lessee 
in respect of a cashew-nut plantation would be a person enagaged in ‘cultivation’ and 
hence entitled to the benefit of section 4-B as amended by Act XIV of 1956. Rama- 
swami Raja v. Ellappa Goundar*, decides that having regard to the scheme of the Madras 
Qultivating Tenants Protection Act, the Code of Civil Procedure does not wholly ap- 
ply to the Revenue Courts acting under the Act ; that a Revenue Divisional Officer 
will have no jurisdiction to grant an injunction restraining a landlord from entering 
his property ; and that there is no inherent power in the Tribunal in that behalf and. 
such a power cannot be assumed by implication. Periyaswami v. Muthiah Cheitiar® 
lays down that what is contemplated by section 3 (3) (b) is only the deposit of a ‘sum’ 
which means an amount of money, and not the aggregate of the paddy rent as well 
as the costs ; that a Revenue Divisional Officer acting under section 3 (4) (b) can 
only direct a deposit of the rent in terms ofits money equivalent and notin kind ; that 
it is open to the Revenue Divisional Officer in the exercise of his discretion to give 
him time to deposit the rent; and that the discretion would incluse a power to refuse to 
grant time‘and pass an order for eviction without giving the defaulter an opporunity, 


Muthukumara Padayachi v. Samban 


he Tribu- 


dan Pillai® decidese 


that since the ascertainment of the arrears of rent by the Revenue Divisional Officer 
must be in terms of cash and the direction must be to pay them into Court and not 
to the landlord, an order of the Revenue Court ascertaining the arrears of rent paya- 
ble by the tenant in kind and directing that if the tenant failed to pay the same on or 
before a certain date and report the fact the next day, eviction would follow is illegal ; 
and that a determination of fair rent will hold good for five years after such determi- 


nation but cannot be made retrospective. 


Chinnamuthu Kandar v. Ganapathi Pillai? , 


. points out that the provisions of section 3 enjoin the Revénue Divisional Officer to 
hold a summary inquiry and pass appropriate orders on a petition filed under the 
section for eviction on the ground of default in the payment of rent ; that in the ab- 
sence of such inquiry the Revenue Divisional Officer will have no jurisdiction to pass 
an order for possession against a tenant on the basis of a compromise agreement en- 


tered into. in previous proceedings which agreement had gone beyond the-subject- 


matter of the proceedings ; and that the Revenue. Divisional. Officer.-will- have no 
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jurisdiction to execute a decree which embodies terms beyond the scope of the petition 
itself. Panchapakesa Iyer v. Subramania Moopan! expresses the view that restoration to 
possession: of a cultivating tenant under section (4) (1) will be barred only if such 
restoration is not possible as a result of another tenant being in bona Jide possession*of 
the land and: who does not fall within the terms of the proviso ; and that where some 
other tenant enters into possession of the land but surrenders the possession before the 
application of the former teriant for restoration of possession there is no bar to an 
application under section 4 (1). Muhammad Badsha Saheb v. Duraiswami Goundan?, 
holds that section 6-A does not by itself effect an automatic transfer of the suits 
referred to therein from the civil Court to the Revenue Divisional Officer without 
an order of transfer being made by the civil Court.on whose file such suits or 
Proceedings are pending ; hence where a suit or proceeding is pending on the file 
of a civil Court it is open to that Court to make an order for restitution to possession 
to the aggrieved party before transferring the suit to the Revenue Divisional Officer; 
and sections 4 and 6 will not bar the civil Court from making such an order? 
Periyaswami v. Muthiah Chetiiar®, decides that section 13 does not have the effect 
of nullifying the provisions of section 3 of Madras Act XXV of 1955 especially where 
there is no provision in the Fair Rent Act for enforcing the orders made.theréunder. 








p E i MADRAS AGRIGULTURISTS RELIEF ACT. E 


— 


In Somasundarathu Odayar v. Kalyanasundarathu Odayar^, it is pointed out that the 
effect of Explanation I1I to section 8 of the Madras Agriculturists Relief Act is to 
emphasise the identity of the -debt ; that so long as the identity can be traced any 
changes or alterations in the debtor or creditor will not take away the case from the 
ambit of the Explanation ; that-a debtor cannot be denied the advantages of sec- 
tion 8 even if certain inter-current transactions have entered into the stream of 
transactions ; that the fact that the renewal does not take account of the statutory 
reduction of liability will be immaterial; that it will always be open to the debtor 
subsequently to plead failure of consideration to that extent ; and that a transaction 
purporting to be a settlement of accounts cannot ipso facto have the effect of preventing 
the debtor from tracing back the debt in order to obtain relief under the Act. 
Rajagopalan Chettiar v. Ishack Rowther® makes it clear that section g-A would apply 
only to a case where the mortgagor seeks to rendeem a subsisting mortgage ; that 
in a case where the mortgaged property had been taken over by the Government 
under the Madras Estates (Abolition and Conversion into Ryotwari) Act no ques- 
tion of the redemption of the mortgaged property could arise ; and therefore, where 
an erstwhile. mortgagor applies for payment, out of the compensation amount 
after making provision for payment to the mortgagee of the estate, no case of 
redemption can arise, and section 9-A will not apply and the debt cannoj be scaled 
down. Balasubramania Thevar v. JNallamuthu Moopanar®, expresses the view that under 
section 9-AÀ (9) (a) (1) as amended in 1950, the rents paid towards a lease by a mort- 
gagor who had taken the mortgaged properties back on lease should be deemed to be 
the interest and section 8 or 9 read with section 12 or I3 as the case may be should be 
applied to scale down the debt ; that the Explanation 1 to section 8 cannot however 
apply, because it has not. been enacted that.the. person making the payment must 
also be deemed to have considered himself as a debtor repaying a creditor and de- 
manded to have exercised a right of appropriating those payments in a particular 
manner, either by actually appropriating them towards interest in writing or failing 
to do ; and the Court to give effect to the legal fiction in section 9-A will assume 
the existence only of those facts-on which the fiction could operate, and cannot 
create further legal fictions which: have not been enacted in order to make applicable 
à certain state of rights which does not flow or follow from the assumption of the : 
identity per se which the legislature has actually enacted. Ammalu Ammal v. Samalam 
Iyer”, expresses the view that section 8 and Explanation III thereto can not apply 
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to the case of a unsufructuary. mortgage in which no special provision is 
made for interest on the principal. amount secured in addition to the 
provision for the enjoyment of the usufruct instead of interest in view of section 
16 (2) ; anà. that under section 9-A (3) (11) itis only where any. interest on the 
principal amount has been stipulated for in addition to the usufruct from the pro- 
perty that section 8 and Explanation HI would apply. Thulasi v. Ammayappa Pillai!, 
lays down that where the decree of. the original Court, so far as the applicant 
fox relief under the Madras Agriculturists Relief Act is concerned, has become 


final long before the commencement of the Amendment Act XXIII of 1948, but... 


an appeal is filed against a part of the decree by persons other than the applicant 
and in respect of matters other than that in which the applicant is interested, and 
a decree passed in such appeal after the commencement of the Amending Act, the 
lattér cannot be availed’ of by the applicant ; and that when the decree sought 
to be scaled down has been satisfied by deposit into Court of the amouné directed 
eby the decree to be paid to the plaintiff, and. all that remains is only a direction 
to the defendant to deliver possession of the concerned properties to the plaintiff 
section 16 (ii) of the Amending Act can have no application. Logambal Achi v: Muthia 
Pillat®*expresses the view that under the provisions of section 18, when a suit is 
filed after 1st October, 1997, even where the suit has been instituted for the proper 
amount as pér the provisions of the Act as it then stood, if the ultimate scaled 
down amount for which the decree is passed is different due to the subsequent amend- 
ment of the Act, the plaintiff can be awarded costs only on the basis of the 


scaled down debt. Balasubramania Thevar v. Nallamuthu Moopanar?, points out that - 


sections 19 and 20 have to be read together and the explanation of the expression 
‘Court which passed the decree’ in section 20 equally applies to section 19 : and 
that even when an appellate Court had confirmed or modified the decree, still the 
Court to which an application lies under sectión 1g is the Court of first instance 
which passed the decree. See also Ramanathan Chettiar v. Ramanathan Gheitiar*, which 
further decides that section 19 (2) as amended in 1948 rendered the provisions of 
sections 19 (1) applicable to the decrees passed after the main Act ; that in order 
to obtain the benefit of section 19 (2) the debtor must establish that his case fell 
under one of the three clauses of section 16 of the Amending Act XXIII of 1948 ; 
that the three clauses are disjunctive each of them relating to a distinct category ; 
that where a decree was passed. on 27th February, 1946 and an appeal and a memo- 
randum of cross-objections were filed and were pending in the High Court on the 
date of the coming into force of Act XXIII of 1948 and both were dismissed on 
14th September, 1951, section 16 (iii) of the Amending Act would not apply but 
section 16 (ii) would apply and entitle the debtor to appy for relief under the Act 
even at the time when the appeal was heard ; that the debtor's omission to so apply 
for relief 4t that stage would not preclude him from applying at a later stage on the 


principle of res judicata ; that section 16(ii) which relates to suits and proceedings - 


instituted before that Act came into force would apply when no decree or order had. 
been passed and also when the decree or order had not become final on that date ; 
and that the section does not prescribe as to when the relief is to be claimed, but 
having regard to the generality of section 19 (2) of the main Act it must be held that 
the Act expressly gave a right of amendment of the decree thereunder. Ammalu 
Ammal v. Samalam Iyer®, states that though the general rule is that a mortgage decree 
is one and indivisible, exceptions thereto are admitted in special circumstances 
where the integrity of the mortgage has been disputed at the instance of the mort- 
gagee himself ; that having regard to the object of the Madras Agriculturists Relief 
Act to give relief to a specified class of debtors it trenches upon the general law and 
a mortgage decree can: therefore be legally scaled down in favour of one of several 
judgment-debtors who is an agriculturist, while as regards others the decree is kept 
intact; that this principle is not confined to the case of a mortgage decree but 
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equally applies to a mortgage debt which has not ripened into a decree ; and that 
an agriculturist mortgagor-debtor is entitled to redeem only. his or her share of the- 
mortgage or interest therein and cannot redeem the entire mortgage by paying the 
scaled down amount in view of the fact that the other executants of the mortgage 
are not agriculturists. ng : - 


Hiupv Law. 


In Meenakshi Achi v. Manickam Chettiar}, it is pointed out that a mortgage'of : 
joint family property by the father to discharge his antecedent debt not tainted 
with illegality or immorality will bind the interests of the sons in such property ; 
that an alienee making a bona fide enquiry as to the existence of the antecedent 
debt for the discharge of which the moneys were borrowed ostensibly by the faher 
would be protected though there is no proof that the borrowed amount was actually 
utilised’ for the discharge of the entire debt.; that the rule as to enquiry is based on, 
the inability of the lender or the alienee to control the disposition of the money once 
it leaves his hands ; and that the rule as to enquiry has found statutory recognition 
in section 38 of the Transfer of Property Act. Kothanda Naidu v. tKuppayya Naidu? 
states that where the sons challenge the debts incurred by the father as not binding 
on them on the ground of their being avyavaharika or immoral the burden is on them 
to prove the allegation by establishing a direct connection between the debts and 
the immoral purposes, and the burden will not be discharged by merely showing 
that the father lived an extravagant or immoral life. Karuppa Goundan v. 
Periyaswami Goundan? lays down that the de facto. manager of the estate of an adult 
Hindu who is incapable of contracting due to unsoundness of mind cannot alienate ` 
his property even in case of necessity ; that such an. alienation will be void and can 
confer no title on the alienee ; that.a man who is born deaf and dumb has to be re- 
garded as being in the same state as an idiot because being deaf and dumb and 
incapable of understanding he is lacking in all those senses which furnish the 
human mind witli ideas ; and that hé would therefore be a ‘lunatic? within the 
scope of section 3 (5) of the Lunacy Act. Thimmi Ammal v. Venkatarama Chetti^ 
decides that the right of a Hindu widow in the joint family property of which her 
husband was a coparcener devolving on her under section 3(3) of the Hindu Women's 
Rights to Property Act, 1937, is liable to be attached and sold in execution of a decree 
obtained against her even though the amplitude of the estate is limited. State of 
Madras v. Ramanatha Rao? points out that when the State claims by escheat the onus 
lies on it to show that the last proprietor died without heirs ; and that a mother’s 
mother’s sister’s son of the last holder, despite the fact that the latter was an illegiti- 
mate offspring, will be eligible to succeed as a matru bandhu. In Muthammal v. 
Subramaniaswami Devasthanam®, the Supreme Court makes it clear that under the 
Mindu Law, lunacy to operate as a bar for inheritance need not be congenital. 
Sankaranarayana Alyar v. Lakshmi Ammal", holds that while it is true that the rate 
of maintenance determined by a prior decree in favour of a Hindu widow must 
prevail unless it is varied it does not necessarily imply that a Court has no power 
to vary that rate from a period anterior to the date of the suit brought for variation ; 
and that would depend entirely, upon the time from which the changed circum- 
stances have prevailed, the reasonableness of the claim, of the maintenance-holder 
to an enhanced allowance, the existence or absence of demand and refusal and such 
factors. Kuppanna Goundar v. Periyanna .Goundar?, states that whether an arrange- 
ment, under which a portion of the property.surrendered by a widow is given, at 
her instance, to a person whois not a stranger to the family, would be a device to 
divide the husband's estate between the reversioner and the widow's nominee can- 
not be decided on the basis of the relationship which the widow’s nominee-bears to 
the family of the reversioners, but upon whether the surrender is of the entire estate 
M ——— MÀ ÁÉÉLL 
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or whether under the guise of surrender a portion of the property is diverted from 
- the reversioners to a person who is not a reversioner involving an element of trans- 

fer, in which case, it could not be a valid surrender. 

e 7 


INcoME-TAX ACT. 
e 


In Pierce, Leslie &? Go., Ltd. v. Gommissioner of Income-tax!, itis pointed out that it is 
not always easy to decide whether a particular payment received by a person is in- 
come or capital receipt; that where a company as part of its normal trading activities 
takes up certain managing agencies also which if terminated would entitle the assessce 
to receive a lump sum compensation, the receipt of such sum would be part of the 
income of the assessee and not a capital receipt, since the other business activities of 
the assessee company as its profit-making machinery as a whole were nt affected 
, by the termination of the managing agency agreement which was only one of the 
several activities of the assessee ; that where the whole trade of the assessee is built 
on such managing agency and the managing agency constituted the whole structure 
or framework of the assessee's profit-making apparatus, the receipt of a lump sum 
amount as compensation for the cancellation of the agreement of managing agency 
might constitute a capital receipt and not income ; but where the receipt of com- 
pensation for the cancellation of the managing agency is in the course of the normal 
trading activities of the assessee leaving the general framework of the assessee’s 
business unimpaired, such compensation will be only part of the assessee’s in- 
come. In Godrej G Co. v. Commissioner of Income-tax?, however, the Supreme Court 


expresses the view that since a managing agency yielding a remuneration calculated. 


at a rate of 20 per cent. of the profits is not the same thing as a managing agency 
yielding a remuneration calculated at 10 per cent of the profits provided under a. 
subsequent agreement varying the original agreement, it amounts to a deterioration 
in the character and quality of the managing agency viewed as a profit-making 
apparatus, and that such deterioration is of an enduring kind; that the reduced 
remuneration having been separately provided, the lump sum of Rs. 73 lakhs paid by 
the managed company as compensation for releasing the company from the term 
as to 20 per cent. remuneration contained in the original agency agreement must 
be regarded as having been paid as compensation for injury to or deterioration of 
the managing agency ; that the sum was paid and received not to make up the 
difference between the higher and reduced remuneration but as a compensation 
for releasing the company from onerous terms ; and that so far as the managed 
company was concerned it was paid for securing immunity from the liability to 
pay higher remuneration to the managing agency, for the rest of the term of agency 
and it wes a capital expenditure, and so far as the managing agency was con- 
cerned it was received as compensation for the deterioration or injury to the agen&y 
by reason of release of right to get higher remuneration and it was therefore a capital 
receipt not liable to tax. In the Commissioner of Incomie-tax v. Vazir Sultan & Sons?, 
the Supreme Court states that whether compensation received for loss of agency 
business is capital or revenue receipt depends upon whether the agreement of agency 
in question constituted its profit-making apparatus and was in the nature of its fixed 
capital'or was a trading asset or circulating capital or stock-in-trade of the business; 
that if it was the former the payment received would be a capital receipt, but if it 
was.entered into by the assessee in the ordinary course of business and for the purpose 
of carrying on the business it would fall under the latter category and the compensa- 
tion received would constitute a revenue receipt ; and it is immaterial whether the 
asset (agency) was of an enduring character or terminable at will. In the Bikar 
State Co-operative Bank v. Cominissioner of Income-tax*, the Supreme Court makes it. 
clear that it is a normal mode of carrying on banking business to invest moneys 
in a manner that they are readily available ; that it is just as much a part of the. 
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mode of conducting a bank's business as receiving deposits or lending moneys or 
discounting hundis or issuing demand drafts; that that is how the circulating capital - 
is employed ; that the moneys laid: out in the form of deposits would not cease to 
be circulating capital and the returns flowing from them would form part of the 
profits of the business ; and that as such interest is derived from the business of the 
bank it is income exempted under C.B.R. Notification No. 35 of 2ath October, 1934 
and No. 33 of 18th April, 1943. Annamalai Chettiar v. Commissioner of Income- 
tax, Madras! holds that to constitute a receipt of money in the taxable territories 
under section: 4 (1) (b) (iii) of the Income-tax Act it should be remitted in specie or 
in any form known to the commercial world for the transmission of money from one 
country to another ; that where the assessee purchased a car in Singapore and had 
a radio fitted into it and later on brought the car with the radio to India, the cost 
of the car and the radio purchased out of the foreign profits cannot represent mofey 
or money'$ worth brought over into the taxable territory and would not constitute 
‘remittance’ cf foreign profits within the meaning of section 4 (1) (b) (iii) ; and 
the fact that the assessee had the benefit of what he had purchased and brought into 
India is not a test at all in deciding whether there was a remittance ; nor would the 
fact that the assessee had debited his head-quarters account with the cost of tite car 
and the radio-set affect the position. Associated Oil Mills v. Commissioner of Income-tax, 
Madras? states that a mere prevention ofa part of businesscannot, for that reason alone, 
be held to beadestruction of the profit-earning apparatus of the assessee; that the mere 
fact that an intended business premises was requisitioned by Government cannot 
amount to sterilisation of a part of the business unless it be that but for the premises 
no business could be conducted; that the compensation awarded to the assessee in 
such circumstances cannot be 4 capital receipt but will form a revenue receipt ; that 
though the receipts could be correlated to the ownership of the business which had 
to be transferred to another place, it could not for that reason be said to arise out of 
the conduct of the business; and that the receipt should be held to fall under section 
6 (v), that is, income from other sources ; and the receipt being of a casual and non- 
recurring nature would be exempt from tax under section 4.(4) (vii). Chattanatha 
Karayalar v. Income-tax Officer, Nagercoil? lays down that the effect of the Explanation 
added to section 5(7-A) by the Amending Act XXVI of 1956 is that once an order 
of transfer is made all the proceedings stand transferred ; and the Income-tax 
Officer to whom the transfer is made would be in a position to continue not merely . 
the pending proceedings but also to initiate further proceedings against the assessee 
in respect of any year, past or future ; and that would include a power to re-open 
under section 34 the assessment for any earlier years which had: been completed 
at the time the transfer was made. Lakshmi Rajyyam v. Commissioner of Income-tax,. 
Madras*, points out that the question whether a,payment made to an employee was 
by way of testimonial gift or by way of remuneration for past services woultl depend 
on whether the payment was altogether unconnected with the service rendered by 
the assessee, and though connected with it whether it was made mérely out of 
admiration for personal qualities displayed in the course of the employment or 
was intended to confer a special benefit with respect to the services rendered so as 
to increase the earnings in the exercise of the profession ; that it cannot be said 
that a payment made after the services had terminated could only be by way of testi- 
monial gift ; that the mere fact that the payment was made by a person other than 
the employer would not also be decisive of the question whether it was intended 
as a remuneration or as a present; that where the terms of the document are 
specific that the payment was made to the assessee as an employee by way of addi- 
tional remuneration in respect of her employment as an actress in the film there 
could be no doubt that the income thereunder accrued to her by virtue of Her having 
acted in the film ; and the fact that the amount so paid was not allowed as a per- 
missible deduction in the assessment of the donor cannot determine the character 
of the receipt in the hands of the assessee, and the receipt is assessable to tax. In 
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Piyare Lal Adishwar Lal v. Commissioner of Income-tax, Delht1, the Supreme Court makes 
- it clear that the emoluments received by the karta of a Hindu joint family as Treasurer 
of a bank are in the nature of salary and therefore assessable under section 7 and- 
hot under section r0; as. profits and- gains of business; and that the salary 
is the income of the individual and not the income of the joint family. 
In the Commissioner of Income-tax, West Bengal v. Kalu Babu  Lalchand?, the 
Supreme Court takes the view that where the promotion of a company 
aad taking over a concern (of which the karta of a Hindu joint family: was a 
partner) and the financing of it were all done with the help of joint family funds, 
and the karta did not contribute anything out of his personal funds, the 
managing director’s remuneration received -by the karta was as between 
him and the undivided family the income of the latter and should be so assessed in 
its hands. Commissioner of Income-tax, Madras v. S. R. V. S. Ltd,’ states that the term 
"installed * in relation to any machinery or plant means such installafion as that 
machinery or plant is capable of; that it does not necessarily connote some thing 
fixed to the earth or immovable ; that a bus or lorry purchased by an assessee and 
put on road in the course of the business which he carried on will certainly satisfy 
the test of installation of such vehicles which are also ‘ plant’ within the meaning 
‘of section ro (5) ; that the expression ‘ plant or machinery installed’ should be 
given the same meaning in .both sub-clauses (a) and- (b) of section 10 (2) (vi); 
and that an assessee will be entitled to claim development rebate in respect of such: 
vehicles. Mir Mohamed Alì y. Commissioner of Income-tax, Madras* holds that in the 
absence of a statutory definition the normal meaning of the word ‘ machinery ’ 
should be given to that expression in section 10 (2) (vi) and section 10 (2) (vi) (a) ; 
that a diesel engine fitted to a motor vehicle is ‘machinery’ within the meaning of 
the section ; that ‘machinery’ does not cease to be so merely because it has to be 
used. in conjunction with one or more machines or merely because it is 
installed as part of a manufacturing or industrial plant ; and hence an assessee, a 
bus owner, is entitled to claim depreciation- both under section 10 (2) (vi) and: sec- 
tion ro (2) (vi) (a) in cases where he has fitted diesel engines to his motor vehicles 
in replacement of the existing engines ; the fact that the diesel engines were part 
of the motor vehicles is not relevant in deciding the claim for depreciation allowance; 
and the diesel engines being ‘machinery’ the assessee will be entitled to claim 
the statutory allowance for depreciation. Francis Vallabarayar v. Commissioner of 
Income-iax 5, decides that though clauses (a) and (5) cfsection 10(5? define the written- 
down value with reference to the actual cost to the assessee and section 10 (5) 
(c) introduced by the Amending Act, 1953, provided. a further definition for 
arriving at the written-down value of assets acquired by an assessee by way 
of gift or inheritance, even prior to the introduction of the latter clause an 
assessee would be entitled to depreciation allowance under section 10 65) 
even with reference to property acquired by him by inheritance from his father ; 
that the original cost thereof to the assessee in such cases would-be the real-value of 
the property at the time the assessee acquired it; that the amendment made in 
1953 only gives statutory recognition to the principle which: should govern the 
‘statutory expression ‘ actual cost to' the assessee’ in clauses (a) and (6) of section 10 
(5); and that the limitation introduced by clause (c) as to cases where the market 
value in: the hands of the assessee differs from the written-down: value in the hands 
-of the previous owner would: not apply to assessment cases earlier to 1953. In Com- 
missioner of Income-tax, Bombay v. Ghandulal Keshavlal & Co9, the Supreme Court exp- 
"resses the view that itisa question offactin each case whether an-amount claimed as 


‘deductible allowance’ under section 10 (2) was ‘laid-out wholly and exclusively for ° 


the purpose of business’; that in deciding whether a payment of money is deductible 
expenditure, one hasto'take into consideration questions of commercial expediency and: 
"principles of ordinary trading ; that if the expense is incurred for fostering the business 
-of another only or was made by way of distribution of profits or for some improper 
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and oblique purpose outside the scope of the business of the assessee then the 
expense is not deductible : that if the expenditure is incurred for the trade of the 
assessée or as part of the assessee's legitimate commercial undertaking in order to 
facilitate his carrying on of business it is immaterial if a third party benefits thereby ; 
and the decision of such questions is for the Appellate Tribunal,and the decision. 
must be sustained if there is evidence on which the Tribunal coukl have come to. 
such a conclusion. T. V. S. & Sons v. Gommissioner of Income-tax, Madras1, points 
out that in order to attract section 12-B it is sufficient if the profits, capital gains} 
arose during the accounting year and they need not have been actually received ; 
that the liability to tax is on the profits which have arisen to an assessee by the sale 
of his capital asset ; that if it subsequently happens that the profit is not actually 
received that would be a capital loss arising in the year when the money became 
irrecoverable ; and that to attract the tax under secion 12-B it is sufficient if the 
assessee has a right to receive the profits and it is not necessary that it should have 
been actually received. Abdul Khadir v. Commissioner of Income-tax, Madras? expresses 
the view that if there are unexplained cash credits in the accounts produced by the 
assessee that by itself would certainly be a relevant factor to justify a rejection qf the 
book results; that once the Department and the Tribunal find-that the credit entries 
in the names of the relatives of the assessee are not really loans but fictitious entries 
to cover up income from undiclosed sources, in view of the poor circumstances in 
which the family had started and the fact that those relations had no such large 
sums of money which they could have advanced to the assessee, there is ample justi- 
fication for the rejection of the book results and for the application of the Proviso. 
to section 13. Commissioner of Income-tax, Madras v. Ramnarayan Chellaram? points 
out that it is clear from section 15-A that the earned income relief does not enter 
into the computation of the total world income ; that under section 17 (1) neither 
the computation of the total world income-nor the computation of the assessee comes 
into play ; that there is no scope for reducing the total world income by the earned. 
income relief for the purpose of ascertaining the world income ; and hence the 
earned income relief is not reducible from the total world income of the non-resident 
assessee for the purpose of.calculating the average rate of tax. Vedachala Mudaliar 
v. Rangaraju Naidu*, takes the view that the basic principle underlying section 28 
(1) is that a penalty can be levied under the section only on a person in existence 
on the date the penalty is levied by the competent authority ; that the order levying 
a penalty might be an order passed without jurisdiction, and so long-as the order 
was not set aside in appropriate proceedings it would be lawful for the income- 
tax authorities to enforce that order and collect the amount; that in a 
case where action is taken under section 28 (1) against a firm consisting o jjtwo- 
partners the notice required by section 28 (3) may be served on any partner ; and 
the fact that the order levying the penalty was passed without jurisdiction and no 
notice was served on the other partner does not by itself disentitle the partner suing 
to the relief of contribution. Seethai Achi v. Income-tax Officer? holds that since sec- 
tion 23-A is only a procedural section not concerned with any assessment or reassess- 
ment if an order under the section is passed the question of the assessment of the 
shareholder will have to be taken up ; that the Department will have no right’ inde- 
pendent of section 34 to reassess the assessee under the terms of section 23-A itself; 
that the service of a notice is a condition precedent to the assumption of jurisdiction 
under section 34 ; that the period of limitation of 4 years under section 34 (1) is to: 
be computed only with reference to the assessment year of the assessee or share- 
holder ; and the date on which an order under section 23-À was passed against thé 
' company would not be:relevant in computing the period of limitation either for the 
assessment or for the reassessment of the share-holder ; ‘and that where the notice 
was served upon the assessee after the period of limitation the Income-tax Depart- 
ment would have no power to re-open'the assessment or to re-assess the assessce 
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even though there.was a valid order under- section.23-A. -Ramaswami Iyengar v. 
Gommissioner of Income-tax, Madras points out that under section 33 there would be 
& right of appeal against an order-of the Assistant Appellate Commissioner both to 
the .assessee and the ‘Deparment ; .that the jurisdiction of the Appellate . Tribunal 
should ‘be governed by the subject-matter of the appeal; that since section 33 (4) 
unlike section 3$(3) does not vest power in the Appellate Tribunal to enhance the 
tax except when there is an appeal by the Department, the Tribunal would have no 
jurisdiction to pass an order so as to permit a ground to be raised by the respondent 
department which if allowed would make the position of the appellant worse than 
what it was before ; that though a power to remand is not expressly given by section 
33(4) such power is implicit ; and that reading section 33 (1) with the relevant rules 
itis clear that the power of remand conferred by rule 28 is only incidental to the power 
to hear and dispose.of the appeal, and the power of remand cannot be exercised 
for the purpose of enhancing the tax. S. P. K. K. Khader Mohideen v. Commissioner of 
Income-tax, Madras? makes it clear that section 44-D is designed to prevent avoidance 
of income-tax by persons who were liable to tax in respect of income-producing 
assetg by adopting the device of transferring them to persons outside the taxable 
territories retaining in themselves the power of enjoyment of the income; that in 
Such a case even if the income is received by a person who is not taxable by reason 
of his not being a resident, it is deemed to be income received by the transferor and 
rendered liable to tax ; that if the assets transferred constituted the entire capital of 
the foreign company it would follow that the entire profits of the company and not 
merely the dividends which the company chose to declare should be held to be the 
income of the assessee ; that the section will not however apply if the transfer of assets 
was not for the purpose of avoiding tax-liability or if it was a bona fide commercial 
transaction not designed for the purpose of avoiding liability ; that the burden of 
proof lies on the assessee, and that where there is no such proof two conditions must be 
satisfied, namely, that the transfer of assets is by a resident in India to a person not 
so resident or not ordinarily resident in India in such a way that the income in respect 
of those assets becomes payable to the latter, and that notwithstanding the transfer 
the.transferor has power to enjoy at present or in future the income received by the 
transferee in the foreign: country. Union of India v. Arunachalam?, expresses the view 
that in realising the arrears of income-tax as arrears of land revenue by virtue of the 
provisions of section 46, the Collector is not constituted into a civil or revenue Court, 
and his adjudication on a claim petition in respect of the property attached for 
recovery of the arrears of income-tax will not be tantamount to a decision by a civil 
or revenue Court within the meaning of section 41 (1) of the Madras Court-fees and 
Suits Valuation Act. : 


ec COURT-FEES Act. 


e 
In Union of India v. Arunachalam?, it is pointed out that under section 3 (ifr) 

ofthe Madras Court-fees and Suits Valuation Act there are. four classes of Courts, 
civil, revenue, criminal, and any authority or Tribunal having jurisdiction 
under any special or local law to decide questions affecting the rights of parties ; that 
a Collector acting under section 46 of the Income-tax Act may be a Gourt but will not 
constitute a civil Court for purposes of section 41 (1) of the Court-fees Act ; nor 
could the Collector be deemed to be a civil Court even though he exercises the powers 
of one for certain purposes in proceedings under the said section ; and that in suits for 
the setting aside of an adjudication by the Collector on a claim petition in respect of 
properties attached to recover arrears of income-tax section 50 of the Court Fees Act 
alone could apply for purpose of Court-fees payable. Janaki Ammal v. Rangachari* 
makes it clear that ordinarily there are three stages at which a Court can enquire into 
the question whether a plaint or appeal has been properly valued, namely, (a) before 
its registration, in which case, the Court can review, correct, and further review its 
decision in the manner specified in section 12 (1) of the Court-fees Act ; (b) after 
registration of the suit or appeal, when the question of Court-fee is raised by the 
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defendant or respondent and the Court has to decide the matter, in which case, the de- 
cision rendered by the Court will be binding on it unless a fresh decision is asked for by ° 
the Court-fee Examiner; (c) on the objection of the Court-fee Examiner under section. 
18, in which case, when once à decision is given there can be no further consideratio? 
or review except by an appellate Court under section 12 (4) ; that a decision given 
under section 18 (2) will be final so far as that Court is concerned p and that in the 
absence of an express statutory provision enabling the Court to review its decision, a 
decision on a question of Court-fee once given will be binding on the Court which 
gave the decision at all subsequent stages. Parameswaran v. Sarveswaran’ lays down 
that though it is true that a Court is not bound by the valuation of the relief given by 
the plaintiff, its power to go behind it is also limited to ascertaining the real value on 
the basis of the plaint allegations assuming them to be true for the purpose; that the 
power is limited only to ascertain the plaintiff's estimate and not to substitute its 
own estimate ; that if the plaintiff's estimate is ex facie sham or obviously wrong the 
Court can ask the plaintiff to make a proper estimate ; that mere inaccuracy in the 
estimate will not make it sham ; and that reality and not accuracy is the test for 
ascertaining a proper valuation under section 36 (1). Qumrunnissa Begum v. Fatima 
Begum? lays down that where a plaintiff, a Mahomedan co-sharer, claims partition 
and possession of his share in the estate of a deceased on the footing that though 
several items of properties were standing in the names of other co-sharers they really 
belong to the estate of the deceased he could value the relief under section 37 (a); that 
so long as there is no allegation in the plaint that any of the co-sharers was claiming 
any of the items adversely to the others, the plaintiff should be deemed to be in joint 
possession of the same ; and that where the plaintiff claims moneys standing in the 
. names of the defendants on the allegation that they were put in their names nominally 
and they were really for the benefit of the family, the suit would fall under section 37 (ii) 
and the plaintiff need not pay Court-fee on the value of his share. Firm of Chakravartht 
Iyengar v. Collector of Madras? states that since the Madras Court Fees and Suits Valua- 
tion Act provides for payment of Court-fee not only in regard to suits but also in regard. 
to matters before other Tribunals or Officers who may be either revenue or adminis- 
trative officers the term ‘proceeding’ referzed to in section 87 (2) will comprehend all 
matters other than suits ; that the term should be held to be used as meaning a. 
proceeding in the nature ofa suit; that the Collector or Land Acquisition Officer acting 
under section 11 of the Land Acquisition Act is deciding the rights of parties, and such. 
proceedings will fall under section 87 (2) ; that a reference under section 18 of the 
Land Acquisition Act is only a continuation of or at any rate arises out of the initial 
proceeding under section 11 ; and so, appeals filed in the High Court arising out of 
such proceedings started before the coming into force of the Court-fees Act of 1955, 
will be governed by the old Court-fees Act by virtue of section 87 (2) of the gew Act. 
Coenoor Mosque v. Abdul Hamid Sahib+, holds that an application under section 7 (2) 
of the Madras Buildings (Lease and Rent Control) Act, 1949, for eviction ofa tenant 
made before a Subordinate Judge as Rent Controller-is liable to be affixed with a 
Court-fee stamp of Rupee One under Article 10 (k) (i) of Schedule II to the Madras 
Court-fees and Suits Valuation Act, and that the Court-fee is not determinable with. 
reference to the office which the officer who has been appointed as Rent Controller 
holds ; nor could the Rent Controller be considered to be a Court for purposes of 
Court-fee. E 
Law or EVIDENCE. 

In Govindarajulu v. Lakshmi Ammal?,it is pointed out that there is nothing in 
. the Evidence Act which makes a doctor's certificate as to the illness of a person 
by itself evidence at all; that in order to rely on it as evidence it should be 
proved in the normal way by the testimony of the person giving it ; that the state- 
ment of a doctor or report is not evidence unless he is called as a witness ; and the 
fact that such medical certificate or report was called for by-the Court itself does not 
make any difference to the principle. Vazir Begum Ammal v Sait Tholaram® states. 
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that where in a suit on a pro-note executed by a pardanashin lady-the evidence is that 
- the pro-note was taken by the lady's husband inside the house and was brought back 
after obtaining the signature, and the husband stated that the signature on the note 
Was his wife's, the statement so.made is admissible in evidence to prove the signature 
of the lady on the pro-note under:the exception enacted to section 6 of the Evidence 
Act. Naina Mohemed, In re!, makes it clear that the ordinary-rule which applies to 
criminal trials that the onus lies on the prosecution to prove the guilt ofthe accused 
isnot in any way modified by the provisions contained in section 106 ; that even 
where there are facts specially within the knowledge of an accused person which 
could throw light upon his guilt or innocence as the case may be the accused is not 
bound to allege or prove the same ; but in a criminal trial where the guilt of the ac- 
cused is to be established by circumstantial evidence and the accused does not 
thrów any light at all upon facts which ought to be specially within his knowledge and 
which could support any theory or hypothesis compatible with his innocence. the 
*Gourt can take into consideration his failure to adduce any explanation in finding 
bim guilty. Shankerlal v. Gollecor of Central Excise? points.out that section 1 32 will apply 
only to judicial proceedings in or before any Court, and that proceedings before the 
Sea Ciistoms Officers are not judicial proceedings and such officers do not consti- 
tute Courts and therefore the section will have no application to such cases: f 


Limitation ACT. 


In Veeraswamy Reddy v Kanakammal?, it- i$ made clear that the proper way 
of reading sections g and 13-of-the Limitation Act for purposes of ascer- 
taining whether a suit is in time or not is to first compute the interval between the 
date when the cause of action arose and the date when the suit was instituted, and 
then, to deduct from that the time during which the defendant had been absent from 
India ; and if the resultant period does not exceed the time specified in column 3 of 
Schedule I the suit would be in time. Karuppan Chettiar v. State of Madras*, holds that 
section 29 (2) will have the effect ofapplying the various sections referred to there- 
in to proceedings under section 7 (1) of the Madras Estates (Supplementary) Act, 
1956, which are in effect in the nature of an application, and hence would attract 
section 14 (1) ofthe Limitation Act to such proccedings, with the result that where a 
party was prosecuting bona fide a writ application against the order of the Tribunal - 
the time taken therein could be excluded in computing the limitation under section 
7 (1) of the Madras Estates (Supplementary) Act. Pena Parayan Ambalam v. Venkata- 
chalam Chettiar® states that an acknowledgment in a sale proclamation about the 
subsisting character of a mortgage, by the decree-holder, who becomes ultimately the 
auction-purchaser of the property for alow value on the ground that it was being 
bought subject to the subsisting mortgage would operate to save limitation in so fag. 
as that mortgage is concerned; but section 17 of the Limitation Act can be invokede 
only by the actual person disabled and not by his assignee. Abdul Gheni v. Periyaswami 
Ghetti®, takes the view that under section 21 (2) the theory of implied agency under- 
lying the concept of partnership is not by itself'sufficient to enable a partner to bind the 
other partners by an acknowledgment of the liability of the firm unless there is 
evidence however slight, or other circumstances such as a course of business or conduct 
of parties as to make the non-acknowledging partner also liable. In Savalram Pujari v. 
Dnyaneshwar”, the Supreme Court points out that section 23 refers not to a continuing 
right but to a continuing wrong ; that if a wrongful act causes an injury which is 
complete there.is no continuing wrong even if the resulting damage may continue ; 
and that where the wrongful act complained of amounts to ouster the resulting injury 
to the right is complete at the date of that ouster and there is no scope for the appli- 
cation of section 23 to such a case. Ganapathi Pandaram v. Collector of Coimbatore’ makes 
it clear that the essential condition for the application of section 28 is the right of an 
aggrieved person to institute a suit for the possession of the property concerned, and 
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if the right of such person is either expressly or by necessary implication barred by 
statute section 28 cannot be invoked and there can beno extinguishment of the title’ 
‘of such person to the property concerned. State Electricity Board v. Govindarajulu* 
„holds that a suit by the State Electricity Board to recover from the defendant a sum of 
money, being the cost of a pole belonging to it broken by the defendant’s vehicle and 
the loss of revenue on account of the interruption. of electric supp#y to consumers, is 
‘governed by Article 36 and not by Article 149. Balagurumurthi Chettiar v. Ranganayaki 
Ammal? decides that where there was a deposit and an agreement that it was repay- 
able on demand Article 60 will.apply. Kesava Chettiar v. Ramanatha Muddliar® points 
out that when the course of dealings between the parties amounts to a mutual, open 
and current account involving reciprocal demands between the parties, Article 85 
will be attracted ; that for an account being mutual there must be transactions on 
each side creating independent obligations on the other and not merely transactions 
"which create obligations on one side: only, those on the other being merely complete or 
partial discharge of such obligation ; that it is not necessary for the purpose that the* 
dealings must refer either to different businesses or to different subject-matters or that 
Actual reciprocal demands should have been made ; that the presence of a shifting 
balance in an account is one of the tests of its mutuality ; that what the Court has to 
see is not whether the balance actually shifts but whether the nature of the transactions 
is such that it was capable of giving rise to shifting balances ; and that in order to 
decide whether a particular account is mutual or not it is the essence of the transac- 
tion that has to be looked into, and the number of dealings do not count. In Savalram 
Pujari v. Dnyaneshwar*, the Supreme Court holds that Article 124 applies to suits for 
possession of hereditary offices, and the period is 12 years, and it runs from the time 
the defendant takes possession of the office ‘adversely’ to the plaintiff ; that unlike 
Article 142 where the plaintiff could be defeated by his not being in possession for 12 
years, under Article 124, he can be defeated only by the adverse possession of.the 
defendant for the prescribed period of 12 years ; that where the worshippers who were 
performing the services in the place of the plaintiff were not parties and the defen- 
dants were the trustees who were not holding the offices in question themselves, 
Article 124 cannot apply and Article 120 will apply ; and that the act of the trustees _ 
in denying the rights claimed by the plaintiff as hereditary worshippers and claiming 
and obtaining possession by a suit in 1922 was not a continuing wrong and will not 
provide scope for the application of section 23.  Vatesa Nattar.v. F. D. Daniel® states 
that under Article 142, in a suit for ejectment, the plaintiff cannot rest his claim on 
title alone but must also show that he has exercised rights of ownership by being in 
possession within 12 years of suit. Mrs. N. Wapshare v. Pierce, Leslie & Co®, expresses 
the view that while Article 144 no doubt applies to a suit by an owner. seeking to re- 
cover a possessory, interest against the person who has no answer to that claim unless 
ft is the answer of adverse possession, such claim must of course be tried on the merits. 
State Electricity Board v. Govindarajulu? , holds'that Article 149 applies only to a suit by 
-or on behalf of the Central or State "Government and cannot be availed of by the 
grantee from the Government or a statutory body created by the Government to take 
-over certain functions of the Government like the Madras State Electricity Board ; 
and the fact that the Government may have power.to make rules and other. controlling 
power over the body would not make it a part or limb of the Government for purposes 
-of Article 149. Ramaswami Chettiar v. Official Receiver? decides that an application for 
execution made by the transferee of a decree in fraud of creditors prior to the annul- 
inent of the transfer which being legal when made, will not be rendered illegal by 
reason of the trarisfer becoming void on annulment from the date of transfer, satisfies 
the requirements of Article 182 (5) and givesa fresh starting point of limitation. 


* (to be continued). 
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. . Civ PROCEDURE CODE. : 

In Ranganathan Chettiar, In re!.—It is suggested that where. im one of 
two suits between the same parties a decree is made with a condition that 
if the plaintiff in the other suit succeeded the decree passed already will become a 
joint decree in favour of the plaintiff in the other suit ; and by a separate clause in 
the decree the interest of the plaintiff in the other suit is safeguarded by directing that 
the decree now passed will not be executed till the disposal of the other suit, the direc- 
tion amounts to a ‘decree’ as defined in section 2 (2) of the Civil Procedure Code and 
is not a mere order postponing execution. Ganapaihi Gounder v. State of Madras*, 
points out that there can be no res judicata regarding a cause of action that has arisen 
subsequent to the previous proceeding ; that the bar arises only where the issue 
has been directly and substantially raised in a former suit or proceeding ; and that 
where there was no cause of action no matter of the litigation can be said to be directly 
and substantially in issue in the former suit or proceeding. Mokanram v. Sundara- 
ramier? states that the doctrine of res judicata results from a decision of the Court, that 
it is based on public policy and ousts the jurisdiction of the Court and presumes con- 
clusively the truth of the former decision; and that the principle of res judicata 
cannot prevail to the extent of compelling the executing Court to sell inalienable 
service inam lands prohibited on grounds of public policy either by statute’ 
or under the general law. Collector of Tiruchirapalli. v. Velan Chettiar*, holds 
that in a suit under section 92 where there has been no diversion of funds as to be 
termed a misappropriation or malversation of the trust funds or even a breach of trust, 
the persons in management of the trust propérties should not be asked to account 
for the period of their management and a mere spending for other religious or chari- 
table purposes cannot always amount to a diversion of trust funds. Kanihammal v. 
Rajalckshmt®, points out that section 95 (1) provides inter alia for two classes of cases in 
which compensation may be ordered to be paid to 2-defendant where an attachment 
fas been effected at the instance of the plaintiff, namely, where the attachment has 
been applied for on insufficient grounds, or where the suit of the plaintiff fails and it 
appears to the Court that there was no reasonable or probable ground for instituting 
the suit. In Khalilu! Rahman Sahib v. Syed Hussain*, it is held that though the setting 
aside of an attachment alleged to have been obtained on insufficient grounds is not 
an essential preliminary to the grant of compensation ; yet when an order of attach- 
ment so obtained has been made absolute after hearing the parties it would mean that 
according to the Court the application for attachment was made on sufficient grounds; 
and it will not be open to the Court on a subsequent application under section 95 to 
hold the contrary; that so long as the prior order ofattachmentis not set aside either by 
appeal or otherwise an application under section 95 cannot be allowed on the ground 
that the order had been obtained on insufficient grounds ; that it is really a case of, 
applying the principle of res judicata which may not however in terms &pply ; ande 
that where the attachment order has been confirmed only ex parte and there is no 
final order on the merits after considering the objections of the defendant it will 
not be equitable to apply the above rule. Lakshmi Ammal v. Ramachandra Reddiar?, 
holds that the jurisdiction of the High Court under section roo does not extend 
to interference with a finding of fact merely on the ground that a different inference 
is possible on the evidence recorded from that drawn by the Courts below. Kali- 
mutku Seroai v. Govindaswami Servai®, takes the view that the true principle in all 
cases of granting leave to sue in forma pauperis is that it is primarily for the State 
to challenge the correctness of such orders and hence the High Court wil not 
normally interfere in revision against such orders at the instance of the parties to the 
dispute. Marcalline Fernando v. Francis Xavier Church?, makes it clear that the exa- 
mination of a witness on commission is not an alternative to an examination in 
Court since one of the fundamental rules of procedure in a judicial trial is that the 
Judge should himself hear the evidence ; that unless the conditions Jaid down m 
section 133 or Order 26, rule 1 are satisfied a Gourt will have no jurisdiction to 
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delegate the examination of witnesses to a commission on the supposed theory that, 
evidence in Court is necessary-only in cases where the witness is likely to speak an 
. untruth elsewhere ; and the mere fact that by reason of his culture and background 
as a priest a person could be expected to speak only the truth would not.by itself 
be a sufficient ground to entitle him to examination on commission. . Janaki Ammal 
v. Krishnaswami Mudaliar?, states that a security bond executed in favour of an officer 
of Court in the form mentioned in-Form 3 of Appendix G of the-Schedule to the Code 
óf Civil Procedure is not executed in favour of a particular person either by designa- 
tion or by name and is not assignable ; and even if such a case does not fall within 
section 145 the Court has ample jurisdiction in its inherent powers to enforce such 
-a bond by way of execution in the same proceedings to realise the money ; and there 
is no-need to bring a separate suit to enforce the bond. Venkataraman v. Lals;hmi 
Ammal ?, decides that section 151 could confer no power on a Court to vary a consent. 
decree under which a limited estate was given beforé the coming into force of the, 
Hindu: Succession Act, 1956, into a decree granting her absolute right ; and the 
séction, though: wide, cannot grant power to any:Court to grant-such a substantive 
declaration. Fodlchand v.-Union of India®, points out that Order 1, rule 3, permits 
joindér of several defendants against whom any right to relief in. respect of or arising 
out of the same act or transaction is alleged to exist whether jointly, severally, or 
in the alternative, when if separate suits are brought against:such persons any come: 
"mon question of law or fact'would arise ; and that the words used: being ‘same act 
or transaction ° and not ‘same cause of action ?'the provisions of Order 1,-rule 3 
are wider than the corresponding ‘provisions of section 80, Civil-Procedure Code of 

. 1882. Venugopal v. Triplicane Urban Co-operative Society*,-states that where a. Court 

' passes an order under Order 9; rule 8, directing the restoration iof a. suit dismissed 
for default on condition of payment of costs to the opposite party before à specified 
date,'and provides that in default of such payment the application will stand dis- 
missed, the Court no longer remains seised of the application but becomes functus 

-.-- officio. - Meenakshisundaram v. Radhakrishna Pillai®, holds that Order 11, rule r, would 

- no doubt apply to Election Tribunals and the Tribunal would ‘have power to issue 
interrogatories ;- that before doing so, it should see the effect, import and significance 
of the interrogatories sought to’ be administered ; that if any objection is raised by: 
the party to: whom they are sought to be administered-on‘the ground that they are 

_~ likely to incriminate him in any'criminal offence it is the:duty of the Tribunal to. 
examine the objection, because à party is not bound to ‘answer such'interrogatories ; 
and that where the Tribunal does not so apply its mind the High Court will inter- 
fere in revision and set aside the order; Bhagyalakshmi v. Srinivasa Reddiar*, . makes 
it'clear that'in cases where the right to discovery in any form. depends upon the 
edétermination of any question or issue'in dispute imthe cause or matter or itis. 

* desirable that'some issue or question of law ‘or fact-or. mixed question of law, and 
fact in disputé should be- determined first, the-question -of «discovery should : be .; 
deferred till after the. issue or question has beeh -determined ; that the-mere-fact that’. ` 
certain dócuments have been produced and filed in a suit by'a party doés not by 
itself give the other side the right to inspect the same'as a matter of course when the 
party producing the same objects to its being inspected before-the determination of 
a particular issue’ or question ; and-that the documents are relevant for- purposes 
of the suit is not by itself a-sufficient-reason for ordering- premature inspection. 
Alsidass Kaverlal v.-Hiriya-Gowder?, lays dowm that where an order of attachment 

of amounts payablé.by a garnishee to the judginent-debtor is applied for under Order 

* a1, rule 46, the Court will not be justified in accepting the uncorroborated: statement: 

of the garnishee as to the state of account but should enquire and come to anin- 
dependent conclusion ; that where a debt is being attached*it is not necessary that 
the exact amount of the debt should be stated provided there is a debt actually due 
at the time of the attachment’; and the prohibitory order issued by the Court will 
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- payable up to the date of the attachment. In Jiban Krishna Mukherjee v. New Beerbhum 


Coal Co. Lid. the Supreme Court lays down that Order 21, rule 89, does not apply to 
à sale held by a receiver appointed by. the Courtin execution of a decree and 
authorised to sell the property. -Venkatesh Kotadia v. Shantha Bai?, states that having 
regard to the facj that the vesting of the property sold in execution of a decree is on 
the date of the sale under Order 21, rule 94, though such vesting becomes effective- 
only when the sale is confirmed and the continued subsistence of the decree is not a: 
condition precedent to the issue of a sale certificate, confirmation of the sale under. 
Order 21, rule 92, is no longer conditional upon the existence on the date of. 
confirmation of an outstanding decree in execution of which the sale had taken place; 
that Order 21, rule92, isimperative and the Court is bound to confirm a sale unless 

iti? set aside under Order 21, rules 89 to 91, though cases of fraud, restitution, etc., 

may stand on a different footing, and different considerations may *apply in 

particular circumstances where the decree-holder is himself the purchaser; and 

hence, an execution sale in favour of a stranger auction purchaser has to be confirmed 

under Order 21 rule 92 notwithstanding the fact that the decree in execution of which 
the sdle took place, had, before its confirmation, been modified on appeal with the 

result that on the date of the sale the decree remained overpaid and nothing was due 

under it. Kannappa Chettiar v. ‘Srinivasan Chettiar?, expresses the view that rules 89 

to 92 of Order 21 proceed on the basis that the purcha: e money is deposited in Court 

and where that is not done the basis ofthe rules goes and there can be no confirmation 

under rule 92 ; and that where the decree-holder under Order 21, rule 72, bid and’ ` 
purchased the property of the judgment-debtor setting off the purchase money 
against the amount due under the decree pending the appeal, and the decree was 
modified in appeal, and the amount due as scaled down under Madras Act IV of 
1938 was much below the purchase money, but the Court confirmed the sale in 
ignorance.of the facts and recorded part-satisfaction, the Court can under section 
151 declare that the order of confirmation of the sale was illegal. Santha v. Natarajan 
Pillai*,-points out that in’ an application under Order 22, rule 3, the only question 
for consideration is whether the petitioners are the legal reprezentatives of the deceased. 
and the Court is not interested in adjudicating, at that stage, what exactly was the 
extent of the interest possessed by the deceased plaintiff and whether the suit as laid 
by the decea-ed. was sustainable against the defendants ; and that universal 
legatees under a will executed by the deceased ,the genuineness of which is not dis- 
puted, are legal representatives entitled to be brought on record in the place of the 
deceased. . Ranganayaki v. Bapu Iyer®, holds that Order 24, rule 3, will apply only 
wheri the decree-holder is in a position to take out the money deposited by the 
judgment-debtor in Court and is not prevented from doing so by any order passed by 
the Court on the invitation of the judgment-debtor ; and that where the judgment- 
debtor in the appeal filed against the decree had applied for stay of execution arid 
had been directed by the appellate Court to deposit the decree amount in.Court 
with liberty to the decree-holder to withdraw the amount on ‘furnishing security; 
but the decree-holder was unable to draw out the whole amount till the appellate 
Court confirmed the decree the decree-holder was undoubtedly entitled to interest, 
and to such a situation Order 24, rule 3, will not-apply. Kandaswami Naicker v. Rajů 
Naicker® decides that once the plaintiff is not allowed to continue the suit in Jorma 
pauperis and he had not paid the requisite Court-fee, the suit must be deemed to be not 
n the file ; and if the plaintiff did not choose to pay the deficit Court-fee what the 
Court ‘can do is to return the papers to him ; and in such circumstances, the pro- 


‘visions of Order. 43, rule 11, will have no application ; and. the plaintiff could not 


be directed to pay any further Court fee under that provision. Kalimuthu Servai v. 
"Govindaswami Servai?; states that the true principle in all cases. of granting le we to 


“sue in forma puperis is that it is for the State to challenge the.correctness of such orders, 


and hence the High Gourt-will-not normally.interfere in revision against such orders 
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à 


at the instance; of the parties to the dispute. Ahamed Rowther v. Bathumal Beevi!, , 


states that rules 23 and 25 of Order 41 do not enable an appellate Court to remand 
a suit for retrial merely on the ground that reception of additional evidence is necese 
sary , for rule 23 refers to remand on a decree being reversed on appeal and such 
decree was based on a preliminary, point, and rule 25 provides for ap appellate Court 
directing the trial Court to take additional evidence required and to return the 
evidence to the appellate Court together with its findings if necessary. Viswanatha 
Pillai v. Indian Overseas Bank?, holds that it will be open to the High Court to grant 
à stay of all dependent proceedings while it is in seisin of the appeal against the order 
refusing to set aside an ex parte decree, and in an appeal against an order refusing 
to set aside an ex parte decree it is open to the appellate Court to stay the execution of 
the ex parte decree itself even though no appeal has been filed against the said decree. 
Chockalingdm Chettiar v. Chidambaram Pillai?, states that while it is true that the ex- 
pression ‘for any other sufficient cause’ in Order 47, rule 1, should be construed 
ejusdem generis with the other provisions of the rule laying down the limits of the 
exercise of the power of review, a too narrow interpretation of the words will not 
be in accord with equitable principles. x 


INDIAN PENAL CODE. 


In Kamaraj Goundar, In re‘, it is pointed out that section 34 of the Penal Code 
requires that there must be a general intention shared by all the persons concerned 
jn the offence; and therefore, the foundation of the constructive liability is the common 
intention animating the accused in the doing of the criminal act and the 
doing of such act in furtherance of the common intention. Parvathi Ammal, 


. In re5, holds that where a woman murders her children and attempts to commit 


‘suicide by drowning owing to proverty, ill-health and mental depression and the 
evidence showed that she was suffering from periodical fits of depression and mental 
confusion, but there was nothing to show that at the time of-committing the offences 
the accused was by reason of unsoundness of mind incapable of knowing the nature 
of her acts or that those acts were wrong or contrary to law, section 84 cannot be 
availed of and the accused has to be convicted under sections 302 and 309. In Vish- 
wanath v. State of Uttar Pradesh®, the Supreme Court expresses the view that when the 
.accused's sister was being abducted, though by her husband, and there was an 
assault upon her and she was compelled by force to go away from her father’s place, 
the accused will have the right of private defence of the body of his sister against an 
assault with the intention of abducting her by force; that such right will extend 
to the causing of death ; that the giving of only one blow with an ordinary knife, 
"which if it had been a little this way or that could not have been fatal, cannot be 
‘gid to be eeusing of more harm than was necessary for the purpose of defence. 
Krishnamurthy, Yn re," states that in a prosecution for an offence under section 161 
it is necessary to prove all the ingredients of the offence as set out in the section ; 
that mere receipt of money by a public servant in order to get a job for another person 
somewhere would not by itself necessarily be an offence under section 161 ; and 
that the rendering or attempting to render any service with any public servant should: 
‘be referred to in the charge and established before the accused could be convicted 
of an offence under that section. In Mahomed Dastagir v. State of Madras?, the Supreme 
‘Court expresses the viewthat a sentence of six months rigorous imprisonment and 
fine of Rs. 1000 could not be said to be severe in a case where there had been an 
attempt to corrupt a responsible public servant. Public Prosecutor v. Semalai Pannadi? 
decides that where the decéared was committing mischief within the meaning of 
section 430 by wrongfully diverting water, the accused would be justified in 
preventing him forcibly from consummating that mischief in defence of the property 
of his master; but by the using of a heavy instrument like a spade on the head of 
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the deceased so forcibly as to fracture the skull extensively and injure the brain caus- 
ing his death, the accused had exceeded the right of private defence and his act 
would fall within Exception 2 to section 300, and a conviction under section 304 
will be justified. Adimoola Moopan, In re’, decides that in the absence of the neces- 
sary criminal intention the mere fact that a person removed another’s property 
with a view to compelling the other to pay up his lawful dues, such as rent etc., will 
not make ‘him An offender and he cannot be convicted either under section 379: 
or. under section 426. - 
: CRIMINAL PROCEDURE CopE. 

In Perumal K. onar v. Ponnan?, it is held that for the purpose of proceedings under 
section 145, Criminal Procedure Code, what is more important is not adjudication of 
title but possession at the crucial time ; and in the case of waste lands where khas. 
possession cannot be demonstrated, possession will follow title. Mookerjee, In re?,. 
points out that section 177 laying down the ordinary rule as to jurisdiction adopts 
the English common law rule.as to venue ; but the offence of criminal conspiracy 
has always been recognised as an exception with regard to the question of venue, 
and it may be tried not only in the place where the conspirators agreed to do the 
wrongful act which is the object of the conspiracy but also in any place where one 
of the criminal acts in pursuance of the conspiracy is committed ; that under sec- 
tion 180 where an act, which is an offence by reason of its relation to any other act. 
which is also an offence, is committed, a charge of the first mentioned offence may 
be tried by the Court within the local limits of whose jurisdiction either act was done; 
and that where the offence of criminal conspiracy occurs and an offence in pursuance 
thereof is also committed, the offence of criminal conspiracy may be tried either at 
Calcutta where the offence, in the instant case, itself occurred, or at Madras where 
the offence or offences in pursuance of the conspiracy occurred ; and the fact that 
conspiracy is a substantive offence in itself would not take the ‘offence of criminal 
conspiracy out of the ambit of section 180. In Dhannjay Ram Sharma v. M. S. 
Uppadhaya*, the Supreme Court makes it clear that the mere fact that an opportunity 
to commit an offence (theft) is furnished by the official duty of the public servant 
(in the course of witnessing a search conducted by Special Police) is not such a con- 
nection of the offence with the performance of such duty as to justify even remotely 
the view that the act complained of is within the scope of the official duty of the 
accused and accordingly sanction under section 197 is not necessary for a complaint 
for such offence. Public Prosecutor v. Sampath Kumar®, lays down that where a 
prosecution stopped under section 249, Criminal Procedure Code, is reopened it is 
not as if the prosecution commences only after the reopening but it is only a conti- 
nuing of the prosecution orginally launched ; and hence, where a prosecution for 
non-payment of tax was commenced within the prescribed time under section 345. 
of the Madras District Municipalities Act but the proceedings were stopped under 
section 249, Criminal Procedure Code and were ‘subsequently reopened, the mere 
fact that the period of three years-had elapsed in the meantime will not bar the prose- 


cution. In Pramatha Nath Mukherjee v. State of West Bengal®, the Supreme Court holds: : 


that a Magistrate after making an order of discharge under section 251-A (2) in res- 
pect of a charge for an offence triable as a warrant case can still proceed to try the 
* accused for another offence disclosed by the police report and triable as a summons 
case; and thus when a Magistrate took cognisance under section 190 (1) (b), Criminal 
Procedure Code of the offence under section 332, Indian Penal Code, he cannot but 
have-taken cognisance also of the minor offence under section 323, Indian Penal Code; 
and so even after the order of discharge was made in respect of the offence under sec- 
tion 332 the minor offence under section 323 of which also he had taken cognisance 
remained for trial for which the procedure under Chapter XX of the Criminal Pro- 
_ cedure Code can be followed. Oomayan, In re’, expressesthe view that the procedure 
indicated under section-361 cannot be applied to the case of a deaf-mute, since under 
that section whenever any evidence, is given in a language not understood by the 
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accused it should be interpreted to him in open Court in a language understood by 
him, whereas a deaf and dumb man can understand by signs and gestures only which 
do not form a language within the meaning of section 361. Athipalayan}, In re, * 
states that since sections 366 and 367 require that judgments must be pronounced 
in open Court, signed, and dated, where a Magistrate had: merely noted in the docket- 
sheet the conviction and sentence, and no judgment had been written at all it would 
amount to an a illegality rendering the conviction and sentence liable to be set aside: 
Seeni Ammal, In re?, states that it is permissible for a party to appeal by special leave 
against the acquittal under section 417 though he is a private party and not the State. 
Public Prosecutor v. Foseph®, holds that in an appeal against acquittal the High Court 
will interfere only for substantial and compelling reasons ; and it will not inter- 
fere unless it is convinced that the interests of justice require that the acquittal must 
be set aside. In Raban Ghela Jadhav v. State of Bombay‘, the Supreme Court points 
out that while an appellate Court has power to dismiss an appeal summarily if it 
considers that there is no sufficient ground for interfering it has no power to direct 
that the appeal shall be-only heard on the point of sentence; that such an order 
is not an order of summary dismissal under section 421 nor an order under ` 
section 422 ; that when an appeal is filed it is an appeal both against conwction 
and sentence, so much so, under section 423 the appellate Court can after hearing 
the appeal in disposing of it reduce the sentence ; but that does not entitle it to 
direct that an appeal is admitted only on the question of sentence. In Mohamed 
Dastagir v. State of Madras*, the Supreme Court makes it clear that section 422 does 
not speak of notice of appeal being served on the accused but only states that notice 
is to be given to the accused ; that if the High Court is intimated that the accused 
has entered appearance and has notice of the appeal filed against him and the 
Court is requested not to issue any summons to him it can hardly be said that notice 
of the appeal has not been given to the accused; and in any event notice issued under 
section 422 to the advocate who had entered appearance for the accused is sufficient. 
Nallathangal v. Nainan Ambalam*, holds that where a Magistrate makes an order 
dismissing a Hindu wife's petition against her husband under section 488 (1), on a 
finding of fact that the petitioner had been actually divorced from her husband by 
virtue of a caste panchayat and that there was no subsisting marriage between them, 
the High Court will not be justified in criminal revision in interfering with such a 
finding. Seeni Ammal In re?, points out that if a party instead of appealing by 
special leave against an acquittal under section 417 prefers to file a revision under 
section 439 it may be done within two months of the date of acquittal ; it will then 
be possible for the High Court to order immediate notice to the Public Prosecutor 
for the State even before admitting the revision petition ; and that if the Public 
Prosecutor on a perusal of the records on such notice is satisfied that it is in the 
interests of justice to press for interference with the acquittal he may institute a 
régular appel against the acquittal ; and the Court may then in the interests of 
justice deal with the appeal and alvo convict the accused in appropriate cases. In 
Dr. Pal Chaudhury v. State of Madras?, the Supreme Court makes it clear that the 
combined effect of sub-sections (1) and (5) of section 479-A is to require the Court 
intending to make a complaint to record a finding that, in its opinion, a person 
appearing as a witness has intentionally given falre evidence and that for the eradica- 
tion of the evils of perjury and in the interests of justice it is expedient that such 
witness should be prosecuted for the offence, and to give the witness proposed to be 
prosecuted an opportunity of being heard as to whether a complaint should be made 
or not. The Supreme Court further points out that the finding required by section 
479-A (1) is only of a prima facie nature; that it cannot be a finding which would have 
any force at the trial upon the complaint made pursuant to that finding ; and the 
notion of avoiding prejudice at the trial upon the complaint would not justify a 
clear breach of the terms of the section requiring a prima facie finding. 
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IN THE HIGH COURT. OF JUDICATURE AT MADRAS. . : 
PRESENT :— Mm. JUSTICE ANANTANARAYANAN AND Mm. JUSTICE SRINIVASAN 
Chinna Sandhanam . .. Petitioner* 


Madras Prohibition Act (X of 1937), sections 5 and 16 (1) —Applicability Rendering varnish potable and 
Sit for human consumption as illicit liquor—Offence committed in 1959, after amendment of Rules Relating to the 
Manufacture Import, Use and Sale of Varnish (1952)—If punishable under section 5 or under section 16 (2) 
—Amendment of rule in 1959—Effect of. : NM 


Pid m xe a Jutka driver, was found guilty of having in his possession a bottle of varnish 
made palatable and potable as illicit liquor, in 1959, after the amendment of the Rules Relatin 
the Manufacture Import, Use and Sale of Varnish : dn - s d s 


Held : That the accused was clearly guilty of an offence under section 5 of the Act juni 
as such, because after the deletion of rule 10 of the Rules relating to ndn in ae te ee 
or attempting to render any spirit, or preparation containing spirit which has been denatured, fit 
for human consumption, is not a breach of the Rules under section 16 of the Act, but is an offence 
punishable directly under section 5 of the Act. Top ; 


Amir Sultan v. State, (1957) Mad. LJ. (Crl.) 209, distinguished. 


Petition under sections 495 and 439 of the Code of Criminal Procedure, 1898, 
prayiug the High Court to revise the judgment of the Court of the District Magistrate 
(J), Madurai, dated 5th November, 1959 and passed in Criminal Appeal No. 289 of 
1959, preferred against the Judgment óf the Court of the Sub-Magistrate No. 1 
Madurai, dated 19th October, 1959 and passed in C.C. No. 1975 of 1959. ? 


T. Sathiadev, for Petitioner. l 
The Public. Prosecutor (P. S. Kailasam) on behalf of the State. « . e o| 


When the petition first came on for hearing before him the following Order. of 
Reference was made by : 


Ramaswami, J.] —Ihis is a case of a jutka driver who had in his possession a 
bottle of varnish made palatable and potable as illicit liquor. The point raised by Mr. 
Sathiadev was also raised in the Court below, namely, whether the petitioner could 
not be punished for infringement of the Rules framed under section 16 or whether he 
should be punished under section 5 of the Madras Prohibition Act. It makes a lot 
of difference to the accused because if it isan infringement of the Rules, the maximum 
penalty is six months. If; on the other hand, it is an infringement of the Act, the 
minimum punishment itself is six months. i 


It is no doubt true that this question indirectly arose in a Bench decision of this 
Court reported in Hussain Bee v. State1, and in another single Judge's decision in 
Amir Sultan v. State?, i ] à 








* Crl. R.C. No. 1261 of 1959. r1th July, 1960 
(Crl. R.P. No. 1221 of 1959.) (20th Asadha, 1881, Saka). 
m ; C T 7th April, 1960. 

t. (1955) 2 MiL.J. 285. ROG US - - 2. (1957) -M.L.J. (Crl.) 209. 
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In both those cases the point arose in another fashion and not as here where an 
- ordinary citizen who is permitted to keep a little amount of varnish probably to paint ` 
his jutka or furniture in his house has converted it into an illicit liquor making it pota- 
ble by adding some substance. The considerations which weighed with the Judges 
in those two cases may not arise at all here. 


Inasmuch as I understand that varnish drinking is on the infrease, this requires 
an authoritative pronouncement. The papers will be placed before the leagned 
Chief Justice for orders regarding posting it before a Bench if My Lord is so pleased. 


In pursuance of the above Order of Reference the petition was posted before 
a Bench (Anantanarayanan and Srinivasan, j.). = - 


G. Ramakrishnan for T. Sathiadev, V. R. Venkatasamy and G. Arunachalam, for 
Petitioner. ; 


The Public Prosecutor (P. S. Kailasam) on behalf of the State. T. 


The Judgment of the Court was delivered by 


Anantanarayanan, 7.{—This is a reference by Ramaswami, J., arising from the 
facts of the case. The learned Judge felt that there was need for an authoritative 
pronouncement upon the point involved. The revision petitioner was convicted under 
section 5 of the Madras Prohibition Act for the alleged offence of rendering potable 
and fit for human consumption as illicit liquor, a bottle of varnish in his possession. 
The point raised was whether the revision petitioner could be convicted under sec- 
tion 5 of the Madras Prohibition Act, when, according to his learned counsel, the 
offence was strictly punishable under the Rules framed under section 16 (1) of the 
Act, for which the maximum penalty is provided under section 16 (2) of the Act. 
Ramaswami, J., felt that the decision of this Court in Amir Sultan v. State? which laid. 
down the proposition that an offence committed in respect of the transport of dena- 
tured spirit contravening certain rules framed under section 16, could be dealt with 
only.as an infringement of those rules and not under section 4 (1) (a) of the Act, had 
to be distinguished upon its facts, and did not apply to the present situation. We 
have now scrutinised this matter, in the light of recent amendments to the Rules, and. 
the actual position in law appears to us to be quite clear and free from any difficulty. 
The position is as follows : i 


With reference to the Rules framed under section 16 (1) of the Act as they origi- 
nally stood, rule 10 laid down that ** no person shall render or attempt to render var- 
nish fit for human consumption". Under rule 11, a breach of all or any of the Rules 
promulgated was liable to be punished with imprisonment which might extend to six 
months or with fine which might extend to Rs. 1,000 or with both, Undoubtedly, had. 

ule 10 stéod ‘unaltered, the present offence would also fall within the ambit of that 
rule, and, upon the broad principle of Amir Sultan v. State,! referred to earlier, would 
be punishable only under the Rules, and not under section 5 or any other section of 
the Prohibition Act itself. -Apparently, the authorities realised this position and were: 
anxious that this particular infringement should be punishable under section 5 of the 
Act, as it directly censtitutes an offence within the wording of section 5 of the Madras: 
Prohibition Act. Consequently, the authorities eliminated the rule set forth by us 
earlier, and substituted therefor a note to the following effect... “the rendering 
or attempting to render any spirit or preparation containing spirit which has been. 
denatured fit for human consumption... .is punishable under section 5 of the Act". 
- Further, as these Rules amended in 1959 stand, this particular act of rendering a 
preparation-containing spirit which has been denatured, fit for human consumption,, 

is not a breach of the Rules, and is not punishable under the Rules per se. 


That being so, the legal position is very clear that this act is punishable under 
section 5 of the Prohibition Act alone, since it is clearly an offence within the ambit 
of the section. "The present revision petitioner would certainly have a case, if he had. 


—— 





T th July, 1960. 
.1. (1957) M.L.J. (Crl.) 209. 
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committed the offence before the Rules were amended; and when this offence consti- 
tuted a breach of the Rules punishable under those Rules. Admittedly he has not 
dene so, and he committed the offence only after the elimination of this offence from 
the scope of the Rules. Consequently, the Courts below were perfectly justified 
in holding that the offence was punishable under section 5 of the Act alone and in 
dealing with the ‘revision petitioner accordingly. The conviction must therefore 
besonfirmed, and the sentence does not appear to us to be excessive or to merit 
any interference. 


The conviction and sentence are confirmed, and the Revision Petition is dismissed.. 


P.R.N. ——— Petition dismissed - . 
z Conviction and sentence confirmed.. 
"NS IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


(Appellate Jurisdiction.) 


PrtesENT :—MR. P. V. RAJAMANNAR, Chief Justice, AND. MR. Justice BASHEER: 
AHMED SAYEED. 


Messrs. Standard Vacuum Oil Company at Madras represented 
by K. S. Rangaraj, Manager .. Afpellant* 


v. 
The Additional Commissioner for Workmen's Compensation, 
Madras and others x .. Respondents. 


Madras Shops and Establishments Act (XXXVI of 1947), sections 4 (1) (a) and 41 (2)—Person employed: 
in position of management —T est. s 


Constitution of India (19 50), Article 226— Jurisdiction under. 


Where there is a manifest error of law which goes to the root of the jurisdiction of the tribunal 
viz., whether a particular employee would fall within the category of persons protected by any Statute 
which is not a mere question of fact, but a question of law to be decided on proved facts, it is open to 
the Court to go into facts and decide the question and issue a writ of certiorari to quash the order of 
a tribunal if on the facts the tribunal has committed a patent error of law. 


To decide whether a person employed is employed in the position of management within the 
meaning of section 4 (1) (a) of the Madras Shops and Establishments Act, 1947, the distinction bet-- 
ween * managerial capacity’ and ‘position of management’ should be borne in mind. The amount 
of pay or salary drawn may not be an absolute test.- The mere fact that the employee concerned! 
was subject to the overall supervision of a superior officer would not by itself make the employee any 
the less a person employed in a position of management, if in fact he is one such having regard to the. 
nature and scope of his duties. : 


Appeal under clause 15 of the Letters Patent against the Order of tHe Hon3ble 
Mr. Justice Balakrishna Ayyar, dated 1st September, 1959 and made in the exercise 
of the Special Original Jurisdiction of the High Court in Writ Petition No. 573 of 
1959 presented under Article 226 of the Constitution of India to issue a writ of certio-- 
rari calling for the record relating to the order of the Additional Commissioner for 
Workmen's Compensation in M.S.E. No. 251 of 1958, dated goth April, 1959 and 
quash the said order. - 


The Advocate-General (V. K. Tiruvenkatachari), S. Govind Swaminathan and S. S. 
Sivaprakasa, for Appellant. 


The Additional Government Pleader (M. M. Ismail) and K. K. Venugopal, for 
Respondents. : . : 


The Judgment of the Court was delivered by 


Rajamannar, C.7.—The facts which led up to these two appeals may be briefly 
stated. Prem Sagar, the contesting respondent in the two appeals, was holding a 
gazetted appointment with the Government of India as an Assistant Engineer. - 
SS SS SS SSeS 


* W.A. Nos. 139 and 140 of 1959. auth Metta ne Pad 
« 2 3 . 


e o| 
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On 5th February, 1951, Messrs. Standard Vacuum Oil Gompany, Madras, took, 
him into their service as a temporary Roads Engineer on a salary of Rs, 350 per men- 
sem. On Ist June, 1952, he was promoted as an Operating Engineer on a salary of 
Rs. 450 per month. The designation of his post was changed to Operations Assistant 
in 1956. By the end of February, 1958, he was drawing a salary of Rs. 1000 per 
mensem. "The Company alleged that, some time prior to August, 1957, his work 
was unsatisfactory, he was unco-operative, malingering, and generally, his productive 
capacity was below standard ; and he was advised that improvement would be 
necessary. In September, 1957, his work was agein reviewed and still found un- 
satisfactory. ` In view of this, he was placed on probation for a period of six months, 
. commencing from 1st October, 1957. In February, 1958, his progress was again 
reviewed, and it was found that he did not have the capacity to exercise the fuK res- 
ponsibilities of an Operations Assistant. He was accordingly offered a position as a 
Senior Operations Supervisor ona salary of Rs. goo per mensem, This decision wase 
communicated to him on gist February, 1958. He however, took leave till 30th 
April, 1958, and, therefore claimed to rejoin duty on 2nd May, 1958, as Operations 
Assistant, Buthe was prevented from doingso. Since he would not accept the employ- 
ment offered to him, his services were terminated with effect from goth April, 1958. 
He filed an appeal against this order, terminating his services, before the Commission- 
er for Workmea's Compensation, purporting to be under section 41 (2) of the Madras 
Shops and Establishments Act, 1947. On behalf of the Company, an objection was 
raised as to the maintainability of the appeal on the ground that he came within the 
exemption contained in section 4 (1) (a) of the Act. The question whether the 
provisions of the Act applied to him was referred to the Commissioner of Labour, 
Madras, under section 51 of thesaid Act, who, by his order dated 12th January, 1959, 
held that the exemption contained in section 4 (1) (a) of the Act would not apply to 
the respondent. After this decision of the Commissioner of Labour, the Additional 
Commissioner for Workmen's Compensation proceeded to dispose of the appeal be- 
fore him after enquiry. “He held that the termination of the services of the respon- 
dent was not for a reasonable cause. He therefore set aside the order of the Company. 
"The Compariy thereupon filed two writ petitions, W.P. No. 521 of 1959 to quash the 
order of the Commissioner of Labour passed under section 51 of the Act, and W.P. 
"No. 573 of 1959 to quash the order of the Additional Gommissioner for Workmen's 
‘Compensation, setting aside the Company’s order under section 41 (2). 


The petitions were heard by Balakrishna Ayyar, J. After a long and exhaustive 
discussion of the provisions of the Madras Shops and Establishments Act, 1947, the 
learned Judge was inclined to hold that the respondent, Prem Sagar, was not a per- 

mL who would be entitled to the benefits of the provisions of the Shops and Establish- 
ments Act. But he considered that he was precluded from so holding , because of 
two decisions of this Court, which, according to him, were directly applicable, name- 
ly, Ramaswami Bank v. Additional Commissioner for Workmen's Compensation! and Chandra 
v: Commissioner for Workmen's Compensation.» The learned Judge next discussed the 
-question whether the respondent, Prem Sagar, would fall within the category of 
persons mentioned in section 4 (1) (a) of the Act, that is, persons employed in any 
-establishment in a position of management. After an examination of the material 
-evidence in the case, the learned Judge came to the conclusion that the reasons given 
-by the Commissioner of Labour for taking the view that the respondent was not in a 
position of management did not appear to be correct or adequate. Nevertheless, he 

* held that the question whether a person fell within the scope of section 4 (1) (a) of the 
Act—that is, whether a person was employed in a position of management or not was 
-mainly a question of fact, and that, on such a question, the Commissioner of Labour 
and the Additional Commissioner for Workmen's Compensation were entitled to 
-come to their own findings, and that, merely because his view happened to differ 
from theirs, he would not be justified in quashing their orders. The learned Judge 
further held that there was no manifest error of law apparent on the face of the order 

of the Commissioner of Labour. He thus concluded his judgment :—— 





————M——— M M ———— — 


1. (1956) 2 M.L.J. 254. 2. (1957) 2 ML.L.J. 352. 
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“The most that I can say is that he (the Commissioner of Labour) has taken a view of the facts 
different from that which I am disposed to take. That will not justify interference." 


In the result, he dismissed both the petitions. Hence these two appeals by the 
Standard Vacunm Oil Company. 

The learned Advocate-General for the appellant-Company, in view of the above 
findings, had only a two fold task ; (1) to establish that the two decisions of this 
Court did not preclude the learned Judge from going into the question whether the 
respondent was or was not a person employed within the meaning of the Act, and (2) 
to convince us that this Court wculd have jurisdiction under Article 226 of the Consti- 
tution to quash the orders of the Commissioner of Labour and the Additional Commis- 
sioner for Workmen's Compensation on the ground that there was a manifest error of 
law, ,vhich had a direct bearing on the jurisdiction of the Tribunals. The learned. 
Advocate-Ceneral had no difficulty so far as the first part of his task was concerned, 

«because even the learned advocate for the respondent did not attempt to stfpport the 
learned Judge's view that there was anything in the two decisions, to which we shall. 
presently refer, which was in the nature of a binding decision on the point. We are 
of the same opinion. In Ramaswami Bank v. Additional Commissioner for Workmen's 
Compensation!, the only question which was discussed and decided by Rajagopalan, J., 
was whether a given .mployee of an establishment was a person employed in a posi- 
tion of management within the meaning of section 4 (1) (a) of the Madras Shops and. 
Establishments Act. At the very outset of his judgment, the learned Judge said :— 

“There was no dispute before the Additional Commissioner or before me that the second res- 
pondent was a ‘ person employed ’ within the meaning of section 2 (12) of the Act ”, 
In Chandra v. Commissioner for Workmen’s Compensation?, to which one of us was a party, 
we said : : 

“Tt was not contended before us that the appellant was not a ‘ person employed’ within the 
meaning of section 2 (12) of the Act. The only question, therefore, which falls for decision in this 
appeal is whether the appellant is a person who is employed in a position of management”. 


If the learned Judges in the above two decisions proceeded on such concession, it 
cannot be said that it was intended to be impliedly laid down that a person like the 
respondent must be deemed to be a person employed within the meaning of the Act. 
We shall therefore deal with the question as if it were res integra. The learned 
Judge was evidently inclined to accept the contention of the learned Advocate-General 
that the respondent was not a ‘person employed’ wichin the meaning of section 2 (12) 
of the Act. But, as that position was not conceded by learned counsel for the res- 
pondent, the quest'on was fully discussed by counsel on both sides. The way in 
which the learned Advocate-General tried to support his contention was to refer to 
the genergl scheme and the different kinds of substantive provisions ın the Act to 
show that an employee like the respondent before us could not have hgen in the ar nd 
contemplation of the Legislature as one eatitled to the benefit of the provisions ofthe 
Act. 'To use an expression in recent parlance, the contention of the learned Advo- 
cate-General is that an employee like the respondent would not fall within the cove- 
rage of the Act, because he would not fall within any of the classes or categories of 
employees, to whom several provisions of the Act are properly applicable. Reference 
was made to analogous provisions in the Factories Act ; but it may not be useful or 
permissible to determine one unknown in terms of another equally unknown. There: 
are undoubtedly several sections in the Act, which indeed form a substantial portion 
of the Act, but which are singularly inappropriate to an employee like the respondent. 
Section 14, for instance, lays down that no person employed in any establishment shall 
be required or allowed:to work for more than eight hours in any day and forty-eight. 
hours in any week. The Proviso to this section permits such person to be allowed. 
to work for.any period in excess of the limit fixed, subject to payment of overtime- 
wages, if the period of work, does not exceed ten hours in any day and in the aggre- 
gate fifty-four hours in any week. Under section 14 (2), no person employed in any 


establishment shall be required or allowed to work in such establishment for more: 


1. (1956) 2 M.L.J. 254. "E (1957) 2 M.L.J. 352. 
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‘than four hours in any day unless he has had an interval for rest of at least one hour- 
Section 15 prescribes a spread-over of periods of work. Chapter VI deals with holi- 
‘days with wages, and Chapter VII with the payment of wages, deductions from 
wages and fines. Section 30 lays down that every employer shall fix periods, in rés- 
pect of which the wages shall be payable. They are called wage periods, and no 
"wage period shall exceed one month. For overtime work, the rate is fixed at twice 
the ordinary rate of wages (section 31). Section 32 prescribes thé time for payment 
of wages. Section 33 expressly provides that all wages shall be paid in current ooin 
‘or currency notes or in both ; that is to say, payment by cheque will not be valid. 
Section 35 deals with fines which may be imposed on any person employed for acts 
' and omissions on this part such as may have been specified in the notice exhibited 
in the prescribed manaer on the premises, in which the employment is carried on. 
"There is, certainly great force in the contention of the Advocate-General that it would 
be ridiculous to apply the provisions like the above to employees like the respondent.. 
"There is also force in his contention that the Act, like the sister Acts, namely, the Pay-e 
ment of Wages Act and the Factories Act, is intended to apply only to employees who 
‘may be compendiously called ‘wage-earners’, and none of these Acts was intended 
to apply to persons paid at the higher income rates, who may be described as salaried 
employees or officers. The term ‘wages’ is, no doubt , defined in section 2 (18) of the 
Madras Shops and Establishments Act as meaning all remuneration, capable of being 
‘expressed in terms of money, which would be payable, whether conditionally upon 
the regular attendance, good work or conduct or other behaviour of the person 
‘employed or otherwise, to a person employed in respect of his employment or of work 
‘done in such employment. In K. V. V. Sarma, In re}, a Division Bench of this Court, 
after an elaborate discussion of English and Indian decisions, have drawn a dis- 
tinction between ‘wages’ and ‘salary’ in the following manner : Í 
“ We, have, on a construction of the present Act, already come to that conclusion. Itscems to us 
that, in finding out whether a person employed directly or through any agency in à manufacturing 
"process is receiving wages, the question has to be determined with regard to the period for which the 
-amount is settled to be paid. We are definitely of opinion that, if the remuneration is to be paid daily 
"or weekly, it can be called wages. But, where it is monthly remuneration payable on the last day of 


the month or after that date, and where the remuneration, cansidering the general standards of pay- 
ent, is fairly high, then, it has to be understood as salary ”. 


It is certainly difficult to describe a person like the respondent, who is a qualified, 
‘engineer, drawing a salary of about Rs. 1,000 a month, as a ‘wage-earner.’ 


The method pursued by the learned Advocate-General is undoubtedly attrac- 
tive. Buthe should not overlook the fact that the Act itself expressly defines a 
person employed’ thus : 


* Person employed °’ means— e 


— (i) inethe fase of a shop, a person wholly or principally employed therein in connection with 
the"Business of the shop ; 


(ii) in the case ofa factory or an industrial undertaking, a member of the clerical staff employed 
in such factory or undertaking ; 


` (iii) in the case of a commercial establishment other than a clerical department of a factory or 
-an industrial undertaking, a person wholly or principally employed in connection with the business 
‘of the establishment, and includes a peon ; 


7(iv) in the case of a restaurant or eating-house, a person. wholly or principally employed in the 
‘preparation or the serving of food or drink or in attendance on customers or in cleaning utensils used 
an the premises or as a clerk or cashier ; ! 


. (v) in the case of a theatre, a person employed as an operator, clerk, door-keeper, usher or in 
‘such capacity as may be specified by the (State) Government by general or special order ; 


(vi) in the case of an establishment not falling under paragraphs (i) to (v) above, a person 


"wholly or principally employed in connection with the business of the establishment, and includes a 
peon ; i 


(vii) in the case of all establishments, a person wholly or principally employed in cleaning any 
part of the premises ; but does not include the husband, wife, son, daughter, father, mother, brother 
‘or sister of an employer who lives with and is dependent on such employer ”. 

ee a D : 


* * (1952) 2 M.L.J. 917 at 929. 
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We presume that the appellant Company would fall within the category of section 2 

- (12) (iii), or, in any event of section 2 (12) (vi). According to this definition, the 
only fact to be ascertained is whether the respondent is a person wholly or principal- 
ly Émployed in connection with the business of the establishment. We find it im- 
possible to hold that the respondent is not such a person. He is a person wholly 
employed in connection with the business of the Company ; he is not a casual em- 
ployee engaged to ‘do any particular piece of work for the establishment under a 
specific contract. It is not denied that the employee was on the permanent staff of 
the establishment. It is true that the definitions contained in section 2 of the Act, 
would apply, “unless there is anything repugnant in the subject or context”. But 
that saving provision cannot be relied on by the learned Advocate-General, because, 
according to him, employees like the respondent would not fall within the purview of 
the Act altogether. . 

Apart from employees drawing salaries and belonging to a higher clags of em- 
Dloyment, there are also other employees, like travelling inspectors, to whom, by the 
very nature of their work, it would be absurd to apply several of the provisions of the 
Act. Surely, it will be absurd to apply to a travelling inspector the provision re- 
lating to daily and weekly hours of work. He may have to travel in a train continuous- 
ly for over 12 hours, while going for performing his duties. But, having regard to the 
remuneration paid to such employees and the kind of work which they have to per- 
form, it may be difficult to say that they are not persons employed within the mean- 
ing of the Act. 


In our opinion, the framers of the Act who, presumably, were aware of the diffi- 
culty and inappropriateness of applying the provisions of the Act to certain classes of 
employees, provided for exemptions to achieve the object of excluding them from the 
operation of the Act. Section 4 contains such exemptions. Certain of the exemp- 
tions, no doubt, have been made in the public interests ; for example, establishments 
under the Central and State Governments, establishments in mines and oil fields. 
Other exemptions are given, because of practical difficulties in applying the provi- 
sions of the Act and also because of the nature of such establishments. Instances of 
these are establishments in places where fairs or festivals are held only, temporarily. | 
Employees, whose work involves travelling, and persons employed as canvassers and 
caretakers are covered by clause (b) of section 4 (1). Then, we come to the class of 
persons described in clause (a) as “persons employed in any establishment in a posi- 
iion of management.” 


The question—indeed, the main question—in this case is whether the respon- 
dent is a person who would fall within tnis class, Was he, when his services were 
terminated, employed in a position of management? The learned Judge, Balakrishna 
Ayyar, J., Was clearly of the view that the respondent did fall within thjs class. The. s 
correctness of this view was challenged by counsel for the respondent. THe basieof 4^ 
the respondent's counsel’s argument was that no employee would ever fall within this 
class, unless he is performing managerial duties. "That would mean, in practice, that, 
for one establishment, probably, there may be only one or two, say, the General 
Manager and Deputy or Assistant Managers. If we accept that basis, then it would 
certainly follow that the decision of the Commissioner of Labour was right, because, 
the respondent was not one of such officers. But we think that that is not the correct 
legal position. There is an essential difference between “managerial capacity ” and 
** position of management". In this connection, reference may be made to the 
definition of “employer” in section 2 (5) of the Act, which runs thus :— 

* * employer °’ means a person owning, or having charge of, the business of an establishment and 
inc der ue manager, agent or other person acting in the-general'management or control of an esta- 

ishmen . : 


Obviously, though there may be one person acting in the general management or 
control of an establishment, there would be, in a large establishment, several others 
who would be in management or control of particular departments of the establish- 
ment, or, particular classes of manual or clerical or lower class of employees. Though 
such employees would not fall within the definition of ‘employer’, they would certainly 
fall within section 4 (1) (a) of the Act, as being persons employed in position of manage- 


a 
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ment. The amount of pay or salary drawn may not be an absolute test, There may 


beaskilled workman drawing a larger amount as remuneration than 2. branch manager - 


in a small establishment. We are in entire agreement with the reasoning of 
Balakrishna Ayyar, J., on this point and in his comment that the reasons given by the 
Commissioner of Labour are not correct or adequate. We are clearly of the opinion 
that the Commissioner of Labour made a mistake which went to the root of the 
case that no employee would fall within the class specified in séction 4 (1) (2), if 
such employée was subject to the overall supervision of a superior officer, Inethe 
present case, the respondent was subject to such supervision of the Operations Mana- 
ger. That fact, by itself, would not make the employee any the less a person employ- 
ed in a position of management. The Operations Manager, who was examined be- 
fore the Commissioner of Labour, gave an account of some of the duties of the res- 
pondent. His duty in regard to the people under him was supervision. Ift was 
responsible for carrying out construction of depots, petrol pumps, erection of tanks, 
and also maintenance and repair of works for the various Company's buildings ande 
other structures. He had authority to spend to a maximum of Rs. 2, 500 on budgeted. 
jobs without reference to any body else, and authority to spend to a maximum of 
Rs. 1,000 even on unbudgeted items without refereace to the Operations Manager. 
He was responsible for all the correspondence work in connection with the construc- 
tion work, including correspondence with the Government. He was the officer to 
engage casual labour and he was responsible for taking disciplinary action against all 
those who were working under him. The general scheme of the staff in the 
central office of the Company at Madras appears to be this. There is at the head a 
Manager. Under him, there are four departments, each under a departmental 
Manager, namely, (1) Operations, (2) Sales, (3) Accounts, and (4) Employee Rela- 
tions. The respondent was working as an Operations Assistant under the Opera- 
tions Manager. But the Operations Assistant was in complete charge of the depots. 
We have no hesitation in holding that, on the evidence on record, the respondent 


would be a ‘person employed’ in a position of management within the meaning of 
section 4 (1) (a) of the Act. 


Balakrishna Ayyar, J., though he practically agreed with the contentions raised: 
on behalf of the appellant-company, yet, refused to quash the orders of the Commis- 
sioner of Labour and the Additional Commissioner for Workmen's Compensation. 
because of two reasons : (1) that he was bound by the decisions in Ramaswami Bank v. 
Additional Commissioner for Workmen^s Compensation! and Chandra v. Commissioner for 
Workmen’s Compensation?, and (2) that there was no manifest error apparent on the 
face of the record. We have already dealt with the first reason which was not sup- 
ported even by learned counsel for the respondent. As regards the second reason, we 
are clearly of the view that there is a manifest error of law—manifest onethe face of 


~ “his (Labour Commissioner’s) order—which would justify theissue of a writ of certiorari: 


to'quash the orders of the Commissioner of Labour and Additional Commissioner for 
Workmen’s Compensation. The error of law is not merely one which relates to the 


merits of the dispute between the parties, namely, the validity of the termination of 


the services of the respondent, but it is an error of law which goes to the root of the 
jurisdiction. of the Additional Commissioner for Workmen’s Compensation. If the 
respondent falls within the category of persons mentioned in section 4 (1) (a) of the 
Act, then, the Act itself would not apply to such employee, and the appeal under sec- 
tion 41 (2) of the Shops and Establisnments Act would itself be incompetent. Any 
order passed purporting to be under that provision, would be an order passed without 
jurisdiction. 

-Certain early decisions of the Supreme Court were cited by learned counsel for 
the respondent, confining within narrow limits the jurisdiction of the High Court to 
issue a writ of certiorari under Article 226 of the Constitution, as for example, the 
decision in Parry & Co., Lid. v. Commercial Employees’. Association, Madras? in which. 
Mukerjea, J., as he then was, observed thus : 


eee, 


I. (1956) 2 M.L.]. 254.. : 3- (1952) 1 M.L.J. 813 : 1952 S.C.R. 519 & 
2. (1957) 2 M.L.]. 352. 525 : A.LR. 1952 S.C. 179 at 18r. 
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_ * No certiorari is available to quash a decision passed with jurisdiction by an inferior tribunal on. 

, the mere ground that such decision is erroneous. . . . t was conceded by Mr. Isaacs that, in spite of such 

statutory provisions, the superior Court is not absolutely deprived of the power to issue a writ, although 

ij can do so only on the ground of either a manifest defect of jurisdiction in the Tribunal that made 
the order or of a manifest fraud in the party procuring it”. 


.It may be incidentally pointed out that, in that case, an application for the issue of a 
writ of certiorari Was filed before the date of the Constitution. The same learned 
Judge, Mukerjea, J., observed thus in a later case—Basappa v. T. Nagappa?: 


** Certiorari may and is generally granted when a Court has acted without or in excess of its juris-- 
diction. "The want of jurisdiction may arise from the nature of the subject-matter of the proceeding 
or from the absence of some preliminary proceeding or the Court itself may not be legally constituted 
or suffer from certain disability by reason of extraneous circumstances (vide Halsbury, 2nd edition, 
Vol. {X, page 880). When the jurisdiction of the Court depends upon the existence of some collateral. 
fact, 1t is well settled that the Court cannot by a wrong decision of the fact give it jurisdiction which 
it would not otherwise possess. . . „An error in the decision or determination itself may also be amenable 
to a writ of certiorari, but it must be a manifest error apparent on the face of the proceeding, e.g., 
when it is based on clear ignorance or disregard of the provisions of law. In other words, it is a patent. 
error which can be corrected by certiorari, but not a mere wrong decision ”. 


Venk&tarama Ayyar, J., dealt with the matter exhaustively in Hari Vishnu v. Ahmad 
Ishaque?. One of the four propositions, which, according to the learned Judge, emerge 
from the authorities, is thus laid down : 


* It may therefore be taken as settled that a writ of ‘ certiorari’ could be issued to correct an error 
of law. But it is essential that it should be something more than a mere error ; it must be one which 
must be manifest on the face of the record ”. 


This statement of the law was affirmed in arecent decision in Nagendra Nath v. 
Commissioner of Hills Division®, where B. P. Sinha, J., as he then was, summed up tlie 
result of the authorities thus : 


“Tt is clear from an examination of the authorities of this Court, as also of the Courts in England, 
that one of the grounds on which the jurisdiction of the High Court on certiorari may be invoked, is an. 
error of law apparent on the face of the record and not every error either of law or of fact, which can. 
be corrected by a superior Court, in exercise of its statutory powers as a Court of appeal or revision ”. 


We think that, ia the present case, there issuch a manifest error of law on the 
face of the order of the Commissioner of Labour. The error of law. is this : that it 
is only when an employee is exercising managerial powers in relation to the Head 
Office of the Company where he was employed that he can be said to be employed 
in a position of management within the meaning of section 4 (1) (a) of the Act. It 
is because of the approach from this erroneous point of view, based on a wrong cons- 
truction of section 4 (1) (a) of the Act, that the Commissioner of Labour held that 
the respondent did not fall within thescope of section 4 (1) (a) of the Act. In Regina 
v. Medical Appeal Tribunal Ex parte Gilmore*, Denning, L.J., explained the scope of 
interference by certiorari on the ground of an error in law thus :— 


“ It is now settled that, when a tribunal comes to a conclusion which could not reasonably be 
entertained by them if they properly understood the relevant enactment, then, they fall into error in 
point of law : (See Edwards (Inspector of Taxes) v. Bairstow’. When the primary facts appear on the 
record, an error of this kind is sufficiently apparent for it to be regarded as an error on the face of the 
record such as to warrant the intervention of this Court by certiorari ”. 


Balakrishna Ayyar, J., evidently thought that the question whether an employee 
fell within the ambit of section 4 (1) (a) of the Act is more a question of fact than 
a question of law ; but, with respect to the learned Judge, we cannot agree. It 
is a question of law to be decided on proved facts, or, at least a question of mixed 
facts and law (vide Edwards (Inspector of Taxes) v. Bairstow’. This Court cannot 
certainly go behind the facts found by the Commissioner of Labour. But, if, on 
the facts, the Commissioner of Labour makes a patent error of law, and, as a resul 





I. (1955) 1 S.C.R. 250 : 1954 S.G.J. 695 at 699 : > A.I.R. 1958 S.C. 398 at 412. 
A.LR. 1954 S.C. 440 at Ata. 4. L.R. (1957) 1 Q.B. 574 at 582. 

2. (1955) 1 M.L.J. (S.C) 157: ALR. 1955 - 5. L.R.(1956) A.G. r4: (1956) 3-AlÈ 
S.C. 233 at 244 : 1955 S.C. ]J. 267 at 276. E.R. 48. * y $ 

9. (1958) S.C.J. 798: 1958 S.C.R. 1240: ` 2 
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of such error, the Additional Commissioner for Workmen's Compensation enter- 
tains an appeal under section 41: (2) of the Madras Shops and Establishments Act, - 
we hold that this Court has the power to issue writs of certiorari to quash their orders, 


In the result, we allow the appeals and quash the aforesaid two orders of the 
Commissioner of Labour and the Additional Commissioner for Workmen’s Com- 
pensation. In the circumstances of the case, we make no order 4s to costs. 


R.M. — Appeals allowétl. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR. JUSTICE SOMASUNDARAM. 


‘S. Natesa Pillai . .. Petitioner* e 
9. =. 
.Jayammal .. Respondent. 
Criminal Procedure Code (V of 1898), section 488—Maintenance order under—Subsequent living together 
-of husband and wife—Effect on the order of maintenance. . 


Where subsequent to an order of maintenance made under section 488 of the Criminal Procedure 

Code the parties reunite and live as husband and wife it puts an end to the order. Ifthe wife separated 

-again from the husband then she has to file a fresh petition on a fresh cause of action and obtain an 
-order on establishing that the requirements of the section are satisfied. 


Petition under sections 435 and 439 of the Code of Criminal Procedure, 1898, 
praying the High Court to revise the Order of the Court of the Additional First 
‘Class Magistrate, Trivellore, dated 22nd October, 1959 and made in Crl. M. P. 
No. 104 of 1959. 


B. T. Sundararajan, for Petitioner. 
T. Ramalingam and A. C. Muniswami Reddy, for Respondent. 
M. Narayanamurthi for the Public Prosecutor on behalf of the State. 


The Court made the following : ; 
OrpeR.—This is a revision petition filed by the husband against the order 
-of the Additional First Class Magistrate, Trivellore, who refused to set-aside. the 
order of maintenance passed in favour of the respondent and against the petitioner 
‘herein. In M.C. No. 38 of 1957 the respondent got an order of maintenance against 
the petitioner herein. As per that order she is getting maintenance at the rate of 
Rs. 20 per month. It is alleged by the petitioner that subsequently the respondent 
came and lived with him and then again separated. After the separation, a further 
«attempt was made to reconcile them. In this further attempt a sale deed? was also 
-execttted for the arrears of maintenance and before the Panchayatdars an agreement 
Exhibit P-2 was signed by both the husband and the wife stating that they will 
live together. The evidence of D.W. 2, who was a Panchayatdar, shows that at 
the Panchayat they suggested that a house must be fixed at Ayanavaram for the 
parties to live together. Exhibit D-1 is the letter written by D.W. 2 to the father 
of the respondent. That shows that a house had been fixed up, and advance rent 
paid and the father was asked to come with his daughter the very next day after 
the receipt of the letter. Exhibit D-2 is the reply of the father of the girl to this letter. 
In this he refers to the receipt of the letter written by D.W. 2 and points out that 
personally he has no objection to sending his daughter but his relations were giving 
‘him trouble, the reason being that on several previous occasions she had undergone 
several troubles and mediation was effected and on that account whatever might 
‘have happened he pacified them and sent her but did not get a good name and 
‘everybody was angry with him. He writes : 


** What if the decree is not cancelled. What harm will be caused to him. It appears if such 
«conduct happens, no good will result in their lives ”. : 





*CrLR.G. No. 64 of 1960 8th March, 1960. 
(Crl.R.P. No. 64 of 1960). (18th Phalguna, 1881—Saka). 
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It is obvious that subsequent to the letter they never joined. The husband 
then filed a petition to cancel the order of maintenance passed against him on the 
ground that his wife has been living with him for some time and the resumption of 
cóhabitation put an end to the order of maintenance. Evidence was let in on both 
sides. On the question whether she was living with him or not, the oral evidence 
in this case was conflicting. The husband and his witnesses maintained that she 
was living with him for some time. The wife and her witnesses maintained that 
she. never went and lived with him. But Exhibit D-2 gives the clue to what 
happened. Reading the original of Exhibit D-2 in Tamil it is quite clear that the 
father of the girl was complaining that he had very bad-riame ‘for having sent 
her (the daughter) on the prior occasions and that he had to pacify his relations 
who came and quarrelled with him for having sent his daughter and he says “What 
does & matter if the decree was not cancelled ?, apparently referring to the,talk that 
the decree was to be cancelled. It is clear from this document that some time before 
*the compromise, that is, before the Panchayatdars on 18th April, 1959, the wife 
had come and lived with him and separated. Now the question is that if the wife 
had come and lived with the husband even for some days whether the wife could be 
allowed to rely on the original order of maintenance in M.P. No. 38 of 1957 and 
execute the order against the petitioner. The question is covered by the decision 
of Yahya Ali, J., in Kuppuswam: Padayachi v. Fagadambal. The learned Judge refers 
to-the decision of a Bench of this Court consisting of the Honourable Chief Justice 
and Mockett, J., in Venkayya v. Raghavamma*, where my Lord the Chief Justice held 
following the English decisions starting with Bateman v. Ross?, that a reconciliation 
after separation entirely did away with the effects of the separation. At page 27 
the Honourable Chief Justice says referring to arother case Williams v. Williamst: 


* In that case the Court had no hesitation in holding that the resumption of cohabitation put an 


end to the cause of complaint and therefore the power of the Justices to make an order passed away 
altogether ”, S 


The Honourable Chief Justice has also referred to another decision of a Bench of 
this Court in Syed Saib v. Meeram Bee®, where it was held that a Magistrate was 
bound to refuse to enforce an order under section 488, Criminal Procedure Code, 
on the ground that the relationship of husband and wife had ceased to exist since 
the date of the order. Mockett, J., while concurring with the learned Chief Justice 
said at page gI : i 

V... . . . thedecree in a case such as this, in the words of A. L. Smith, J., comes to 
an end from the resumption of cohabitation. I have asked the learned counsel for.the respondent 
whether it is possible for him to distinguish a decree passed in a suit for maintenance from a decree 
passed under the Indian Divorce Act or an order passed under section 488 of the Code of Criminal 
Procedure. He has said that it is impossible to do so, so far as the basis is concerned. That must be 


PA 


30 because the basis of all these orders is that if the husband neglects to maintair*his vits she by’ | 
cast fomthis 


reason of his unlawful neglect is entitled to maintenance. That is important in this 
reason. The parties, as my Lord has indicated, went before the Court and zdmitted that, shortly 
after the consent decree, they had lived together as husband and wife, there being a difference as to 
whether the period was five or seven years ”. : eH 

The decision in Venkayya v. Raghavamma?, is a decision of a Bench of this Court 
and it is binding on me. It has been followed by Yahya, Ali, J., in Kuppuswami 
Padayachi v. Fagadambal+, and Y entirely agree with Yahya Ali, J. On the authority 
ofthe above decisions I must hold in this case, that there was a reunion for some 
time and that put an end to the order under section 488, Criminal Procedure 
Code. If the wife separated again from the husband, then she must file another 
petition, on a fresh cause ‘of action, and obtain an order if she satisfied the Court 
that there is sufficient reason toleave her husband and that he neglected to 
maintain her. 


This petition is allowed and the order of the lower Court is set aside. 





R.M. : ———— Petition allowed. 
1. (1946) 1 ML J. 379. 3. 3 E.R. 684. 
2. (1941) a M.L.J. 263 : LL.R. (1942) Mad. 4. L.R. 1904 P: 45. 
24. 5. (1909) 20 M.L.J. 12. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR. JUSTICE SOMASUNDARAM. 


The Public Prosecutor - 00. Appellant* : 

` v. ; ; : sg 

The Mettur Industrials Ltd,, and others .. * Respondents. 
Industrial Disputes Act (XIV of 1947)—Sections 17-A and 29—Award enforceable on the expiry of 

thirty days of the publication—Effect of—Tribunal ordering reinstatement of a dismissed empléyee—Fatlure to 

implement the award within thirty days of its publication —If punishable. 


On a reading of section 17-A and section 29 of the Industrial Disputes Act, 1947, the expression 
“award being enforceable on the expiry of 30 days of its publication” in section 1 4-A would mean that 
the award of the tribunal must be given effect to by the time the award becomes enforceable, i.e., within 
go days of jts publication. Where an award directed the re-instatement of an employee, failur€ to do 
$0 within 30 days of its publication will be an offence punishable under section 29 of the Act. . 


As however the delay in reinstatement was due to the honest belief of the Manager that he was * 
entitled to take steps to set aside the award and enter into negotiation with the dismissed servantfor the 
payment of compensation, there is only a technical offence for which a mere admonition will be 
sufficient. ; e . 

Appeal under section 417 or 417 (3) of the Code of Criminal Procedure, 1898, 
against the acquittal of the aforesaid Respondents Nos. 1 to.7 (Accused-Nos. 1 to 7) 
of offence under section -29 of the Industrial Disputes Act by the Sub-Divisional 
Magistrate, Sankaridrug, in C.C. No. 12 of 1958 on. his file. j 


- M. Narayanamurthi for the Public Prosecutor (P. S. Kailasam); for Appellant. 
V. T. Rangaswami Ayyangar and Srimthi Padmini Raghavan, for Respondents. - 


. The Court delivered the following 


Jupement.—This is an appeal by the State against the acquittal of the res- 
pondents by the Sub-Divisional Magistrate, Sankari. "The appeal is now confined 
only to accused 1, 2, 4, 5, 8 and 9, of whom the first accused is the Mettur Industries, 
the second accused is the Chairman of the Board of Directors and the rest are all 
Directors. ANE 


^ . One A. R. Varma, a Weaving Production Clerk in the Mettur Industries, was 
dismissed by its then Manager on the ground that he was found sleeping during the 
night shift. The said Varma preferred a complaint to the Industrial Tribunal, 
Coimbatore, and the Tribunal, after enquiry, passed an award directing the rein- 
statement of the dismissed clerk. The said award was published in the Fort St. 
George Gazette on 10th. April; 1957.. f 


. Under section 17-A- of the Industrial Disputes Act, the award begame en- 

- forggableen tfe expiry of 30 days from the date of its publication t.e., it became en- 
forceable on oth May, 1957. But even on gth May, 1957, the dismissed servant 
was not reinstated. P.W. 2, the General Secretary of the National Textile Employees. 
Union, at Mettur, which is a registered one, wrote a letter to the Manager, Mettur 
Industries, asking him to reinstate the dismissed employee but the reply that was 
received was that the Mettur Industries was contemplating an appeal to the Supreme 
Court. 'The first accused moved the Supreme Court for leave to appeal but leave 
was refused on 24th May, 1957. Then after 24th May, 1957, there were certain. 
negotiations between the Union and the Manager of the Mettur Industries and 
finally the above said Varma was reinstated on 13th July, 1957. The prosecution 
case is that the said. Varma was not reinstated by 9th.May, 1957, the date when 
the award became enforceable. : - 


The Act does not say as to when a dismissed servant is to be reinstated after 
the award in the dispute but section 17-A says that the award would become en- 
forceable on the expiry of 30 days from the date of its publication under section 17. 
There is no dispute that the award was published on roth April, 1957 and there is: 





* Cri. Appeal No. 355 af 1958. DI . ub -15th April, 1960. 
nib i (26th Chaitra, 1881—Saka). 
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also no dispute that the award became enforceable on gth May, 1957. Does this 
phrase ‘‘ the award becomes enforceable on the expiry of 30 days" mean that the 
reinstatement must be made within that time? The language used in the case is 
that the award becomes enforceable on the expiry of 30 days, i.e., till 30 days the 
terms of the award cannot be enforced, only on the expiry of 30 days, it becomes 
enforceable. Section 29 says that any person who commits a breach of the terms 
of the award shall be punishable. On a reading of the two sections I should think 
that the expression "the award becomes enforceable on the expiry of 30 days" 
means that the reinstatement, on the dismissal being found to be wrongful, must be 
given effect to by the time thé award becomes enforceable, that is, within 30 days 
of the publication of the award. On this interpretation, undoubtedly the dismissed 
servat was not reinstated within 30 days that is by oth May, 1957 but was reinstated 
only on 13th July, 1957. The first accused was taking steps to file an appeal against 

e the award to the Supreme Court when it was entitled to do, and even after the dis- 
missal there were negotiations between the Mettur Industries and the dismissed 
servant. 'The negotiations seemed to relate to payment of compensation to Varma 
in respect of the complaint. Finally by payment of back wages the said Varma 
was reinstated on 13th July, 1957. Thus the reinstatement was undoubtedly long 
after the expiry of the 30 days. Between gth May, 1957 and 24th May, 1957 the 
first accused was bona fide taking steps to set aside the order of the Tribunal as they 
were not satisfied with the award and this, as pointed out earlier, they are entitled 
to do. Subsequently, from 24th May, 1957 there were negotiations. It is on ac- 
count of these circumstances that the reinstatement became delayed. Never- 
theless, according to the provisions of the Act, strictly speaking, the said Varma 
ought to have been reinstated on gth May, 1957. The delay in the case is not due 
to any dishonesty or wilful negligence on the part of the first accused but it was due 
to the honest belief on the part of the Manager that he was entitled to take steps to 
set aside the award and to enter into negotiations with the dismissed servant for pay- 
ment of compensation. In those circumstances though I hold that the first accused 
has violated the terms of the provisions of the Act by not reinstating the dismissed 
servant on gth May, 1957, and, therefore, they are only technically guilty of the 
offence, I think that a mere admonition will do. I therefore administer an admo- 
nition to the first accused in the case, finding that he is guilty of an offence under 
section 29 of the Act. But with regard to the Directors I do not think that even such 
a punishment is called for. So far as they are concerned, the acquittal is fully justi- 
fied and the appeal is dismissed against them (that is accused 2, 4, 5, 8 and 9). 
The appeal is allowed only so far as the first accused is concerned. 


-R.M, . ————— Appeal allowed -only 


as against first accusede 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


. Present :—Mm. P. V. RAJAMANNAR, Chief Justice AND Mr. Justice BASHEER 
AHMED SAYEED. 


Jayems Engineering Co., Coimbatore o f .. Appellant* 
i v. ! ` 
Additional Commissioner for Workmen's Compensation, ; 

Madras and another .. Respondents. 


Madras Shops and Establishments Act (XXXVI of 1947), section 4 (1) (a)—Persons employed in position 
of management—Who are. 


The category of persons who would come within the class specified in section 4 (1) (a) of the 
Madras Shops and Establishments Act, viz., persons employed in a position of management, is not 
confined only to a few persons like General Managers or Assistant Managers in an establishment, but 
will comprise all employees (not being however merely workmen, wage earners or members of the 
clerical department) who have certain amount of control of the affairs of the establishment. Where a 
person employed in the position of management in one branch is transferred to another branch and in 


em 
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pursuance of the order of transfer he hands over charge of the office of manager which he was holding . 
till then, he does not eo instanti cease to be a person employed in the position of management. 


Appeal under clause 15 of the Letters Patent against the order of the Honour- 
able Mr. Justice Rajagopalan, dated 14th February, 1956 and made in the exercise 
of the Special Original Jurisdiction of the High Court in Writ Retition No. 561 of 
1956 presented under Article 226 of the Constitution of India to issue a writ of 
certiorari calling for the records relating to M.S.E. Case No. 118 of 1956 on the file 
of the Additional Commissioner for Workmen's Compensation, Madras, the rst 
respondent herein, and his order, dated 1st March, 1956 and all other proceedings 
of the said first respondent in respect thereof and to quash the said order, dated 
1st March, 1956, setting aside the order of dismissal by the petitioner of the sgcond 
respondent therein. 


M. K. Nambiar, K. K. Venugopal and P. S. Raman, for Appellant. * 


The Additional Government Pleader (M. M. Ismail), V. Seshadri and K. Sr 
Ramamurthi, for Respondents. . 


The Judgment of the Court was delivered by 


e  Rajamannar, C.7.—This isan appeal against the judgment of Rajagopalan, J. 
ia W:P. No. 561 of 1956. The second respondent, M. A. Samtani, was employed 
as the Managr of the Coimbatore Branch of the appeilant-firm, Jayems Engineering 
Co., Coimbatore, which had its Head Office at Bombay. There were also branches 
of the firm at Madras, Nagpur Delhi and other places. On 15th January, 1955, 
the second respondent received a communication from the Regional Manager of 
the appellant-firm, Southern India Branches, the material portion of which .was as 
follows : 

** Under instructions from Head Office, Bombay, I am issuing the following Transfer Orders in 
connection with transfer of charge of Coimbatore Office. 


“Mr. M. A. Samtani is transferred from Coimbatore Office to either Delhi Office or Nagpur 
Office. Definite orders with regard to which office he is transferred will be issued on receiving neces- 
sary confirmation from the Head Office very soon. 

“J. H. Radhakrishnani, Manager of Kanpur Office, who has already arrived here and reported, 
for duty and present in the office, is to take charge of Coimbatore with immediate effect. 


“Mr. M. A. Samtani is requested to hand over the complete charge of Coimbatore Office, Accounts, 
Cash, Stocks, Furniture, Motor Cycle, etc., to Mr. J. H. Radhakrishnani today ”. E ` 


On receipt of this order, the second respondent handed over charge to Radha- 
krishnani. On 25th January, 1955, he received a further communicatio, in which 
he waserf>rmed that he was transferred to the Delhi Office to assist the ‘ Present? 
Manager in the sales and the other office routine. Apparently the second respon- 
dent was not willing to go to Delhi. On toth February, 1955, the appellant inti- 
mated to the second respondent that he should arrange to leave for Delhi within 
a week from the date of that letter, and, that, if he did not do so, he might consider * 
himself as dismissed from service. The second respondent then wrote to the 
appellant, requesting that he might be retained at Coimbatore, and that, if that was 
not possible, he might be paid his salary and his travelling expenses to Delhi. 
Neither request was complied with; and on 28th February, 1955, the appellant 
definitely informed the second respondent that he should consider himself, dismissed 
from service with effect from 17th February, 1955. On gth March, 1955, the second 
respondent addressed a letter to the Labour Commissioner, Workmen's Compensa- 
tion, Madras, claiming several items of relief against the employer, t.e., the appellant. 
In terms, this letter did not purport to be an appeal against the order of dismissal 
preferred under section 41 (2) of the Madras Shops and Establishments Act, 1947. 
Objections were filed by the appellant to the demands made by the second respondent. 
The second respondent, then realising his mistake, applied to the Commissioner on 
‘rath July, 1955, that he might be reinstated, because his dismissal was illegal. 
He gave up the other relfefs claimed by him in his earlier letter. Apparently, 
this letter was.treated as an appeal preferred under section 41 (2) of the Act. 


~~ 
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The .appellant raised two preliminary objections. to the maintainability of 
- the petition : (1) that the appeal was barred by limitation, and (2) that the second 
respondent could not avail himself of the provisions of the above fact, as he was 
employed in a position of management. Both the objections were overruled by 
the Additional Commissioner for Workmen's Compensation, Madras, who dealt 
with the matter., He held that the appeal was not time-barred, and that, even: 
if it was time-barred, there was sufficient cause to excuse the delay. He also held 
that the second respondent was not employed in a position of management. ' Subse- 
quently, on rst March, 1956, the Commissioner found that the dismissal of the 
second respondent was not for a reasonable cause, and he therefore set aside the 
order, discharging the second respondent from service. "Thereupon, the appellant 
filed a writ petition, out of which this appeal arises, for the issue of a writ of certiorart 
to quash the order of the Additional Commissioner for Workmen’s Compensation, 
* dated ist March, 1956. . S 


Two contentions were raised on behalf of the appellant before Rajagopalan, J., 
who heard and disposed of the writ petition, —(1) that the appeal to the Commis- 
sioner for Workmen's Compensation was barred by the time and the delay should. 
not have been excused, and (2) that the second respondent was a person emplayed 
in a position of management and therefore fell under section 4 (1) (a) of the Act. 
Neither contention was accepted by the learned Judge, and the Petition was dis- 
missed. Hence this appeal. : 


Before us the contention regarding limitation was not pressed ; and tbe argument 
on behalf of the appellant was confined to the second contention. The Additional 
Commissioner for Workmen's Compensation held that the second respondent did. 
not fall within section 4 (1) (a) of the Act, because, at the time of his discharge, he 
was not the Manager of the Coimbatore Branch of the appellant firm, but was only: 
an ordinary employee. The learned Judge agreed with the Additional Commis- 
sioner. His reasoning was that, though the second respondent was admittedly: 
the Manager of the Coimbatore Branch upto 15th January, 1955, and, therefore, 
occupied a position of management, he was relieved of his office of Manager on that 
date, and, though he still continued in the employment of the appellant, he was not 
holding a position of management. According to the learned Judge, the relevant 
period for deciding whether a given person was in a position of management within. 
the meaning of section 4 (1) (a) of the Act is the period antecedent to the dismissal. 
or termination of his service. With respect to the learned Judge, we are unable- 
to agree with him in what we consider to be a very narrow construction of section. 
4 (1) (a) of the Act. The second respondent was admittedly holding æ position. 
of management till 15th January, 1955. On that date the appellant-firrg girected 
his transfer to either-Delhi or Nagpur. There is nothing on record to indicate that, 
either as a punishment or otherwise, the second respondent was demoted to a grade 
lower than that of a Manager. His pay was not reduced. If an employee who is 
the Manager of a Branch is transferred to another Branch, and, in pursuance of the- 
order of transfer, he hands over charge of the office of Manager which he was holding ,. 
he does not eo instanti cease to be a person employed in a position of management. 
If a District and Sessions Judge is on leave or under transfer he does not cease to be- 
District and Sessions Judge. Though he may not actually be exercising the func- 
tions of that office, while on leave so far as his status is concerned, it is certainly that. 
of a District and Sessions Judge. Section 4 (1) (a) is in the following terms :— 


“Nothing contained in this Act shall apply to (a) person employed in any establishment in a posi- 
tion of management." 


Obviously, the second respondent was a person employed in a a position 
of management upto 15th January, 1955. So, till that date, nothing in the Act 
applied to him. What has now been held is that, from 16th January, 1955, the 
Act has become applicable to hım. The only reason for this sudden change is that 
he was asked to hand over charge of his office as Manager to another employee, 
since it was intended to transfer him to another office, In the judgment recently: 


- 
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delivered in Messrs. Standard Vacuum Oil Co. v. Additional Commissioner for 
Workmen’s Compansation!, we have held that the category of persons who would: 
come within section 4 (1) (a) of the Act is not confined to a very few employees like 
the General Manager or Assistant Manager of an establishment, but will comprise all 
employees who are not merely workmen and are in the position of wage-earners 
or members of a clerical department, but who have a certain amount of control 
of the affairs of the establishment. We hold that the order of the Additional 
Commissioner for Workmen’s Compensation was vitiated by a manifest error"of 
law, namely, that the person who admittedly was employed in a position of 
management till a particular date ceased to be such during the period when he was 
under orders of transfer. . : 


The appeal is allowed, and writ will issue, quashing the order of the Addigonal. 
Commissioner for Workmen's Compensation, Madras, dated 1st March, 1956. 
There will be no order as to costs. d 


R.M. - l ——— Appeal allowed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS | 


PRESENT :— MR. JUSTICE ANANTANARAYANAN, 


Miya Hajee Ismail Sahib & Co., : . .. Appellant* 
vuo 1 
"The Regional Director, E.S.I. Corporation .. Respondent. ` 


Employees’ State Insurance Act (XXXIV af 1948), section 2 (xii) —Factory—1 annery—1f a factory. 


Taking the definition of the term factory in section 2 (xii) of the Employees’ State Insurance Act, 
1948, along with the definition of the term < manufacturing process’ and ‘power’ under the 
Factories Act, 1948, itis plain thata tannery wherein electrical energy is used for pumping water, 
which is used subsequently for several of the processes concerned in finishing the raw hides and skins, 
will come within the definition of the term ‘ factory ° as the very pumping and storing of the water in 
the tannery, will by itself amount to a ‘manufacturing process’ and the pumping and storing of 
water is connected with the tanning process itself. 

Appeal against the Order of the Court of the Additional Commissioner for 
"Workmen's Compensation, Madras, dated gth May, 1959 and made in E.S.I. Case 


No. 2 of 1956. 


V. N. Srinivasa Rao and C. S. Rajappa, for Appellant. 
"The Government Pleader (K. Veeraswami), for Respondent. 


The Court delivered the following 


JupewENT.— Ihe appellants are the petitioners (Messrs. Miya Hajee Ismail 
Sahib_& Co?), and the appeal is directed against the Order of the Additional 
Cowmissioner for Workmen’s Compensation, Madras, in Case No. 2 of 1956, onhis 
file. The appeal has been argued with regard to the single question, whether the 
Court below was right in nolding that the Tannery of the Petitioners (appellants) 
was a factory as defined in section 2 (xii) of the Employees’ State Insurance Act, 
during the period in question. . Í 


- Now, in the Employees’ State Insurance Act (XXXIV of 1948), ‘factory’ is 
defined in section 2 (xii) as follows : . 

“ * Factory ? means any premises including the precincts thereof whereon twenty or more persons 
are working or were working on any day of the preceding twelvc months and in any part of which a 
manufacturing process is being carried on with the aid of power, or is ordinarily so carried on, but 
does not include a mine subject to the operation of the Indian Mines Act, 1923 or a railway running 
‘shed ”. - 
We note that two essential components of this definition are the words * manu- 
facturing process’ and ‘power’. Now, the third sub-paragraph of the same 
‘definition states : - : 
ne a i re e C ME EE 

1, W. A. Nos. 139 and 140 of r959. Since reported in (1960) M.L.J. (Crl.) 824. 


* A.A.O. No. 198 of 1959. $ ~gth February, 1960. 
MS D ok i (20th Magha, 1881 —Saka.) 
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* The expressions * manufacturing process’ and ‘ power” shall have the meanings respectively 
. assigned to them in the Factories Act, 1949 "*. 
When we look at the Factories Act (LXIII of 1948), we find that ‘manufacturing 
process ’ is defined in section 2 (k) of the Act as any process for any of the operations 
grouped in sub-clauses (1) to (5) of section 2 (k). We are not, however, concerned 
with this particular aspect, since it is not iu dispute that the establishment of the 
appellants is engaged in the tanaing and finishing of hides and skins, and, as the 
ourt below states : 


“In the premises of the tanner, the raw and dried skins and hides undergo furious processes such 
- as soaking, lining, unhairing, fleshing and deliming, scudding, tanning, colouring, buffing, etc.” 
It is not in dispute before me that these processes, which last for about 45 days, do 
constitute a ‘manufacturing process’, viewed either as separate operations or in- 
tegrally taken together. It is further to be observed, that for the purpcse df applying 
the relevant provisions, these separate operations should be integrally considered 
as a whole. ‘Power’ is defined in section 2 (g) of the Factories Act (LXIII of 
1948) as i 
. 


“< power’ means, electrical energy, or any other form of energy which is mechanically 


transmitted and is not generated by human or animal agency." 


' The admitted facts of the present case are that electrical power is being employed 
in the establishment of the appellants, for the pumping and storage of water, which 
is subsequently being used for several of the processes concerned in finishing the 
raw hides and skins. The brief argument upon this aspect can be put in the follow- 
ing form. This electrical power is being utilised for the pumping and storing of water, 
which is, of course, an esscntial commodity required in the * manufacturing process °’. 
This is not in dispute. But the power is not directly employed to transform or alter 
the products of the process at any stage. This, at best, only amounts to.an indirect 
utilisation of * power’ and since there is no direct relationship between the use of 
the power and the manufacturing process, the argument is that the definition in 
section 2 (xii) of Central Act (XXXIV of 1948), already set out, is not applicable 
to the present facts. ae 


` This can be met upon two clear grounds, apart from other arguments. with 
which we are not concerned immediately. The first is that the very pumping and 
storage of water in this establishment amounts by itself to a manufacturing process 
-as defined in the Act. In Kazmi v. K. M. Sheriff!, Ramachandra Iyer, J., was of the 
same opinion, with regard to sections 2 (k) and 2 (m) of the Factories Act, 1948. The 
learned Judge observed : : 


* It is'unnecessary for the purpose of this case to consider that question, aseadmittedly there*is 
an electric motor for the purpose of lifting water. The definition of the term ‘ malNiweturing 
- process? to which I have already made a reference, would comprehend such a case.  - , 


The present argument can also be met upon another ground. Water. is 
required for the manufacturing process, presumably, at a particular spot and in parti- 
cular flow or force. This is not merely a case of a small quantity of water being 
utilised in the ordinary way, for, in that event, the employer would not take the 
trouble to use electrical energy to pump and store water in large quantities, and 
at a height. But, since the use of the electrical energy enables the employer to 
utilise the water in such manner as is required in the manufacturing process itself, 
in effect he is using power for conducting a part of that process. Thisis hence con- 
nected as cause and effect with the process itself, and it cannot be argued that the 
definition does not apply. 


In result, therefore, the appeal fails and is dismissed. Parties to bear their 
own costs, 


R.M. "A Appeal dismissed. 


1. ALR. 1959 Mad. 542. 2 2 re E 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present :—MR. JusricE RAMASWAMI. 


Kandaswami Mooppan .. Petitioner* 


v. 
Angammal ` .. ° Respondent. 


. 
Criminal Procedure Code (V of 1898), section 488—Claim for maintenance—Considerations— Attribution 
of immorality to wife—Legal cruelty—Non-possession of property—Not a relevant factor—Quantum of main- 
tenance—Interference in revision—Scope of. 


A deliberate attribution of immorality to a wife has to be construed as legal cruelty entitling the 


wife to live separately and claim maintenance under section 488 of the Code. 


The las? minute offers to take back the wife are open to scepticism as they are put forward with no 
other object than to ward of the obligations arising in civil and criminal proceedings for supporting 
the wife, 


The possession of property is not at all the criterion for awarding maintenance under section 488 
of the Code. It is independent of possession of property. So long as a man is able-bodied and can work 
and earn his livelihood it is his duty to support his wife. 


The High Court will not interfere in revision with the quantum of maintenance awarded by the 
Magistrate unless it is so manifestly perversethat it requires interference without any further argument 
on the subject. 


Petition under sections 435 and 439 of the Code of Criminal Procedure, 1898, 
praying the High Court to revise the Order of the Court of the Additional First 
Class Magistrate, Kulitalai, dated 19th October, 1959, in M.C. No. 58 of 1959. 


P. Sharafuddin and S. M. Amjad Nainar, for Petitioner. 
Respondent, not represented. 


'The Court made the following 


' Onpzn.— This revision is preferred against the order made by the Additional 
First Class Magistrate at Kulitalai, in M.C. No. 58 of 1959. 


The petitioner is the husband of the respondent, Angammal. The marriage 
took place about 20 years ago, and this couple have got two children, one of whom 
is sufficiently grown up to have the question of her marriage being taken up. It 
is very unfortunate that this couple have fallen out and they ‘have been living 
separately. One of the many causes which seems to have divided the husband and 
wife is the fact that the wife wanted apparently to get her daughter married to her 
own brother amd which the husband opposed. The marriage was not opposed on 
the gfefmd that he was within the prohibited degrees, but apparently because the 
husband has taken a dislike of the brother-in-law proposed by the wife as his son- 
in-law. It is in these circumstances that this petition for maintenance was filed 
by the wife. The husband, first of all, stated that the wife had deserted him of her 
own accord, and, secondly, that he has always been willing to maintain her, and, 
thirdly, that the wife has left him in order to promote her illicit intimacy with one 
Velayudam who is living two doors off from the husband's house. The husband 
also pleaded that his means were straitened and that he could not give separate 
maintenance for the wife, as prayed for by her. 


The learned Magistrate went into the matter thoroughly and came to the con- 
clusion that the husband and wife had fallen out and that the offer by the husband 
to take back the wife and maintain her is not bona fide and that his allegation that 
his wife is in illicit intimacy with Velayudam constitutes legal cruelty within the 
meaning of section 488, Criminal Procedure Code, justifying her to live apart from 
her husband and claim separate maintenance. The learned Magistrate, calculating 
that the income of the husband would be about Rs. 700 per annum and that the 
M Ue er Bi ee 

* Cr.R.C. No. 1357 of 1959 4th December, 1959. 

(Crl.R.P. No. 1311 of 1959). , 3 (13th Agrahayana, 1881—Saka). 
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, husband also was able-bodied and could work, gave the wife a-maintenance of Rs. 20 
per month as well as a maintenance of Rs. 5 each, for the daughter Subbammal, 
and the son Veluswami, till they attained majority. 


The defeated husband has sought to file this revision petition. The points 
for determination which have been urged as grounds for the admission of this peti- 
tion are three in number. 


First of all, we have got to see whether this allegation made by the husband 
about the unchastity of his wife would constitute legal cruelty and would by itself 
entitle her to live separately from him and claim separate maintenance. There can 
be no doubt that the settled case-law now on the subject is that a deliberate attribu- 
tion«f immorality to a wife has to be construed as legal cruelty, entitling the wife 
to live separately and claim maintenance (vide Gangalamma v. Venkataransi!, Raman 
v. Lakshmi?, Subbamma v. Venkata Reddi?. In this case, that the husband made this 
allegation is not disputed and that the allegation has not been proved is the finding 
of the learned Magistrate. The learned Magistrate has held that the allegation 
was umfounded. It may well be so, because it is extremely unlikely that this elderly 
woman would seek to contract an immoral alliance which would bring her down 
in the eyes of the neighbouring public and also jeopardise the chances of her 
daughter being married properly. In any event, the Magistrate cannot be said 
to have come to the improper conclusion that this allegation would amount to legal - 
cruelty entitling the wife to live separately and claim maintenance. 


The next point taken is the offer to take back the wife. It is no doubt true that 
the basis for an application under section 488, Criminal Procedure Code, is that the 
husband refused or neglected to maintain his wife. Therefore, if the husband is 
always willing and ready to maintain his wife, she can get separate maintenance, 
only ifshe is able to show that she has good and sufficient grounds for living 
separately. But the lower Court has refused to take this offer seriously and has 
characterised it as not being bona fide. ‘The circumstances of the case also show that 
itis extremely unlikely that the husband was really bent upon taking back his wife 
and treating her properly. He himself says that she has illicit intimacy with 
Velayudham and is on the lookout for continuing that liaison with him. If that 
were so, it is not credible that the husband would like to take back his wife and live 
with her. But, even assuming that he was a sufficiently complacent husband to 
take back his wife notwithstanding her unchastity, the other circumstances show 
that the rift between the husband and wife has become really irremediable. The 
husband has already filed an application for restitution of conjugalrights, and this 
is being resisted by the wife. It is possible that, having become middle-aged people 
with set views of their own, the differences between them cannot be bridged =eapggially 
as the husband has made unfair accusation against her. Therefore, it 
has been enjoined by several decisions that such last minute offers to take back the 
wife are open to scepticism, as they are put forward with no other object than to 
ward off the obligations arising in civil and criminal proceedings for supporting 
the wife. It is enough to cite, Block Khan v. Zainib Bibit, Pritam Singh v. Basant Kaur®, 
Shamsukhan v. Siddiquinisa®, Ganesh Sao v. Shemmala Devi”, Bibian Ludwig Decruz v. 
Alice Winifred Decruz8, Rajeswariamma v. K. M. Viswanath®, and Senapathi v. Deivanai 
Ammali?. Ido not find any reason to differ from the conclusion of the learned 
Magistrate, who had the opportunity of seeing the parties before him, that he 
did not consider the offer to take back the wife as a bona fide one. 


Then it is argued that the husband is not in flourishing circumstances and that 
the income got by him would not justify maintenance given by the learned Magis- 
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trate. I must first of all point out that it is the settled practice of this High Court 
not to interfere in revision with the quantum of maintenance which i$ awarded by: 
Magistrates unless it is so manifestly perverse that it requires interference without 
any further argument on the subject. Besides, the possession of property is not at 
all the criterion for awarding maintenance under section 488. It is independent 
of possession of property. So long as a man is able-bodied and oan work and earn 
his livelihood, it is his duty to support his wife. . Therefore, our Courts have gone 
to the extent of laying down that, notwithstanding the fact that a husband may be 
an insolvent or a professional beggar or a minor or is a sadhu or a monk, he must 
support his wife, so long as he is able-bodied and can eke out his livelihood and 
support his wife. In fact, in one case which was argued before the Bombay High 
Court; when a man pleaded that he entered the holy orders the Bombay High Liourt 
said that in such a case, he should drop off his orange robes and get employed-and 
earn money in order to support his wife and children. The case-law on the sub- 
ject will be found in Dhani Ram v. Mst. Ram Deit, Pankajakshy v. Dakshyani?, Abdul 
Wahab v. Sugrabi®, Yn re Muni Kantivijayaji,* and Mohomed. Hussain Abdul Kadar Shaikh 
:Bhikan v. Emperor?. Therefore, we need not make a meticulous inventory,of the 
assets of this husband in order to calculate the exact maintenance which has got to 
be awarded. In fact, even under the Hindu Law, the obligation to support the wife 
is a personal obligation which attaches from the moment of marriage. .It is 

- independent of possession of property (see Mayne’s Hindu Law, 11th edition, page 
818.) In this case, I have already set out the maintenance awarded by the Magis- 
trate, and, in these days of high cost of living, it is certainly not unconscionable that 
an amount of Rs. 20 per month should be awarded to the wife and Rs. 5 to each of 
‘the two children of this petitioner. 


Learned counsel for the petitioner finally brings to my notice that it would 
appear that in a petitiori for restitution of conjugal rights which has been filed in 
the Sub-Court by the husband, temporary alimony as well as: costs for opposing 
the application has been awarded by the learned Subordinate Judge. I have not 
got all the facts before me. If such a course had been adopted, then, one of two 
courses is possible for the petitioner. He can move the Subordinate Judge by placing 
before him the certified copy of the maintenance order and get that order vacated 
: or he may go to the Magistrate with the order made by the Subordinate Judge and 
then get the maintenance awarded either altered or modified. Thercfore, the-fact 
that the Subordinate Judge has undertaken upon himself the wholly supererogatory 
task of providing alimony in a suit for restitution is neither here nor there. 


The net result of this analysis is that there are no grounds to interfere and this 
sevision is dismissed. - . i 
ma - : ——— . Revision dismissed. 
IN. THE. HIGH. COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MRn. JUSTICE ANANTANARAYANAN. 


The Public Prosecutor .. Appellant* 
E v. 
Sengammal .. Respondent. 


~ Prevention of Food Adulteration Aci (XXXVII of 1954), section 16 (1) (g) (i)—Butter as defined in the 
Rules—If includes butter obtained from goats milk. — 7 J mee ; á 


. * Butter? as defined in the rules framed under the Prevention of Food Adulteration Act, 1954, 
means the product prepared from the milk or cream of cow or buffalo or both. Hence even if there 
is some admixture of butter prepared from goat’s milk with other butter, such stuff will not fall 
within the definition of butter as defined by the rules and the sale of such stuff would not be a 
punishable offence under the Act. 





1. A.R. 1955 All. 320 : 1955 Cr.L.J. 768. 3. (1934) 37 Cr.L.]. 86: 159 L.C. 120 (N ji 

2.. A.L.R. 1952 Madh. B. 96 : 1952 Cr.L.J. 4. A.LR. 1932 Bom. 285 : 33 Cr.L.]. ae 
868. ; . 5. ALR. 1940 Bom. 344 : 42 Cr.L.J. ror. 
* Crl. Appeal No. 539 of 1959. i : 26th July, 1960. 


(4th day of Sravana, 1882—Saka). 
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; Appeal under section 417 of the Code of Criminal Procedure, 1898, against the 
acquittal of the. aforesaid Respondent (Accused) of offences under section 16 (1) 
(g) (i) read with section 7 (1) of Prevention of Food Adulteration Act, 1954, by 
fe Additional First Class Magistrate, Coimbatore, in C.C. No. 120 of 1959, on his 
file. 


M. .Narayanamtrihi for the Public Prosecutor (P. S. Kailasam), for Appellant. 
* V. Venkatesan and C. F. Louis, for Respondent. ei 
-The Court delivered the following 


Jupicment.—This is an appeal filed by the State against the acquittal of the 
respondent, one Sengammal, by the learned Additional First Class Magistrate, 
Coimbatore, in G.G. No. 120 of 1959. The facts are very simple, and within a short 
compass. The respondent was- prosecuted for sale of adulterated butter under 
éection 16(1) (g) (i) read with section 7 (1) of the Prevention of Food Adulteration 
Act, 1954. The facts are not in dispute that the respondent sold three quarter pound 
of butter to the Food Inspector which, on analysis, was found to have been adultera- 
ted. The plea of the respondent was that she sold only goat’s butter, which does not 
fall within the ambit of the definition in the rules of the Act and that consequently, 
she was not liable for any offence. I may here briefly state that the analyst’s certifi- 
cate shows that the sample contained 85 per cent. of fat not derived from milk or 
cream. According to the learned Public Prosecutor, this implies that 15 per cent. of 
the fat did consist of butter fat, derived from milk or cream of cow or buffalo which, 
would exclude the defence of a sale of goat butter: Hence, it is argued, the acquit- 
tal of the respondent by the learned Additional First Class Magistrate was 
unjustified. f ^e 

I have now gone carefully into the matter, and I find that the State cannot, upon 
the facts of this particular case, at least, canvass the merits of theacquittal and succeed. 
For the relevant rules clearly show (Appendix B, rule A-11 (5)) that butter, as refer- 
red to in the Act, implies i 


“ the product prepared exclusively from the milk or cream of cow or buffalo, or both.” 


Hence, even if there is some admixture of goat-butter with other butter, such stuff 
would not fall within the definition. The results of the analyst do not conclusively 
prove, in the present case, that the sample did not contain an admixture of goat- 
butter. It may be worthwhile for the authorities, who are interested in implementing 
the provisions of the Act, to devise some simple chemical test whereby the presence 
of goat-butter in any sample can be infallibly detected. If this is done, and the 
possibility of. goat-butter being present is excluded, then such prosecutions can be 
conducted Without the risk of the escape by the offender through this loaphole. With. 
these observations, the appeal is dismissed. A copy of the judgment will be TOfmmrd- 
ed to the Food Inspectorate Authorities for information. - 


© R.M. 2 —— . Appeal dismissed. 
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= (Special Original Jurisdiciton.) E 
Present :—Mn. Justice BALAKRISHNA AYYAR. 


The Management of Sridharan Motor Service, Attur, Salem .. Pelitioner* 
` "v. 
"The Industrial Tribunal, Madras and others ‘ .. Respondents. 


Industrial Disputes Act (XIV of 194'7)—Dismissal of workmen for misconduct —Workers resorting to illegal 
strike—If could be justified merely because of a provocation from the management—Concepts of social justice— 
Limits of applicability. l 

** Where the workers in an industry resorted to an illegal strike, in contravention of the provisions 
of the Industrial Disputes Act, such as section 22, the strike cannot be justified. What is illegal cannot 
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be said to be justifiable. The fact that the strike was the result of a provocation from the management | 


is no justification for the illegal act of the workers. Concepts of social justice are undefined and con- 
tentious and vary with age and clime. Courts and tribunals are concerned with the law as it is.and 
must give effect to it. Punishment of a person for a proved misconduct cannot amount to victimisation 
in any sense and a tribunal is not justified in sitting on appeal over the decision of the management in 
matters of discipline. 

Petition under Article 226 of the Constitution of India praying that in the cir- 
cumstances stated in the affidavit filed therewith the High Court will -be pleased to 
issue a writ of certiorari calling for the records in Petition No. 5 af 1957 in I.D. No. 
10 of 1957 on the file of the Industrial Tribunal, Madras and to quash the order dated 
24th December, 1957 made therein. 


K. Rajah Aiyar and C. Ramanathan, for Petitioner. 
B.eLakshminarayana Reddy, for Respondent. 


The Court delivered the following . 


Jupcement.—This is a petition by the Management of Sridharan Motor Service, 
Attur in Salem District, for the issue of an appropriate writ to quash the order of the 
Industrial Tribunal, Madras, dated 24th December, 1957 and made in Petition No. 5 
of 1957 in I.D. No. 10 of 1957. 


The relevant facts are these. On 15th February, 1957, the Management of Sri- 
dharan Motor Service and the workers in that service submitted a joint petition to 
the Government of Madras asking that various matters mentioned in the petition be 
referred to adjudication. On 20th May, 1957, the Government passed an order re- 
ferring those questions for adjudication to the Industrial Tribunal, Madras. On gist 
May, 1957, the Management revised their time-tables in such a manner that it pre- 
judicially affected the workers in various ways. The position that resulted is thus 
summarised in the order of the Industrial Tribunal: 

** Tt will be seen from the list that in the case of some of the workers, while the working hours per 

day were maintained the same, the number of working days in June were increased. It will be also 
seen that several of the drivers and conductors, very much more than in May, were put on spare duty 
thereby, depriving them of their daily batta which they could claim if they were on active duty. It 
will further be seen that in the case of several of the employees they were given night halts at stations 
other than their residential places whereas under the agreement in force between parties, the night 
halts should be, as far as possible, in their respective residential places, It cannot, therefore, be denied 
that in June there was increase in the work load. Further it will be seen from that list that in the 
case of most of those employees the spread-over hours were much more than that fixed by the 
statute, namely, 104 hours." : 
In consequence the workers went on strike on 5th June, 1957. The workers contend- 
ed that it was a case of lock-out effected by the management. The Tribunal, how- 
ever, has found that what took place was not a lock-out but a strike. The Tribunal 
statgg.its conclusions on this aspect of the matter in these terms : 

* On the evidence it isclear that the trouble in the various stations on the morning of sth 
June was due to the strike resorted to by the workers and not lock-out by the management, 
Indeed, during the arguments, the learned counsel for the Union could not seriously contend that on 
the evidence any other view is possible ”. à 
The management thereupon framed charges against several individuals who had gone 
on strike and entrusted the enquiry to an advocate. The workers, however, with- 
drew from the enquiry and refused to participate in it. Thereafter the management 
dismissed the workers against whom charges had been framed and then filed an 
application under section 33 (2) (b) of the Industrial Disputes Act, 1947, before the 
Tribunal for approval of the action which it had taken. The Tribunal approved 
the action of the management in respect of two of the workers who had been found 
guilty of having collected fares from passengers without issuing tickets to them. It, 
however, refused to approve the action- of the management as regards the other 
workers. The management has, therefore, come to this Court for the issue of an 
appropriate writ to quash the order of the Tribunal. 


It seems to me that the Tribunal was in error on a number of points. It is 
common ground that the bus service in question is a public utility service within the 
meaning of section 22 11) of the Industrial Disputes Act. So far as is here material, 
section 22 (1) of the Industrial Disputes Act runs as follows ; 
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** 22 (1) No person employed in a public utility service shall go on strike in breach of contract— 
Pits (2) without giving to the employer notice of strike as hereinafter provided, within six weeks 
before striking ; or 
* (b) within fourteen days of giving such notice ; or 
(c) before the expiry of the date of strike specified in any such notice as aforesaid ;...” 


It is not denied thaj the requirement of this section was not complied with. The 
strike was therefore clearly illegal. Nevertheless, the Industrial Tribunal recorded the 
view that the strike was justified. It observed : 

“ The management had clearly no right to put the workers on duty so as to exceed the statutory 
spread-over hours. Even on that very ground, the workers would be justified in refusing to work on 
those terms, which they did by going on strike. The strike was one provoked by the management 
by the revision of the duty roster, in which they introduced the increase in the work load by increasing 
the nuro&er of working days and in any case by compelling them to work for more than the statutory 
spread-over hours. On that ground alone it must be held that the strike resorted to by the workers 
on the morning of the 5th June was justified....In other words the strike, though illegal, because of 
fhe non-compliance of the provisions of section 22, must be held to be justified in the circumstances 
of the case ”. 

In recording this opinion the Tribunal was following the views expressed in 
Punjab National Bank Ltd. v. Their Workmen!. I find it difficult to see how anything 
which is illegal can be said to be justified. Provocation may mitigate or it may ex- 
tenuate, but, it practically never justifies contravention of the law. I am not forgetting 
that in the great drama of human development situation may occur in which some 
men of nobler clay than the rest, may feel an irresistible moral compulsion to. defy 
an unjust law. Such men make History ; they stand on the pinnacles of Time. 
But, surely, the present is not such a case. No high or transcendental moral issues 
were involved. The workers had an adequate remedy available to them in the 
Industrial Disputes Act. Under section 33-A, where an employer contravenes the 
provisions of section 33 during the pendency of proceedings before a Tribunal, any 
employee aggrieved by such contravention, may make a complaint in writing to the 
Tribunal and thereupon the Tribunal is required to adjudicate upon the complaint as 
if it were a dispute referred to it in accordance with the provisions of the Act. Of 
that remedy the workers did not avail themselves. 


Even assuming that the action of the management in altering the conditions of 
work was illegal, that would not justify the workers in contravening the law themselves. 
One wrong never justifies another wrong. If the view of the Tribunal that provoca- 

, tion justifies a breach of the law or that an unlawful act committed by one party justi- 
fies the opposite party in contravening the law were right, dangerous consequences 
will follow. A member of Parliament may in Parliament make a speech which 
angers a section of the people. Ifthe view of the Tribunal were right then these per- 
sons would ¢be justified in marching into Parliament and beating theemember up. 
Some railway official may behave rudely or assault a member of the travelling pitic; 
then the other members of the travelling public would be justified in storming the 
booking office, wrecking the train and setting fire to the station. I do not think that 
when it put the matter in the form it did the Tribunal fully appreciated the implica- 
tion of its statement. If it had, I am certain it would not have committed itself to 
such a position. Mr. Lakshminarayana Reddy, the learned Counsel for the Workers, 
said that in the present instance the strikers did not commit any acts of violence. 
That is true enough ; but it does not affect the principle involved. If the Govern- 
ment were to issue orders altering to their disadvantage the conditions under which 
the Police in the State work they would be justified, if Mr. Lakshminarayana Reddy 
were right, in walking away from their posts of duty. They may leave the traffic posts 
unmanned and the treasuries and jails unguarded. On the same principle, if the 
conditions of service in the Army were to be altered to the disadvantage of serving per- 
sonnel and they were thereby provoked, they would be justified in marching off from 
the frontiers they are posted to defend. I am mentioning these extreme illustrations 
merely to indicate how dangerous and explosiveis the doctrine to which the Tribunal— 
I am sure in an unguarded moment—committed itself. The law permits a man to 


i. (1952) 2L.L.J. 648 at 659. 
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defend himself, but it does not justify a man'in contravening the law merely, because. 
his neighbour had domne so. : z . 


'The Tribunal quoted the following passage fom Punjab National Bank, Lid. v. 
Their Workmen? : 


** Modern concepts of social justice would be outraged if in such cases the employa could dismiss 
a workman for his mere absence due to his participation in such a strike.” 


The order of the Tribunal leaves the impression that it shared this view. ` í 


On this I would make certain comments. Concepts of social justice have varied 
with age and claim. What would have appeared to be indubitable social justice to a 
Norman or Saxon in the days of William the Conqueror will not be recognised as 
such in England to-day. What may appear to be incontrovertible social jusiéce to a 
resident of Quebec may wear a different aspect to a resident of Peiping. Ifit could 
be possible for Confucius, Manu, Hammurabi and Solon to meet together at a cone 
ference table I doubt whether they would be able to evolve agreed formulas as to 
what constitutes social justice. No definition exists of “ concepts of social justice ”, 
which is a very controversial field. Courts and Tribunals created by the ław must 
guide- themselves by the directions and principles embodied in the law. If the law 
declares that a line or course of conduct is illegal, they must give effect to that decla- 
ration. In countries with democraticforms of government public opinion and the law 
‘act and re-act on each other. Sometimes the law sets the pace and public opinion 
catches up with the law. In other cases where the law lags behind public. opinion, 
the pressure of opinion brings about a change in the law. But, so far as Courts and 
Tribunals are concerned, the important thing is that they are bound by the law as it 
stands and must give effect to it. They cannot ignore the law H rhetorical appeals 
to undefined and contentious concepts. 


After expressing the view that the. strike, HOUR illegal was justified, the Tribu- 
nal went on- to say, ' 


“ That being so, the dismissal of the workers would not be e jüstified, as it would amount to victimis- 
ation.’ 


Here too I think the Tribunal isade a mistake. If you Durs a man for a wrong 
which some one else has committed, it would be right to say that you are victimising 
him ; because then you are literally making a scapegoat of him. Again if you punish 
a man for something which he has done in ‘another context which has no relation to 
or bearing on the charge which has been framed against him, the charge and enquiry 
being only a pretext to punish him for something he has done somewhere else, then 
also it would be right to say that you are victimising him. But, if you punish a man for 
something which he has himself done and the offence found to have bech committed 
anffffié punishment awarded in respect of it are directly related to each other, I do not 
' see how it can be said there has been any victimisation. I would illustrate my meaning. 

X is a leader of labour. He gives considerable trouble to the management. Y is, 
a son or friend of his, employed by the management. The management can find. 
no chance to punish X. Therefore, they proceed to punish Y. That would be a' 
case of victimisation. Or again, X makes himself active on behalf of the employees 
in various siuations. The management is annoyed by it. He reports to work a 
minute or two late. He may have good cause for being late-but the management 
want to get rid of him because of his other activities and they seize upon this 
occasion, to frame a charge against him and dismiss him. That would be a case 
of victimisation. But, if X wilfully destroys some piece of machinery and the manage- 
ment were to frame a charge ‘against him finding the offence proved dismisses him, 

itis difficult to see how it can be said that he has been victimised. 


It must be remembered, a fact too frequently forgotten, that the final responsi- 
bility for. maintaining standards of conduct and discipline inside an establishment 
rest solely on the management. In this matter the position of a labour Court or an 
"Industrial Tribunal vis-a-vis the management is not analogous to that of a Court of 





i. (1952) 2 Lab. L.J. 648 at 659. 
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appeal in relation to a Court of first instance. There are a number of decisions on: 
* the point and I shall refer to some of them. a 


e In Automobile Products of India v. Rukmaji Bala*, the Supreme Court had to consider 
an application which the management had made to the Labour Appeliate- Tribunal 
to retrench some of its workers. The Labour Appellate Tribunai granted the per- 
mission but subject.only to various conditions. On appeal the Supreme Court ruled : 


«‘‘ This also indicates that those sections only impose a ban on the right of the employer and the 
only thing that the authority is called upon to do is to grant or withhold the permission.. . Imposition 
of conditions is wholly collateral to this purpose and the authority cannot impose any condition.” ~ 


In L. D. Sugar Mills v. Pt. Ram Sarup?. Bhagwati, J., observed: 


“The Tribunal before whom such an application for permission is made under section 22 of the ! 
Act wowkd not be entitled to sit in judgment on the action of the employer if once it came to the con- ` 
clusion that a prima facie case had been made out for dealing out the punishment to the workman. It 
would not be concerned with the measure of the punishment nor with the harshness or otherwise of the 
action proposed to be taken by the employer except perhaps to the extent that it might bear on the 
question whether the action of the management was bona fide or was actuated by the motive of victimi- 
sation. If on the materials before it the Tribunal came to the conclusion that a fair enquiry was held 
by the management in the circumstances of the case and it had bona fide come to the conclusion that 
the workman was guilty of misconduct with which he had been charged a prima facie case would be. 
made out by the employer and the Tribunal would under thesé circumstances be bound to give the 
requisite permission to the employer to deal out the punishment to the workman. If the punish- 
ment was harsh or excessive or was not such as should be dealt out by the employer having regard to 
all the circumstances of the case, dealing out of such punishment after such permission was granted 
would be the subject-matter of an industrial dispute to be raised by the workman and to be dealt 
with as aforesaid. The Tribunal, however, would have no jurisdiction to go into that question and 
the only function of the Tribunal under section 22 of the Act would be to either grant the permission 
or to refuse it.” ee 


This statement of the law was reiterated in Caltex (India) Lid. v. E. Fernandez?, 


The Industrial Disputes Act, however, was amended.in 1956. The question 
has therefore to be considered how far the amendment has affected the decisions which 
the Supreme Court had given earlier. Rajagopala Ayyangar, J., had occasion 
to examine the matter in Gordon Woodroffe & Co., Lid.v. Venugopal*. The learned: 
Judge then summarised and analysed the changes that had been made in the Indus- 
trial Disputes Act by the amendments made in 1950 and 1956, and, later in the judg- 


ment recorded this, view : 


- "The reasoning contained in the judgment of the Supreme Court in the decisions referred to 
above appear to me to apply with equal force to the construction of section 33 as it now stands. - The 
broad distinction between the powers of .a Tribunal in dealing with industrial disputes and when 
exercisting jurisdiction to grant permission still prevails and there is in this connection no material 
difference between the powers of the Tribunal under the three sub-sections of section 33. : E 


The expsession used, ‘ approved ° in section 33 now under consideration has, in my opinion,'to be 
construed similarly. The power. of.the Tribunal is to ** approve ” or “ not to approve "Abe gction 
of the employer and it does not extend to its adding conditions to its approval. f k s 


Tn the light of these considerations I have reached the conclusion that the power of the Tribunal 
under section 33 (2) is of the same type and nature as under section 33 (1) or section 33 (3) as inter- 
"preted' by the Supreme Court,.and that the different expressions ** approval used in sub-section (2) 
or the words “ as it deems fit ” in sub-section (5) do not affect any change in the scope of this power. 
When once the Tribunal negatived mala fides on the part of the employer or any, intention to victimise 
the worker for his participation in the industrial dispute, the Tribunal is in my-judgment bound to 
accord its approval to the action of the employer, leaving the propriety of the quantum of punishment 
for being agitated in other appropriate proceedings open under the Industrial Disputes Act.” 


With these views I am in respectful agreement. : : 7 . 
In Indian Iron & Steel Go. v. Their Workmen®, the position was re-stated in these 


terms : Z i $ i " : 
“Unfortunately, the management of a concern has power to direct its own internal adminis- 
tration and discipline ; but the power.is not unlimited and when a dispute arises, Industrial Tribunals 
have been given the power to see whether the termination of service of a workman is justified and to 
- em : — - - "m id 


1. (1955) S-C.J. 253! (1955) 1 M.LJ. (S.C.) 148. — 3. ALR. 1957 S.C. 326. ^^^ 
-2 (1957) S.C.J..47: (1956) S.GR. 916: ^ - 4. (1958) 1 M.LJ. 1:64. -- 
AIR. 1957 S.C.82. x: Í Es .5. (1958) S.C.J. 285. 
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give appropriate relief. In cases of dismissal on misconduct, the 'Tribunal does not, however, act as a 
Court of Appeal and substitute its own judgment for that of the management. It will interfere (1). 
when there is a want of good faith, (ii) when there is victimisation or unfair labour practice, Gy 
when the management has been guilty of a basic error or violation of a principle of natural justice, 
and (iv) when on the materials the finding is completely baseless or perverse." 


Mr. Lakshminarayana Reddi, the learned Advocate for the workmen, sought 
to support the decision of the Tribunal on other grounds. The management in the 
present case entrusted the enquiry to an Advocate, who, he said, had appeared for fhe 
management in earlier legal proceedings. Mr. Lakshminarayana Reddi also said 
that subsequently too the same Advocate appeared for the management in other 


proceedings and thatin consequence the enquiry held by the management was 
wholly bad. - ; 


The 4ndustrial Tribunal refused to accept this view, and I think quite properly. 
It cannot be doubted that if the management had a full time salaried manager and , 
the enquiry had been held by him the workers could not have complained. In most 
large establishments enquiries into allegations of misconduct by a member of the 
subordinate staff is held by some one placed above him, and, so long as the principles 
of natural justice are not violated, the person against whom the enquiry is being 
conducted will not be heard to say that the enquiry is being held by a person in the 
employment of the management. If a full time salaried manager will not be disquali- 
fied I do not see how an Advocate, who, relatively speaking is an outsider can be said 
to be disqualified. Very often the results of enquiries conducted by a management 
have been held to be vitiated because the principles ofnatural justice had not been 
conformed to. The oridinary businessman has very often no clear or firm ideas as to 
what constitutes principles of natural justice, and, if he were a prudent person, he 
would entrust the enquiry to some one who can be trusted to know what these prin- 
ciples are. I do not think that the workmen are entitled to complain because in the 
present case a lawyer was engaged-to hold the enquiry. Besides, it does not appear 
from any part of the record shown to me that they objected to this particular gentle- 
man holding the enquiry. In fact, what they did was to ''non-co-operate " at 
theenquiry. Inthese circumstances, Ido not consider that they can be heard to 
complain that the enquiry was held by a particular individual. i 


Mr. Lakshminarayana Reddi next said that under section 33 of the 
Industrial Disputes Act as amended in 1956 an employer is prohibited from altering 
to the prejudice of the workmen concerned. the conditions: of service applicable to 
them during the pendency of proceedings before a Labour Tribunal in regard to 
any niatter connected with the dispute and that when the management revised the 

„time tables on 31st June, 1957, it did so alter the conditions of service and that, as 
it hag thus transgressed the law, it has placed itself in the wrong. I am unable to 
agree that the management altered the conditions of service in regard to any matter 
that had been referred to the "Tribunal. The - annexure to G.O. Ms. No. 1775, 
,dated'20th May, 1957, reads as below : 


** 1, Fixation of basic scales of pay for all categories of workers with provision for service weight- 
age, while fitting the existing workers in the new scales of pay. : 

2. Fixation of dearness allowance. : P 

g. Fixation of house-rent allowance. 

4. Fixation of bonus for the year 1955-56. : 


5. Whether the termination of service of thc following workers, is justified and whether they are 


entitled to any relief including reinstatement : (i) Conductor Logaguru, (ii) Conductor Bengarusami, 
(iti) Cleaner Pandarinathan, (iv) Cleaner Alla Baksh.” 3 : 


So far as I can see the revision of time tables which the management sought to 
-effect on 31st May, 1957, did not touch any of these matters. .Mr. Lakshminarayana 
Reddi, however, argued that item 1 in the annexure relates to fixation of basic scale 
‘of pay, that the result of the alteration of timings was to increase the hours of 
work and that therefore the matter comes under item 1. The argument overlooks 
the fact that the first itém in the annexure relates.only to the fixation of basic scales. 
of pay. That is inddpendént of the hours of work. The questions relating to 
the hours of wérk and the rate of payment for over-time work were not referred to 


= 
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the Tribunal at all by the G.O. in question. I do not therefore consider the matter 
can be brought within the scope of section 33 of the Industrial Disputes Act. 


* Mr. Lakshminarayana Reddi argued that section 56 of the Factories Act pro- 
vides that the periods of work of an adult worker in a factory shall be so arranged 
that inclusive of his intervals for rest they shall not spread over more than ten 
and a half hours if any day. The resut of the changes in the time tables which the 
management sought to effect on 31st May, 1957, was to spread the work over a 
longer „period and that therefore this was illegal. 


In infer that such an argument was advanced before the Tribunal because it 
observed in its order : : 7 ; - : 


“ yrther it will be seen from that list that in the case of most of these employees the spread-over 
hours were much more than that fixed by the statute, namely 10} hours.” . 
I have difficulty in appreciating this argument. The Factcries Act applies 
‘only to factories and a factory is defined as meaning any premises wherein à 
manufacturing process is being carried on. I do not see how a bus service can be 
said to be a factory as defined in the Factories Act... 


Mr. Lakshminarayana Reddi advanced certain arguments on the basis of Rule 
24 of the Rules framed by the Government of Madras under the Minimum Wages 
Act (Central Act XI of 1948) and these must now be considered. i 


The rule in question, so far as it is here relevant, runs as follows : 


“24. Number of hours of work which shall constitute a normal working day.—(1) The number of hours 
which shall constitute a normal working day shall be— ~ - À 


(a) in the case of an adult, g hours, 
(b) in the case of a child, 44 hours. m 
(2) The period of work of an adult worker each day shall be so fixed that no period shall exceed 


five hours and that no worker shall work for more than five hours before he had had an interval for 
rest of at least half an hour. ; 2 


(3) The periods of work of an adult worker in a scheduled employment cther than employment 
in any plantation shall be so arranged that inclusive of his intervals for rest under sub-rule (2), they 
shall not spread-over more than ten and a half hours in any day : 


Provided that the Inspector may, for reasons to be specified in writing, increase the spread-over 
to twelve hours.” $ 


Mr. Lakshminarayana Reddi argued : By reason of this rule the spread-over 
of the work of an employee must be limited to ten and a half hours a day unless the 
permission of the Inspector has been obtained. No permission was obtained in 
the present case. When the management so altered the duty roaster that the spread, 

-over of work was increased to more than ten and a half hours, in effect it wasissuing 
an illegal.order to its employees. Nobody is bound to obey an illegal order and a 
person cannot be punished for not obeying an illegal'order. . The workers concerned 
in the present case could not have been lawfully-punished and so the order of the. 
Tribunal is right. E ` . . i i i ; 


Attractive as this reasoning looks at first sight it really proceeds on an initial ^ 
misconception. Rule 24 has been framed in exercise of the powers conferred by 
section 13 of the Act which runs as follows :— - a : 


“13. Fixing hours for a normal working:day, etc.—In regard to any, scheduled employment minimum 
rates of wages in repect.of which have been fixed under this Act, the appropriate Government may— 


one or more specified intervals ; : 5 


(b) provide for a day of rest in every period of seven days which shall be allowed to all 
employees-or to any specified class of employees and for the payment of remuneratión in respect.o 
such days of rest ; z i ! ` 


(a) fix the number of hoùrs of work which shall constitute a normal working day, inclusis of 


(c) provide for payment for work on a day of rest at a rate not less than tae overtime rate.” 


"What rule 24 does is in effect to define a normal working day. The rule ds 
not-say:that.the hours of work which are to be regarded a8 equivalent to a normal 
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working day shall be the maximum number of hours during which a person can be 
required to work. Section 14 of-the Act provides for overtime work and rule 26. 
provides for wages for overtime work. These provisions make it plain that it is not 
illegal to require an employee to work overtime. The only thing is that if he is rê- ` 
-quired to work overtime he must be paid extra wages and this extra will be computed 
at.one and a half times the ordinary rate of wages in the case of agricultural and. 
plantation labour and at a double the ordinary rate in every other ‘case. The 
foundation for this argument of Mr. Lakshminarayana Reddi, therefore, disappedts. 


Mr. Lakshminarayana Reddi next said that an employer has no right in law to 
call on an employee to work overtime when other workers are available. In sup- 
port of rhis contention I was shown no authority, and, I do not think that itis the 
law. If it were so some astonishing results would follow. An irrigation channel 
"breaches And the work of repairing is started by a contractor. In many cases work. 
.of this nature once started must be continued without interruption till a particular e 
stage is reached. Otherwise all the work. dóne may be undone by the action. of^ 

- water, and, sometimes this may have very disastrous .consequences, -particularly - 
when the breach affects a chain of irrigation tanks. In such cases when ome tank 
"higher up in the series breaches, there is a real risk of that breach affecting the tanks 
lower down in the chain. Now, if Mr. Lakshminarayana Reddi were right, 
the moment the clock shows that the end of the normal working day has arrived, 
the workers would be entitled to walk away from the site of their work and the con- 
tractor or other employer- cannot. require them to stay on even for half an hour. 
Apparently the person entrusted with the execution of the work must be able to 
compute exactly what stage would be reached in the execution of the work when the 
clock strikes and he must have other employees on hand ready to take the place of 
the individuals who have computed their normal working day. More often than 
-not this requirement will be found to be impracticable, if not impossible. 


Again take an industry in which a long series of interlocking processes are in- 
-volved from say cooking the alloy to the end of the operation line. Very often some- 
thing or other happens and there is- delay at one stage or other in the chain of 
operations. This naturally leads to delay at every subsequent stage. Now, if 
Mr. Lakshminarayana Reddi wer: right, on the stroke of the clock the employees 
-would be entitled fo walk away leaving the’ operations unfinished though the 
result might be ruinous waste. I-shall give one more illustration. An express train 
pulls out from the Central on its way to Mangalore. The Railway administration 
"has so adjusted the time table of work that the driver leaving Central will be relieved 
at Salem Junction: Now, I presume the railway administration has engine drivers 
aho can be caljed up to do relief duty. That being so,'and, if Mr. Lakshrairiarayana 
Reddiewtre right, the driver who takes out the train from Central would not bė 
"bound to take the train to Salem where his relief awaits him if his normal working 
-day ends when the train is between Salem and Jalarpet, He will be entitled to stop 
the train the moment the end of his normal working day has arrived, and, walk - 
away. I put this illustration in a slightly different form to Mr. Lakshminarayana 
Reddi, and then, he replied that-no engine driver would act in so irresponsible a 
manner. That may well beso. But the point is, if the argument of Mr. Lakshmi- 
narayana Reddi were right the driver would be legally entitled to do so. 


I can see no warrant for this contention in any of the Statutes placed before 
‘me, and the illustrations I have given furnish a sufficient commentary on the un- 
:tenability of the argument. 


Mr. Lakshminarayana Reddi "next said that the result of the revision of the time 
‘tables by the management was to increase the number of days in a month on which 
the employees were required to work. The maximum number of days during which 
a person can be required to work in a week has been fixed by section 13 of the Act 
vas six days in seven, If any particular person is required to work on the seventh 
‘day then the section provides that such work shall be treated as overtime work and 
thatit shall be paid for at-the rates prescribed for overtime work. This makes it 


~ 
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clear that it is not unlawful to require a person to work more than six days a week. 
"The only thing is that if he is required to work on the seventh day also he must be 
paid extra on the over time scale. It has not been shown to me that the duty roaster 
fixed by the management contravenes section 13 of the Act. 


One other. comment must be made. Assuming that the order issued by the 
management to a particular worker was illegal in that he was required to work. 
longer than the law permits the employer to require him to work he may possibly 
be justified in disobeying the order. But, that would not justify the others in 
striking and thus violating section 22 of the Industrial Disputes Act. If they wanted. 
to go on strike they should have given the notice required by that section. 
Alternatively, they should have availed themselves of the remedies provided by the 
Act, fer an industrial dispute. ; : 


Mr. Rajah Ayyar said that the alteration of the time-tables which the manage- 
ment tried to effect on 31st May, 1957 did not, so far as it related to hours of work, 
materially alter the conditions that obtained in April and May. This, however, 
is contpoverted by Mr. Lakshminarayana Reddi, and so it becomes an issue of fact. 
The only comment I need make is that if Mr. Rajah Ayyar is right in this 
respect the employees would have had even less excuse for striking than was sought 
to be made out. : 


The liability to be-called upon to- work overtime is an incident of various kinds 
of employment and an order is not illegal merely because it requires an employee 
to work overtime. When that happens the employee is entitled to extra payment 
at certain enhanced rates. But, he cannot refuse to- work. It will be appreciated 
that the requirement of the law that overtime work should be paid for at higher 
rates is itself bound to deter the management from calling on its employees to do 
overtime work. In controversies of this kind it is as well to remember that the rights 
and obligations between the employer and the employee are mutual and reci- 
procal: the obligations are not all on one side and the rights on the other. 
Managements have to bear in mind that labour is not a commodity like so many 
sacks of oats. On the other hand, labour has to remember equally distinctly that 
the management is not a sponge to be squeezed dry. The goose lays no eggs that 
is killed. ` Both labour and management have to remember that the general public 
are also affected by their internecine disputes. 


The last argument of Mr. Lakshminarayana Reddi which I need deal with 
is based on section g-A of the Industrial Disputes Act. The relevant portion of that 
section runs : 3 a 


: * No erftployer, who proposes to effect any change in the conditions of service applicable to anye 
workman in respect of any matter specified in the Fourth Schedule, shall effect such change, — 


(a) without giving to the workmen likely to be affected by such change a notice in the prescribed. 
manner of the nature of the change proposed to be effected ; or ; 


-(6) within twenty-one days of giving such notice : 


Item 4 in the Fourth Schedule reads ‘‘ Hours of work and rest intervals". The 
argument was that the revision of time-tables which the management attempted 
toeffect on 31st May, 1957, affected the hours of work and rest intervals of the work- 
men concerned, that the attempted revision was therefore illegal and that therefore 
the subsequent action.of the management in dismissing the workers should not be. 
approved. : í ER i 


I entirely agree that if a management contravenes the law it cannot obtain. 
the support either of the Courts or the Tribunals to uphold it in its contravention, 
however indirectly or obliquely such support may be sought. But at the same 
time I want to make it perfectly plain that this does not mean that the management 
thereby becomes an outlaw and that it is not entitled to the protection of the State 
in every other respect. In the present case the management asked for the approval 
of the Industrial Tribunal under section 33 (5) of the Act. If the result of according 
such approval would be to enable the management to successfully violate the law 


e 
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and reap the benefits of such violation, the Tribunal would be justified in refusing 
to accord iis approval. "That would be a contingency not contemplated or provided: 


for in the decisions which the Supreme Court has so far rendered. ; 


The first reply of Mr. Rajah Iyer to this last contention of Mr. Lakshminarayana 
Reddi based on section 9-A of the Industrial Disputes Act was that the point was 
not taken before the Tribunal. This, however, is a matter I am*prepared to over- 
look. But, I cannot do that in respect of the second point which M. Rajah Iyer 
made, viz., that there exist anterior understandings, arrangements and awards 
within the framework of which the management was entitled to effect the changes 
it notified on 31st May, 1957. That is a question of fact which I cannot investigate. 
Nor, as the point was not taken before it, was the requisite material placed.-before 
the Tribunal. The Tribunal would have to go into this matter. - 


The position then comes to this. The order of the Tribunal mus be set aside 
because of the mistakes it has committed and to which I have already referred to. 
Naturally it would have to dispose of the matter afresh. Both the parties will be at 
liberty to place any additional or relevant material before the Tribunal. Rule made 
absolute. There will be no order as to costs. 

R.M. Rule made absolute. 
Matter remitted. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS; 
PRESENT :—MR; JUSTICE JAGADISAN. 


Srinivasan (Minor) by guardian and mother Krishnaveni . 
Ammal alias Venu Ammal ... <Appellant* 
v. i a 
Kumarappa Chettiar and another oe Respondents. 
Civil Procedure Code (V of 1908), section 48—Limitation under—Efffect of in cases where execution of decrees. 
was stayed by special enactments like Madras Act V of 1954 or I of 1955. 


Section 48 of the Civil Procedure Code fixes a period of limitation for purposes of execution of 
decrees and it has to be read with other saving provisions as to limitation under special enactments 
like the Madras Act I of 1955 or the enactments that preceded it. It will be unreasonable to let section 
48 of the Code to have a free play so as to destroy the beneficent effect of the special enactments rela- 
ting to agriculturists. The total period of time by which execution of decrees was stayed by such 
-enactments have to be excluded from the period of limitation prescribed under section 48 of the Code. 


Appeal against the Order of the District Court of Tiruchirapalli, dated 91st 
March, 1959 and made in A.S. No. 48 of 1959, (Order of Sub-Court, Pudukottah, 
gated 19th November, 1958, in E.P. No. 6 of 1958 in O.S. No. 64 of 1947 (Chief 
‘Court, Pudukottah). 


D. Ramaswami Ayyangar and P. R, Varadarajan, for Appellant. 





R. Viswanathan, for Respondent. 


The Court delivered the following 


'Jup»ewEwr.—lhe above Civil Miscellaneous Second Appeal arises out of 
proceedings in execution and involves for determination an interesting question of 
limitation. nea 

One Ramanathan Chettiar filed a suit O.S. No. 64 of 1937 on the file of the 
‘Chief Court, Pudukottah impleading one Venkatrama Rowth as the 1st defendant 
and Ramaswami Rowth as the 2nd defendant, and sought to recover a sum of money. 
A money decree was passed against the 1st defendant alone on 28th October, 1939 
by the trial Court with.a charge on a half share of the plaint A and B Schedule pro- 
perties, but the 2nd defendant was exonerated. The plaintiff preferred an appeal 
seeking to have a decree against the 2nd defendant also but that was dismissed by 
by the appellate Court on 19th January, 1943. 





2 *A.A.A.O. No. 81 of 1959+ . 22nd January, 1960. 
HE | (2nd Magha, 1881—Saka). 
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- The plaintiff decree-holder filed the first execution petition on 6th February, 
.1943, but that was dismissed on gth December, 1945. The next execution petition 
was M.P. No. 568 of 1945, which was presented on 21st October, 1945, in the 
Chief Court of Pudukottah.. During the pendency of the said execution petition 
the territory of Pudukottah became integrated with the Madras State and the 
execution petition pending on the file of the Chief Court, Pudukottah was trans- 
ferred to the District Munsiff's Court of Pudukottah. On gth March, 1950, that 
execution petition was dismissed. The next execution petition was filed on 1gth 
June, 195f, in the District Munsiff’s Court of Pudukottah but was returned for 
presentation to the proper Court on and July, 1951. On oth July, 1951, the exe- 
cution petition was presented. to the Sub-Court, Pudukottah and was taken on file 
and numbered as E.P. No. 488 of 1951. On 15th December, 1953 the execution 
petit n was dismissed by the advent of Madras Ordinance V.of 1952 which put 
an embargo on proceedings against the judgment-debtor who: was ‘an agri- 
culturist. The next execution petition was E.P. No. 6 of 1958 presented on 26th 
September, 1955, to the Sub-Court of Pudukottah. The persons now executing 
the decree are the legal representatives of the deceased decree-holder Ramanathan 
Chettiar and the person resisting the execution is the legal representative of the 
deceased 1st defendant, judgment-debtor. “ay VS : 2c 


- The contention of the judgment-debtor raised in the Courts below and now 
forming. the subject-matter of the Civil Miscellaneous Second Appeal is‘that the 
execution petition E.P. No. 6 of 1958 is barred by limitation. The whole of the 
plea rests upon section 48, Civil Procedure Code. The date of the decree is 19th 
January, 1934, E.P. No. 6 of 1958 was presented on 26th September, 1955 and being 
a fresh application for execution presented after the expiration of twelve years from 
the date of the decree sought to be executed, so the argument ran, was barred by 
the terms of section 48; Civil Procedure Code. The learned Sub-Judge overruled 
the plea on the ground that the order passed by the Munsiff’s Court on gth 
March, 1950, was passed without jurisdiction and that therefore E.P. No. 568 
of 1945 must be deemd to be still pending and that no final orders had been 
passed in that execution petition and that E.P. No. 6 of 1958 presented on 26th 
September 1955, must be deemed to be in continuation of E.P. No. 568 of 1945 and 
not a fresh application caught by section 48, Civil Procedure Code. In this view 
he‘held-that the present execution petition is not barred by limitation. E 


On the appeal by the judgment-debtor to the District Court of Tiruchirapalli 
the learned District Judge confirmed the decision of the executing Court on other 
grounds. He held.that the provisions of section 48, Civil Procedure Code, pleaded 
by the judgment-debtor may not avail, in view of the saving provisions of Madras 
Ordinancé V of 1955, Madras Act V of 1954 and Madras Act I ‘of. 1955 which 
together grant a respite of one year, six months and twenty-six days for the purpose 
of computing the period of limitation for suits and execution proceedings. ` He also 
held that under section 4 (7) of Madras Act I of 1955 the provisions of section 4 (1) 
of that Act will be deemed to be-a subsequent order within the meaning of section 
48 (1), Civil Procedure Code. JT v. Weed m E 


The judgment-debtor has preferred the above Civil Miscellaneous Second 
Appeal and challanges the decision of the Courts below overruling the.plea of 
limitation. Mr. D. Ramaswami Ayyangar appearing for the appellant contended 
that section 48 of the Civil Procedure Code prescribing the outer limit of a period 
of 12 years does not constitute a period of limitation, that thé saving provisions of the 
enactments referred to, Ordinance V of 1955, Act V of 1954 and Act I of 1955, which. 
dealt with only exemption from: the period of limitation, cannot therefore be 
attracted and engrafted upon section 48, Civil Procedure Code. :He contended 
that section 48, :Civil Procedure Code, must be treated as fixing the statutory limit 
of 12 years for execution of decrees from the terminus a quo in clauses (a) and (b) 
of sub-section (r) of the said section and cannot constitute strictly what may be 
called the period of limitation, as the Civil Procedure Code was not concerned with 
fixation of the period of limitation. However attractive the argument may. be, 
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it is not sustainable in view of the decision of the Full Bench of this Court in 
Kandaswami v. Kannappa!, which considered the applicability of section 48 of the 
Civil Procedure Code in a context of orders of stay having prevented a decree-holder 
from executing the decree, who would otherwise have availed himself of the-provisions 
of section 15 of the Indian Limitation Act. The question raised was whether sec- 
tion 48, Civil Procedure Code, is controlled by section 15 (1) of theIndian Limitation 
Act. One of the questions considered by the Full Bench was whether the perjod 
of 12 years mentioned in section 48, Civil Procedure Code, was a period of limitation 
within the meaning of section 15 of the Limitation Act. After reviewing elaborately 
all the prior decisions on the point Their Lordships held that it was well established 
that the Limitation Act and the Code were to be read together, because both were 
statutes relating to procedure and they were in pari materia and therefore to be taken 
and consjrued together as one system, as explanatory of each other. The following 
extracts from the judgment of the Full Bench at page 442 has a bearing on the. 
question now to be decided: 


“I venture to think further that even if it be understood in the strictest sense, the period fixed ' 
by section 48 of the Code must be deemed to have become a part of the Limitation Act by & process, 
of incorporation in Articles 181 and 182; Column (1) of the Article 181 speaks of an application 
for which no period of limitation is provided elsewhere in this Schedule or in section 48 of the Code of 
Civil Procedure, 1908. Whether the word ‘prescribed’ in section 15 (1) would apply to periods of 
limitation provided by other statutes or not, it is clearly indicated by Article 181 that the period fixed 
by section 48 is in part materia with the period of limitation provided in the Schedule to the Limitation 

ct.” 


At page 444 there is another observation which may also be usefully referred to : 


** Tf by an act of Court over which the decree-holder has no control, he is prevented from recover- 
ing the fruits of his decree during the full period of twelve years, it appears to me to be highly unreason- 
able that by the mere lapse of twelve years from the date of the decree, his rights should become extinct, 
rights which he was prevented from enforcing for a part at least of the period of twelve years." 


The saving provisions under the special enactments referred to above are 
almost of a pattern resembling the provisions enacted under section 15 of the Indian 
Limitation Act. To quote section 8 of the last enactment (Madras Act I of 1955), 
it prescribes that: — i : à 3 

“in computing the period of limitation for a suit for recovery of a debt or an application for 


the execution of a decree in respect of a debt, the time during which the institution of the suit or the 
making of the application was barred under section 9 shall be excluded.” 


It willbe unreasonable to let section 48, Civil Procedure Code, have a free play 
so as to destroy the beneficent effect of the special enactment relating to agri- 
culturists. If section 48, Civil Procedure Code, is really a fixation of the period of 
dimitation as held by the Full Bench in Kandaswami v. Kannappa!, there canhot be any 
difficulty in holding that section 8 of Act I of 1955 and the other enactments which 
preceded it will have to be given their full effect by making them govern section 
48, Civil Procedure Code. The total period of 1 year, 6 months and 26 days has 
to be excluded from the period of limitation prescribed under section 48, Civil Pro- 
cedure Code. The period of one year, six months and 26 days is the total period 
occupied by the ban under the three enactments, Ordinance V of 1953, Act V of 
1954 and Act I of 1955. 


, Other High Courts have also taken the view that the twelve years in section 
48, Civil Procedure Code, is only a period of limitation; Durgapal v. Panchan?, 
Ramgopal v. Sidram?. In Sinnaru Thevan v. Nachiappa Chettiar4, the decision of the 
Full Bench in Kandaswami v. Kannappa!, is followed. 


I am of opinion that the principle laid down in Kandaswami v. Kannappa}, suffi- 
ciently repels the appellant's contention and the Courts below were right in holding 
that the last execution petition E.P. No. 6 of 1958 presented on 26th September, 





1 LLR. (1952) Mad. 421 : (1951) 2 M.L.J. 3. ° A.LR. 1943 Bom. 164. 
668 (F.B.). z i 4. (1955) 1 M.L.J. 51. 
2. A.LR. 1939 All. 403 (F.B.). Z 
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` 1955, though beyond 12 years from 1gth January, 1943, was yet in time by the ap- 
plication of the saving provisions of the enactments referred to above. In this 
view of the matter it is really unnecessary to consider whether the other point de- 


cided by the learned District Judge regarding the applicability of section 4 (7) of 
Act I of 1955 is well founded or not. In the result this Civil Miscellaneous Second 


Appeal fails and is dismissed with costs. 
* No leave. i 
R.M. ——— Appeal dismissed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :—MR. Justice PANGHAPAKESA AYYAR AND Mm. JUSTICE GANAPATIA. 
Prrzrar $ : 


Unnamalai Ammai Ammal .- Appellant* 
v. 
Sithapgthi Reddiar 4 .. Respondent. 


Will—Proof of execution—Evidence impeaching genuineness of a negative character—Value of — Positive 
evidence of execution by testator by reliable witnesses—Evidence Act (I of 1872), section 45—Genuineness of sig- 
nature—Value of evidence of handwriting expert—Hindu Women’s Right to Property Act (XVIII of 1937, a5 
amended by Act XI of 1938), sections 3 (1) and 3 (2)—‘ Separate property "—" An interest in joint Jamily 
property ”—Meaning of —Property taken by Hindu father on partition between him and his son—Character of — 
Succession to—Right of widow to succeed to the exclusion of divided son—Appeal—New plea— Question of law. 


Where in attempting to impeach the genuineness of a will and of the due execution thereof, a party 
examines a number of witnesses to show that some of them were continuously in the company of the 
testator during the last 3 days of his illness and to their knowledge no will was executed by him, such 
negative evidence is, in the very nature of things, of little value, when there is positive evidence of the 
execution of the will by the testator in the shape of testimony of reliable witnesses produced by the 
party setting up the will. 

In evaluating the evidence of a handwriting expert on the question of genuineness of the signature. 
alleged to be that of the testator, the Court must keep in view the following considerations :— 


Firstly, very few people always sign in the same manner on all occasions ; - 


Secondly, the opinion of an expert as to the genuineness of a signature should be received 
with great eaution, especially in a case where there is positive evidence of persons who saw the testator 
sign the will ; J 

Thirdly, all the tests evolved by experts in the matter of comparison of handwriting and signature 
are merely tentative in character ; and lastly, opinion evidence is usually very weak evidence. 

The Hindu Women's Right to Property Act was intended as a beneficent piece of legislation 
to give Hindu women better rights in property and the object of the legislation was to modify the ordi- 
nary rule of Hindu Law which excluded a widow from taking any benefit in the separate properties 
of her husbagd in the presence of a son, grandson or gréat grandson, or any share in: his joint family 
property in the presence of any co-parcener of her husband. T 7 

* Separate property ” in section 3 (1) of the Act should be understood in a restricted sense and 
can be properly applied only to such property in respect of which the son of the last surviving copar- 
cener would not be entitled to claim coparcenary rights but only a right of inheritance by succession 
at the moment of his father’s death if he survived him. Every other class of property of a male known 
to Hindu Law must come under the category of joint property or an interest in joint family property 
mentioned in section 3 (2). “ Separate property " would include property taken by a member of the 
joint family at a partition of family properties.- 

Umayal Achi’s case, (1945) 1 M.L.J. 108: (1945) F.L.J. 8 : 1945 F.C.R. 1 (F.C.) ; Subramanian ve 
Kalyanarama, (1957) 1 M.L.J. 250 : L.L.R. (1957) Mad. 565 : A.L.R. 1957 Mad. 456, followed. 


, The true effect of section 3 (2) is to exclude a divided son of the last surviving coparcener from 
taking any share in the properties obtained by the last surviving coparcener at a partition between him 
. and his son and left by him even if he died intestate, and his widow will be solely entitled to succeed 
to that property to the exclusion of the divided son. The expression “ an interest in joint family pro- 
perty ” in section 3 (2) would cover an interest partitioned or unpariitioned.. i 

Manjanatha v. Narayana, (1882) 1.L.R. 5 Mad. 362; Narayana Sah v. Sankar Sah, (1929) 57 M.L.J. 
685 : L.L.R. 53 Mad. 1 (F.B.), referred to. à ] 

Visalamma v. Fagannadha Rao, &.I.R. 1955 Orissa 160, relied on. 

A new point of law not adverted to in the Court below or mentioned in the memorandum ef appeal 
may be permitted to be raised at the time of the hearing of the appeal. 





* Appeal No. 669 of 1953 and C.M.P. No. 2142 of 1957. l 24th September, 1957- 
5 ~ 
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Appeal against the decree of the District Court of South Arcot, dated 11th: 
March, 1953, in O.S. No. 61 of 1951. . 


M.S. Venkatarama Ayyar, for Appellant. i . 

R. Ramamurihi Ayyar, for Respondent. : 

The Judgment of the Court was delivered by 

Ganapatia Pillai, 7—The appellant in this case was the second wife and now 
widow of one Duraiswami Reddiar, who died on roth August, 1951, aged abou? 68 
years. By his first wife, Kamalakshi Ammal, who died in 1936, Doraiswami Reddiar 
has a son called Sithapathi Reddiar, who is the respondent in this appeal. The 

. appellant was married to Doraiswami in 1938. By O.S. No. 33 of 1945, which was 
a suit for partition instituted by Sithapathi, the respondent, there was a division 
of all the family properties between Doraiswami and his only son Sithapashi, It 
is admitted that though only a preliminary decree for partition was passed in that 
case, by agreement of parties all the family properties were divided and since 1945* 
the father Doraiswami and his son Sithapathi had been in separate enjoyment 
of the properties which fell to their respective shares in this partition. . The suit out 
of which this appeal arises was instituted by the respondent for partition of the pro- 
perties mentioned in Schedules A to C to the plaint, which admittedly belong to 
his father, at the time of his death in 1951. 

The case of the respondent in the plaint was that his father Doraiswami died 
‘intestate, and he (the respondent) was entitled to a half share in Doraisami's pro- 
perties, the other half going to the appellant. : 

This claim was met by the appellant by propounding the will, Exhibit B-1, 
alleged to have been executed by Doraiswami on gth August, 1951. According 
to the terms of this will Doraiswami left all the properties, which he had obtained 
‘by partition, to his second wife the appellant absolutely. Regarding outstandings 
and moveables comprised in Schedules B and C of the plaint, the appellant raised 
a contest by denial of existence of some of them. It is not necessary for the purpose 
of this appeal to take any more notice of this contest. 
~ The respondent attacked the will of Doraiswami as a forgery. His case was 
that his father was unconscious continuously for 3 days prior to the date of the will, 
and that the will Exhibit B-1 was really fabricated by the appellant with the assis- 
tance of her two brothers, and after Doraiswami had died. 

The learned District Judge, who tried the suit, came to the conclusión that 
though Doraiswami was conscious on 9th' August, 1951, when he is said to have exe- 
cuted the will, it was not genuine in the sense that the proof adduced of execution 
of it by Doraiswami was not sufficient to carry conviction to his mind. However 

e the learned District Judge was satisfied that if execution of the will by Jjoraiswam1 
"was proved by the evidence on the record, it should be held that he executed it in 
a sound disposing state of mind. The main question for consideration in the appeal, 
therefore, is whether Exhibit B-1-has been proved to be the last will and testament 
of Doraiswami executed by him when he was in a sound disposing state of mind. 

* * * t E * 


[After discussing the evidence His Lordship continued]. 
: We have little difficulty in agreeing with the conclusion of the learned trial 
Judge that Doraisami was.conscious for the last 3 days before his death. The 
'. evidence of D.W. 5, the Villupuram doctor, who attended upon Doraiswami both 
on the 8th day and on the gth'day of August, 1951, has not been impaired in cross- 
examination. This taken along with the evidence of D.W. 1, the defendant her- | 
self, and D.W..8 her brother amply establishes the falsity of case of the respondent, 
namely, that his father was unconscious continuously for three days before his death. 
A number of witnesses were examined on the side of the plaintiff (respondent) to 
show that some of them were continuously in the company of Doraiswami during 
the last three days of his illness and to their knowledge no will was executed by 
-Doraiswami. In the very nature of things, such negative evidence is of a little value, 
"when there is positive evidence of the execution of the will by Doraisami in the 
:shape of the testimony of D.Ws. 2, 5, 6 and 7. : 


l1]  UNNAMALAI AMMAI AMMAL 7. SITHAPATHI REDDIAR (Ganapatia Pillai, J-), 35 


The next question for consideration is whether the signature of Doraisami in 
Exhibit B-1 can be taken to be proved as his genuine signature on the strength of 
the evidence of these witnesses, especially in the face of the evidence given by the 
hand-writing expert, P.W. 1. The purport of the evidence of this expert was that 
the signature of Doraiswami found in Exhibit B-1 was a forgery by tracing. The | 
learned Judge in the Court below was himself of the opinion that the reasons given 

- by,the expert were inconclusive, and there was ground for difference. of opinion 
about the. validity of those reasons. Before examining the evidence of this expert 
we would point out the consideration which must be kept in view in evaluating the 
évidence of such witnesses. i 


The first consideration is that very few people always sign in the-same manner 
on all gçcasions: The second consideration is that the opinion of an expert as to 
the genuineness of a signature should be received with great caution, especially in 
a case where there is postive evidence of persons who saw the testator sign the will 
in question. Thirdly all the tests evolved by the experts. in the matter of comparison 
of hand-writing and signatures are-merely tentative in character. Lastly opinion 
evidenee is usually very weak evidence. to. . 

: + ' s : 
After discussing the evidence in detail His Lordship proceeded :— 
Under the circumstances the finding of the lower Court as regards the 


genuineness of the will, Exhibit B-1, as shown from the following passage, is almost 
a halting one: ug ' 


* i * + 


^7 In the circumstances of the- case it is not possible to say that the will is genuine and it was 
executed by Doraisami. Perhaps, as suggested by the expert, the signature has been traced. If 
however the will was genuine in the sense that it'was executed by Doraisami, it must be-held that 
it was executed while he was in'a sound and disposing state of mind. The fact that the defendant 
would have influenced him to leave the entire properties to her will not be an infirmity so as to 
affect the disposing state of mind, ` But I hold the genuineness of the will has not-been proved satis- 
factorily" - : ` 2 
In our opinion, this conclusion is neither warranted by the evidence in the case 
nor by the facts proved regarding the circumstances under which the will was 
executed. ; : . f 


. . We ate satisfied on the scrutiny of the evidence that even three weeks prior to 
the date of his death Doraisami had contemplated execution of a will, and in fact 
attempted to execute Exhibit A-4, but this attempt proved. infructuous, that 
Doraisami was anxious that after his lifetime his property. should go to his second 
wife, and that he should execute an instrument to see that his divided son put no 
obstacles ip the way of his widow énjoying his properties, and he actually carried 
out the object by executing Exhibit B-1 in a sound disposing ‘tate of mind.* 
Disagreeing with the learned District Judge we hold that Exhibit B-1 has been proved 
to be the last will and testament of Doraisami by acceptable evidence." 


We permitted Mr. M. S. Venkatarama Ayyar, learned counsel for appellant 
to raise an additional ground not mentioned in the memorandum of appeal. It 
relates to the questions of law, whether even if the will Exhibit B-1 was not genuine, 
and Doraisami be deemed to have died intestate, his widow, the appellant would 
not be entitled to the properties in suit, by reason of the provisions of the Hindu 
Women’s Rights to Property Act.. A decision of this question may be unnecessary 
in this appeal, in view of our finding as to the genuineness of the will. However, as 
the question was fully arguéd by both learned counsel appearing in that case, we 
would indicate our opinion on. this point. : f : 

Section 3 of the Hindu Women’s Rights to "Property Act (XVIII of 1937); 
as amended by Act XI of 1938, provides for succession to the separate and joint 
family properties of a Hindu governed by any school of Hindu Law, or by 
customary law when he dies intestate leaving his widow or the widow of a predeceased 
coparcener. According to clause (1) of section 3 of the Act the widow would be en- 
_ titled to take a share in the separate property just as a sog. along with other heirs 

of the propositus. Clause (2) of section 3 provides for succession to interest in ~~ 
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joint family properties in the case of a Hindu governed by any school of law, other 
than the Dayabaga or by customary law and enacts that in such a case the widow 
of the propositus shall have the same interest in the property which he was possessed 
of at the time of his death as he himself had. Clause (3) of section 3 provides that 
in the case of the succession either under clause (1) or clause (2) of that section the 
estate inherited by the widow shall be analogous to the women’s estate known to 
the Hindu Law, except for the difference that in the case of succession under the 
Hindu Women’s Rights to Property Act, the widow would be entitled to claim parti- 
tion just like a male coparcener. This Act was intended as a beneficent piece of 
legislation to give Hindu women better rights in property. To construe the provi- 
sions ofsuch an Act, it would be proper to look to the previous state of the law which 
it was intended to modify. Before this Act no Hindu widow governedyby the 
Mitakshara school of law could have claimed any share in the separate property 
of her husband in the presence of a son, grandson or great grandson or any share 
in his joint family property in the presence of any coparcener of her husband. 


The Federal Court in Umayal Achi's case!, had to consider the effect of clause 
(1) ofsection g. In that case one Arunachalam Chettiar died leaving his two ‘widows 
and the widow of a predeceased son. The widow of the pre-deceased son claimed 
a share in the properties left by Arunachala, who was the last surviving coparcener 
of a joint family. She based her right under section 3 (1) of the Hindu Women’s 
Rights to Property Act. In considering the question whether property held by the 
last surviving coparcener of a joint family could be called his separate property, the 
Federal Court ruled that the term ‘ separate property used in section 3 (1) of the 
Act should be understood in a restricted sense, and could be properly applied only 
to such property in respects of which the son of the last surviving coparcener would 
not be entitled to claim coparcenary rights but only a right of inheritance by succes- 
sion at the moment of his father’s death if he survived him. 


The next step in the argument of the learned counsel for the appellant was 
that every other class of property-of a male known to Hindu Law must come under 
the category of joint family property or an interest in joint family property mentioned 
in clause (2) of section 3. "This argument found favour with a Bench of this Court 


presided over by the learned Chief Justice and Ramaswami, J., in Subramanian yv. 
Kalyanarama®, 


There a widow claimed a share in the property of her husband who had become 
divided fom his two sons sometime before his death. Krshnaswami Nayudu, J., 
against whose judgment that L.P.A. had been preferred had held that the ruling 
of the Federal Court in Umayal Achis case’, should be confined to the properties 

"obtained by æ sole surviving coparcener, and should not be extended to the property 
obtained by the last male holder in a partition of family properties. The Bench 
in Subramania’s case? was of the view that the principle of the Federal Court decision 
would equally apply to property taken by a member of the joint family at a parti- 
tion of family properties. This seems to be warranted by the reasoning found in the 
judgment of Varadachariar J., who delivered the leading judgment in Umayal Achi’s 


case}, 


If the property obtained by Doraisami at the family partition of 1945 is not 
separate property, within the meaning of section 3 (1) of the Act, we agree with 
Mr. Venkatarama Ayyar, that it must be deemed to be an interest in Hindu joint 
family property within the meaning of section 3 (2)of the Act. With respect, we 
concur with the Bench in Subramanian v. Kalyanarama?, in their opinion on this 
matter. However this does not dispose of the impediment in the way of the 
appellant getting all the properties of Doraisami disposed of under the will. 


In Subramanian v. Kalyanarama?, the widow was given a third share in the pro- 
perties of her husband by the decree of the trial Court But she had not appealed 
SS SS SS B 


(1957) 1 M.L.J. 240: LL.R. (1957) Mad. 


(1945) 1 M.L.J. 108: (1945)F.L.). 8: 2. 
- 565: AIR. 1957 Mad. 456. 


(1945) FCR. 1 (F.C.). 
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‘against that decree. Therefore the question as to what would be the quantum of 
the interest of the widow under section 3 (3) of the Act, was, left open in that case, 
at it did not arise for decision; : . 


The learned counsel for.the appellant drew our attention to the Full Bench 
decision in Narayan Sah v. Sankar Saht, which „following the ruling in Manjanatha v. 
Narayana’, upheld the principle of equality of shares in partitions among coparceners 
governed by the Mitakshara School of Hindu Law. He particularly drew 
our attention to the passage in the judgment of Wallace, J., in that decision, wherein 
the learned Judge mentions three points on which the decision in Manjanatha’s case?. 
rested. ‘The second of these points was that to allow a coparcener, who had already 
taken his share in a prior partition to take a further share in the properties in a 
partitiag, which takes place subsequently would be to defeat the principle of equality 
in partition both among branches of a family and among members of the same*branch. 
«By analogy he argued that the respondent having already taken away his share of the 
family properties in the partition of 1945 would have no right to claim any share again 
in the properties left by Doraisami. 'The rule laid down in the Full Bench decision 
above mentioned does not in our opinion directly apply to the facts of the present 
case. But the analogy is very striking. Ifthe property, which Doraisami left is to be 
deemed to be joint family properties. then sub-section (2) of section 3 provides that 
his widow shall stand in the shoes of her husband in respect of this property and shall 
have in that property the same interest which he himself had. Even if the fiction of a 
notional partition at the time of Doraisami's death is to be assumed the argument was 
that the rule in the Full Bench case would prevent the respondent from taking any 
further share in the properties now in dispute. 


But it is not really necessary to invoke the rule in Narayana Sah v. Sankar Sah}, 
because the very object of the legislation, Hindu Women’s Right to Property Act, 
was to modify the ordinary rule of Hindu Law, by which a widow like the appellant 
before us would be excluded from taking any benefit in the properties of her husband, 
which he obtained in a joint family partition in the presence of her step-son. There- 
fore the true effect of sub-clause (2) of section 3 of the Act would be to exclude the res- 
pondent from taking ary share in the properties insuit left by his father, even if he had 
died intestate. The phrase ''an interest in joint family property ” ir section 3 (2) 
will in our opinion, cover an iriterest partitioned as well as unpartitioned. 


A similar view was taken by a Bench of the Orissa High Court in Visalamma v. 
Fagannadha Rao?. 


In our opinion even if the will Exhibit B-1 is not genuine, the claim of the res- 
pondent fag a share in tne properties left by his father should be negatived. 


‘In the result, the appeal is allowed. The decree of the lower Court is set aside 
and the suit of the respondent is dismissed with full costs of the defendant regarding the 
suit and'half the costs of the defendant regarding the appeal, as we allowed the 
defendant to raise a new point in the appeal not adverted to in the Court below. 


PRN. F Appeal allowed. 


1. (1929) 57 M.L.J. 685 : LER. 53 Mad. 1 (F.B.). 9. A.LR. 1955 Orissa 160. 
2. (1882) 5 Mad. 362. 
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" IN.THE HIGH COURT OF JUDICATURE AT MADRAS. > < 
PRESENT :—Mnr. Justice RAJAGOPALAN AND Mr. Jusrick RAMACHANDRA 


IvER. s 
Madura Mills Co., Ltd., by its Managers,:M/s. A & F Harvey, 
Ltd, : : : .4 Petitioner* 
U. 4 


The State of Madras represented by the Deputy Commercial Tax ; 
Officer, Madurai-V, Madurai .. Respondent. 


Madras General Sales Tax Turnover and Assessment Rules, 1939, rule 4-A—Applicability and validity. 


Rule 4-A (iv) of the Madras General Sales Tax Assessment and Turnover Rules, 1939, is not ambi- 
guous in any way and the single point levy prescribed under the rule will apply to all salessof cotton 
to a spinifing mill in the State without reference to any question of licensing of the dealer. The rule 
is intra vires and enforceable. i 


Petitions under section 12-B (1) of the Madras General Sales Tax Act IX of 
1939 and rule 13-C (1) (a) of the Madras General Sales Tax Rules praying the High | 
Gourt to revise the Orders of the Sales Tax Appellate Tribunal, Madras, dafed 23rd 
November, 1956 and made in T.A. Nos. 978 and 979 of 1955 and 222 of 1956 preferr- 
ed against the Order of the Deputy Commissioner for Commercial Taxes, Madurai 
Division in his S.M.R. No. 17 of 1954-55 dated goth June, 1955 in T.A. No. 978 of 
1955 and in suo moto revision order of the Commercial Tax Officer, Madurai (South) 
in his S. M.R.P. No. 16 of 1954-55 dated goth June, 1955 and S.M.R.P. No. 7 of 1955- 
56 dated 21st January, 1956 in T.A. Nos. 979 of 1955 and 222 of 1956 relating to the 
assessment years 1949-50, 1952-53 and 1951-52 respectively. 

K. V. Venkatasubramania Iyer for M/s. King and Partridge, for Petitioner. 

The Government Pleader (K. Veeraswami), on behalf of the Respondent. 

'The Order of the Court was pronounced by 

Rajagopalan, 7.—The petitioner, a spinning mill with its headquarters at Madurai, 
assessed to sales tax on its purchase turnover in cotton, applied under section 12-B of 
the Sales Tax Act to set aside the order of the Appellate Tribunal which confirmed 
the assessment on a turnover of (1) Rs. 3,54,152-9-9 in the assessment year 1949-50: 
(the transactions were between 26th January, 1950 and gist March, 1950 (T-R.C. 
No. 21 of 1957) ; (2) Rs. 4,51,24,232-7-3 in the assessment year 1952-53 (T.R.C. 
No. 22 of 1957 ) ; and (3) Rs. 6,70,57,555-5-3 in the assessment year 1951-52 (T.R. 
C. No. 23 of 1957)). The main ground on which the petitioner-asscssee claimed. 
that.these items of its turnover were not assessable to sales tax is the same in all 
the three assessment years, and we find it convenient to dispose of al] the three 
petitions together, even as the Tribunal disposed of the appeals, by a single 

judgment. : 

The petitioner-assessee was a dealer, and in the relevant assessment years the 
assessee obtained a license in conformity with rule 5 of the Sales Tax Rules. The 
Tribunal found that the turnover, the taxability of which was in issue was that of 
purchases of cotton from persons or firms resident outside the State of Madras, which 
the petitioner effected through its buying agent, Messrs. Comorin Investment and 
Trading Company, Ltd. The Tribunal recorded : 

“Tt is also clear. . ... that Messrs. Comorin Investment and Trading Co., Ltd,, was used"as 
an agent by the appellants for effecting the purchases and they were paid a-small commission by the 
appellants for the purpose. There is evidence to show that Messrs. Comorin Investment and Trading 
Co., Ltd., clearly informed the foreign sellers abouttheir capacity as the agents of the appellants for the 


purpose of settling the transactions. The property in the goods passed directly from the seller to the 
appellants and the price was paid by the appellants to the sellers." 


The Tribunal further found : 


** There is no doubt that the cotton was despatched by the seller to the buyer directly using either 
the railway or the steamer for conveyance.” 
=<. oe 


* T.R.C. Nos. 21 to 23 0f.1957. 


aunt . I4th December, 1959- 
(23rd Agrahayana, 1881—Saka.} 
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‘The Tribunal sustained the claim of the Department, that these transactions came: 

‘within the scope of the Explanation to Article 286 (1) (a) of the Constitution as the 
cotton was delivered to the assessee as purchaser for consumption within the State 
of Madras, and that, as the transactions had to be assessed to sales tax at the point 
of purchase by spinner, the assessee was liable to be taxed on the turnover. It should 
be convenient to refer to the transactions that fell within the scope of the Explanatiott 
to Article 286 (1) (a) of the Constitution as Explanation sales", a phrase coined for 
convenience of use even in the earlier decisions cf this and other Courts. 


The assessee did not challenge the stand taken by the Department all through, 
that these were all explanation sales, that is, sales in the course of inter-State trade, 
which however came within the scope of the Explanation to Article 286 (1) (a) of the 
Constitæion. That, in the case of the explanation sales, where the delivery is within 
the State of Madras, that State has a right to tax the transactions to sales taf cannot 
*be challenged. Section 22 of the Sales Tax Act provided the statutory basis for 
the levy of sales tax on such transactions, read with section.3 of the Act and the other 
relevant statutory provisions and rules. That was what was laid down in Mettur 
Industriés, Ltd. v. State of Madras}, and that principle was approved of by the Supreme 
Court in Sundararama Ayyar B Có. v. State of Andhra Pradesh”. Section 22 of the Act 
came into play when, after the decision of the Supreme Court in Bengal Immunity Co., 
Lid. v. State of Bihar’. Parliament lifted the ban on the rights of the States to tax 
inter-State sales during the specified period by enacting the Sales Tax Law Valida- 
tion Act VII of 1956. 


Transactions in cotton were, however, subject to tax only at a single point to be 
prescribed by the Rules. Section 5 (ii) of the Act made that clear. Rule 4-A (iv) 
prescribed the points for levy of sales tax on transactions in cotton. The contentions 
of the learned counsel for the assessee-petitioner in the main were (1) there‘was no. 
valid and enforceable prescription of a single point for the levy of sales tax on transac- 
tions in cotton, and (2) even if rule 4-A (iv) of the Turnover Rules amounted to a 
valid prescription of a single point required by section 5 (ii) ofthe Act, purchase of 
cotton by a licensed dealer from an unlicensed dealer did not come within the pur- 
view of that rule. It was common ground that thc petitioner was a licensed dealer, 
and that the purchases made by the petitioner were from unlicensed dealers. The. 
dealers who sold the cotton were outside the State of Madras, and they were ob- 
viously in the position of unlicensed dealers, that is, dealers not licensed under the 
Madras General Sales Tax Act. : 


- We shall deal first with the second cf these contentions based on the learned coun- 
sel’s interpretation of the relevant rules. : 


Section 3 of the Act, which is the general charging provision is itself subject, in 
the case of cotton, to section 5 (ii) of the Act, which provides for a single point levy on. 
transactions in cotton. As pointed out in Noor Mohammad @ Co. v. State of 
Madras*, t he exemption granted by section 5 (ii) of the Act is to the commodity, 
that is, to the cotton, and is of an impersonal character, which is not dependent on 
-any restrictions to which the dealer in cotton may be subjected by the rules, for 
example, rule 5 of the Sales Tax Rules. Section 5 (ii) required : 


* Subject to such restrictions and conditions as may be prescribed, including conditions as to 
licences and licence fees........ A 


the sale of cotton (including kapas). . . . . shall be liable to tax under section 3, sub- 
section (1), only at such single point in the series of sales by successive dealers as may be prescribed, 
and only at the rate of one half of one per cent. of the turnover at that point.” ; 


"The prescription of a single point in the case of cotton was by rule 4-A (iv) of the 
Turnover Rules. Rule 4 (2) prescribed : . š 


-— 





i. (1957) 1 M.L.J. 356 : 7 S. T.C. 691. - 3. (1955) 2 M.L.J. 168 : (1955) S.C.J. 672 : 
2. (1958) 1 M.L.J. (S.C.) 179 : (1958) S.C.J. (1955) 2 S.C.R. 603: 6.S.T.C. 446 (S.C.) . 
459 : (1958) 1. An.W.R. ($.C.) 179: (1958) 9 .. 4 (1956) 2 M.L.J. 374: 7 $.T.C. 792 (at 


S.T.C. 298. page 805.) 
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* In the case of the undermentioned goods the gross turnover of a dealer for the purposes of these 
rules shall be the amount for which the goods are bought by the dealer— : 


» 3 * on UF * x * 

(B. ... . . . « cotton (including kapas) bought by spinning mill or by dealer who: 
‘exports outside.the State." 
"This is a rule which complied with the requirements of section g (5) of the Act to 
préscribe whether it was the seller or the purchaser in a given transaction that shotild 
be taxed. Rule 4 (2) (b) was not by itself the rule prescribing a single point for the 
levy required by sections 5 (ii) ofthe Act.  Iffor example, section 5 (ii) of the Act had 
not directed that transactions in cotton should be subject to sales tax only at a single 
point the position would have been thus: 


Under rule 4 (2) (b) it would be the purchaser that would be liable toBay the 
tax if thë purchase was (1) by a spinning mill, or (2) by a dealer who exported the 
cotton outside the State. In all other cases the transactions would have fallen under* 
the scope of rule 4 (1), under which it is the seller that would be liable to pay the 
tax on the turnover of the sales. Under rule 4 of the Turnover Rules by itself no 
question could have arisen whether the seller or purchaser was licensed or not. We 
have explained this position at this stage only to emphasise that rule 4 of the Turnover 
Rules carried out the mandate in section 3 (5) of the Act and was not concerned with 
prescribing the single point required by section 5 (ii) of the Act. 


We have already referred to rule 5 of the Sales Tax Rules, which it may not 
be necessary to set out in full. It should be taken as well settled now that the benefi t 
of the single point levy conferred in the case of cotton by section 5 (ii) of the Act 
cannot be confined to licensed dealers alone. In Noor Mohammad & Co. v. State 
of Madras, it was laid down: 


s a NES it would be clear that the frame of rule 5 of the General Sales Tax Rul 
which restricts the benefit of the single point taxation to those who take out licences is contrary to dis 
provisions of section 5 (vi) which do not contemplate such a condition being imposed and would 
appear to forbid the imposition of such restricting condition." 


It is against this background that we have to decide the scope of rule 4-A (iv) of 
the Turnover Rules. Rule 4-A (iv) directs : : 


“ Subject to the provisions of section 5— 
* * s x * U"» 
(iv) in the case of cotton (including Eapas) the tax under section 3 (1) shall be levied in accord- 
ance with the following provisions :— 
(a) in the case of all cotton (including kapas) sold to a spinning mill in the State, th. tax sh 
be levied from the spinning mill on the amount for which it is bought by it ; A : TAN 


(b) in the"case of all cotton (including kapas) which is exported outside the State, the tax sh: 
‘be levied from the dealer who buys it in the State and is the last dealer not exempt from se odis) 
‘section 3 (3) on the amount for which the cotton is bought by him ; i 


(c) all other sales of cotton (including kapas) by licensed dealers in cotton shall be exempted 
from taxation : - ! : i : : 
jes Mie Birden of proving that a transaction is not liable to taxation under this clause 
It should be obvious that there is no express reference either in clause (a) or in 
clause (b) to the dealer who sells the cotton. Nor is there any express requirement in 
either of these clauses that either the dealer who sells or the dealer who purchases the 
"cotton should be a licensed dealer.- The contention of Mr. Venkatasubramania 
- Ayyar, learned counsel for the assessee, was as follows : All the three clauses (a), (b) 
„and (c) of rule 4-A (iv) should be considered together, and that too against the back- 
ground of rule 5 of the Sales Tax Rules to gather what the rule-making authority in- 
tended when it promulgated rule 4-A (iv). Despite any express reference to licensed 
dealers, what the rule-making authority intended to prescribe and did prescribe in 
clauses (a) and (b) was a single point in the series of transactions between licensed 


I. (1956) 2 M.L.J. 374 : 7 S.T.C. 792 (at page 806). 
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dealers both the seller and the buyer being licensed dealers. -The rule-makirig autho- 
rity was obviously of the view, that the benefit of the single point levy granted by sec- 
tion 5 (ii) of the Act should be confined only to licensed dealers, with the result that 
in the case of unlicensed dealers the rule making authority was of the viéw, that there 
was no obligation to prescribe a single point. None was prescribed. Except in the 
cases referred to irf rule 4 (2) (b) of the Turnover Rules, transactions by unlicensed 
deMers would fall within the scope of rule 4 (1). They would be outside the scope 
of rule 4-A (iv). The result would be that in the case of unlicensed dealers they would 
be liable to tax on every transaction, and except in the cases for which provision was 
made byrule 4(2) (b),the tax would fall on the seller under rule 4 (1).: Itis the 
correctness of the contention that clauses (a) and (b) of rule 4-A (iv) should be 
confined. to transactions between licensed dealers that we have now to examine. 


Clause (c) of rule 4-A (iv) it should be remembered runs : 


"all other sales of cotton (including kapas) by licensed dealers in cotton shall be exempted from 
taxation." ` 


The learned counsel for the assessee pointed out that the use of the expression ‘other’ 
could only have relation to the class of sales specified earlier in clauses (a) and (b) 
of rule 4-A (iv). The further contention was that, when the rule directed that all 
other sales of cotton should be exempted the further qualification that these sales 
should be by licensed dealers, obviously implied that clauses (a) and (b) also referred 
only to transactions between licensed dealers. In further support of this interpreta- 
tion the learned counsel pointed out that rule 5 of the Sales Tax Rules, as it was pro- 
mulgated, expressly confined the benefit of the single point levy only to licensed 
dealers. Plausible as the argument sounds, we are unable to accept it. The inten- 
tion of the rule-making authority has to be gathered primarily from the words of the 
rule itself. The real testis what does the rule say, and not so much what was it 
the rule-making authority intended to say. Whatever might have been the intention 
of the rule-making authority, if that intention was not brought out by the words of 
of the rule, itis the words of the rule that should decide the issue, what was it that 
was taxable under clauses (a) and (b) of rule 4-A (iv). 


We have already pointed out that there is no express requirement either in 
clause (a) or in clause (b) that the transactions should be between licensed dealers. 
„At one stage the learned counsel for the assessee invited us to consider the position, 
that ultimately resulted from the decisions of this Court on the scope of rule 16 of the 
Turnover Rules, which prescribed a single point for transactions in hides and skins. 
Even independent of rule 16 (5), which was struck down as ultra vires, the position was 
that there tvas prescription of a single point only in the series of transactions between * 
licensed dealers. But that was specifically based on the language of rule 1 5 as wellas 
rule 16, which expressly referred to licensed dealers. But the language of rule 4-A 
(iv) is not identical with that of rules 15 and 16, and we have to construe the scope 
of clauses (a) and (4) of rule 4-A (iv) on the wording of these sub-clauses and not 
on.the analogy of what applied to hides and skins under rules 15 and 16 of the 
Turnover Rules. 


We have pointed out that the use of the expression ‘other sales’ with the qualifica- 
tion by ‘licensed dealers’ in clause (c) furnished the basis for the argument addressed to . 
us by the learned counsel for the assessee, that clauses (a) and (b) also of rule 4-A (iv) 
could refer only to transactions between licensed dealers. We have to consider the 
scope of rule 4-A (iv) (a) with reference to the language employed therein. Rule 4-A ` 
(iv) (a) purports to apply to cases of all cotton sold to a spinning mill in the State: - 
that could be paraphrased, in the case of all sales of cotton sold to a spinning mill in 
the State. It was a similar language that was employed in clause (6) and so we 
can leave that out of further account. If clause (a) expressly refers to cases of all sales 
of cotton, the only requirement being that these sales should be to a spinning mill, 
we see no scope for importing a further restricting factor, that all those sales should 
be only those by licensed dealers and to licensed dealers. No doubt one cardinal 
rule of interpretation of a rule is, if there is any ambiguity in a taxing enactment 
6 


M 
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the ambiguity should be resolved in favour of the taxpayer and not the State. We 
are however unable to hold that there is any ambiguity about rule 4-A (iv) as it 
stands, when it expressly directs that all sales of cotton sold to a spinning mill should 
be dealt with under that clause. That clause would apply, and prescribe a single 
point for the levy of tax, and it has no reference to the fact of licensing ; that is, 
whether the seller or buyer or both are unlicensed may not be relevant in applying 
‘clause (2) of rule 4-A (iv). i 


No doubt clause (c) restricts the exemption of transactions to sales by licensed 
dealers in the case of cotton sold to a spinning mill and cotton sold to a dealer who 
exports the cotton outside the State. It should be remembered the seller is not made 
liable to tax at all, because under rule 4 (2) (b) it is the purchaser that has topay the 
tax and aot the seller. Where there was no tax liability/at all, it may not be quite 


accurate to say that there was exemption from tax liability. So the cases of sales to a, 


spinning mill and to an exporter would not be taxablé in the hands of a seller, even 
if sub-clause (c) had not been enacted. Sub-clause (c) provided for an exemption, 
and confined that exemption to licensed dealers, obviously in conformity wéth rule 
5 of the Sales Tax Rules. We have already pointed out that the rule-making authori- 
ty had not the authority to confine the scope of section 5 (ii) of the Act only to licensed 
dealers under a rule. Whether because of clause (c) of rule 4-A (iv) dealers other 
than licensed dealers would be liable to tax under rule 4 (1) of the Turnover Rules 
does not arise for determination in this case. But, if it did arise, the position 
would be that rule 4 did not concern itself with prescribing a single point required 
by section 5 (ii). Only two points were prescribed by rule 4-A (iv). It is the absence 
of a valid prescription that would make other transactions non-taxable. The exemp- 
tion that clause (c) of rule 4-A (iv) purported to grant would therefore be really illus- 
sory. But that, in our opinion, is not enough to import the requirement, that the 
transactions referred to.in clauses (a) and (b) should be only between licensed dealers 
and that conclusion we have reached on the express language employed in rule 
4-A (iv). Therefore the fact that the assessee purchased the cotton in question 
from unlicensed dealers did not take these transactions outside the scope ofthe taxing 
provision, rule 4-A (iv) read with section 5 (ii) and section 3 of the Act. 


The next question is, whether rule 4-À (iv) is valid. The learned counsel for 
the assessee pointed out that what section 5 (ii) required the rule-making authority 
to prescribe was a single point in a series of sales in relation to a given commodity, 
cotton. The learned counsel urged that if only two points were prescribed sale to a 
spinner and sale to an exporter, the prescription would not be complete. Indepen- 
dent of that was the futher argument based upon his earlier set of contentions, that 

"rule 4-A (iv) Was promulgated only with reference to transactions between licensed 
dealers. Even independent of that, the learned counsel urged that the prescription 
was not complete and therefore the prescription was not valid. That other 
transactions might possibly escape taxation’ is not enough to invalidate either clause 
(a) or clause (b) of rule 4-A (iv), if they satisfied the requirements of section. 5 (ii). 
They did. Other transactions would not be liable to tax because without the pres- 
cription of a single point, the tax liability declared by section 3 and controlled by 
section 5 (ii) could not come into play. It should be remembered that in the case 
of hides and skins, even when rule 16 (5) was struck down as ultra vires, the tax liabi- 
lity declared by the other clauses was left unaffected. Similarly the tax liability dec- 
lared by clauses (a) and (5) of rule 4-A (iv), without any reference to the question 
whether the transactions were between licensed or unlicensed dealers, would be 
enforceable even though the rule-making authority failed to discharge its statutory 
obligation to prescribe a single point for other types of transactions in cotton. Rule 
4-A (iv) is in our opinion, intra vires and enforceable. 


"The result is that the turnover in 1951-52 and 1952-53 was assessable under rule 
4-À (iv) and T.R.C; No. 22 of 1957 and T.R.C. No. 23 of 1957 have to be dismissed. 


Independent of what we have stated above, another question arises in T.R.C. 
No. 21 of 1957, which relates to the assessment year 1949-50. The transactions were, 
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as we pointed out, between 26th January, 1950 and 31st March, 1950, that is, after 
the Constitution came into force. The position, after the Constitution ‘came into 
force was that the explanation sales became taxable only under section 22 of the Act, 
arid that taxing provision came into play only after 26th January, 1950. Act VII of 
1956 did not cover this period, and that Act could not therefore validate the levy 
of sales tax. We have pointed out that these were explanation sales, that is, inter- 
State sales which However fell within the scope of the Explanation to Article 286 (1) (a). 
The President’s Order which was in operation during this period could validate a 
levy only ifthere had been alevy. It did not validate a levy made after the Constitu- 
tion came into force. Since, as we have pointed out, the levy in this case was a post- 
Constitution levy under section 22 of the Act, the President’s Continuance Order did 
not validate the levy under section 22. It was outside the scope of Act VII of 1956. 
Therefore, even though section 22 was there, since the other bans imposed -by 
Article 286 of the Constitution were in force during the period, the tax liability under 

e section 22 was unenforceable. It is on this ground that we have to allow T.R.C. No. 
21 of 1957 and direct that the turnover of Rs. 3,54,152-9-9 be excluded from the taxa- 
ble turnover of the assessee. 2 


Since neither party has wholly succeeded in this batch, we direct the parties to 
bear their respective costs. E 


The learned Government Pleader urged with reference to T.R.C. No. 21 of 
1957 that an opportunity should be given to the Department to establish, if it 
could, that the transactions between 26th January, 1950 and 31st March, 1950 came 
within the scope of the taxing provisions other than section 22. We see no justifica- 
tion for complying with that request; as we pointed out all along both the Depart- 
ment and the assessee proceeded on the basis that these were explanation sales which 
became taxable only under section 22 of the Act. l 


R.M. —— |. T. R. C. No. 21 of 1957 allowed and 
T.R.C. Nos. 22 and 23 of 19577 dismissed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
(Appellate Jurisdiction.) 


Present :—Mr. P. V. RAJAMANNAR, Chief Justice AND MR. Justice 
JAGADISAN, 


M. Thangavelu .. Appellant* 
v. 
The Tirughirapalli City Co-operative Bank Ltd., and another. Respondents. 


Madras Shops and Establishments Act (XXXVI of 1947), sections 6 and 41 (2)— Jurisdiction of Commis- 
stoner—Exemption of an establishment from the provisions of the Act subject to certain conditions—When affects 
jurisdiction of the Commissioner. 


Where the State Government by virtue of the powers under section 6 of the Madras Shops and 
Establishments Act exempts any establishment from the provisions of the Act, subject to the condition 
that the establishment concerned incorporates the provisions of Chapters II, III, V and VII of the Act 
in their by-laws, the result would be that section 41 of the Act which occurs in Chapter VII of the Act 
would apply in any event to such establishments as the same would be part of its by-laws. Or if such 
a condition has not been complied with the exemption would not be effective. A right of appeal 
under section 41 (2) of a discharged workman would be preserved under the by-laws in such circum- 
stances even though the provisions of the Act as such may have no application by virtue of the exemp- 
tion order. : 7n 


Appeal under Clause 15 of the Letters Patent against the order of.the Hon’ble 
Mr. Justice Rajagopalan, dated. 17th January, 1957 and made in the exercise of the 
Special Original Jurisdiction of the High Court in W.P. No. 165 of 1956 presented 
under Article 226 of the Constitution of India to issue a writ of certiorari calling for the 
records in M.S.E. Case No. 152 of 1955 on the file of the Additional Commissioner, 





*W.A. No. 84 of 1957. " 21st January, 1960. 
TUER "(1st Mane 1881—Saka), 
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Workmen's Compensation, Madras and the orders therein dated 31st October, 1955* 
and 11th January, 1956 and quash the same. : : 


S. Mohan Kumaramangalam, for Appellant. ° 
K. S. Desikan and K. Raman, for 1st Respondent. 


.. R. G. Rajan for The Additional Government Pleader (M. M. - Ismail) for and 
Respondent. - - - , 


The Court delivered the following 


JupcmEnt.—This appeal against the judgment of Rajagopalan, J., in W.P. No. 
165 of 1956 must be allowed, though on a ground which was not placed before the 
learned Judge, as learned. counsel apparently overlooked a very materighefact, to 
which we shall advert later on in this judgment, but which concludes the matter. 
The appellant was a Clerk in the employment of the first. respondent, the Tiruchira-, 
palli City Co-operative Bank, Limited, in Puthur Tiruchirapalli, from about 1942. 
He was discharged from service on 14th May, 1955. He thereupon preferred an 
appeal under section 41 of the Madras Shops and Establishments Act (XXXVI of 
1947) to the prescribed authority who was the Additional Commissioner for Workmen's 
Compensation, At the hearing before the said Tribunal, the Bank raised a preliminary 
objection that the provisions of the Act did not apply to the Bank, because the Bank 
had been exempted from all the provisions of the Act by a notification issued by the 
Government. That objection was overruled, and, eventually, by his order dated 
11th January, 1956, the Additional Commissioner for Workmen’s Compensation pass- 
ed an order, setting aside the order of the Management of the Bank, terminating the 
appellant's services. The result of the order was that the appellant must be deemed to 
have continued in the services of the Bank: It is to quash this order of the Additional 
Commissioner that the Writ Petition, out of which this appeal arises; was filed by 
the Bank. 


Before Rajagopalan, J., who heard the writ petition, the preliminary objection 
-raised before the Additional Commissioner for Workmen’s Compensation was again 
pressed. The contention of the Bank was based upon a notification issued by the 
Government on 29th August, 1953 in exercise of the powers conferred by section 6 
of the Madras Shops and Establishments Act, 1947, which runs thus : 


_ “The State Government may, by notification, exempt, either permanently or for a specified 
period, any establishment or class of establishments, or person or class of persons, from all or any of the 
provisions of this Act, subject to such conditions as the State Government may deem fit.” 


By this notification, the Government exempted for a pericd of one yeay from the 
edate of its publication all societies registered under section 4 of the Madras 
‘Co-operative Societies Act from the provisions of the Act, subject to the following 

conditions, namely, that the societies in which non-members are employed, amend 

their respective by-laws on the line of the special by-laws relating to service conditions 
of persons employed in societies appended to this notification and also include the 
provisions of Chapters II, III, V and VII of the Madras Shops and Establishments 

Act, 1947 (XXXVI of 1947) in their Standing Orders and exhibit them in their 

premises. The by-laws were amended by the petitioner-Bank on 29th July, 1955, 

and the by-laws were duly registered by the Registrar of Co-operative Societies on 

‘15th November, 1955. It was not disputed before Rajagopalan, J., nor before us, 

that the conditions laid down in the notification were satisfied. The exemption, 

therefore, became operative from 1 5th November, 1955. On these facts, the 
learned Judge held that though the Additional Commissioner for Workmen’s Com- 
pensation had jurisdiciion to entertain an appeal under section 41 (2) of the Act, 
on the date when the appellant filed his appeal, before he could pass any final 
order on the appeal, the provisions of the Act had ceased to apply to the Bank and 
the employee who was the appellant before him, and consequently, the Additional 

Commissioner lost his jurisdiction and could no longer exercise the powers conferred 

on him, and all proceedings taken by him subsequent to 15th November, 1955 when 

the statutory exemption under section 6 of the Act came into play, were without 


I] THANGAVELU 7. TRICHY CITY CO-OP. BANK. 45 


jurisdiction. It followed that, on 11th January, 1956, the Additional Commissioner 
had no jurisdiction to pass the order that he did, and it was accordingly quashed. 


* Learned counsel for the appellant challenged the correctness of the view taken 
by the learned Judge that tne appeal filed by him, which was competent on the date 
it was filed, could not be heard and disposed of by the Additional Commissioner, 
because the Bank had been exempted under section 6 of the Act from 15th November, 
1955. He contended that any order of exemption passed after the appeal had 
been filed would not take away the right of the appellant to have his appeal heard 
and disposed of by the Tribunal, which was competent to entertain his appeal. He 
relied on the general principles laid down in the well-known case, The Colonial Sugar 
Refining Company v. Irving, and the provisions of section 8 of the General Clauses Act. 
It is no&sgecessary to deal with these contentions, because of the discovery that we 
made in the course of the arguments, which is this. The entire argument on Behalf of 

ethe Bank was founded on the exemption granted by the Government. The exemption 
notification expressly declared that the exemption would operate, subject to certain 
conditions, namely, that the by-laws should be amended and that the provisions 
of Chafters II, III, V and VII of the Madras Shops and Establishments Act, 1947, 
should be included in the Standing Orders of the Bank and exhibited in their 
premises. Section 41 occurs in Chapter VII of the Act. The result would be 
that either the conditions have been fulfilled, in which case section 41 of the Act would 
automatically apply, because that provision should be deemed to have been in- 
cluded in the Standing Orders, or, the condition was not satisfied, in which case the 
notification would not have the effect of exempting the respondent-Bank from the 
provisions of the Act. To ascertain the correct facts, we asked learned counsel for 
the Bank to place before us the amended by-laws of the Bank. We find that one 
of the amendments runs thus: 

“ Vide also the provisions-of Chapters II, III, V and VII of the Madras Shops and Establishments 
Act, 1947 (XXXVI of 1947), which should be read as part and parcel of these by-laws.” - 
Though, by virtue of the exemption, the- provisions of the Act as such may have 
no application, nevertheless because the provisions of Chapter VII, inter alia, have 
been made applicable to the employees of the Bank, the result would be that the 
right of appeal under section 41 (2) of the Act would be preserved to a discharged 
employee of the Bank. Learned counsel for the Bank, very rightly, did not contest 
this position. It follows from this that the Additional Commissioner for Workmen's 
Compensation never lost jurisdiction to deal with and dispose of the appeal filed by 
the appellant before us. 


In this view, it is not necessary to deal with the other ground, on which the 
learned Judge set aside the order of the Additional Commissioner fer Workmen's 
Compensation. We must, however, not be understood as agreeing with the 
reasoning of the learned Judge as regards the effect of the notification on pending 
proceedings. 


The appeal is allowed, and the Writ Petition filed by the respondent-Bank is 
dismissed. ‘There will be no order as to costs. 


R.M. Appeal allowed. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PnEsENT :—Mm. P. V. RAJAMANNAR, Chief justice AND Mr. JUSTICE. BASHEER 
AHMED SAYEED. . . 
B. Varadarajulu Chettiar . ..  Appellant* 
v. : 


The State of Madras represented by the Secretary to Govern- 
ment, Home Department, Fort St. George, Madras .. Respondent. 


Constitution of India (1950), Article 311 (2)—Procedure—Disciplinary proceedings—Opportunity to show 
cause against proposed punishment—Opportunity of commenting on advice given by Public Services Commission— 
Duty of Government to give—Order baséd in part on erroneous assumption of fact—Interference—Power of High 
Court to quash—Adequacy of punishment—High Court’s power to go into. 


There is no rule which makes it incumbent on the Government to issue a notice tothe Govern- 
ment servant, against whom disciplinary action is proposed to be taken under Article 311 of the Consti- 
tution, to give him an opportunity of commenting on the advice given by the Public Services Commis- 
sion. Article 320 (3) only requires that the State Public Services Commission shall be consulted on 
all disciplinary matters affecting a person serving under the Government of the State in a civil capa- 
city. It is on the basis of the report of the requiring officer after inquiry, that the Government issues 
notice to show cause why a particular punishment shall not be imposed. Once the Government 
servant is given this opportunity the requirement of Article 311 (2) is satisfied. 


An order by the Government on an assumption which, in fact, is found to be not correct cannot 
be allowed to stand. It is not for the High Court in proceedings under Article 226, to delete the erro- 
neous portion of the order of the Government and to come to a conclusion on the balance of the 
material available that the punishment actually awarded by the Government was adequate and 
appropriate. It is not for the High Court to say what would be the proper or adequate punishment on 
proof of particular charges. It is a matter entirely for the Government. When the matter relates 
to the punishment of a Government servant, the High Court should exercise its jurisdiction under 
: Article 226 to quash the order of the Government which is based in part at least on an erroneous 
assumption of fact. 


Appeal under Clause 15 of the Letters Patent against the Order of the Honour- 
able Mr. Justice Rajagopalan dated 8th November, 1955 and made in the exercise 
of the Special Original Jurisdiction of the High Court in W.P. No. 785 of 1954, pre- 
sented under Article 226 of the Constitution of India to issue a writ of certiorari 
calling for the records in G.O. M. S. No. 1683, dated 11th June, 1954 on the file of 
the Government of Madras, Home Department, and quash the order therein. 


S. Mohan Kumaramangalam, for Appellant. 
The Additional Government Pleader (M. M. Ismail), for Respondent. 


The Order of the Court was: pronounced by 


Rajamannur, C. f.—Yhis is an appeal against the judgment of RajaÉopalan, J., 
dismissing the petition filed by the appellant under Article 226 of the Constitution 
for the issue of a writ of certiorari to quash the order of the Government of Madras, 
namely, G.O.M.S. 1683 (Home Department) dated 11th June, 1954. In and by 
that order, the Government directed that the appellant be dismissed from service 
with effect from 20th March, 1953. 


The appellant was the Official Receiver, Coimbatore. He also held other 
offices, namely, the office of the Additional Judge of the Court of Small Causes and 
the office of Rent Controller. Several charges were framed against him, relating 
to discharge of his functions as Official Receiver. The Additional District Judge 
of Coimbatore conducted the enquiry and he submitted a report, holding that two 
of the charges had been fully proved and two others had been proved in part. 
Subsequently, three further charges were framed by the District Judge, one of which 
related to his work as Rent Controller. The District Judge himself held the enquiry 
into these charges and found that all the three charges had been proved. After 
receipt of the reports of the learned Additional District Judge and the learned Dis- 
trict Judge, the Government issued a notice on goth September, 1953 to the peti- 


Mens cira Big ar a Tw ess Miah oe ee yee C CLE CLE E 
* WA. No. 46 of 1956 in W.P. No. 785 of 1954. 5th November, 1959- 
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. tioner to show cause why he should not be dismissed from service. Along with 
this notice, copies of the findings embodied in the reports of the Additional District 
Jutlge and the District Judge were also furnished to the appellant. The appellant 
submitted his representation on 19th October, 1953. Meanwhile, the Government 
consulted the Public Service Commission in the matter, as required by Article 320 
(3) of the Constitation. The Public Service Commission sent their views to the 
Goternment in their communication dated 15th March, 1954. Subsequently, on 
11th June, 1954, after taking into consideration the opinion of the Public Service 
Commission the Government passed the order dismissing the appellant from 
service. 


Twg grounds which were raised before Rajagopalan, J., who heard and dis- 
posed of the Writ Petition, and which did not find favour with him, were again 
pressed before us by learned counsel for the appellant. The first ground urged was 
that the provisions of Article 311 (2) were not complied with in this case, as the 
appellant was not given a reasonable opportunity of showing cause against the action 
proposed to be taken against him, because the opinion of the Public Service Com- 
mission was not communicated to him. In other words, the argument was that the 
notice issued to the appellant to show cause against the action proposed to be taken 
against him should have been issued after the expression of opinion by the Public 
Service Commission. We do not see any substance in this ground. Article 320 (3) 
of the Constitution provides inter aiiathat the State Public Service Commission shall 
be consulted on all disciplinary matters affecting a person serving under the Govern- 
ment of the State in a civil capacity and it shall be the duty of the Public Service 
Commission to advice on any matter so referred to them. It was not contended 
that the advice tendered by the Public Service Commission should invariably be 
accepted by the Government. Admittedly, there is no rule which makes it in- 
cumbent on the Government to issue a notice to the Government servant, against 
whom disciplinary action is proposed to be taken, to give him an opportunity cf com- 
menting on the advice given by the Public Service Commission. The enquiry 
into the charges is made by a judicial officer or Head of the Department, and it is 
on the basis of the report after such enquiry that the Government issue the notice 
to show cause why a particular punishment should not be imposed. "The fact that 
a particular punishment is proposed does not certainly preclude the Government 
from imposing a lesser punishment. This may be because of the explanation or 
repieseetation. submitted by the Government servant, or it may be because 
of the advice tendered by the Public Service Commission. In any event, what the 
Government servant has got to meet is the findings submitted by the enquiring 
officer. Ofcourse, he can also submit that the proposed punishment is more drastic 
than necessary. Once the Government servant is given this opportunity, we think 
that the requirement of Article 311 (2) is satisfied. We agree with the learned Judge, 
Rajagopalan, J., that there was no violation of the guarantee provided by Article 
311 (2) of the Constitution. ; 


There is, however, substance in the second ground pressed upon us. It is 
clear from the order of the Government that the basic foundation of their ultimate 
decision is the fact that, of the 12 charges enquired into by the Additional District 
Judge, four were established and the charges so established we find set out expressly 
by the Government in their order. It is true that, besides these four, the Govern- 
ment also referred to three other charges which were found to have been proved 
by the District Judge, Coimbatore. It cannot be denied that the Government erred 
in assuming that all the four charges set out by them in their order, that.is, four of 
the charges enquired into by the Additional District Judge, were established. Two 
of them were certainly established ; but the other two were established only in 
part. Rajagopalan, J., himself says that learned counsel for the petitioner (Ap- 
pellant) was well founded in his contention that the Government set out two items 
which were at variance with the findings recorded by the Additional District Judge. 
The question then is whether the order passed by the Government on an assumption, 
which, in part, is found to be not correct can be allowed to stand. We agree with 
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the learned Judge that it is not for this Court to delete the erroneous portion of the , 
order of the Government and come to: a conclusion on the balance of the material 
available that the punishment actually awarded by the Government was adequate 
and appropriate. The learned Judge, however, refused to interfere, because, apart 
from the charges held proved by the Additional District Judge as regards which the 
Government made a mistake, there were other charges which*were held to have 
been proved by the learned District Judge, and those charges of dishonesty wéuld 
be sufficient to support the order of dismissal passed by the Government. As we 
have already said—and Rajagopalan, J., does not hold a different view—it is not 
for this Court to say what would be the proper or adequate punishment on proof 
of particular charges. It is a matter entirely for the Government. It may be 
that the Government might have come to the same conclusion as to Qymishment 
even if*they had not made the error pointed above. Equally it may be that the 
Government might have imposed a lesser punishment. This is not a matter fog 
discussion by this Court. As the matter relates to the punishment of a Government 
servant, we think that we should exercise our jurisdiction under Article 226 of the 
Constitution to quash the order of the Government which is based in part at least 
on an erroneous assumption of fact. We allow the appeal and quash the order 
of the Government dated 11th June, 1954. Of course, this order of ours will not 
prevent the Government from taking further disciplinary proceedings against the 
appellant. f 


There will be no-order as to costs, 


P.R.N. Appeal allowed ; 
: . Order quashed . 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR. Justice RAJAGOPALAN AND Mr. JusricE RAMACHANDRA IYER. 


A. Gajapathi Naidu, Madras .. Applicant* 
v. 
'The Commissioner of Income-tax, Madras .. Respondent. 


Income-tax Act (XI of 1922), section 10—Assessee supplying bread to Government hospital under contract — 
Rates found to be uneconomic—Assessee maintaining accounts on mercantile basis—Government making ex gratia 
payment in subsequent year’to compensate loss sustained by the assessee—Amount if liable to assessment to income- 
tax in the year in which the amount was received. 

e 

During the year of account ending with 31st March, 1949 (corresponding assessment year 
1049-50) the assessee entered into a contract with the Government for supply of bread to a Government 
hospital at certain rates. Those rates were however found to be uneconomical. Representations 
were made to the Government after the close of the year for relieving the contractor (assessee) from 
loss sustained in the supply of bread. The Government acceded to the request and directed payment 
forlosssustainedin 1948-1949. Theassesseereceived Rs. 12,447 during the year of account corresponding 
to the year of assessment 1951-1952. The assessee maintained his accounts on the mercantile basis. 
This amount was sought to be included in the assessment in 1951-1952. Thé assessee contended that 
(1) it was in the nature of a windfall and (2) that it being a receipt in respect of a contract performed 
in the year relating to assessment year 1949-1950, it could not be included in the year 1951-1952. 
The contentions were negatived by the Department and the Tribunal. On a reference 


Held : (1) The payment was no doubt an act of grace on the part of the Government, but it was 
directly related to the business of the assessec ; the receipt by the assessee would be one arising out 
‘of his business and not a receipt of a casual nature. 


(2) As the assessec maintained his accounts on the mercantile basis, thc amount cannot be 
included for the assessment in the year 1951-1952. The amount was paid expressly for the loss in- 
curred in connection with the supply of bread during the year 1948-1949. The receipt would be ana- 
'Jogous to a trading receipt of the year 1948-1949. The account of that year could be reopened for the 
purpose of assessment. Being a receipt of an earlier year the amount could not be included in the 
assessment for the year 1951-1952. 


` ——————Ó——Á————— 7 a T xx o 
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Case referred to the High Court by the Income-tax Appellate Tribunal, Madras 
Bench under section 66 (1) of the Indian Income-tax Act, 1922 (Act XI of 1922), in 
R,A. No. 80 of 1955-56 (I.T.A. No. 3490 of 1954-55-Assessment year 1951-1952) on 
it$ file for decision on the following questions of law, viz :— 


* (1) Whether the sum of Rs. 12,447 is assessable to income-tax ? ” 
* (2) If so, whether it has been rightly assessed in the assessment year 1951-1952 2?” 


à P. R. Ranganathan, for Applicant. 
C. S. Rama Rao Sahib, Special Counsel for Income-tax on behalf of Respondent; 


- The Judgment of the Court was delivered by 


Rathandra Iyer, 7.—The following questions have been referred unde section 
166 (1) of the Indian Income-tax Act: i 


“1. Whether the sum of Rs. 12,447 is assessable to income-tax ? 
2. Ifso, whether it has been rightly assessed in the assessment year 1951-1952 ? ” 


A : 
The assessee owns a bakery and a provision shop and he runs also a restaurant. He 
also takes contracts for the supply of bread or other provisions to institutions like a 
hospital. The assessee's year of account ends with the financial year, namely, grst 
of March. During the year of account ending with 31st March, 1949 (corresponding 
assessment year 1949-50) the assessee entered into a contract with the Government 
for the supply of bread to the Stanley Hospital, Madras, at certain rates. T'hose rates 
were, however, found to beuneconomical. Representations were made to the Govern- 
ment, it is said, after the close of the year for relieving the contractor from the loss sus- 
tained in the supply. of.bread. The Government acceded to the request and passed 
‘G.O. No. Mis. 4005, Home, dated 24th November, 1950, directing payment of com- 
pensation for the loss sustained by the contractor in the supply of bread in the year 
1948-49. The assessee submitted a bill on 27th December, 1950, and received a 
payment of Rs. 12,447 during the year of account, corresponding to the year of 
assessment 1951-52. In the assessment of the income-tax for that year, namely, 
1951-52, the Officer included the sum of Rs. 12,447. The assessee contested the 
inclusion on two grounds, (1) that it was in the nature of a wind fall, and (2) that it 
being a receipt in respect of a contract performed in the year relating to the assessment 
year 1949-50, it could not be included in the assessment for the year 1951-52. The 
‘contentions were overruled, and the amount was brought to tax. An appeal to the 
Appellate Assistant Commissioner and a further appeal to the Tribunal met with. no 
"SUCCESS. 


The fifst question, which relates to the contention that the receipt Was of a-casual ° 
nature, presents little difficulty. The payment was, no doubt, an act of grace of the 
part of the Government, butit was directly related to the business of the assessee : 
the receipt by the assessee' would be one arising out of his business. The G.O. 
‘purported to increase the rate originally agreed to, and the excess on the basis of 
the increased rate was paid to the assessee. Further, the assessee was actually 
doing the same business in the year of account. The receipt will be a trade receipt - 
and will be liable to tax. : "ac 


But the more important question is the next one, namely, whethe? that amount 
«can be included for the assessment in the year 1951-52. The assessee maintained his 
accounts on the mercantile basis. Under that system, profits or gains are treated as 
.arising or accruing on the date of the transaction, notwithstanding the fact that they 
'are not received or deemed to be received, the book profits being taken for the purpose 
of assessment to tax. For ascertaining such profits, sums which were due to the 
"business are entered on the credit side of the account immediately they are due, and 
before they are actually received. Similarly, the expenses are entered the moment 
the legal liability to pay arises, and before the actual disbursement. The income 
made, therefore, accrues to an assessee under that system without its actual receipt, 
‘because it can be said to accrue to him once the assessee acquires a righi to receive . 
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it, though it may be received later. In Sassoon & Co., Ltd. v. Commissioner of Income- 
tax, Bombay,! the Supreme Court, considering the scope of an accrued income, 
observed at page 51 : ; 


-*- 

“It is clear, therefore that income may accrue to an assessee without the actual receipt of the 
same. If the assessee acquires a right to receive the income, the income can be said to have accrued. 
to him, though it may be received later on its being ascertained. The basic conception is that he 
must have acquired a right to receive the income. “There must be a debt owed to him by somebody. 
There must be as is otherwise expressed debitum in praesenti, solrendum in futuro. ......... Unless and 
until there is created in favour of the assessee a debt due by somebody it cannot be said that he has. 
acquired a right to receive the income or that income has accrued to him." 


The mercantile system of accounting, under which what is legally due is brought into. 

credit, whether it be received or not, and what is payable, that is, that to which a 

- legal liability attaches is brought into the debit side, whether paid or notas been 

explained in the decision of the Supreme Court in Keshav Mills v. Commissioner of 
Income-tax Bombay.* The observatiors of the Supreme Court extracted abovee 
establish that, in the mercantile system of accounting, an income could be said to be 

accrued, even though it had not been ascertained on the date of the transaction, 

the requirement for the accrual being the right existing in the person at the*time. 


In the present case, the only right of the assessee on the date, when he supplied. 
the bread, was to debit the' Government the contract rate. He was entitled to. 
‘nothing further. The G.O. which raised the rates, came into existence long 
after : payment thereunder was ex gratia and not on the basis of aright. Therefore, 
the amount of Rs. 12,447 was not, and indeed could not have been debited in the 
books of the assessee for the year, when the supply of bread was made to the 
hospital, namely: 1948-49. These accounts have been closed. 


It, therefore, becomes a matter for consideration whether, on principles of 
accounting, the receipt, which undoubtedly relates to the transactions of 1948-49, 
should be treated as a receipt in the year of its actual receipt, where there was no 
transaction, out of which it could be said to have accrued, or whether the accounts: 
of 1948-49 should be re-opened and the receipt added to the book results therein. 
The re-opening of.accounts insuch cases is not under any of the familiar legal grounds, 
on which closed accounts are re-opened, e.g., mistake, fraud, etc. None of these ele- 
ments are present here. The account correctly represented the position when it 
was made up. Something has happened subsequently, which shows that what was _ 
shown as income then was really more. The normal rule in the mercantile system. 
of accounts is that the receipts are to be brought into account in the year of its accrual. 
The basis of accrual is, as we pointed out, the existence of a legal right or title to the- 
amount. If such a right arises afterwards, does it relate back to the eyear of the- 
transaction, fo which the subsequent receipt relates ? If so, can the closed accounts 
of the year of the transaction be re-opened ? If the accounts could be re-opened, the: 
subsequently ascertained amount (¢.g., the price as subsequently fixed) will have to- 
be inserted in the place of the original amount, and the resultant profit would be- 
liable to tax for that year. It is, therefore, necessary to examine in what cases the- ] 
accounts can be re-opened. 


In Simon’s Income-tax, 2nd volume, 2nd edition, in Article 179 at page 158, 
the general rule as.to the re-opening of the accounts is stated thus :— 


“ In certain circumstances a profit and loss account which has been accepted as the basis of the- 
assessment for a past year of assessment may in effect be re-opened at a subsequent date. The effect 
of such a procedure is that, if an addition is made to the profit shown by the account, an additional 
assessment for the relevant tax year can be made ; while, if the effect of the re-opening of the account 
is to reduce the amount of profit there shown, it may be possible to maintain a claim in respect of 
error or mistake, and in that way obtain a re-payment of tax in respect of the relevant tax year.... 


The principle to be applied is to ascertain whether the right or liability in question was established’ 
in the past accounting period, leaving the final amount of the item still to be calculated, or whether- 
"the right or liability did not arise until a later period." 
PN ) g 
3. (1954) S.C.J. 771 : (1955) 1 S.C.R. gig : 2. (1953) S.C.J. 243: (1953) S:G.R. 950 ¢ 
(1954) 26 I.T.R. 27. - (1953) 23 LT.R. 230. 
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As the illustrative cases mentioned by the learned author would show, the right or 
liability, the existence of which in the past is a pre-requisite for the jurisdiction to 
re-open, may be one which exists or is deemed to have existed. -A simple case is 
one, in which a receipt can be added to the profit and loss account of the past period, 
if title to that sum arose in that period, notwithstanding the fact that the precise 
amount was not gscertained till a latter period. E 


* In Commissioners of Inland Revenue v. Newcastle Breweries, Lid.,! the assessee 
carried on the business of brewers and wine, and in the course of their business, 
kept large stocks of rum which was reduced and blended before sale. A portion of 
the assessee's stock of rum was requisitioned by the Admiralty in January, 1918, 
and payment therefor at a specified rate was accepted by the company without 
prejudice to a claim foralarger payment. Litigation followed in regard to the 
actual amount due, and pending the litigation, legislation was passed, providing for 
a method of compensation in similar cases. The amount due was so ascertained. 


* In November, 1921, a sum of money was paid to the assessee, in addition to what was 


paid originally towards the price of the rum requisitioned by the Government. It was 
held that the receipt in question must be included for excess profit duty for the 
accounting period ending on the goth October, 1918, in which the rum was taken 
over, as it was attributable to the requisition in that year, though the amount was 
ascertained later. Warrington, L.J., observed at page 948 thus: 


“Treating the transaction, as I think we ought to do, as a commercial transaction, the property - 

in the goods passed by delivery during the accounting period and the money then became payable, 
although, owing to a dispute as to the amount, it was not ascertained or paid in full until some years 
later, and if this be so then the whole amount, and not merely that part of it which was paid on 
account -would, in my opinion, be properly dealt with in ascertaining the profits for the 
accounting period.” 
In an ordinary case of sale of goods between two parties, the price is agreed upon 
between the parties, though it may be that in certain cases the actual amount has to 
be ascertained later. In the case cited above, there was no such agreement. The 
assessee was, however, entitled to receive the proper price for the goods taken over by 
the Government which could be said to have accrued or was earned on the date of 
the requisition. The transaction was treated as a commercial transaction. The 
amount ultimately ascertained was deemed to have become payable, even when the 
goods were taken over. 


In Commissioners of Inland Revenue v. Gardner Mountain & D’ Ambrumenil, Ltd.?, 
- the underwriting commission was earned in a year : under the agreement the com- 
misssion was to be settled and it became payable only two years thereafter. On 
the question, in which year the income by way of commission accrued, it was held 
that the acgrual was on the date of the transaction, although the ascertainment of thee 
amount was postponed by two years and it was only then it could be known what 
the amount was. But thatcircumstance could not take away the character of the 
amount that was ultimately paid as one towards a trade debt. 


The principle underlying these cases is not so much one of law as to re-opening of 
closed accounts, but of a sound commercial system of accounting, whereby, if a 
transaction takes place, all that has accrued in respect of it is on the date of the trans- 
action itself. If, for instance, there has been a sale of goods, the entire price, having 
been earned by virtue of that sale,-should be credited as on that date : if the price 
is not ascertainable till after the clóse of the year, the accounts are re-opened for 
thé purpose. . This, aspect of the matter is summed by up Lord President; Cooper 
in James Spencer & Co. v. Commissioners of Inland Revenue?:— 

“From an examination of the numerous cases conveniently summarised in Simon. on Income-tax 
IE, 128, the broad working rule which emerges asa guide to the crediting or debiting ina tax 
computation of subsequently maturing credits or debits is to enquire in which accounting period the 
right or liability was established and to carry the item into the account in the year. I use the 
vague word “established” advisedly, for we are now in the region of -proper commercial and 
accountancy practice rather than of systematic jurisprudence. In the case of credit items, such cases 
as Newcastle Breweries* and Isac Holden & Sons*' indicate that, if the title to the sum arose in one 
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accounting period, the fact that the precise amount of credit was not fixed until latter will not 
prevent the eventual receipt being credited in the earlier year. So too in the case of expenses, as is* 
illustrated by Ford! and Bernhard.” In Bernhard? (page 741), Lord Hansworth, M.R. put’ the matter 
thus :—“ If there is a liability which is subsequently determined, but which is none the less to be a 
liability existing at a particular date, the fact that it is, subsequently to that date, determined -and 
ascertained does not prevent that liability belonging historically to its right place in the accounts. 
The quantum of it is ascertained at a later date ; but the payment is to be made as at the date when 
it rightly occurs in the accounts, even if the quantum of it cannot be fixed at that moment ". $ 


The case Isac Holden &.Sons®, referred to by the Lord President is an interesting 
one, in that, on the date when the work was done, there was no contractual or other 
obligation on the part of the Government to pay what was subsequently paid. In 
that case, a firm of wool-combers was engaged on commission basis during the time 
when the wool-combing industry was controlled by the Government. Assate of 
commission was fixed in 1917. Again in 1918, a provisional increase of 10 per cent. 
was made, to be effective from 1st January of that year, and that was made subject 
to the adjustment of the accounts at the end of the year. In the next year, a total 
increase of 20 per cent. was allowed as final settlement of the firm’s claim against 
the Government. In submitting the accounts up to the end of January, 1918, to 
the Income-tax authorities, the company showed in the books the full cost of the 
work done, but included on the creditside only thé original scale of commission plus 
10 per cent. that was current in that year. It was held that the accounts of that 
period should be re-opened, so as to bring in full the additional 20 per cent. and 
profits ascertained for the purpose of computing the company’s liability to the excess 
profit tax. Rowlatt, J., observed at page 772: 

“ These wool-combers had done a certain amount of work by June, 1918, and they were-paid the 
1917 tariff plus ro per cent. up to June, 1918. It was uncertain whether they ever would receive 
‘more at that time : they certainly had no right to demand more. It was uncertain that they ever 
would receive more, and it might be that they would receive less the next half year. That is quite 
clear, but in the result what happened ? They were paid 20 per cent., that is to say, 10 per cent. 


‘more, in respect of the whole of 1918 ; pound for pound of their work they earned another 10 per 
.cént. beyond what had been paid to them in June, 1918 ; if they did more work they got more ; if 


they did less work they got less. It was paid to them as the Solicitor-Gerieral says, in respect of work 
‘in 1918, including the half year. Looking at it merely on those facts, what-have I to say? Did 
‘not that arise from the work that they did in their trade in the first half of 1918 ? If not, what 
«did it arise from ? Could it be said that it arose at all from the charity of the Government? I can- 
not see what it arose from, unless it arose from the trade in the first half year........ I cannot see 
any sensible way of looking at the facts other than that which leads me to say that these profits arose 


from the business in the accounting period ; and, therefore, that the decision of the Commissioner was 
right. As the fact which shows that the books were wrong has occurred after they have been closed, 
T do not see any difficulty in re-opening them and putting them right.” i 
Wherever an increased price was paid at a later date, such increase being the 
* result of reservation made at the time of supply of the goods, the case would be one 
of a trade debt, whether the extent of the debt was ascertained on the date of the 
transaction or later. But where the increased price was the result of a gratuitous 
act on the part of the Government who purchased the goods, no question of accrual 
can arise on the date of the transaction. When the increase, however, came in, 
jt undoubtedly arose out of the transaction, as but for it, the seller would not have 
got it. Such as case was treated as one equivalent or analogous to a trade debt, 
and the accounts were re-opened, in order to bring the increase into the profits of 
-the assessee in the year of the transaction. The decision in Isac Holden & Sons, Lid. 
-v. The Commissioners of Inland Revenue®, recognised that the accounts could be re- 
-opened even when the price was increased later without there being any contractual 
-obligation but purely by a voluntary act of the purchaser. In Johnson (H. M. 
Inspector of Taxes) v. W. S. Try, Ltd.*, Lord Greene, M. R., referring to the decision 
in Isac Holden & Sons, Ltd. v. Commissioners of Inland Revenue?, observed that the actual 
amount payable for the work done under the contract in respect of a particular 
year was finally settled some time after that year had expired, but that there again 
it was something which was quite clearly referable to a trading contract, and it could 
"be fairly regarded as analogous to a trade debt, and that the circumstance that the 
igo De ae en ee or 
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amount of remuneration was only fixed at a later date did not alter the fact that the 
remuneration was in respect of trading operation of the earlier year. 


The principle of these decisions was extended still further in Severne (H. M. 
Inspector of Taxes) v. Dadswell1. The assessee in that case was granted a licence to 
mill flour subsequent to the outbreak of the war. The millers who were doing the 
business before tht outbreak of the war, had combined themselves into a pool com- 
pany, in order to be able to negotiate favourable terms of remuneration to the mem- 
bers thereof. The assessee was not a member of the pool. The milling industry 
had come under the control of the Government during the period of war, thereby 
the flour manufactured by the millers was supplied to the Government at a parti- 
cular rate fixed by it. This rate was found to be uneconomical, having regard to- 
the pricaof wheat then prevailing. The Government sovght to relieve the millers. 
by allowing certain rebates based on the quantity of the flour milled and Supplied, 
the purpose of the rebate being to compensate the miller for the price he had to pay 
for the wheat. The millers, who were members of the pool company, had entered. 
into an agreement with the Government which allowed them a special rate of re- 
muneration, in addition to the usual rebates. The assessee, not being a member 
of the pool, was not entitled to the remuneration given to the pool millers. It appears: 
that he was not even aware of the way in which the pool millers were remunerated. 
In 1942, he was asked to fill certain forms and forward them to the ministry. 
Towards the end of 1943, he was informed that the basis of the remuneration for 
non-pool millers was under the consideration of the Government. In 1949, some- 
time after the assessee had sold his business, the assessee was paid a compensation 
for the flour milled by him during the period ending 3oth.October, 1945. A question 
arose whether the receipt was a trading receipt, and if so, in which year it had to 
be included. Roxburgh, J., observed that the relevant question to be considered 
in such cases was, whether any work had been done in the course of trade in respect 
of which the reward had not been finally settled, or, in other words, anything out- 
standing in the nature of, or analogous to a book debt. After a consideration of 
the relevant cases, the learned Judge observed : 


* that if it can be said at the moment of discontinuance that the payment for some work already 
done has not been finally settled, even though there is no legal claim for any more, then if a further 
payment is made afterwards, even though it is wholly gratuitous, the account can be re-opened so as to 
let in what is analogous to a trade debt at the figure actually received. If, on the other hand, the 
item is not analogous to a trade debt, or if there has been a final settlement, the account has been. 
finally closed.” 


In the present case, the payment was made with the specific object of compensa- 
ting the lass which the assessee sustained in the supply of bread in the year 1948-49., 
The relief itself was assessed on the basis of the quantity supplied by increasing the 
rate per loaf of bread. There is no doubt that the relief was referable to a trading 
contract. The result of the order of the Government was to increase the price of 
the bread supplied. That payment was however not the result of any contract, 
but the outcome of an unilateral act of Government ex gratia. Nevertheless, it would 
be analogous to the payment of a trade debt, and on the principle of the decision. 
of Severne v. Dadswell!, the receipt should be credited in the accounts of 1948-49; 
by re-opening the same. 


Mr. Rama Rao Sahib, appearing for the Department, raised a two fold conten- 
tion: (1) that the principle of re-opening of a closed account would only apply where 
something was outstanding, e.g., a question of ascertainment on the date of the trans- 
action, and not to cases where there was nothing which could legitimately be said 
to be outstanding: the learned counsel sought to distinguish the Wool Comber's case?, 
and Dadswell's caset, on the footing, that there existed something in those cases before 
the closing of the year's accounts which ultimately was the cause of the receipt in 
the later years, but-that in the present case there was none ; and (2) that Dadswell’s 
case, was wrongly decided. : - 
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Taking up the first contention, we are of opinion that there is no proper basis 
for the distinction. It is clear from the statement of facts contained in Dadswell's 
«aset, that the assessee was not aware during the year of account that he was at all 
going to be compensated. Indeed, it is specifically stated in the jüdgment of the 
learned Judge that even on the date when the assessee sold his business, neither he 
nor his accountant expected that any payment would be made,beyond the usual 
rebates. The ratio of the case is not that there was any hope left 1n the assessee to,be 
able to get an increased payment for the goods supplied, but that the payment that 
was ultimately made, after the year of account, was towards a trading debt or one 
analogous to a trading debt... That was the principle adopted in Isac Holden & Sons, 
Lid. v. The Commissioners of-Inland Revenue?. In both the cases, there was neither 
a legal right in the seller nor even any binding understanding between the parties 
to give any increased price. The payments that were ultimately made weft purely 
voluntary. It may be thatinthe Wool Combers’ case?, there was a hope that the 
Government might give more, but the decision was based on the fact that the: 
payment arose out of the work done or sale effected, and therefore was analogous 
to a trade debt ; and that it should be treated as a payment towards a trade debt 
for the purpose of re-opening the accounts. 


It was next contended that Dadswell’s caset, was not correctly decided, inasmuch 
as it was not in conformity with certain earlier decisions. The first of the cases 
referred to in this connection was 7. P. Hall & Co., Lid. v. The Commissioners of Inland 
Revenue?. In that case, the company contracted in the year 1914 to supply electric 
motors with control gear between the rst of July, 1914 and goth of September, 1915, 
it being stipulated that payment should be made one month after delivery. The 
company then entered into a sub-contract for the supply of the control gear, but 
owing to the war, there was a delay in the delivery thereof till July, 1916. The 
company credited thesale price of the control gear as and when the gear was delivered, 
but took up the plea (when assessment was made to excess profits duty) that its profits 
from the purchase and sale of the control gear should be treated as arising in the : 
year of account, in which contracts were made. This contention was rejected, and 
it was held that the profits in the purchase and sale of the control gear arose only 
when it was delivered, on the ground that the profits were neither ascertained nor 
made at the time when the contracts were concluded. In Gray (H. M. Inspector of 
Taxes) v. Lord Penrhyn*, the officials employed in the firm of the assessee misappro- 
priated monies. The audi‘ors, by reason of their negligence, were not able to dis- 
‘cover the fraud in time. Later, however, they admitted negligence on the part of 
their staff, and paid as compensation a sum equal to the amount misappropriated. 
It was held that the sum received from the auditors was trading receipt properly 
assessable to tax, and liable to be brought into the account only in the yeaf in which 
it was received. Finlay, J., also held that the accounts of the earlier years could be 
re-opened, if necessary, and the amount credited. As pointed out in Simon’s 
Income-tax, 2nd Volume, 2nd edition, in Article 180, the decision should be taken 
as one rendered in the special circumstances of the case. In our opinion, the case 
is not one of a trade debt or analogous to it, but a payment by the auditors by way 
of damages for their negligence. 


Incidentally Mr. Rama Rao Sahib relied on this for the further proposition, 
iiz., that the Department had an option either to include the amount in the year of 
the transaction or the year of its receipt. We cannot however agree. Once it is 
held that the receipt was for a trade debt, it should properly go only with the 
accounts of the year of the transaction, To allow the Department to include it in 
the year cf its receipt, would be tantamount to changing the basis af account from 
the mercantile to the cash system. 


In New Conveyor Co., Ltd. v. Dodd (Inspector of Taxes)*®, the assessee was a sub-con- 
tractor supplying doors to two other companies, each of which had a contract with 
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the Government. The prices for the doors were agreed as the cost of manufacture 
"plus a fixed percentage for profit. It was agreed by the sub-contractor, namely, 
the assessee. company, that it was to receive whatever sum was received by the 
‘principal contractor as the price from the Government when the doors were 
delivered. There was a subsequent change in the calculation of the cost of 
Manufacture, and, the amount to be paid. The further sums paid in pursuance of 
the revised method of calculation were treated as trading receipts in-the year in 
which the doors were delivered. It was held that the amounts would be attribut- 
able to the earliest contract, and should be allocated to the years in which the deli- 
veries were made. These decisions should be considered as based on the special 
‘circumstances existing in them. 


Deswavell's case1, has been considered by this Court more than once. The 
correctness of the decision therein has never been doubted. : 


The rule as to the re-opening of closed accounts and the limits thereof was con- 
sidered by this Court in Madalai Nadar & Co. v. Commissioner of Income-tax and. Excess 
Profit Tax*, where an attempt to extend it to cases other than trade debts, and those 
analogous to it was discountenanced. In that case, excise duty was paid by the 
assessee on quantities of the arecanuts imported from the former Travancore State. 
The Government however revised their policy, and issued instructions which directed 
the Excise Authorities not to enforce payment. Those instructions were purely 
executive instructions, and were not acted upon : the assessee himself was not aware 
of the same at the time when he made the payments. During the following year, 
the assessee obtained: refund from the Government of the amount which he had 
paid as excise duty. In the assessment of the assessee for the year in which the 
excise duty was paid, the Department sought to include the receipt of the later year. 
It will be noticed that the excise duty levied and collected was lawful in that it was , 
in accordance with'law as the payment of duty was made under a statute; the remis- - 
sion thereof a year later was the result of an independent act of the Government. 
No commercial elementis involved in the case. It cannot be equated to a case of 
payment made for work done or goods supplied by the assessee. In short, it had 
no resemblance to a trade debt. The judgment in that case was delivered by one 
of us, and considering Dadswell’s case!, it was observed at page 200 :— ! 


“We have already pointed out that it could not be called a debt payable by the Government to 
the assessee. Nor could it be treated as something analogous to a trade debt. No doubt the tax 
was imposed originally in the year of account on the basis of the trade activities of the assessee. But 
it is equally true that it was for a tax that was eventually remitted and paid to the assessee, paid not 
in the year of account but in the succeeding years of account. But it was not payment by way of 
remuneratiom, as in the case of Mr. Dadswell, for anything done by the assessee in, the course of hise ~ 
trading activities in the year of account. Once again, we have to point out that the tax was lawfully 
levied and lawfully collected. The Government decided to remit the tax, and payment was made 
much later. It is difficult to find any basis for bringing the assessee’s receipt of Rs. 36,094 within 
the scope of the ruling in Severne v. Dadswell,1 and treat it as income to which he was entitled in 
the relevant year of account.” 


The principle of the decision in Dadswell’s case* was again sought to be applied 
in regard to a liability which the assessee incurred in a subsequent year in Senthi 
Kumara Nadar & Sons v. Commissioner of Income-tax?. The assessee in that case had 
entered into contracts with the India Coffee Board for the purchase of coffee for 
export outside India, but he contravened the terms of the contract by selling a 
portion of the export quota within the Indian territory. Under the terms of the 
contract, the Coffee Board would have a right to levy liquidated damages or to 
restore the status quo in any one of the three alternative ways mentioned in the agree- 
ment. Three years subsequent to the year of account, the Coffee Board assessed 
damages which was paid by the assessee. The assessee claimed the amount paid 
as deduction in the year of account, when the sales contravening the terms of the 





1. (1954) 35 T.C. 649. 3. (1957) 2 M.L.J. 309 : L.L.R. (1957) Mad d 
2 (1956) 2 M.L.J. 320 : LL.R. (1957) Mad. 865 : 32 LT.R. 138. 
106. : ar 
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contract were made. It was held that, until the Coffee Board made clear which: 
of the alternatives it chose, the liability of the assessee was only a contingent liability 
in the year in which the sales were made, and, even if the assessee had debited it- 
self in that year, the debit would have represented only a reserve provided against 
enforcement in future of what was a contingent liability: the liability could, there- 
fore, arise only in the year when the claim for damages was made and ascertained. 
A contingent liability cannot be expenditure coming within section 10 (2) (xv) and 
there was no scope for applying the principle in Dadswell’s case!. Whether Dadswell s 
case! was rightly decided, did not therefore arise for consideration in either of the 
two cases mentioned. In.both ofthem, it was assumed to be correct, but the 
principle contained therein was held inapplicable to cases, where no question of a 
receipt analogous to that of a trede receipt arose. It was also held inapplicable 
to a liability which was purely contingent, having regatd to the 45, visions 
of section 10 (2) (xv) of the Act. But where a receipt is correlated to and 


arises out of a commercial transaction between the parties, we are of opinion that * 


the rule laid down by Roxbrough, J., in Dadswell case, should apply. The principle 
that the accounts should be re-opened even in respect of voluntary payments, has 
been laid down even earlier, in Isac Holden & Sons, Ltd. v. Commissioners of Inland 
Revenue®, In such cases, the right or liability should be deemed to have been esta- 
blished in the past accounting period. That principle as indicated before is not on any 
theory of accrual, because there was no legal right existing then: but being 
correlated to the transaction, it should properly belong to it, and the account should 
be re-opened when the payment,came in. To hold otherwise, would lead perhaps 
to inconvenient results. Take for instance a case where in the year of the receipt 
of such a voluntary payment, the assessee had no business, as in the Dadswell’s 
case’, Ifthe year of receipt is taken as deciding the liability, the assessee might well 
say that it is not business income, but a casual one. This, however, is not 
correct. The rule however has its own limitations. It will only apply to receipts 
in respect of trade debts and those equivalent or analogous to them. The question 
whether a particular receipt belongs to that category, would depend on the further 
question, for what it was paid; that it was paid under a contract or ex gratia, would 
make no difference. Nor is it necessary that something should exist in the year 
of account which ultimately led to the receipt to enable the re-opening of the 
account. 


In the present case, the amount of Rs. 12,447, was paid expressly for the loss 


incurred in connection with the supply of bread during the year 1948-49. The 
receipt would be analogous to a trading receipt of the year 1948-49. The account 
of that year could be re-opened for the purpose of assessment. Being a receipt of 
*an earlier year, the amount could not be included in the assessment for the year 
1951-52. 


In the result, we answer question No. 1 in the affirmative and against the 
assessee ; the amount is assessabie for the year 1948-49 in the assessment year 1949- 
50 by re-opening the account ; question, No. 2 in the negative and in favour of the 
the assessee. As the assessee has succeeded only on one of the two questions 
referred, there will be no order as to costs. 


K.L.B. f l Reference answered. 


eeaeee a e ———M——— —À 


I. (1954) 35 T.C. 649. 2. (1924) 12 T.C. 768. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
f (Special Original Jurisdiction}. 
Present :—MR. P. V. RAJAMANNAR, Chief Justice AND MR. JUSTICE JAGADISAN. 


R. Sarangapani and another Petitioners* 
ws, s 
The Port Trust of Madras, represented by its Chairman and 
the Board of Trustees, Madras .. Respondent. 


Madras Port Trust Act (II of 1905), sections 39 and 95 (4)—Scope and efect q “Power of Board of 
Trustees to undertake operations of clearing and forwarding agents inside the Port and exclude others from per- 
forming the said operations—Resolution by Board to “ take over cargo and do the landing on shore” —“ If 
“ultra vires™@onstitution of India (1950), Article 19 (1) (g) and (6)—Scope of—“ State » —]Jf includes Port 
Trust—" Local Authority " —Articles 12 and 367—General Clauses Act, 1897, section 3 (3-!)—Sea Customs 
Act (VIII of 1878)—Scope of. 


One of the main objects of the Madras Port Trust Act, 1905, was that the Harbour Trust Board, 
which was constituted under the earlier Harbour Trust Act of 1886, and which was invested with 
all powert to maintain and administer all matters relating to the Harbour and, inier alia, to levy tolls, 
to execute works and make contracts, should be constituted as Port Trust Board. Another object 
of the Act was to invest the Trust Board with additional powers and privileges in respect of the land- 
ing and shipping of goods, pilotage and towing of vessels, provision of pilot boats and tugs, use of docks 
and piers and other like matters. 


_ Section 39 of the Port Trust Act of 1905 expressly confers on the Board power to undertake cer- 
iain services, and one class of service is described in clause (b) of the section, namely, receiving, re- 
moving, shifting, transporting, storing or delivering goods brought within the Board's premises. 
Clause (a) of the section refers to the services necessary for landing, shipping or transhipping goods 
between vessels in the Port and the wharves, piers, quays or docks in possession of the Board. Section 
39 (2) enjoins on the Board the duty to perform in respect of goods all or any of the services mentioned, 
inter alia in clauses (a) and (b) of section 39 (1). The Board is also given power under section 39 (3) 
to take charge of the goods for the purpose of performing the services. The Board has thus every power 
to understake the services mentioned in clauses (a) to (d) of section 39 (1) of the Act, although the 
Board may relinquish any service to forwarding and clearing agents under section 41-A (1) (a) of 
e Act. 


Section 95 confers on the Board the power to make bye-laws, inter alia, for the reception, portering, 
storage and removal of goods brought within the premises of the Board and for the exclusive conduct 
of those opera tions by the Board or persons employed by the Board. 


When the Board decides upon taking over the services which had been relinquished to forwarding: 
and clearing agents, and passes a resolution to take over export cargo and do the handling on the 
shore ”, the Board is perfectly within its powers and rights, and it cannot be impeached on the ground 
that it gives the Board a monopoly or that it violates the provisions of Article 19 (1) (g) of the Consti- 
tution. 


Section 9s (4) of the Madras Port Trust Act expressly confers on the Board power to make bye- 
laws for the exclusive conduct of the operations mentioned therein. In the face of*the express and 
specific provisions of sections 39 and 95 (4), it cannot be denied that the Board has full power to under-- 
take the services which till then had been performed by the forwarding and clearing agents, so far as. 
the operations within the premises of the Port are concerned. It is of course in the discretion of the- 
Board to permit other persons also to carry on these operations or to undertake the conduct of these 
operations only in respect of certain goods. There is nothing in section 95 (4) which is inconsistent 
or in conflict with any of the provisions of the Act, including section 39. No one can claim as of right: 
access to the premises of the harbour or the Port, to carry on ‘any business. The Board has power- 
under the Act not only to undertake such services but also, if they so choose, to exclude other persons. 
from rendering such services. Section 95 (4) is a statutory recognition of the object as being within 
the scope of the Act. 


L. & N.E. Ry. Co. v. British Trawlers Federation, Ltd., L.R. (1934) A.C. 279; Pigott & Son v. Water- 
ways Executive, (1953) 1 All E.R. 22, distinguished and explained. 


Earl Fitzwilliams Wentworth Estates Co. v. Minister of Housing & Local Government, L.R. (1952) A.C.- 
362 and Padmanabhan v. State of Madras, (1956) 1 M.L.J. 179 : I.L.R. (1956) Mad. 1272, applied. 


Perth General Station Committee v. Ross, L.R. (1897) A.C. 479, referred to. 


Article 19 (1) (g), no doubt, confers on all citizens the right to practise any profession or to carry~ 
on any occupation, trade or business, but that right cannot entitle a citizen to carry on his occupation, 
trade or business on the premises of another person or body. Nagalinga Servai v. State of Madras, W.P- 
No. 648 of 1951, relied on. i 








* W.P. Nos. 1224 of 1959 and 4 of 1960. 26th February, 1960. 
8 = 
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Assuming that Article 19 (1) (g) confers a right, Article 19 (6) of the Constitution, as amended 
by the Constitution (First Amendment) Act, 1951, is a complete answer, as it saves the Port Trust, - 
the latter being a “ State " within the meaning’of Article 19 (6), and it would be a “Local Authority” 
too, as defined by Article 12 of the Constitution and section 3 (31) of the General Clauses Act, 1897, 
The General Clauses Act,-1897, would apply for the interpretation of the Constitution by reason of the 
provisions of Article 367. 


Such a resolution excluding the forwarding and clearing agents would notealso in any way conflict 
with the provisions of the Sea Customs Act of 1878, even assuming that that Act has any bearing on the 
question. But the Sea Customs Act is an Act relating to the levy of the Sea Customs only and its 
scope is entirely different from the scope of the Madras Port Trust Act. 

Petition under Article 226 of the Constitution of India, praying that in the cir- 
cumstances stated therein, and in the affidavit filed therewith, the High Court will 
be pleased to issue a writ of mandamus directing the Chairman of the Board of the 
Port Trust, Madras, the respondent in both the petitions to forbear ffÜm giving. 
effect to the Resolution No. 109, dated 29th May, 1959. 


R. Gopalaswamy Ayyangar and K. N. Balasubramaniam, for Petitioners. 


The Advocate-General (V. K. Thiruvenkatachari) and V. V. Raghavan, for 
Respondent. i 


The Judgment of the Court was delivered by 


Rajamannar, C.7.—These two petitions filed under Article 226 of the Consti- 
.tution were heard together, as they raise comimon questions of law. They originally 
came on before one of us Jagadisan, J., who directed them to be posted before a 
Division Bench, having regard to the importance of the questions raised. ‘The 
‘prayer in both the petitions is for the issue of a writ of mandamus or such other writ 
.as this Court may think fit to the Board of Trustees of the Port Trust, Madras, 
calling upon them to forbear giving effect to a resolution passed by the Board on 
-29th May, 1959. The resolution runs thus: 


“ Resolved that the Trust take over export cargo other than ores, vegetable oils, molasses and 
.any other cargo in bulk and do the handling on shore from a date to be fixed by the Chairman, Mr. 
A. R. Liddiard, and Saravashri A. M. Kothandarama Reddi, J. R. Nayak, C. K. Duraivelan and B. 
Ramalinga Reddi, dissented. 


“ Resolved also that Mr. A. R. Liddiard, Shri Jasjit Singh or his nominee and Shri U. S. As 
Gaffoor, Officiating Traffic Manager, re-examine item (ii) in paragraph 1 above and report early 
what modifications are required.” d 
"The petitioner in W.P. No. 1224 of 1959, is a clearing and shipping agent, carrying 
on busines in Madras and holding a licence for acting as such from the Collector 
of Customs at Madras. He is also the Secretary of the Madras Clearing and Shipping 
Agents’ Association at Madras. The petitioner in W.P. No. 4 of 1960 is a merchant 
and exporter of hides and skins, carrying on business in Madras. To *understand 
the contentions of the parties, it is necessary at the outset to mention the facts and 
circumstances which led up to the passing of the above resolution. 


'The Madras Harbour was constructed in or about 1886. In that year, an 
.Act known as the Harbour Trust Act was passed, because it was considered neces- 
sary that there should be in existence a body of persons well acquainted with 
the affaits of the harbour, in whom may be vested all powers, to maintain and 
. administer all matters relating to the harbour, and, inter alia, to levy tolls, to execute 
works and make contracts. In 1905, the Madras Port Trust Áct replaced the 
Harbour Trust Act, which was repealed. One of the main reasons for the passing 
of this Act was that the Harbour Trust Board shculd be constituted a Port Trust 
Board. Another object of the Act was to invest the Trust Board with additional 
powers and privileges in respect of the landing and shipping of goods, pilotage and 
towing of vessels, provision of pilot boats and tugs, use of docks and piers and 
-other like matters. The Preamble to the Act is as follows :— 


** Whereas it is expedient to amend and consolidate the law relating to the regulations, conser - 
-vancy and improvement of the Port of Madras. re : 


"Under section 6 of this Act, the duty of carrying out the provisions of the Act 
-is vested in a Board called “ The Trustees of the Port of Madras”, which is a body 
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corporate with perpetual succession and a common seal. From and after the coming 
into force of the Act, the immovable properties specified in Schedule II and all 
movable property held by orin trust for the previous Board of Trustees of the 
Harbour of Madras shall vest in the Board, subject to all charges and liabilities 
affecting the same (section 31)., Schedule II comprises what may be called 
compendiously “ The Madras "Harbour", including land, buildings, structures 
and appliances thereon, and the sea space occupied by and enclosed in the north 
and south groynes of the harbour together with the moorings therein laid down. 
‘The Board is given power for the purpose cf the Act to acquire and hold immovable 
or movable property, whether within o1 without the limits of the poit, and to lease 
or sell any immovable or movable property which may have become vested in or 
acquired by it with the consent of the Central Government. The Board may 
execute seh works and provide such appliances as the Board may determine to be 
necessary or expedient for the purpose of the port (section 35). Section 36 
eenumerates generally such works and appliances, though the list is not intended to 
.be exhaustive. Section 39 is the section most material for the disposal of these 
petitions. It is in the following terms :— 


“39. (1) The Board shall, according to its powers, provide all reasonable facilities for and shal 
:have power to undertake the following services : 


(a) landing, shipping or transhipping passengers and goods between vessels in the port and the 
"wharves, piers, quays or docks in possession of the Board ; 

(b) receiving, removing, shifting, transporting, storing or delivering goocs brought within the 
Board's premises ; 

(c) carrying passengers by rail, tramway or otherwise within the limits of the port, subject to 
-such restrictions and conditions as the (Central Government) may see fit to impose ; and 


(d) receiving and delivering, transporting and booking and despatching goods originating in 
‘the vessels * in the port and intended for carriage by the neighbouring railways or vice versa as a 
railway company or administration under the Indian Railways Act, 1890. 


(2) The Board shall, if so required by any owner, perform in respect of goods all or any of the 
-services mentioned in clauses (a), (b) and (d) of sub-section (1), provided that the Board shall not be 
"bound to perform any service which it has Aun under the provisions of clause (a) of sub- 
section (1) of section 41-A. 


.(3) The Board shall, if required, take charge of the goods for the purpose of performing the 
service and shall give a receipt in the form and to the effect prescribed from time to time by the Central 
‘Government. 


After any goods have been taken charge of and a receipt given for them under this section, no 
liability for-any loss or damage which may occur to them shall attach to any person to whom a receipt 
-shall have been given or to the master or the owner of the vessel from which the goods have been 
Janded or tragshipped ". 


Section 40 defines the responsibility of the Board for the loss, destruction or 
-deteioration of goods, of which it has taken charge, section 41-A provides, for the relin- 
-quishment by the Board, subject to the sanction of the Central Government and to 
such conditions as the Central Government may prescribe, of the performance of 
any of the services specified in clauses (a) and (b) of sub-section (1) of section 39 
to an approved person. Such person, however, shall not charge or recover for such 
service any sum in excess ofthe amount leviable according to the scale framed 
under section 42, 43 or section 43-A, if such service were performed by the Board. 
"Notwithstanding such relinquishment, the Board may charge dues according to 
the scales laid down in the aforesaid sections for the use of its works or appliances 
-or for other services connected with that which has been relinquished. Section 41 
-enjoins on the person to whom any or all of the services under clauses (a) and (5) of 
sub-section (1) of section 39 has or have been relinquished under section 41-A the 
-duty to perform, if so required by the owner, any of the services so relinquished, and, 
for that purpose, take charge of the goods and give a receipt in the prescribed form. 
‘Chapter VI (sections 42, etc.) provides for imposition and recovery of rates 
and other miscellaneous matters. Section 95 confers on the Board the power to 
make bye-laws not inconsistent with the provisions of the Act or of the Indian Ports 
Act, 1908, inler alia “‘ for the reception, porterage, storage and removal of goods 
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brought within the premises of the Board and for the exclusive conduct of these 
operations by the Board or persons employed by the Board ". No bye-law shall: 
have effect until the same is approved by the Central Government. , 


Before the passing of the impugned resolution, the arrangement relating to the 
handling of the cargo was as follows. Landing from the ship to the quayside and 
loading from the quayside to the ship is done by stevedores Under arrangements 
with ship owners. Import cargo is taken charge of by the Port Trust at the quay- 
side and shifted to the storage point and deliveries are effected by the Fort Trust 
to the consignee. For the import cargo taken charge of at the quayside, the Port 
Trust issues receipts and undertakes responsibility for storing the goods and delivering 
them to the consignee. To carry out this work, the Port Trust maintains a large 
labour force. With reference to the export cargo, till now, the Port Taast has not 
handled it. The shippers engage forwarding agents, that is, clearing and shipping 
agents who are licensed by the Collector of Customs. One of the functions of these 
agents is to attend to customs formalities. It cannot be denied that the resolution 
of the Board, which is the subject-matter of these petitions prevents the clearing and 
forwarding agents from handling the cargo. i 


The action of the Board was impeached on several grounds. But the main 
grounds were (1) that the Port Trust had no jurisdiction to exercise a monopoly in 
the mater of rendering their services in the handling of export, which they have no 
right to do under the provisions of the statute, and (2) that the resolution of the Board 
violates the provisions of Article 19 (1) (g) of the Constitution of India, as it unduly 
restricts the rights of the shipping agents to carry on their business and the rights 
of the owners to carry on their trade. 


We are unable to appreciate the contention of Mr. R. Gopalaswami Ayyangar, 
learned counsel for the petitioner, that the Board of Trustees had no power under 
the statute to decide on the course indicated in the impugned resolution. Section 
95 (4) of the Madras Port 'Trust Act expressly confers power on the Board to make 
bye-laws for the exclusive conduct of the operations of reception, porterage, storage 
and removal of goods brought within the premises of the Board. If we understood 
learned counsel right, his argument was that this provision enabling the Board 
to exclusively conduct these operations went beyond the substantive provisions of the 

` Act. The material section is undoubtedly section 39. The language of that sec- 
tion makes it clear that the Board shall have power to undertake certain services 
and one class of service is described in clause (b), namely, receiving, removing, 
shifting, transporting, storing or delivering goods brought within the Board’s premises. 
Clause (a) refers to the services necessary for landing, shipping or transhfpping goods 
between vessels in the Port and the wharves, piers quays or docks in possession 
ofthe Board. After conferring power on the Board to undertake the said services, 
sub-section (2) of section 39 enjoins on the Board the duty to perform in respect of 
goods all or any of the services mentioned, inter alia in clauses (a) and (b) of sub- 
section (1). The only circumstance which relieves the Board of such duty is when 
it has relinquished any service under the provisions of clause (a) of sub-section (1) of 
section 41-A to which reference has been made earlier in this judgment. To enable 
the Board to perform the aforesaid services, the Board shall take charge of the goods 
for the purpose of performing the service arid shall give a receipt for the goods. Once 
the goods have been taken charge of and a receipt given for them, no liability 
for any loss or damages which may occur to them shall attach to any person, to 
whom a receipt shall have been given or to the master or owner of the vessel, from. 
which the goods have been landed or transhipped. In the face of these specific 
provisions, it is impossible to hold that the Board has no power to undertake the 
services which are. being performed by the forwarding and clearing agents, so far as 
the operations within the premises of the Port are concerned. Of course, these pro- 
visions will not confer power on the Board to insist on the owners bringing their 
- goods to the harbour in vehicles.owned or employed by them. The Board will not 
have the power to insist that the Board alone should carry out the customs formalities 
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for such remuneration as they may fix. But within the Port’s premises, the Board, 
in our opinion, has every power to undertake the services mentioned in clauses (a). 
to éd) of section 39 (1) of the Act. 


The next question is whether the Board, besides undertaking the aforesaid. 
services can also exclude other persons or bodies from performing those services. 
It will of course be'in the discretion of the Board to permit other persons also to: 
carry on these operations, or, as it has done by the impugned resolution, undertake 
the conduct of these operations only in respect of certain goods. We see nothing 
in section 95 (4), which is inconsistent or in conflict with any of the other provisions 
of the Act including section 39. d : : 


The rgal question arising in this case appears to us to be whether any person 
or body other than the Board can claim as of right to undertake the above-mentioned 
services. If they can, then, the Port Trust Board will have no power to affect their 
rights adversely ; if they cannot, then, the impugned resolution will be perfectly 
valid. Mr. Gopalaswami Ayyangar relied on two dicisions of the English Courts 
in support of his contention that the Board cannot have, as it were, a monopoly of 
undertaking the aforesaid services. .One is the decision of the House of Lords in 
L. & N. E. Ry. Co. v. British Trawlers Federation, Lid.*, in which the material facts were 
under and by virtue of various statutes one of which incorporated the Harbours, 
Docks, and Piers Clauses Act, 1847, a railway company became the owners ofa 
habour, docks and quays, a statutory market for fish and a railway in connection 
therewith. Section 33 of that Act ran as follows :— f l 

“Upon payment of the rates made payable by this and the special Act and subject to the other 


provisions thereof, the harbour, dock and pier shall be open to all persons for the shipping and 
unshipping o f goods, and the embarking and landing of passengers”. 


Section 83 of that Act ran thus: 


“The undertakers may from time to time make such bye-laws as they shall think fit for all or any 
of the following purposes ; (that is to say), For regulating the shipping ‘and unshipping, landing, 
warchousing, stowing, depositing and removing of all goods within the limits of the harbour, dock 
orjpier, and thc premises of the undertakers ”. ] 


Formerly, the Company's railway fanswered all the requirements of fish mer- 

chants and owners of trawlers; but, latterly, the merchants brought to the . 
market motor vehicles which carried fish to far distant places formerly served by 
the railway, to the serious loss of the Company's undertaking. .The Company 
thereüpon refused to admit to their dock premises any vehicle for the conveyance 
of fish without a licence which provided inter alia that the vehicle should not be 
used for the transport of fish beyond the boundaries of the company's fish 
docks except for fish consigned for transmit by railway or for sale.and consumption 
within a radius of 12 miles from the docks, and that no fish transported by the vehicle 
should be transferred directly or indirectly to or from any other road vehicles for 
‘conveyance to any other place beyond a radius of 12 miles from the fish docks. It 
was held by the House of Lords that the company were not entitled to impose those 
conditions upon the removal of fish from their premises, for the marketing of fish, 
when landed, must be regarded as part of the process of shipping and unshipping 
within the meaning of section 33 of the Act and that access to the docks must include 
access with such a vehicle as the party seeking access deems necessary, subject to the 
power of the company under section 83 to regulate such access by means of a valid 
and operative bye-law. From the speeches of the Noble Lords, itis abundantly: 
clear that their decision turned almost entirely on the provisions of section 33 of the 
Act. 'The decision is valuable only for this, namely, that in their opinion, the words 
* shipping and unshipping" in section 33 of the Act should not be confined to the 
narrow operation of lifting goods from the quay to the ship or from the ship to the 
quay, and that the access, under that section, cannot be limited to access in person 
without any vehicle. Lord Macmillan summed up the position in the following 
words: ' > s 





> 
i 


^n ‘LR. (1934) A.C. 279. 
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“ The answer is that the right of access conferred by section 33 of the Harbours, Docks and Piers 
Clauses Act includes, by virtue of the definition in section 2, access to the authorised works connected. - 
with the harbour, and the fish markets are among the harbour works which Parliament has authorised", 


This construction of section 32 of the 'Harbours, Docks and Piers Clauses Act» 
1847, was followed by Sellers J., in Pigott @ Son v. Waterways Executivel. This case 
related to Immingham Dock, Grimsby, which was vested in Docks and Inland 
Waterways Executive. The plaintiffs were tug-owners. Thé Waterways Exe- 
cutive threatened to exclude the plaintiffs tugs from providing the tug services 
. for vessels entering and leaving the dock and to restrict the necessary towage services 
to tugs belonging to, or hired by,-them. The plaintiffs sought and obtained de- 
claration to establish their rights to continue to Provide tug services in the dock. 
The learned Judge held that, under section 33 of the Harbours, Docks and Piers 
Clauses Act,. 1847, the tug-owner, like the carrier who brought the goods the dock 
for shipment or removed them when they had been unshipped, or the owner of the 
ship which carried the goods, performed services without which goods could not 
be shipped or unshipped by vessels using the port, and by the Proviso to section 70 
of the Act of 1901, in pursuance of which the dock had been constructed, the de- 
fendants were expressly prohibited from compelling ships to use their tugs, and, 
therefore, there was no power by virtue of which the defendants were entitled to- 
exclude the plaintiffs from providing towage services to vessels shipping or unshipping 
goods in the dock. Being a statutory body, their power was such as was limited by 
the Act of 19or, and they would be precluded from exercising the more extensive 
rights which they might have by virtue of the ownership of property. The discussion 
in respect of the power of the defendants to exclude the plaintiff’s tugs centered round 
the Proviso to section 70 of the Act of 1901, which was as follows : 


“ Provided always that nothing in this Act contained shall be deemed or construed to authorise 
the company to require any owner, agent, master, consignee or other person having charge of any 
vessel lighter or river craft to employ hire or use any such steamer tug lighter or other ship or boat." 


In both the decisions, the earlier decision of the House of Lords in Perth General Station 
Cammittee v. Ross?, was distinguished. There, it was held that a railway company 
have the right of excluding from their stations all persons except those using or 
desirous of using the railway and may impose upon the rest of the public any terms 
which they think proper as the conditions of admittance, 


It will be seen that, in both the cases cited by Mr. Gopalaswami Ayyangar, the 
decision depended upon the construction of particular provisions of the relevant 
Acts. These two decisions cannot apply to the present case, because there is no 
provision in the Madras Port Trust Act, corresponding to section 33 of the Harbours, 
Docks and Piers Clauses Act, 1847. It follows that no one can claim as ofright access 
to the premises of the harbour or the port to carry on any business. 


Far from there being anything in the provisions of the Madras Post Trust Act 
which confers an absolute right on private persons or bodies to carry on the operations 
which have till now been carried on by the shipping and forwarding agents within the 
premises of the harbour and the port, there are provisions which clearly confer power 
on the Board to undertake such services, and, if they so choose, to exclude other per- 
sons from rendering such services. Under section 42 of the Act, the Board shall frame 
a scale of rates at which and a statement of the conditions under which any of the 
services specified therein shall be performed by itself or by a person to whom any 
service has been relinquished under section 41-A or partly by one and partly by the 
other. The services include transhipping of goods between vessels in the harbour, 

` Janding and shipping of goods from or to such vessels to or from any wharf, quay, pier, 
dock, land or building in the possession or occupation of the Board or at any place 
within the limit of the port, cranage or porterage of goods on any such place, 
wharfage, storage or demurrage of goods on any such place and any other service 
in respect of goods excepting the services in respect of vessels for which fees are 
chargeable under the Indian Ports Act. The specified services are therefore con- 
CUM * 
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templated to be performed either by the Board or by a person to whom any service 
* has been relinquished by the Board, but not by any other person or body. 


* Asimilar provision for excluding private persons from carrying on a particular 
work within the precincts of a dock can be found in sections 81 and 82 of the Harbour, 
Docks and Piers Clauses Act, 1847, itself. In Dick v. Badart!, Cave, J., as he then was, 
while holding that, having regard to section 33 of the Act, a bye-law that no lumpers 
shall be allowed to work on board any vessel in the docks or on the wharves or 
premises of the Company, but such as are authorised by the Company and that only 
the servants ofthe Company should be allowed to work within the dock premises, was 
in excess of the power conferred upon the dock Conipany, referred to sections 81 and 
82 of the Act, which did confer the power to exclude meters and weighers who were 
not licensed. The learned Judge said at page 393 thus: 


. 

** Again, the clause by which the company are empowered to regulate the conduct of all meters 

eand weighers appointed by them bears out my view. The special Act authorises the Company to 

appoint their own meters and weighers, and by the general Act (sections 81 and 82) where under the 

special Act the undertakers shall have the appointment of meters and weighers, they may license a 

sufficient,number of persons to be meters and weighers within the limits of the deck, and fix reasonable 

rates of remuneration to be paid to them, and none but the licensed meters and weighers are to be 

employed to weigh goods in the dock. Ifit had been intended to limit the class of persons who might 

remove cargo to persons employed by the Company only, one would have expected to find similar pro- 
visions with respect to those persons.” 


Section 95 (4) of the Madras Port Trust Act, we have seen, expressly empowers 
the Board.to frame a bye-law for the exclusive conduct of the operations of reception, 
porterage, storage and removal of goods brought within its premises by the Board 
or persons employed by the Board. That provision is a statutory recognition of the 
object as being within the scope of the Act. This rule of interpretation was enunciat- 
ed by Lord MacDermott in Earl Fitzwilliam's Wentworth Estates, Co. v. Minister of 
Housing & Local Government? : 


“ (3) The second limb gives an instance of the power conferred by the first, but in terms which 

amount to a statutory recognition of the purpose described in the second limb as being within the 
scope of the first. Accordingly, if the case comes within the wording of the second limb (the word ‘ so” 
being read as connoting acquisition by agreement and with the approval of the Minister) there is no 
need, in order to perfect the power it purports to confer, to trace a connection between the purpose 
therein mentioned and the performance of some function of the Board.” 
That rule was applied by Rajagopalan, J., in Padmanabhan: v. State of Madras?. In 
that case, it was contended that rule 160-B cf the Motor Vehicles Rules was ulira 
vires, as it was beyond the rule-making power conferred on the Government by sec- 
tion 68 of the Act. In dealing with this question, the learned Judge adverted to 
section 68 of the Motor Vehicles Act, which contains two sub-sections. "The first 
sub-sectior? is in general terms, namely, a State Government may make rules for the 
purpose of carrying into effect the provisions of this Chapter (Chapter IV.) Sub- 
section (2) ran :— 


** Without prejudice to the generality of the foregoing power, rules under this section may be 
made with respect, to all or any of the following matters, namely, : MET 

Then follows a list of items. The contention was that the carriage of mails was not 
one of the enumerated items in section 68 (2) of the Act. But the contention was 
overruled on the ground that section 68 (2) does not exhaust the scope of section 68 
(1). The effect of a provision like section 68 (2) enumerating certain items is thus 
described by the learned Judge : 


** The effect of section 68 (2) is that, with reference to the items included in sub-clause (2), it is 
not necessary for the Court to examine further whether any of these items comes within the scope of the 
general provision in clause (1) of section 68." ! 


Certain provisions of the Sea Gustoms Act were referred to by Mr. Gopalaswami 
Ayyangar, learned counsel for the.petitioners ; but they do not appear to have any 
material bearing on the question that has to be decided, namely, whether the peti- 
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tioners have a right to insist that private clearing and shipping agents should be allow- 
ed to carry on their occupation within the precincts of the Madras Harbour and Port. 
The Sea Customs Act is an Act relating to the levy of Sea Customs Duty. The scope 
of this Act is so entirely different from the scope of the Madras Port Trust Act that 
the provisions of one Act cannot be called in aid of the construction of the provisions 
ofthe other Act. Sections 11, 14, 15 and 16 of the Sea Customs Act, which provide for 
appointment of wharves and warehouses, are intended for affórding the Customs 
Authority, facilities to collect customs dues. Section 196 imposes on the owner of 
goods the expense incidental to: compliance with customs-law. Section 202 (1) 
was particularly relied on by the petitioners’ learned counsel. That only. lays down 
that no person shall act as an àgent for the transaction of any business relating to the 
entrance or clearance of any vessel or the import or export of goods or baggage in 
any Cugtom-house, unless such person holds a licence granted in thie-behalf in 
accordance with the rules made under sub-section (2). These agents, as the marginal 
note indicates, are merely Custom-house agents. The impugned resolution does note 
in any way conflict with any of the provisions of the Sea Customs Act. It does not 
prevent the owners of goods to appoint agents for Ciustom-house transactions. 


- Having regard to our conclusion on the first point, the second point really does 
not arise. Itis true that Article 19 (1) (g) confers on all citizens the right to practise 
any profession, or to carry on any occupation, trade or business. But, obviously, this 
right cannot entitle a citizen to carry on his occupation, trade or business on the 
premises of another person or body. A citizen may have a right to carry on the busi- 
ness of selling fruits ànd vegetables ; but he has no right to carry on his business in 
the compound of a private person, except, of course, with his leave and consent. 
"The decision of this Court in Nagalinga Serva: and others v. State of Madras, furnishes an 
analogous instance. It was held in that case that no fundamental right was infring- 
ed, because certain persons who had been for a long number of years vending various 
articles on the platform of the Madura Junction with the permission of the South 
Indian Railway Co., Ltd., were not allowed to continue to carry on their business. 


Even assuming that Article 19 (1) (g) confers a right on the petitioners, Article 
19 (6) of the Constitution, as amended by the Constitution (First Amendment) Act, 
1951, is a complete answer to the contention based on Article 19 (1) (g). That 
clause inter alia provides that nothing in sub-clause (g) of Article r9 (1) shall affect 
the operation of any existing law in so far as it relates to, or prevent the State from 
making any law relating to, the carrying on by the State or by a Corporation owned 
or controlled by the State, of any trade, business, industry or service, whether to 
the exclusion complete or partial of citizens or otherwise. Article 12 defines 
** the State " as including the Government and Parliament of India and the 
Government and the Legislature of each of the States and all locdi or other 
authorities-within the territory of India or under the control of the Government 
of India. “‘ Law” includes any bye-law, rule, regulation, notification, having the 
force of law (Article 13 (3)). There can be no doubt that the Port Trust will 
fall within the meaning of the term “ State " in Article 19 (6). Itis a corporation 
certainly controlled by the State. Even otherwise “the Port Trust" would fall 
within the extended definition of “ the State" under Article 12, because it would 
bealocalauthority. Article 367 of the Constitution provides that the General 
Clauses Act, 1897, shall apply for the interpretation of the Constitution. 
So, it is permissible to go to that Act for a definition of ‘Local Authority’. 
In section 3 (31) ‘ Local Authority’ is thus defined : i 

* Local Authority shall mean a Municipal Committee, District Board, body of Port Commis 
sioners or other authority legally entitled to, or entrusted by the Government with, the control or 
management of a municipal or local fund." 
We are clearly of opinion that the resolution in question cannot be impugned on the 
basis of any of the provisions of the Constitution of India. This would be so, as 
oe both the petitioners, that is, the shipping agent as well as the owner of the 
goods. 
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A minor point was sought to be raised: by Mr. R. Gopalaswami Ayyangar, learned 
' counsel for the petitioners, based on section 23-A of the Madras Port Trust Act. That 
section provides that no trustee shall vote on or take part in the discussion of any 
question coming up for consideration at a meeting of the Board if the question is one 
in which he has any direct or indirect pecuniary interest by himself or his partner, 
or in which he is igterested professionally on behalf ofa client or as agent for any 
person other than the Central Government, a local authority or a railway company. 
It was said that one Anthony Pillai who was one of the trustees of the Board was the 
President of the Port Trust Employees’ Union. He was apparently one of the two 
representatives of Labour chosen by the Central Government under section 8 (1) 
(h) of the Act The argument was that, as the President ofthe Employees’ Union, 
he had pecuniary interest on behalf of the employees of the Port Trust who would be 
benefited ifthe Port Trust Board took over the handling of export cargo. Rhe con- 
tention was, however, abandoned at a later stage. : 


In.view of the above findings the writ petitions fail and are dismissed. There 
will be no order as to costs.. 


P.R.N. —————— Petitions dismissed. 
[FULL BENCH.] 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :—Mr. JUSTICE SOMASUNDARAM, Mr. JusricE RAMACHANDRA IYER 
AND Mr. JUSTICE ANANTANARAYANAN. 


The State of Madras represented by the Public Prosecutor P 
j ; Petitioner* 


Madras ] 
v. : : : 
G. Krishnan .. Respondent. 


Criminal Procedure Code (V of 1898 as amended by Act XXVI of 1955), section 173 (4)— Construction 
and scope of—Statements recorded under section 164-—Character of —Right of accused to copies thereof prior to filing 
of charge-sheet—Statements—If “ public document "Evidence Act (I of 1872), section 74. (1) (iii)—Inter- 
pretation of Statutes —General and special law—— Judicial interpretation accepted for long time—Efect of —Code— 
Exhaustive character of —Implied repeal—Principle of. . 


The statements recorded under section 164, Criminal Procedure Code, would be public documents 
falling under section 74 (1) (iii) of the Evidence Act and the accused would be entitled to copies of 
the same as a person interested ; but his right to obtain such copies before the filing of the charge-sheet 
has been taken away by implication by section 173 (4) of the Criminal Procedure Code, and he would 
be entitled to the copies of those documents only in accordance with section 173 (4). 


Emperor v. Muthia Swamiyar, (1907) 17 M.L.J. 471 : 1.L.R. 30 Mad. 466, approved. 


Queen Empress v. Arumugam, (1897) 7 M.L.J. 167 : LL.R. 20 Mad. 189 (F.B.), discussed ‘and ex- 
plained. Case-law reviewed. ` Zo’ x - 
Section 173 (4) of the Criminal Procedure Code must be construed as impliedly prohibiting 
the grant of copies earlier than the time prescribed by it. : m 
When two statutes, though expressed in affirmative language, are contrary in matter, the latter 
or special would abrogate the earlier or general. EM : : ae 
., A judicial construction of a statute which had been accépted for a long period of time would, 
prima facie, be taken as expressing the true intention of the Legislature. 
“Statutory Construction” by Crawford, (1940 Edition), page 107, referred to. Maxwell on 
Interpretation of Statutes cited. E i 
An enactment which is a Code, such as the Code of Criminal Procedure, must be deemed to be 
exhaustive in regard to any point dealt with by it. 
Narendra Nath Sircar v. Kamal Basini Dasi, (1896) 6 M.L.J. 71 : L.R. 23 LA. 18: LL.R. 23 
Cal. 563 (P.G.), relied on. i 
Where there is specific provision in the Gode the law must be ascertained by references to its 
provision alone. 


Rahin Sheikh v. Emperor, (1923) LL.R. 50 Cal. 872, relied on. 


- — 


* Crl.R.C. No. 826 of 1960. i D. X be 29rd August, 1060. 
(Cr. R.P. No. 797 of 1960.) . i (1st Bhadra, 1882—Saka). 
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Petition under sections 435 and 439 of the Code of Criminal Procedure, 1898, 
praying the High Court to revise the Order of the Court of the Town Sub-Magistrate, ' 
City I, Coimbatore, dated 14th July, 1960, in. Crime No. 313 of 1960, on the file of 
the R.S. Puram Police Station. 


The Public Prosecutor (P. S. Kailasam), for Petitioner. 
G. Gopalaswami, for Respondent. 
The Court made the following Order of Reference to a Full Bench : 


Somasundaram, F.—This is an application by the Public Prosecutor, Madras, to 
revise the order of the Town Sub-Magistrate, City I, Coimbatore, The respondent 
and some others have been arrested in connection with counterfeiting currency notes 
and they have been remanded to custody. The investigation is not yet complete 
and the charge-sheet has not yet been filed. In the course of the investigation state- 
ments have been recorded under section 164, Criminal Procedure Code. Thee 
respondent applied for copies of those statements. "The Magistrate has directed 
copies of those statements to be granted to the respondent. Against this order direct- 
ing the grant of copies to the respondent, the present revision has been filed by the 
Public Prosecutor. 'The contention of the learned Public Prosecutor is that these 
copies are not to be granted at this stage, that is, before the filing of the charge-sheet. 
He had also contended that even after the filing of the charge-sheet, copies of those 
statements should not be granted unless they form part of the record, though in the 
objection filed by the Deputy Superintendent of Police, Crime Branch, C.I.D., Sri 
R. N. Krishnaswami, he has stated that the accused are entitled to such copies 
only after the charge-sheet is filed. ES 

The question for consideration before me now is whether copies of the statements 
under section 164, Criminal Procedure Code, can be granted at this stage, that is, 
before the filing of the charge-sheet. 


That these documents fall under section 74 (1) (iii) of the Evidence Act seems 
to me to be clear. The other question is whether the accused has a right to inspect 
and demand a copy of the same on payment of the usual charges. On the question 
as to who is a person who has a right to inspect the public document mentioned in 
section 74 of the Evidence Act, there is no indication in the Evidence Act. In the 
Criminal Procedure Code also there is no indication. The Criminal Procedure Code 
does not deal with the public documents as such and so the question as to who has a 
right to inspect such a document and demand a copy is not dealt with therein. The 
question has therefore to be decided on the case-law on the subject. 


In Queen Empress v. Arumugam’, the question that arase was as to whether reports 
made by a Police Officer in compliance with sections 157, 168 and 173, Criminal 
Procedure Code, are public documents within the meaning of section 74 of the Evi- 
dence Act and consequently an accused person is entitled before trial to have copies 
of such reports. That is a decision of a Full Bench of this Court, consisting of four 
Judges. Subramania Ayyar and Davies, JJ., who heard the case in the first instance 
referred the matter to a Full Bench. - In the Order of Reference made by them, they 
say, with reference to documents under sections 157, 168, and 173 that : 


* 2... . . . in the eye of the law, every person has a right to inspect public docu- 
ments subject to certain exceptions, provided he shows he is individually interested in them . . 
Shree In Mutter v. Eastern & Midlands Railway Company? Lindley, L.J., with the con- 
currence of the Lords Justices Cotton and Bowen laid down the rule thus: “When the right to 
inspect and take a copy is expressly conferred by statute, the limit of the right depends on the true 
construction of the statute. When the right to inspect and take a copy is not expressly conferred, 
the extent of such right depends on the interest which the applicant has in what he wants to copy 
and what is reasonably necessary for the protection of such inerest. The common law right to inspect 
and take copies of public documents is limited by this principle as is shown by the judgment in Rex 
v. justice of Staffordshire?. In the case mentioned by the Lord Chief Justice, Lord Denman, Chief 
justice, observed that for the persons interested ‘Every Officer appointed by law to keep records 
ought to deem himself for that purpose (for the production of documents) ‘a trustee "." : 
SEGUE TO VERF EM es 


1. (i897) 7 M.LJ.i67:1LR. 20 Mad. 189 2. L.R. (1888) 38 Ch.D.92, 106. 
(F.B.). i 9. (1837) 6 A. & E: 84, 100 : 112-E.R. 33. 
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The Reference then came beforea Full Bench consisting of Sir Arthur Collins, 

' G.J., Shephard, Subramania Ayyar and Benson, JJ., The learned Judges held 

by. a majority (Subramania Ayyar, J., dissenting) that reports under sections 157 

and 168 are not public documents. In the course of the judgment Collins, G.J., 
at page 194 observes as follows : 

* there appears no doubt -that.a person accused is a person interested in the documents referred 
to in sections 157, 168 and 173, Criminal Procedure Code, if the reports relate to the accusation against 
him ; and if such reports are public documents he would be entitled to inspect and have copies of such documents.” 
(italics is mine). 

Shephard, J., at page 196 states as follows : 

* I think it may be inferred that the Legislature intended to recognise the right generally for all 
persons who can show that they have an interest for the protection of which it is necessary that liberty 
to inspect su@h documents should be given. Within that limit the right appears to be recognised 
according to the English authorities. In the present case there can be no question as to the interest 

e of the party who claims inspection. It is plain that a person charged with an offence is legitimately 

interested in knowing beforehand the particulars of the charge made against him, and the names-of the 
witnesses who are going to support it. His interest is none-the-less a legitimate one, because some 
persons might make improper use of the information so obtained. If, therefore, the documents sought to 
be inspected are public documents, and if they are umprotected by special privilege, it follows that the claim to 
inspection must be allowed (italics is mine). If any of the documents is not a public document, the 
claim must clearly be disallowed.” 
Benson, J., merely held that as the documents are not public documents they cannot 
be given to the accused. Subramania Ayyar, J., clearly held that all the documents 
fell within section 74 of the Evidence Act, and, therefore, the accused is entitled to the 
same. It is clear from the judgment of the Full Bench in the above case that if the 
document falls under section 74 of the Evidence Act, then the accused will be entitled 
to the same as he is a person interested in getting it, unless it is protected by any 
special privilege. But the majority of the Judges held that documents under sections 
157 and 168 are not public documents, andso the accused are not entitled to the same. 
On the question of the report under section 173, Criminal Procedure Code, Collins, 
G.J., and Benson, J., held that the report under section 173, Criminal Procedure Code, 
also is not a public document while Shephard and Subramania Ayyar, JJ., held 
that a report under section 173, Criminal Procedure Code, is a public document 
and, therefore, the accused is entitled to the same. This decision is relied on to 
show only that if the document is a. public document and if there is no express pro- 
vision prohibiting the grant of copies, then the accused will be entitled to the same. 


In Emperor v. Muthia Swamiyar1, a decision of a Bench of this Court, the question 
of granting copies of statements recorded under section 164, Criminal Procedure 
Code came directly for consideration. The question came up for consideration 
before the Jearned Judges on a reference made by the Sessions Judge of Tiruchira- 
palli against the order of the Sub-Magistrate who refused to grant copies of state- 
ments recorded under section 164, Crimina] Procedure Code. The Sub-Magistrate 
relied on the decision in Queen Empress v. Arumugam? though that decision does not 
relate to statements under section 164, Criminal Procedure Code, but only to reports 
under sections 157, 168 and 173, Criminal Procedure Code. The Sessions Judge, 
thought that the Sub-Magistrate was not justified in refusing copies of statements re- 
corded under section 164, Criminal Procedure Code. He, therefore, made a re- 
ference under section 438, Criminal Procedure Code. The learned Judges who heard 
Eur reference referred to the decision in Queen Empress v. Arumugam?, and observe as 
ollows : i 


“ In Queen Empress v. Arumugam ?, it was held by the Full Bench that an accused person was not 
entitled to copies of the reports made by a police officer under sections 157 and 168 of the Criminal 
Procedure Code... .. We have not been referred to any authority in which the present question is 
dealt with. Zt cannot, we think, be determined merely with reference to the question whether these statenents are 
public documents within the definition in section 74 of the Evidence Act, because section 76 only provides the means 
of proof of public documents which any person has the right to inspect, (italics is mine) and whether any 
person hasa right to inspect any particular public document is, in our opinion, a question not dealt 
with by the Evidence Act and altogether outside its scope." (italics is mine). 
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Then the learned Judges point out how the Code of Criminal Procedure does not - 
give a right to inspect and have copies of statements recorded under section 162; 
Criminal Procedure Code, and how the Code provides for giving an accused a copy 
of the charge under section 210, and how the other part of the record and other docu- 
ments referred to in section 548 are to be granted. "Then they say at page 468 : 
* None of these sections entitles the prisoner to a copy of the statements wnder section 162 at the 
present stage. ‘There is, however, no provision similar to section 173 of the Criminal Procedure Code 
which forbids these statements to be used as evidence and if a witness at the preliminary enquiry has 


previously made a statement under section 162, such statement may be put in to contradict him when 
it will become part of the record and the accused will be entitled to a copy after commitment. 


We think that if the framers of the Code had intended that persons under remand should be 
entitled to copies of statements under section 162 of the Criminal Procedure Code, they would have 
said so.. On the contrary, we think they deliberately refrained from doing so on grounds of public 
policy and in accordance with the principle embodied in section 125 of the Evidence Act. "The question 
must, in our opinion, be decided in accordance with the provisions of the Code. We know of no 
general principle of the common law which would entitle an accused person to copies of documents, 
of this kind. As regards the English cases referred to in the Order of Reference in Queen Empress v. 
Arumugam*, in which the parties were allowed copies of public documents on the ground of interest, 
the limits of the common few right to inspect and take copies on the ground of interest were not dis- 
cussed or in question in Mutter v. Eastern & Midlands Railway Co.?, or the other cases referred to, and 
we are not aware of any English authority in favour of allowing an accused person to inspect and take 
copies of statements such as these. We must, therefore, decline to interfere in revision with the Magis- 
trate’s order." : 

It would be seen from the observations extracted from the above decision, Emperor v. 
Muthia Swamiyar?, that though the question arose on a reference made with regard to 
refusal of grant of copies of statements recorded under section 164, Criminal Proce- 
dure Code, beyond making a reference to it in the commencement of the judgment, 
all the other observations relates only to statements recorded under section 162, 
Criminal Procedure Code. I thought that the reference to section 162 might be a 
mistake in printing and I called for the original judgment but I found in the original 
judgment also the reference throughout is only to section 162. There are express 
provisions in the Code of Criminal Procedure prohibiting the grant of copies recorded 
under section 161, at any stage prior to the filing of the charge-sheet because under 
the provisions of section 162 statement made to any Police Officer cannot be used for 
any purpose except to contradict a witness when he is called in the witness-box. 
Now under the provisions of section 173 as amended these copies are to be granted 
before the commencement of the trial after the filing of the charge-sheet. The obser- 
vations which relate to section 162 statements canot apply to section 164 statements. 
The learned Judges in Emperor v. Muthia Swamiyar?, seem to think that the’ 
question of granting copies under section 164, Criminal Procedure Code, cannot 
be determined merely with reference to their being public documents under 
section 74 of the Evidence Act and the application by an` intereSted person 
under section 76 of the Act. It seems to me that in Queen Empress v. Arumugam}, 
the right of an accused to apply for public documents if they fall under section 
74 0f the Evidence Act is recognised because he is a person interested in’ those 
documents. This appears to have been overlooked by the Bench because the 
learned Judges observe that it: cannot be determined merely with reference to 
the qustion of those documents falling under sections 74 and 76 of the Evidence Act. 
Further, the learned Judges in Emperor v. Muthia Swamiyar? observe that in Queen 
Empress v. Arumugam1, the common law right to 4nspect and take copies on the 
ground of interest was not discussed. If discussion means examination of the ques- 
tion in detail and by argument then it is correct. But in Queen Empress v. 
Arumugam?, the Full Bench by a majority held that the documents under sections 
157 and 168 were not public docments. Still they have observed that if they are 
public documents an accused person is the person interested in inspection of the 
record and obtaining copies. To this extent it appears to me that the Bench has 
overlooked the observations of the Full Bench. The only decision, Emperor v. Muthia 
Swamiyar?, which is against the grantof statements recorded undersection 164, 
Criminal Procedure Code, has not given due importance to the weighty obser« 
ee eee LERO 
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vations of the Full Bench. Itis no doubt a decision of a Bench of this Court and 
' itis binding on me. But it seems to me that it requires reconsideration in view 
of.the finding in Queen Empress v. Arumugam!', that an accused is a person interested 
in getting copies of the documents which fall under section 74 of the Evidence Act, 
if it relates to the charge against him. 


It is forcibly centended before me by Mr. Gopalaswami, learned counsel for the 
respondent, that under the present Rule 339 of the Criminal Rules of Practice, copies 
of any portion of a criminal case must be furnished to the parties concerned on pay- 
ment of the proper stamp, étc. It isa mandatory rule and, therefore, it is contended, 
he is entitled to copies of those documents. It is pointed out by him that when 
Emperor v. Muthia Swamiyar®, was decided the rule was different. The rule as it 
stood then was Rule 177 of the Criminal Rules of Practice which was as follows : 

“Copies of any portion of the record of a criminal trial must be furnished to the parties 
concerned on payment of the proper stamp and the authorised fee for copying. . ..? 
whereas Rule 339 of the Criminal Rules of Practice which is now in force is as follows : 
“Copies of any portion of the record of a criminal case must be furnished to the parties 
concerned on payment of the proper stamp and the authorised fee for copying.” 
As it now stands, Rule 339 seems to have altered the position in law from what it 
was at the time when Emperor v. Muthia Swamiyar?, was decided. The learned Judge 
who decided Emperor v. Muthia Swamiyar?, did not referto the Rule 177 at that time 
but nevertheless it may be justified on the ground that under that rule the accused is 
not entitled to copies except during the trial. But the present rule as pointed out 
entitles the accused to get copies at any stage of the case in the absence of any limi- 
tation contained in the rule. i 


The learned Public Prosecutor contends that there are certain provisions in the 
Code of Criminal Procedure which diréct copies to be given such as sections 103 (3) 
and (4), 165 (5), 166 (5), 173 (4), 207-A (3) and (8) and 251-A, Criminal Procedure 
Code and in the absence of a similar provision in section 164 the accused is not entitled 
toit. Mr. Gopalaswami points out that under section 172 (2) thereisa prohibition 
against looking into the case diaries. Under section 172, though a Criminal Court may 
send for police diaries of a case, the accused or his agents shall not be entitled to call 
for such diaries, and they shall not be entitled to see them merely because they are 
referred to by the Court. Similarly there is prohibition in: section 162, Criminal 
Procedure Code, against the use of thestatements made to a Police Officer except for 
purposes mentioned in the section, i.e,, only when a witness is called for the purpose of 
contradicting the same. In the absence of similar prohibition in section 164, Criminal 
Procedure Code, it is contended that the accused is entitled to copy of the same. 


One of the arguments advanced by the learned Public Prosecutor in support of 
his contention that the documents ought not to be granted at this stage is that the 
grant of those documents will only enable the accused to tamper with the witnesses. 
As pointed out by Subramania Ayyar and Davies, JJ., in the Order of Reference in 
Queen Empress v. Arumugam! at page 193: 

* “Tn our view, no weight should be given to the suggestion of the Public Prosecutor that to allow 
the accused access to documents like the présent would enable them to tamper with prosecution wit- 
nesses and thus hinder the course of justice. On the contrary, it is impossible not to feel the force 
of the observation of Trevelyan, J., that he did not know of anything more disastrous to the administra- 
tion of criminal law than that the accused should be debarred from having access to information to 
which he has a right and to which he is not absolutely debarred from having access by some express 
provision of the Legislature (Skorn Sha v. The Queen Empress) 3 
and on a considration of the provisions of sections 74 and 76 of the Evidence Act and 
the decision in Queen Empress v. Arumugam?, and the other provisions of the Code rela- 
ting to both the grant of copies and to the prohibition of granting copies, it seems to 
me that the decision in Emperor v. Muthia Swamiyar?, requires reconsideration. This 
is a question of importance and it arises frequently. 


The papers will therefore be placed before my Lord the Chief Justice for orders 
as to posting the case before a Full Bench. 
= 
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The question that I would formulate for decision by the Full Bench is : 


“ Whether statements recorded under section 164, Criminal Procedure Code, fall under section 
74 (1) (iii) of the Indian Evidence Act and if so whether the accused will be entitled to copies of,the 
same under section 76 of the Evidence Act at any stage of the investigation and even before the filing 
of the charge-sheet and whether there are any provisions in the Criminal Procedure Code or any 
other law prohibiting the granting of copies at the stages mentioned above.” 


Pursuant tothe Order of Reference, the petition came-on for hearing before the 
Full Bench (Somasundaram, Ramachandra Iyer and -Ananthanarayanan, J J.). 


The Advocate General (V. K. Tiruvenkatachari) and the Public’ Prosecutor for 
the Petitioner. . 

G. Gopalaswami, for Respondent. 

The Full Bench expressed the following opinion : f 

Rdmachandra Iyer, J.—The following question has been referred to us for 
decision :— E 

** Whether statements recorded under section 164, Criminal Procedure Code fall under section 
74. (i) (iiy of the Indian Evidence Act and if so whether the accused will be entitled to copies of the 
same under section 76 of the Evidence Act at any stage of the investigation even before the filing of the 
charge-sheet and whether there are any provisons in the Criminal Procedure Code or any other law 
prohibiting the granting of copies at the stages mentioned above." 
The question, as formulated, has to beconsidered in its two aspects, namely, (1) whe- 
ther a statement recorded under section 164, Criminal Procedure Code, could be held 
to be a public document falling under section 74 (1) of the Indian Evidence Act, and 
if so, whether a person , against whom no charge-sheet had yet been filed, could be 
said to have such an interest therein as to entitle him to inspect the same, or obtain 
copies thereof, and (2) whether, even if thetwo questions were answered in the affir- 
mative, there would be any prohibition under the Criminal Procedure Code or any 
other law against permitting him to inspect or obtain a certified copy of such a docu- 
ment. i . 


The claim of the respondent to the copy of the statement recorded under section 
164, Criminal Procedure Code, is rested on the basis that such a statement, on being 
recorded became public document whithin the meaning of section 74 of the Indian 
Evidence Act, and that the respondent against whom an investigation of a cognisa- 
ble offence is proceeding would have such an interest therein as would entitle him 
under the provisions of section 76 of the Indian Evidence Act to a copy of it. © 


Section 74, which defines “‘ public documents ”’, states :— 


“ The following documents are public documents : 

(1) Documents forming the acts, or records of the acts.— 

(i) of the sovereign authority, ° 
(ii) of official bodies and Tribunals, and 2 


(ii) of public officers, legislative, judicial and executive, of any part of India or of the Common- 
wealth, or of a foreign country ; ; 


(2) public records kept in India of private documents.” 


Section 76 provides for the issue of certified copies of publicdocuments. That 
states :— 

_ * Every public officer having the custody of a public document which any person has a right to 
inspect, shall give that person on demand a copy of it on payment of the legal fees therefor, together 
with a certificate written at the foot of such copy that it is a true copy of such document or part thereof, 
as the case may be, and such certificate shall be dated and subscribed by such officer with his name 


and his official title, shall be sealed, whenever such officer is authorised by law to make use of a seal, 
` and such copies so certified shall be called certified copies.” f 


(Explanation Omitted as unnecessary). 
Section 76 in terms entitles a person, who has a right to inspect a public document 
to a certified copy thereof. The section, however, does not specify the persons who 
would be entitled to inspect a public document. But judicial decisions have long 
ago settled that question. It has been held that the right to inspect a public docu- 
ment is correlated to the interest which the person who seeks inspection has in the 
document. That interest should be a direct and tangible one in the document ; a 
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mere curiosity or even an interest in some other matter which could perhaps be 
' better served by the inspection, would not be sufficient. : i 


` * The'right of an accused person to obtain copies of public documents which 
concern the offence with which he is charged was recognised in Queen Empress v. 
Arumugam*. In that case a Full Bench of this Court had to consider whether the re- 
ports made by a police officer in compliance with sections 157, 168 and 173, Criminal 
Procedure Code of 1882 were public documents so as to entitle an accused to thé 
grant of a certified copy thereof. The Court.by a majority (Subramania Ayyar, J., 
dissenting), held that the documents were not public documents, and that the accused 
would not be entitled to copies thereof. In the course of their judgment, the learned 
Judges observed that, if the documents were held to be public documents, the accus- 
ed should hg held to have an interest therein which would entitle them to copies 
thereof under section 76 of the Indian Evidence Act. It must be remembered that 
ethe decision under that case was rendered having regard to the provisions of the ` 
Criminal Procedure Code of 1882 which contained nothing corresponding to sub- 
section (4) of section 173 which was introduced by Act XVIII of 1923 or to the present 
section 173 (4). No question arose in that case of the right of a person to obtain 
copies of documents, even before the investigation had: been completed. "That ques- 
tion however arose for consideration in Emperor v. Muthia Swamiyar?. -The decision 
in that case negatived the right ofthe applicant to obtain certified copies of statements 
or confessions recorded under section 164, Criminal Procedure Code, before the. 
charge-sheet was filed. The judgment in that case however contains certain errors. 
(noticed in the order of reference) which justified the criticism that it is difficult to 
ascertain the precise reason which influenced the learned Judges to come to the 
conclusion they did. ‘The judgment would appear as if the question arose in regard 
to the statements recorded under section 162 ; but it is plain from the context that 
the learned Judges were dealing with statements recorded under section 164, Crimi- 
nal Procedure Code. Again the learned Judges could not be held to have correctly 
appreciated the position, when they observed that section 76 of the Evidence Act 
. provided the means of proof of public documents which a person had the right to 
inspect. Section 76, on the other hand, declares the right of a person entitled to-ins- 
pect a public document, to demand a.certified copy on payment of legal fees there- 
for; it does not provide for the means of proof. It was also stated that the English 
cases relied on in the order of reference in Queen Empress v. Arumugam}, did not define 
the limits within which a person interested could inspect a public document. It is 
nothowever clear whether the learned Judges while making those observations 
thought that even if there was an interest there should exist limitations on the right 
to inspect or the question was merely one in what circumstances could it be said that 
there was aff interest. It is, however, clear from the judgment taken as a-whole that 
the main reason for refusing the copies was that there was no provision in the Criminal 
Procedure Code to enable the Court to do so., It has to be seen whether that conclu- . 
sion could be justified on principle or authority. i ' 
Section 164, Criminal Procedure Code, confers a power on Magistrates specified- 
in sub-section (1) thereto to record any statement or confession made to them in the 
course of investigation by the Police before the commencement of the inquiry or 
trial. The statement may be made by an accused, or by one who may ultimately be- 
come an accused , or by a witness capable of giving useful information. . The object, 
of recording a statement under section 164, Criminal Procedure Code, are: (1) to. 
use them as confession in case the person making them is ultimately charged with an. 
offence, and (2) to deter a witness fronr changing his version later by succumbing to: 
temptations, influences, or blandishments. A person suspected of an offence might 
like to confess in a penitent mood and if that opportunity is not taken advantage of, 
he might recant. Interests of justice require that such statements should be recorded. 
in a manner which would be above cavil and not open to objection under sections. 
25 and 26 of the Evidence Act."Section 164, Criminal Procedure Code, provides the. 





1. (1897) 7 M.L.J. 167 : LL.R. 20 Mad. 189, 2. (1907) 17 M.L.j. 471 : LL.R. go Mad, 466, 
F.B.). voe er. Loris Nun e 


"72. 7 THE MADRAS LAW JOURNAL REPORTS. : " [i96r 


machinery for the record of such confessions and statements. From their very nature 
such confessions or statements will necessarily have to be kept secret ; they being ' 
taken in the course of investigation, a disclosure before the authorities decid e»to 
launch a prosecution might impede the even course of theinvestigation or even lead. 
to undesirable results. It is undeniable that one of the prime duties of the State is 
to investigate into offences and bring the offenders to trial. ln our country, the. 
obligation is a statutory one, provided for in the Code of Criminal Procedure.. Reason: 
‘and convenience would dictate that nothing should impair the efficacy of the in- 
vestigation into offences.’ But those considerations will of course not be relevant, ` 
if the law enables a person to obtain copies of such statements even before the com- 
inencement of the inquiry or trial. It is claimed that sections 74 and 76 of the 
Evidence Act provide the statutory basis for the right of a person, against whom an. 
information is given and is pending investigation, to obtain copies of"any public 
document connectéd with the investigation. Those sections being clear, if they 
were to apply to the instant case, the claim of the respondent cannot be rejected" 
merely on the ground that to do so would be inconvenient to the prosecution. 


' The learned Advocate-General contested the right of the respondent to Óbtain a 
copy of a statement made and recorded under section 164, Criminal Procedure Code, 
on-the ground that the record itself would not be a public document and that there- 
fore section 76 which created the right to obtain certified copies in respect of public 
documents would not apply to that record.: The argument was put thus :—À 
confession or statement made under section 164, Crminal Procedure Code, was. in 
substance nothing more than a statement of the deponent, a private individual; 
thé recording of the same under section 164 is done with the object of perpetuating 
the testimony, so as to pin down the parties making statements from going behind: 
them. "That circumstance cannot alter its character and make it as it were an- act 
of the public officer. A public document on the other hand, is one that would form 
the acts or record of acts of a public officer in his capacity as such officer. -Those 
would comprise only the.sovereign or official acts and cannot cover the testimony, 
- incriminatory or otherwise, of a person. A record of such confessions or statements 
cannot give what essentially. is an individual's statement, the status of a public act. 


Alternatively, it was contended that a public document would be one made for 
the purpose of being kept available to the public and deposition or statement not 
being one in which the public could be held to be interested, section 74 would not 
apply. Reliance was placed for the contention on the observations of Lord Black- 
burn in Sturla v. Freccia!, where it was stated at page 643 as follows :— i 


** Y understand a public document there to mean a document that is made for the purpose of the 
public making use of it, and being able to refer to it. It is meant to be where there f a judicial, or 
quasi-judicial, duty tọ inquire, as might be said to be the case with the Bishop acting under the writs 
issued by the Crown. That may be said to be quasi-judicial. He is acting for the public when that 

-is done ; but I think the very object of it must be that it should be made for the purpose of being kept 
public, so that the persons concerned in it may have access to it afterwards." $ 


It will be convenient to deal with the alternative argument first. Under the 
English common law, a public document coming from a proper place or a certified 
copy of it was proof of every particular contained in it. There were several documents 
e.g., Parish registers, Vestry books, Court rolls of Manor, log books maintained in 
the King's ships, those maintained by certain Corporations, etc., which were claimed 
to be public documents in order that the entries therein might be accepted as evi- 
dence without further proof. The rule which insisted access of the public as'a test 
for the document being considered public was necessitated evidently by the reason 
that the possibility of access of the public enhanced its probative value." But this 
rule cannot apply to.our country where the statute defines what a public document 
is. - Under the Evidence Act the right of a person to have access to or inspection 
of the document is not made a condition to its being a public document, but such 
right would arise as a consequence of its being one. In Sturla v. Freccial, a question 
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arose as to the admissibility of a statement containing the age and place of birth of 

- an individual in a report of a Committee appointed by a foreign Government about 
his fitness to hold a post under it. The House of Lords rejected the evidence afforded 
by*the report on the substantial ground that it was not (1) made under a duty to. 
inquire into the circumstances recorded, (2) concerned with a public matter, (ay 
intended-to be retained permanently and (4) meant for public inspection. It is 
clear from the passage in the speech of Lord Blackburn that a judicial act would be a 
public duty. It was also recognised in that case that a matter may be public with- 
out it being the concern of the entire community, i.e, the public at large. Applying 
the rule in Sturla v. Freccia}, it can be said that a statement recorded under section 164, 
Criminal Procedure Code, would be a public document as (1) the Magistrate re- 
cording it performs a duty imposed on him by statute, à public duty, (2) it is 
judicial act, 43) the record could not be considered as one intended for a temporary. 
purpose. The last condition about the access of the public could also be held to 
ebe satisfied in that those who have an interest in the document would (subject to 
such statutory restriction as may exist), by virtue of section 76, be entitled to in: pect: 
But as stated earlier, access of the public to the document is not a necessary condition’ 
for its Being a public document within section 74 of the Evidence Act.. 


This leads. us to the principal contention advanced by the learned Advocate- 
General. Under section 74, the record of the acts ofa public officer acting judicially 
would be a public document. The record of at Court or Magistrate will undoubtedly: 
come under that head. We are unable to agree with the learned Advocate-General 
that a deposition or a statement under section 164, Criminal Procedure Code, will 
not constitute the act of the officer, but merely that of the deponent. . It may be. 
that what occasioned the record: was the statement of an individual ; but as the 
statute imposes a duty on the public officer to record what is stated by the person 
making the statement, the record will be that of the officer just like any other report 
by that. officer in the discharge of his official duties. It is now well accepted that 
the recording of a deposition by a judicial officer is a public act, and that the deposi- 
tions of witnesses taken by the officer of the Court are public documents ; vide Hara 
Nund v. Ram Gopal®, and Chandreshwar Prasad Narain Singh v. Bisheshwar Pratap Narain 
Singh®, So too will be a statement or confession recorded under section 164, Criminal 
Procedure Code,- That section imposes a duty (it may be his. right .as ‘well) on 
the concerned Magistrate to record a confession or a statement, and it also-prescribes 
the formalities therefor ; a record of a statement after administering an oath would 
be a judicial act. This is the view of the Allahabad High Court in Bashiruddin v; 
Emperor*. It was there held. that such statements were public, documents, being 
acts of a jugiicial officer done.under the provisions of the Code. „The. learned 
Advocate-General, however, contended that as it.cannot be said that any authority 
was bound to investigate or prosecute, an investigation will not be.a public duty so. 
that any statement taken in the-course of it could be said to be a public document, 
Reliance was placed on the decision in Hariin'v. London County Council®, to show that 
no duty could exist to prosecute for a criminal offence. .The question in that'case 
was whether the act of prosecution was a '* public duty " within the meaning of the- 
Public Authorities Protection Act, 1893, of England. The plaintiff in that care, the 
suit being one for damages for malicious prosecution, was earlier unsuccessfully pro- 
secuted for stealing certain stamps. The defendants pleaded that the suit was barred 
on the ground that, in prosecuting the plaintiff, they were acting in execution of a. 
public duty within section I (a) of the Act which stated: > > - - 


“ Any action., . . . . against any person for any act, done in pursuance, or execution. ses. . 
of any Act of Parliament, or of any public duty or authority, in respect of any alleged neglect, ‘and’ 
so on ” shall not lie unless it is commenced within six months next aftertheact . . . , .” 
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Avory, J., held that the public duty referred to in the section meant a duty which 
could be legally enforced, having regard particularly to the succeeding words . 
relating to a neglector default of the duty, and that the duty to prosecute foran 
offence was not a public duty within the statute. We cannot see how the princi- 
ple of that decision can apply to the instant case. Under the Criminal Procedure 
Code the Police is charged with the duty of investigating offences : so.also the Magis- 
trate with a duty to record a confession or a statement by a persofi during the course 
of investigation. ME 


The argument then was that even assuming there was a public duty in a Magis- 
trate to record the statements under section 164, it is not every act in the perfor- . 
mance of that duty that would become a public act, particularly when the Evidence 
Act itselfshowed that the Legislature made a distinction between the part of the act 
which is strictly the act of the officer and the other part which is only the Statement of 
an individual. Reliance is placed in this connection on section 80 which raises a 
presumption that the document which purports to be a deposition or confession is* 
genuine, duly taken and given under the circumstances recorded therein. It was con- 
tended that if the Legislaturé had intended that the entire record were to be treated 
as a public document, section 77 would have'sufficed as it specifically provided that 
certified copies of public documents could be produced in proof of-the contents 
thereof, or that section 80-would have been made to apply to the entire deposition. 
There is, however, a fallacy in the argument. Section 77 applies to certified copies 
of all types of public documents enumerated under section 74 : in the case of a re- 
cord of a deposition or confession, a mere recital that-they were taken in accordance 
with the rules may not always be sufficient, as but for section 80, they will have 
to be proved. Section 80 dispenses with the necessity of formal proof in the case 
of (1) deposition of a witness in a Judicial proceeding, (2) record of a statement or 
confession which has been taken in accordance with law : it raises a presumption 
that the document is genuine, that the circumstances mentioned in the document 
existed, and that the record wasduly made. Sections 77 and 80 should, therefore, 
be held complementary to each other in a case where public document is a deposition 
given before judicial officer or where it is a statement or confession. The former 
section enables proof of the public document by the production of a-certified copy 
while the latter raises a presumption as to the document itself. It will be meaning- 
less to raise any presumption like the one under section 80 in regard to the portion 
relating to the deposition or confession. We fail to see how section 80 can be cons- 
trued as implying that the actual deposition or confession would not be a public 
document. E 

Reference was then made to section 30 of the Evidence Act which enables a 
Court to take into consideration the confession of a co-accused. "The argument 
was put like this. Suppose a person while giving a statement under section 164, 
Criminal Procedure Code, implicates himself and another, but ultimately the 
person making the confession is not charged while the other person alone is charged, 
the confession will not be admissible against the person charged, as the person who 
confessed is not a co-accused. If such a document is not-éven admissible, how 
could it be a public document the recitals of which could be proved by the pro- 
duction of a certified copy in respect of which a presumption could be raised: 
under section 80 ? There again is a fallacy in the argument. The fact that a 
document is a public one does not necessarily mean that it is either relevant or 
admissible. That question has to be decided with reference to the other provirions 
-of the Evidence Act. Conversely, the fact that a document is not admissible, 
«cannot mean that it is not a public document, if otherwise it is one. ; 


A Magistrate recording a statement or confession unde: section 164, Criminal 
Procedure Code; is performing a judicial act and the record would be a public docu- 
-ment within the meaning of section 74 of the Indian Evidence Act. To entitle the 
respondent to à certified copy of such a document, he should show that he is interest- 
ed in the document. In the present case, the investigation. is still proceeding : 
no charge-sheet has been filed. It cannot be predicated with certainly that the 
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respondent will be ultimately charged. Can it be said for that reason that his interest 

' is not a direct one but merely hypothetical? We are of opinion that it is not so. 
The respondent is kept in remand and that itself would be sufficient to show that he 
has a substantial interest in the statements or confessions which presumably have 
implicated him. If the question of the respondents right to the grant of the copies 
has to be decided purely on sections 74 and 76 of the Evidence Act, there can be no 
doubt that he would be entitled to it. j 


But it can readily be conceded that the right granted by section 76 of the 
Evidence Act might be restricted or taken away by another statute, It has, there- 
fore, to be seen whether there is any other statutory provision which takes Away or 
qualifies the right granted under section 76 of the Evidence Act. The statute which 
deals with the statements or confession in question is the Code of Crimina] Proce- 
dure. There is no express provision in that Code which prohibits the granting of 

ecopies of such statements. But it is not always necessary that a statute should 

necessarily be explicit in the matter. The language of the statute may: be such 

that a prohibition can be implied. In “ Statutory Construction." by Crawford 

(1940 Editicn), it is stated at pages 266 and 267 :— : 

“The implications and intendments arising from the language of a statute, are as much a part 
of it as if they had been expressed. But it is only necessary implication which may thus be read into 
the statute. Mere desirability or plausibility alone will not meet the test. And while the implication. 
does not need to shut out every other possible conclusion, or be one from which there is no escape, 
it must be one, which, under all the circumstances, is compelled by a reasonable view . 0f the statute, 
and the contrary of which would be improbable and absurd. In order to meet the test, the impli- 
cation must be so strong in its probability that the contrary thereof cannot be reasonably supposed. 
E In a broad sense, true implications are as much a part of the language which makes up the 
statute as the meanings of the various words are a part of it. Viewed from this standpoint, no. 
exception is created to the general rule that the intent of the law-makers must be derived from the 
language used in the enactment. And the Court in ascertaining a necessary implication is 
simply determining and making effective the legislative will.” 

It has to be considered whether there is anything in the Code from which it can be 
implied that the right of inspection conferred on a person interested under section 76. 
of the Evidence Act is taken away in regard tc the cases provided for by it. The 
Code of Criminal Procedure which enacts in the main the procedural or adjectival 
criminal law, also provides for the duties of the police in investigating the offences. 
Chapter XIV deals with information to the police and its power to investigate, 
The enactment being a code, must be deemed to be exhaustive in regard to any point 
specifically dealt with by it: Vide Narendra Nath-Sircar v. Kamal Basini Dasi!. 
Therefore, where there is a specific provision in the code, the law must be ascertained 
by reference to its provisions alone: Vide Rahim Sheikh v. Emperor?, When a code 
which itself confers a power to investigate and take statements during such investi- 
gation provides, also for the grant of copies of statements made by persons during: 
the course of investigation at a particular stage of the investigation, it is but reasonable 
to assume that it did not envisage any grant of copies at any earlier stage of the 
investigation. An examination of thé provisions of Chapter XIV of the Code shows 
that there is a ban on the use of statements recorded under section 161 (3) except, 
for the ‘purpose of contradiction of the prosecution witnesses. No such limit for 
the use 1s placed in regard to statements under section 164, though such statements . 
(except confessions) will not be substantive evidence. - In both cases, their use can. 
normally be only if and when the enquiry or trial begins. The statute fixes the- 
stage at which the copies would be given to the accused. Section 173 (4), Criminal 
Procedure Code, provides that, after forwarding of a report by the police, the accused: 
shall be furnished, before the commencement of the inquiry or trial, free of cost, a 
copy of the police report, the first information report and all other documents or 
relevant extracts thereof including statements and confessions, if any, recorded’ 
under sections 164 and 16: (3) of all the persons whom the prosecution proposes to. 
examine as its witnesses. Whatever might have been the position before the amend-- 
ment of the section in 1955, a right is now created in the accused in a criminal case- 
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for obtaining copies of statements taken during the course of investigation at a 
particular stage or time. That would mean that there is a limitation placcd on the 
right: it would also mean that the copies should not be granted earlier. If for 
instance a person is empowered to conduct an enquiry confidentially with instructions 
to disclose it to others at a particular stage, it does not need much argument to say 
that disclosurc at any earlier stage is prohibited. Such a prohibition would bc a neces- 
sary implication from the nature of the inquiry and the provision for the, stage at 
which the disclosure is to be made. We have, therefore, to consider whether on 
a true interpretation of Chapter XIV of the Code there is implied prohibition for 
the grant of copies at a ‘stage earlier than the filing of the charge of theft. The 
principle of interpretation of a statute as stated by Maxwell on Interpretation of 
Statutes (10th Edition) at page 191, is :— 

_“ In*determining either the, general object of the Legislature, or the meaning of {ts language in 

any particular passage, it is obvious that the intention which appears to be most in accord with con- 
venience, reason, justice and legal principles, should, in all cases of doubtful significance, be presumed 
to be the true one.” 
The rule stated above applies to the ascertainment of the scope and operation 
of a statute and is not to be mixed up with what we have stated earlier in regard 
to the interpretation of a statutory provision which is clear in its terms. To put it 
mire clearly, if the question is whether on the terms of section 76 of the Evidence 
Act the accused. would be entitled to a copy, the Court could not enquire into the 
reasonableness of the request or of the haid-hip to the prosecution. But if the 
question is what.was the object with which Chapter XIV cf the Code was enacted 
and whether the grant of copies provided for under section 173 (4) was the only 
remedy and whether thereby there is an implied prohibition against the grant of 
copies earlier, the object of the enactment, etc., could be considered. In the 
latter class of cases the Court would be entitled to ascertain the intention of the 
Legislature in accord with reason and avoiding inconvenience : and the aim, object 
and scope of the enactment would be relevant. Maxwell on “ Interpretation of 
Statutes’, states at page 19 :— : NE: i 

© The literal construction then, has, in general but prima facie preference. To arrive at- the real 
meaning, it is always necessary to get an exact conception of the aim, scope, and object of the whole 
Act ; to consider, according to Lord Coke :.(1) what was the law before the Act was passed ; (2) 


what was the mischief or defect for which the law had not provided ; (3) what remedy Parliament has 
appointed; and (4) the reason of the remedy...... s : uy 


` “At page 20 :—"' The-true meaning of any passage, it is said, is to be found not merely in the words 
of that passage, but in comparing it with other parts of the law, ascertaining also what were the cir- 
cumstances with reference to which the words were used, and what was the object appearing froma 
those circumstances which the Legislature had in view.” . 2 ex 
We have alxeady réferred to the fact that an investigation into aneoffence has 
necessarily to be kept confidential till the charge-sheet is filed. When therefore 
the Code provides for the grant of copies after the charge-sheet is filed, it must be 
taken as impliedly prohibiting the divulging of the recorded statements earlier. 


There is yet another principle of statutory constructions which will lead to 
the same conclusion., A later or special enactment which conferred a new right 
would impliedly repeal an earlier one, if the co-cxistence of such right would produce 
inconvenience: (Vide Maxwell on Interpretation of Statutes at page 168). It is 
undoubted that the right given, under section 76 of the Evidence Act cannot co- 
exist with the implied prohibition contained in-section 173 (4) of the Criminal Pro- 
cedure Code. ‘The former should therefore be held not to apply to such statements 
till the. charge-sheet,is filed. 


Section 76 of the Evidence Act which deals with the granting of copies of public 
documents being of general application should be held to be in the nature of a general 
law. The Code of Criminal Procedure could be said to be special law in regard 
to criminal investigation and trials. That a prior or general enactment can be 
rendered inoperative without being actually repealed, is laid down in Williams, In ret, 
————— M 


1 ` te L.R. (1887) 36 Ch. D. 573. 
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, In that cace, the actuary of a savings bank died insolvent; owing-the bank, money 
reccived in his capacity of actuary. The question aro*e whether thé bank would be 
entitled to priority for its claim against the estate. Urider section 14 of the Savings 
Bank Act, 1863, the bank would be entitled tc- priority in respect cf its claim. But 
und r section 40 of the Bankruptcy Act, which was enacted later, therc was no 
such priority. It was held that, although the prior Act was not in terms repealed 
the sub:equent legislation had\rendered the prior enactment inapplicable in.a case 
where the estate of the debtor was administered in insolvency. At page 577 
North, J., observed : 


** Now it is clear that the provisions of an earlier Act may be revoked or abrogated i in particülar 
cases by a subsequent Act, either from the express language used being addressed to that particular 
point, or from implication or reference from the language used?” 


In Jenkins v. Jonest, an Act of 1540 imposed penalty on the sale of ‘  orclenoed' 4 
title. A mere right of entry by a landlord having title would be a “ pretenced ” 
title. But the Real Property Act of 1845 permitted the sale of the rights of entry. 
A person obt ined by ale fromthe ownera property of which he had no possession. 
What the purchase: acquired was a mere right of entry. It was held that, although 
bef re the enactment of the Real Property Act of 1845 a mere right of entry would be 

** pretenced ” title, the alienation of which was.prohibited by the 1540 Act, the 
effect of the subsequent enactment, though it didnot actually repeal the law, did 
restrict its application to cases other than ‘those, covered by. the latter enactment, 


Whether the precise effect of section 173 (4), Criminal Procedure Code, i is-tó 
be viewed as an implied repeal of section 76 of the Evidence Act in regard to state; 
ments under section 164, Criminal Procedure Code, or merely as a restriction of 
the right declared by the latter in regard to the cases covered by the. former, the 
principle is the same. r 


To sum up, section 76 of the Byidence ‘Act entitles a person Hondi ina publie 
document to inspect or obtain certified copy thereof. A statement or confession 
recorded under-section 164, Criminal- Procedure Code, being a public document, a 
person interested (the respondent) would be entitled to-obtain a-certified copy there- 
of if there is no other statutory prohibition. Chapter XIV of the Criminal Pro- 
cedure Code authorises the recording of a confession or statement during the course 
of the investigation into an offence. Section 173 (4) of the Code which occurs in 
that Chapter provides for the supply of a free copy of the statements specified there- 
in. Thus both section 76 of he Evidence Act and section 173 (4), affirmatively 
enact and confer a right to copies. But the object and intendment of Chapter XIV. 
of the Coge requires that section 173 (4) should be exhaustive of the right , 
at the stage prior to the commencement of the enquiry. To hold otherwise would 
defeat thevery purpose of Chapter XIV, namely, effective investigation into offences. 
Therefore, section 173 (4), Criminal Procedure Code, should be construed as 
impliedly prohibiting the grant of copies earlier than the time prescribed by it. 
That prohibition will become ineffective if an unlimited right under section 76 of 
the Indian Evidence Act is recognised. Therefore, the implied prohibition enacted 
by section 173 (4) would itself imply a repeal or an abrogation in part of the right 
under the former section. This is no new principle. When two statutes though . 
expressed in affirmative language are contráry in matter, the later or special would 

abrogate the earlier or general. 


In Emperor v. Muthia Swamiyar?, the learned uds on a construction ot the 
provisions of the Code, held that a person in remand could not get a copy ‘of a state- 
ment made under section 164, as the Code did not enable him to obtain it. That con- 
clusion was arrived at even when there was no provision in the Cede like the present 
section 173 (4). `The introduction of the amendment specifically providing for 
the grant of copies, should on the principle of the cases cited above be held as 
impliedly taking away the right of the person | under section 76 of thie Evidence Act 





1, L.R. (1882) 9 Q-B.D. 128. i 2. (1907) 17 M.L.J. 471 : L.L.R. 30 Mad. 466. 
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This would be in accord with the general scheme of Chapter XIV of the Criminal 

: Procedure Code. It would, therefore, follow that the accused would have no right ' 
to obtain copies of the statement under section 164, Criminal Procedure Code, befere 
a charge-sheet is filed, notwithstanding section 76 of the Indian Evidence Act. 


Another line of reasoning will lead to the same conclusion. It is a well settled 
principle of construction that a judicial construction of a statufe, which had been 
accepted for a long period of time, would prima facie be taken as expressing the true 
intention of the Legislature: In the ‘“‘ Statutory Construction" by Crawford, 
(1940) Edition, at page 407, it is stated : ; 

“ Similarly, an acquiescence in a statute’s construction as declared by the Court will also arise 
when the Legislature permits the old statute to stand without change, especially for any great length 
of time. „This continued use of the same language on the part of the Legislature ind$tates that the 
Court's construction is in accord with its intent: otherwise it would have used new or different 
language. In fact, it is to be presumed that the Legislature spoke with a knowledge of the case-law , 
npon s subject-matter of the statute. It may also be assumed that such construction met with Legis» 

ature favour. à 


In Queen Empress v. Arumugam}, the copies of the reports were sought after 'charge- 
sheet was filed. In Emperor v. Muthia Swamiyar?, this Court negatived the right of 
aperson keptin remand to obtain copies of the statements under section 164, 
‘Criminal Procedure Code, before the charge-sheet was laid. The decision in the 
later case has been understood as laying down that a person under remand would not 
beentitled to copies of the statements before the commencement of the preliminary 
inquiry, but that, after such commencement, he would be entitled to copies of the 
same: Vide Karuppaswami Moopanar v. Ghottabhai Fanerbhai and Co.* The view taken 
in Emperor v. Muthia Swamiyar?, was also adopted in Ghulam Nabi v. Emperor.* As 
a result of the judicial decisions, the result was that (1) the accused will -not be en- 
titled to copy of the police report, etc., made under sections 157, 168, 173, etc., (2) .' 
that the person suspected of an offence will not be entitled to copies of confessions 
or statements recorded under section 164 before charge-sheet is filed and (3) that 
after the inquiry has commenced the accused will have a right to obtain copies of 
statements recorded under section 164, Criminal Procedure Code. 


In 1923, section 173, Criminal Procedure Code, was amended by introducing 
sub-clause (4) which entitled the accused to the copy of the report of the police 
officer under section 173 (1). The effect of introduction of that sub-clause was to 
get over the decision in Queen Empress v. Arumugam}, which held that a report under 
section 178 not being a public document, certified: copies of the same could not be 
given. The legislature thus remedied the mischief of the decision in Queen Empress v. 
Arumugam}, But it did not seek to alter or remedy the law as laid down ire Emperor v. 
Muthia Swamiyar?, though it must be taken that it was aware of that decision : this 
presumably for the reason that it was in accord with its own intention. This state 
of affairs continued to exist till 1955 when the Preliament by enacting Act XXVI 
of 1955 repealed section 173 (4) and enacted sections 173 (4) and 173 (5). A read- 
ing of the amended section would show that the Parliament accepted the 
principle of the decision in Emperor v. Muthia Swamiyar?, and provided for the grant 
of copies only after the filing of the charge-sheet. It must follow that the decision 
in Emperor v. Muthia Swamiyar?, correctly represents the intention of the Legisature, 
and should be accepted. 


The learned counsel for the respondent relied on rule 339 of the Criminal Rules 
` of Practice as entitling the respondent to the grant of the copies. That rule merely 
states that copies of records in criminal cases must be furnished to the parties con- 
cerned on payment of proper stamp charges. That would not entitle the parties 
to copies of those documents which under the law could not be granted till after 
a particular stage is reached. . 
nnn a 

1. (1897) 7 M.L.J. 167 : I.L.R. 20 Mad. 189 3. (1944) 2 M.L.J. 307. 

.B.). x 4. A.LR. 1929 Lah. 429. 

2. (1907) 17 M.L.J. 471 : L.L.R. 30 Mad. 466. 
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" Our answer to the question therefore can be stated thus : (1) The Statements 
recorded under section 164, Criminal Procedure Code, would bé public documents 
falling under section 74 (1) (iii) of the Indian Evidence Act; (2) the accused will 
be entitled to copies of the same as a person interested ; (3) but his right to obtain 
such copies before the filing of the charge-sheet has been taken away by implication 
by the provisions of section 173 (4) of the Code of Criminal Procedure, and that 
he will be entitled to the copies of the documents only in accordance therewith. 


Reference answered. 


Anantanarayanan, J.—l have had the advantage of study of the judgment of 
my learned brother (Ramachandra Iyer, J.), and I entirely agree with him upon the 
answer propounded by him to the reference before us. If I am impelled to state 
the grounds for our view in words of my own, it is for a significant reason. We are 
here dealing with what appears to be the statutory right of a subject who, in jeopardy, 

«desires to obtain copies of certain public documents which, in effect, are the records 
of information that 1s being accumulated against him upon a grave criminal charge. 
If, by the words ** which any person has a right to inspect ", which occur in section. 
76 of the Indian Evidence Act, the Legislature intended to refer to persons having 
an interest in such documents springing from a possibility of being affected by them, ` 
in accordance with certain well-understood Common Law principles to which I 
shall make more explicit reference later, the instant case before us does indeed furnish 
a most indubitable example of such interest. And if the statutory right exists, it 
cannot be taken away, or even whittled down, upon any considerations of adminis- 
trative expediency or interest. We cannot permit ourselves to: import possibilities, 
or to strike a balance between interests, when the Legislature has not thought fit 
to do so. I can only echo the words of Trevelyan, J., in Sheru Sha v. The Queen 
Empress}, cited with approval in Queen Empress v. Árumugam?, to this effect :— 

* I do not know of anything more disastrous to the administration of the Criminal Law than that 
the accused should be debarred from having access to information to which he has a right, and to 
"which he is not absolutely debarred from having access, by some express provision of the Legislature”. 

Hence, if we are to hold that this right exists, but that by the necessary implica- 
tions of the provision of section 173 (4) of the Code of Criminal Procedure, this right 
cannot be invoked prior to the filing of the charge-sheet by the accused who may be 
in custody. the judicial conscience must be thoroughly satisfied that no alternative 
interpretation is permissible. In brief, we have to hold that the right which an 
accused person in remand might invoke, prior to the filing of the charge-sheet, to 
obtain copies of statements affecting the case recorded under section 164 of the Code 
of Criminal Procedure, upon section 76 of the Indian Evidence Act, is not reconci- 
lable with the intendment and implications of section 173 (4) of the Code of Criminal 
Procedure as now enacted. I think it is necessary to view the case fof an opposite 
standpoint, in its most acute and forceful form, before we permit ourselves to reject 
it. We are undoubtedly dealing with an important right of the subject, and our 
responsibility-is all the greater because our view is based upon an implied repeal 
9r abrogation, not an expressed one. 


I propose to make but this reference to the arguments of the learned Advocate- 
General to the effect that statements recorded under section 164 of the Code of Cri- 
minal Procedure are not ‘public’? documents at all within the definition of 
section 74 (1) (iii) of the Indian Evidence Act, and hence that the question 
adumbrated by me earlier does not arise. My learned brother has dealt with these 
arguments extensively, and has shown the grounds upon which we are unable to 
accept them. I find myself in entire agreement with him. Further, it is not as if 
this matter is res integra before us. There are authorities which are entitled to our 
great respect: Hera Nund v. Ram Gopal’: Ghundreshwar Prasad Narain v. Bisreshwar 
Praiap*, and Bashiruddin v. Emperor’, which have held that depositions of witnesses 





1. (1893) LL.R. 20 Cal. 642 at 645. 639 (P.C.). 
2. (1897) 7 M.L.J. 167: LL.R. 20 Mad. 189 4. (1926) LL.R. 5 Pat. 777- 
at 196 (F.B.). 5. A.LR. 1932 All. 327. 


3- (1899) L.R. 27 LA. 1: LL.R. 27 Cal. 
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“ The test of publicity as put by Lord Blackburn is tha: the public are interested in it...... so 
that if there is anything wrong in it they would be entitled to protest:..... The whole gist of 
the rule,..... is that the publicity must be contemporancous"; `- Tes , 


also see Ioannou v. D:metriou?. ‘But these authorities must be understood against, 
the background of a particular development of English Law, as pointed out by my 

learned brother. They have no relevance to this statutory definition, which is the 

basis of a right which spring: from it, and of a mode of proof. 'The learned Aflvocate- 

General, as I understood him, sought to distinguish such records of the acts of a 

judicial officer as a statement taken under section 164 of the Code of Criminal Pro- 

cedure or a deposition, on the ground that they are primarily not a record of the 

act of a judicial officer at all, but of what an individual said before that officer. 

But such a distinction would be logically unsustainable through the range of 
instances. It would be difficult to hold that the public is affected by a judgment 

inter partes upon a question of fact ; for that reason, a judgment is certainly not the, 
less a ‘ public? document under section 74. It would be equally difficult to hold 

that judicial functions are not being exercised in, for instance; the recording of a 

confession under section 164 of the Code of Criminal Procedure; on the contrary that 

may involve a nice judicial discretion. 


I make no apologies, therefore, in passing to the heart of the problem, which 
appears to me to be this. If we were not confronted with:section 173 (4) of the 
Code of Criminal Procedure at all, could we uphold Emperor v. Muthia Swamiyar*, 
as rightly decided, however, greatly it might be entitled to our respect, both upon the 
principle of stare decisis, and otherwise ? But, if dissenting from Emperor v. Muthia 
Swamiyar*, we affirm the right of a person situated like the present accused, to obtain 
copies of statements under section 164 of the Gode Criminal Procedure even during 
the stages of investigation, on ground of the undeniable urgency of his interest 
in them, and the terms of section 76 of the Indian Evidence Act, can that right be 
whittled down upon what seems to be the insecure foundation of an implied repeal? 
I think that this problem of interpretation does merit searching and anxious 
consideration on our part. But before proceeding into it, I wish to dwell a little 
both.upon the Common Law principles of ascertaining “interest? and certain 
observations in Emperor v.. Muthia Swamiyar*, pertaining thereto. i 


In Mutter v. The Eastern and Midlands Railway Company®, Lindley, L.J., said :— ' 


“when the right to inspect and take a copy is not expressly conferred, the extent of such right 
depends on the interest which the applicant has in what he wants to copy, and what is reasonably 
necessary for the protection of such interest.” : 2 


Commenting upon this and similar English authorities Shepherd, J.,observed 
in Queen Empress v. Arumugam®, that the Legislature appears to have intended, by 
the implications of section 76, to recognise the right to inpect for all persons “ who 
can show that they have an interest for the protection of which it is necessary that 
liberty to inspect such documents should be given." It seems to me that this is the 
true rule, and that any other interpretation of section 76 would be clearly unsustain- 





L.R. (1880) 5 A.C. 623. | 5. (1888) L.R. 38 Ch.D. 92 at 106. 

L.R. (1904) 2 Ch. 534 at 541 and 544. 6. (1897) 7 M.L.J. 167 : LL.R. 20 Mad. 189 
(1952) 1 All E.R. 17g. ; at 196 (F.B.). 
(1907) 17 M.L.J. 471 : LL.R. go Mad. 466. . - 


eb 


= 
. 


D. STATE OF MADRAS J. KRISHNAN (F.B) (Anantanarayanan, FJ. 7 81 


able. As my learned brother has pointed out, the observation in Emperor v. Muthia 
Swamiyar}, to the effect that “ section 76 only provides the means of proof of public 
décuments which any per:on has the right to in: pect ” is not justified, for the section 
clothes the person who has the tight to in'pect, with-a right to obtain a certified 
copy upon payment of the due fees. I find my:elf equally unable to follow the 
rea-oning of the decision, when it attempts to render significant the fact that, in 
order to determine who has a * right to inspect ”, we have to travel outside the ambit 
of the Evidence Act itself. The Legislature intended determinate persons to possess 
this right, and further must have been aware that the means of ascertaining them 
must be present. When the Statute omitted to state the criterion, we may assume 
that this was deliberate, and that the Common Law principle was held to suffice. 
The learned Judges who decided Emperor v. Muthia Swamiyar!, appear to have 
felt that the limits of exercise of the power. could not be gathered precisely om the 
English cases exemplifying the Common Law rule. This difficulty is not clear, 
since an ‘ interest’ which is not a mere curiosity but which springs from the fact 
that the document affects the person concerned or his rights, is a most definite con- 
cept to»apply to a given situation. Thelimits would appear to be self-evident. 


Upon this question of ‘interest’, The King against Tower? is very 
illuminating. That was a case in which a feudal superior who had custody 
of manorial records, refused to grant the tenant the right to inspect, at a stage when 
no suit was pending, though the rights of the tenant were affected. The judgment 
proceeds as follows :— - 


“ The lord has the custody of the muniments which contain the evidence of the manorial rights. 
And shall he, who is a trustee and guardian of the evidence of the tenants’ rights, look it up from them, 
and in a matter too where his own interest is in question ? Ido not see upon what principle of justice 
that is to be done. Nor does the Court require, before it interposes by mandamus, that there must be, 
e suit depending. It would be exremely hard if it did, for then the tenant would be obliged to com- 
mence an action blindfold.” 


This has significance in the instant case, for, at one stage of the arguments, we 
were exercised by the fact that while the accused here could justly plead an interest; 
which was direct and urgent in obtaining copies of the statements, being in remand,. 
'the rule must be uniform and cannot depend on the question of arrest and remand. 
Ultimately, in either case, the person may never be an accused at the trial. But-we. 
are satisfied that ‘interest’ ought not to be narrowly construed. In brief, had the 
matter depended on section 76 alone, we can see no justification whatever for the 
deferring or abrogating the right to obtain copies of such statements with regard: 
to the stage of investigation of a criminal case, as distinguished from the commence- 
ment of the enquiry or trial. I think that we must equally hold that Emperor v. ° 
Muthia Swamiyar* must be dissented from, if the Legislature had not intervened with ` 
the enactment of section 173 (4) of Code of Criminal Procedure in its present form. 


But with regard to this-of an implied-repeal or abrogation by the subsequent 
statute, certainly we are on delicate ground, for the Courts do not favour this mode 
of inference. Upon one test or criterion, the passage already quoted by my learned 
brother from Crawford on “ The Construction of Statutes" (1940) Edition, con-. 
tains this significant qualification that the implication must be compelled by a 
reasonable view of the statute, “ the contrary of which would be improbable and 
absurd”. (page 266); The question is whether we could hold thathere, or whether sec- 
tion 173 (4) ofthe Code of Criminal Procedure and section 76 of the Indian Evidence 
Act could co-exist without conflict as Sri Gopalaswami contends. Crawford states 
(page 630) :— 


“The Courts do not look with favour upon implied repeals, and the presumption is always against , 
the intention of the Legislature to repeal legislation by implication. "The absence of an express provi- 
sion in a statute for the repeal of a prior law gives rise to this presumption. . . . . .” 





m 
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Again, (page 631): 


“ This presumption against the intent to repeal by implication rests upon the assumption that the 
legislature enacts laws with a complete knowledge of all existing laws pertaining to the same subject 
‘so that the failure to add a repealing clause indicates that the intent was not to repeal any existing 
degislation.” 


But bearing these dicta in mind and carefully consideringethe matter, I still 
think that there can be nodoubt whateverthat the Legislature did intend to abrogate, 
by implication, any rights flowing from section 76 of the Indian Evidence Act in 
so far as they relate to copies of statements, efc., under section 164 of the Code of 
‘Criminal Procedure sought to be obtained by an accused, prior to the filing of a 
charge-sheet. This is not merely based upon the canon in Heydon’s case, but follows 
from the entire complex of the circumstances, the prior state of the lay, the self- 
‘sufficient character of the Code of Criminal Procedure, and the intendment of sec- 
tion 173 (4) itself. The situation confronting us here appears to be most aptly 
summarised by a passage in Maxwell on the “ Interpretation of Statutes" (Tenth 
Edition), page 168 :— ] : 

** Again, if the co-existence of two sets of provisions would be destructive of the object for which 
the latter was passed, the earlier would be repealed by the later.” 


It could no doubt be urged that section 173 (4) of the Code of Criminal Proce- 
‘dure does not include words such as “ notwithstanding anything contained in sect‘on 
76 of the Indian Evidence Act.” But that is obviously because section 76 refers to a 
far wider class of persons entitled to inspect and to obtain copies of public documents. 
It has no necessary limitation of reference to accused persons, or to criminal cases. 
"Ihe argument that section 173 (4) merely deals with the exceptional case of the 
obtaining of copies free of cost, as distinguished from the terms of section 76 of the 
Indian Evidence Act, does mean justice to its phrasing, scope and intendment. I 
have no doubt that this is an instance of legislative wisdom, a limitation imposed up- 
on considerations of a balance of opposing interests and opposing principles. We 
must presume that the Legislature introduced this implied restriction as to the point 
of time at which the accused would obtain copies of such ‘public’ documents affecting 
him, well realising that here, as elsewhere, considerations of the liberty and rights of 
an individual, and of public interestand iustice may conflict, and need a harmonisa- 
tion based upon the broadest equities. I would answer the reference as proposed by 

' my learned brother. 


Somasundaram, ~—I entirely agree with the Judgments of Ramachandra Iyer, J., 
and Anantanarayanan, J. 


2 This petition came on for hearing after the expression of opinion bẹ the Full 
Bench. x e 


The Public Prosecutor (P. S. K'ailasam), for Petitioner. 
G. Gopalaswami and S. Sethuratnam, for Respondent. 
The Court made the following 


Onpzn.— The Full Bench has held that the copies of section 164, Criminal Proce- 
dure Code statements cannot bc granted to the accused refore the filing cfthe harge- 
sheet. The order of the lower Court is set a:ide and tre petition is allowed. 


P.R.N. : Petition allowed, Order set aside. 
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(FULL BENCH) 
. IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present :—Mn. P. V. RAJAMANNAR, Chief Justice; MR. JUSTICE SOMASUNDARAM 
AND Mm. JUsTICE VEERASWAMI. i - 


The "Board of Rev&nue, Madras, Chief Controlling Revenue . 
Authority .. Referring Authority* 
v 


Messrs. Simpson and Mc. Conechy, Ltd., Madras .. Respondent. 


Madras Stamp (Amendmsni) Act (VI of 1922)—Schedule I-A, Art. 30 (c)—Lease stipulating for 
premiums or adognce in addition to rent—Duty chargeable. 


Where under a lease deed the parties stipulate for payment of rent and also for advance for dis~ 

e charge of an encumbrance on the property, even though such advance is to be liquidated by a part of 

, therent payable every month, the document will be chargeable to duty under section 30 (c) of Schedule 

I-A of the Stamp Act as amended in Madras. The provision would be attracted even in cases when 
the rent ig paid in advance and there is no other additional sum advanced. 


Reference under Stamp Act, Section 46, (1883) L.L.R. 7 Mad. 203, Collector of Madras v. Runacres, (1943) 
2 M.L.J. 136 : L.L.R. (1944) Mad. 260 and The Chief Controlling Revenue Authority v. Nanabhai Hormusjt, 
LL.R. (1952) Bom. 507, referred to. 


Case referred under section 57 of the Stamp Act by the Chief Controlling 
Revenue Authority, Madras, for the decision of the High Court on the following 
question :— 

“Whether the document in question is chargeable with a stamp duty under Article 30 (c) of 
Schedule I-A of the Act?” 


arising out of a Document presented before the Registrar of Assurances, Madras, 
dated 31st December, 1953 purporting to be a Deed of Lease between S.M. Abdul 
Jameel Sahib who was described as the Lessor and Messrs. Simpson and Mc. Cone- 
chy Ltd., Madras, the Respondent herein, as Lessee. f 


G. Ramanujam for the Government Pleader on behalf of the Referring Authority. 
V. Tyagarajan for M. V. Gopalaratnam and N. K. Pattabiraman, for Respondent. 
'The Judgment of the Court was delivered by 


Rajamannar, C.F.—This is a reference under section 57 of the Indian Stamp Act 
in respect of a document which was the subject-matter of an earlier reference to 
this Court (Referred Case No. 23 of 1957). The question then referred for decision 
was whether the document was to be classified as a lease or a mortgage with posses- 
sion. 'This Court was of the opinion that the document was not a mortgage with 
possession, but a lease, and that it also contained a separate agreement for subroga- 
tion. The learned Government Pleader then tried to raise the question as to the 
proper duty leviable on the document on the footing that it was a lease. We refused 
to answer that question then because that was not the subject-matter of the refe- 
rence. Now, the Board of Revenue, as the Chief Controlling Revenue Authority, 
have made a reference of the question as to what is the stamp duty chargeable for 
the document. 


The point for determination is whether the document would fall within Article : 
30 (c) of Schedule I-A of the Act, that is, the Stamp Act as amended in Madras. - 
. That provision is as follows : 
** Where the lease is granted for a fine or premium or for money advanced in addition to rene 
reserved.” 
The material recitals in the document, in our opinion, leave no room for doubt that . 
the document, as a lease, falls within the scope of the above provision. We under- 








“Referred Case No. 2 of 1959. ( ie Ed October, 1960- 
gr artika, 1882—Saka), 


84 í _ THE MADRAS LAW JOURNAL REPORTS, . e 7 (196r 


stand the word ‘for’ to mean ‘ in consideration of” Inthe preamble to the indenture, , 
we have the following statement :— - ! ' 


** Whereas, with a view to discharge subsisting encumbrances on the property, the Lessor ‘applied 
to the Lessee for an advance of Rs. 75,000 (rupees seventy-five thousand), agreeing to secure unto the 
Lessee the due repayment of the sum on the property hereunder described by rights of subrogation 
and also to grant a lease in favour of the lessee, and the latter consented to grant the advance, interest 
free, subject to terms and conditions hereunder set out.” - . i 
The first clause in the operative portion of the document makes it abundantly clear 
that this advance is the consideration for the lease. The very words “in considera- 
tion of the sum of Rs. 75,000" are used. Clause 3 provides for the rent of a sum of 
Rs. 1,750 per month. Clause 4 empowers the lessee to withhold from and out of the 
monthly rent of Rs. 1,750 a sum of Rs. 750 per month and appropriate the same in 
liquidatjon of the sum of Rs. 75,000 advanced by him. The first covenafit mentioned 
in clause 6 is the covenant to pay the monthly rent reserved, subject to deduction 
above referred to. There is therefore both money advanced and also rent reserved. ' 
It is impossible.to contend that the document does not fall within the mischief of 
Article 30 (c) of Schedule I-A of the Act. . ' 


Cases have arisen, in which the lessee pays the rent for one month or for the en- 
tire period of the lease in advance, and there is no other additional sum advanced. 
Even then, this Court has held that the above provision would apply. In Collector of 
Madras v. Runacres}, the facts were these. Under the terms of the lease of a house, the 
tenant agreed to pay a monthly rent of Rs. 250 in advance and to deposit with the 
landlord a month’s rent, which was to be held as security for future payment of rent. 
It was held that the lease must be stamped under Article 30 (c) of Schedule I-A of the 
Madras Stamp (Amendment) Act (VI of 1922) (vide also, Reference under Stamp Act?. 
The. early decision Reference under Stamp Act Section 46? was relied on by learned 
counsel for the party. There, by a document purporting to be a lease, certain 
land was lea:ed for four years at a:entof Rs. 15 per annum. Out of the total 
rent, it was stipulated that Rs. 50 should be paid in advance and the balance of 
Rs. 10 at the end of the term. It was held that the payment of Rs. 50 in advance 
was not payment of a premium or fine within the meaning of Article 39 (c) of the 
Indian Stamp Act, 1879. It was also held in that case that a document purporting 
to be a rent agreement, in and by which the lessee agreed to -pay Rs.-30 per annum 
as rent and deposited one year's rent with the lessor, which was to be credited to the 
rent of the last year of the term, did not fall within the said Article 39 (c), because 
the deposit of one year's rent „was not a fine or premium. This decision can have 
no application to the instant case,. because, in Article 39 (c) of the Stamp Act of 
1879, the words “ or for money advanced" were absent. ` f ; 


- . 1 

The decisfon of the Bombay High Court in The Chief Controlling Revenue Authority v* 
Nanabhai Hormusji*, may be usefully referred to. There, in consideration of the lessee. 
having paid to the lessor a sum of Rs. 33,000 for rent for three years at the rate of 
Rs. 11,000 per year, the lessor agreed to give the lessee a lease of certain salt pans for a 
period of three years. There was another similar agreement, providing for the grant 
of a lease for two years on payment of the rent for the two years in advance of Rs. 
22,000. It was held that both the sums of Rs. 33,000 and Rs. 22,000 were moneys 
advanced by the lessee to the lessor. Chagla, C.J., observed thus :— 


." If the lessee pays an amount in respect of the rent prior to the liability arising, that payment 
is nothing more than an advance made by the lessee to the lessor. He makes an advance, and the 
agreement is that the lessor will satisfy the lessee’s liability out of that amount when that liability arises. 
But the legal character of that payment is not rent, but moneys advanced by the lessee to the lessor.” i 
In that case, there was no rent reserved in addition. So it was held that the docu- 
ments fell under Article 35 (b) of the Stamp Act, which ran as follows : 


-_ " Where the lease is granted for a fine or premium or for money advanced and where no rent 
is reserved.” E 


cS 
I. (1943) 2 M.L.J. 136 : I.L.R. 1944 Mad. 3. (1888) LL.R. 7 Mad. 203. 
6o. * 4. LL.R. (1952) Bom. 507. 
a. (1902) LL.R. 26 Mad. 473. 
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The decision in Reference under Stamp Act, Section 46,+.was cited ; but. the . learned 
. Judges distinguished it on the ground that it was not necessary "there to consider 
whether the sum.of Rs. 50 was rent or was money advanced. 

-. We hold that the document is chargeable with stamp duty under Ad 30 (0) 
of Schedule I-A of the Madras Stamp oe -Act AMT of i 1922). The re- 
ference is. answered accordingly. MEME 


w 


There will be 1 no order as to costs. o sy FO B 

_ RM. f ———— des Reference. answered 
IN THE HIGH COURT. OF JUDICATURE AT MAIDEAN 

qu "(Appellate Jurisdiction). : 

. Presens:—iMr. P.V. RAJAMANNAR, Chief Justice AND MR. Justice VEERASWAMI. 


Globe Theatre Private Ltd. ; having its registered office : at Bombay ; d 
and its Branch Office at Madras EE is Appellant” 2g S 


s. 


The St&te of Madras represented by Deputy Secretary to Govern- 
‘ment, Home Department, Madras and another .. .. Respondents. 

"Madras ‘Buildings (Lease and Rent Control) Act (XXV of 1949), section 13-—Exemption order under 
Scope of. 

It cannot bé said as a general rule that the power of exemption under secti 13 of the Madras 
Buildings (Léase and Rent Control): "Act, 1949, could be exercised only on grounds ‘Contained in the 
Act as valid grounds for eviction of tenants. Far from it if such grounds exist in any case resort must 
be had to the Tribunals established under the Act and if a party fails to get relicf before such tribunals 
it may not be open to the Government to give relief by exemption Under section 13 of | He Act on the 
same grounds. 

Appeal under clause 1 I5 of the Letters Patent against the Order of the Hon'ble 
"Mr. Jüstice Rajagopalan, ‘dated 14th July, 1960 and made in. the exercise of the 
Special Original Jurisdiction of the High Court in Writ Petition No. 465 of 1960 
presented under Article 226 of the Constitution: of India to issue a writ of certiorart 
calling for the records relating to the order in G.O. Må. No. 351, dated grd February, 
1960 made by the first respondent the State of Madras and quash: the rus order, 


Ky Rajah, Iyer and K.-S. Raramuürthi, for Pp. GC a 
Respondent not epresented. e 


X 


- : ae fe s- ar 


. The Judgment of the Court was delivered by = fee de aS ee NG 


Rajamannar, C. F. — This is an appeal from the Judgment. of ale Jo ix in 
Writ Petition No. 465 of 1960 filed by the Appellant for the issue of a writ of certiorart 
to quash the order of- the Government in G.O. Ms. No. 351, ; dated, grd. F ebruary, 
1960. It is sufficient to staté ‘the following. facts. "The second respondent, who i 1s the 


contesting réspondeént; obtained a lease of a.site in Mount Road, Madras, and cons- ` 


trücted a Cinema Theatre known as thé New Globe Theatre. | He leased the theatre 
to the appellant before us in 1941. Subsequently the Madras Buildings (Lease and 
Rent Control) Act came into forcé. ` In March, 1959, the second respondent applied 
to the Government to exempt the theatre from the] provisions of the, Rent Control Act 
of'1949. The appellant before us opposed the grant of exemption and made his 
representations. “Everitually the Government passed. the order above referred. to 
and exempted the premises from the Opera EOD of se section v of the Act, that i is the 
section relating to eviction. 


t 


” The validity of the impugned order was attacked on E grounds. The. first 
and most substantial ground was that section.13 of the Act under which the Govern- 
ment purported to pass the order of exemption was itself ultra vires and, therefore, 
the Government had no Jurisdiction to act under that section. Unfortunately for the 
"appellant this question is con so far as this Court i Is s concerned br a decision ofa 


t alg 





; n LLR. (1883) 7 Mad. 203. i : 
* W.A. No. 107 of 1960. ea ->> o'th August, 1960, 
di puer Exch: = ae Eg jih Sravana; 1882—Saka). 
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Division Bench to which one of us was a party in Globe Theatres Ltd. v. State of Madras}. 
Following the decision Rajagopalan, J., held that section 13 of the Act was valid. - 
We shall now briefly mention the other ground which also did not find acceptagce 
with Rajagopalan, J., who dismissed the petition. It is contended that the Govern- - 
ment in passing the order in question were really adding another ground for evic- 
tion to the grounds set out in section 7 of the Act. That they could not do, because 
of the principle laid down in a decision of this Court in Abdul Subhan Sahib & Sons v. 
State of Madras?. We confess that there are here and there certain observations in 
this case which might appear to support this argument. But when examined care- 
fully it will be evident that it was not the intention of the Division Bench to lay down a 
general proposition that the exemption could be granted only on grounds contained, 
in the Act as valid grounds for eviction. Indeed the contrary was laid down in the 
‘leading decision in The Globe Theatres v. State of Madras1, namely, that ifa ground is 
` actually'covered by any provision of the Act, then resort must be had to the Tribunals 
established under the Act, and if a party has failed in his attempts to get relief from e 
. Such Tribunals it would not be open to the Government to give him relief on the 
.Same ground. In a later decision, the same Division Bench which decided Abdul 
Subhan Sahib B Sons v. State of Madras, explained the decision in Chinniah Servai v. 
State of Madras?. We agree on this point with Rajagopalan J's. summary which he 
quotes from an earlier decision of his : 


“It should therefore be taken as well settled now that the grant of exemption is not vitiated merely 


because it may resultin eviction on grounds other than those specified in section 7ofthe Act. ‘Itshould. 
be obvious that, if the desired evictiori could be secured under the terms of the Act itself, there should 
be no occasion at all to grant any exemption from the operation of the Act. The exemption is not a. 
substitute for a relief permissible under the Act itself." 


We may point out in this connection that it would be wrong to say that by reason of 
the exemption the Government are adding a new ground for eviction. Actually what 
happens on an exemption is that the ordinary law of the land applies, namely, the 
Transfer of Property Act, and the parties are governed by the provisions of that Act. 
There is no substance in this ground. f 


.Nor do we find any merits in the contention that the Government had not made 

a proper enquiry in respect of the representations made by the appellant and by the 
respondent and that the appellant had not been given an opportunity to offer evi- 
dence which he wished to adduce before the Government. There is nothing in section. 
13 of the Act which makes it incumbent on the Government to conduct any particular 
enquiry. Indeed itis very doubtful if the order of Government under section 13 can. 
be said to be a Judicial order at all; Actually in this case the Government did call for 
‘reports from the Accommodation Controller and they expressly state in the course of 
* the order that they have carefully examined.the request of the respondent in consul- 
` tation with the Accommodation. Controller, Madras. They.also say that they have: 
fully gone through the objection statement of the appellant. Then it was said that 
there was nothing to show that the Government had applied its mind to the relevant 
circumstances which should have guided them in deciding whether or not to grant an. 

. exemption. But here again learned counsel for the appellant is reading far more into. 
the section than can be discovered there. It cannot be said that the Government had. 
travelled outside the record. At the outset they say that the request of the owner 
of the premises is genuine. Tt is not open to this Court to say that they erred in. 
so holding. "Then they discuss the point whether it will be reasonable to grant an. 
exemption. . It is not for this Court again to say whether the Government erred in. 
holding that the exemption would not be unreasonable. The order is not in any 
sense an arbitrary order. It is a speaking order. : ` But it ‘is not open to this Court to. 

examine the correctness of the reasons on which it is based- MEME D 


Finally we should refer to two contentions raised by Mr. Rajah Ayyar, learned. 
counsel for the appellant, which we are not able fully to appreciate. One is that 
1. (1954) 2 M.L.J. 110. 1014, ee fees 
2. (1959) 2 M.L.]. 387: LL.R. 1959 Mad. 8. (1959) 2 M.L.J. 191. 
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the ground on which exemption can be granted by the Government under section 13, 

. should be a ground relating to the building as such and riot relating to the owner 
ofthe building. It is difficult for us to conceive of a case where the ground can have 
rel&tion to the building without having relation to the owner of the building because: 
it is the owner who seeks the exemption. The building itself does not. The Act it- 
self is full of provisions including grounds on which eviction can be obtained, which. 
are personal either to the landlord or to the tenant, as for example, a bona fide require- 
ment for occupation, sub-letting , wilful default in payment of rent, etc. Mr. Rajah 
Ayyar was unable to give even a single instance to illustrate the principle which he 
was advancing before us. Another argument which we have not been able to follow 
is that the respondent was estopped from making an application for exemption be- 
cause he had made an application under section 4 of the Act for fixation of fair rent 
and had succeeded in obtaining an enhanced rate of rent. We need not spend more 
time in meeting this point than to say that because he resorted to section 4 of the Act, 

eit does not mean that he cannot take advantage of another provision of the Act, 
namely, section 13. It must not also be overlooked that the exemption is only from 
the provisions of section 7 of the Act. The respondent is well within his . rights to. 
resort t6 section 4 and at the same time seek exemption from section 7. None of 
the necessary ingredients to found a plea of estoppel is to be found in this case. We 
agree with the reasoning and conclusion of the learned Judge, Rajagopalan, J., and. 
dismiss the appeal. 


R.M. ————— Appeal dismissed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present :—Mmn. P. V. RAJAMANNAR, Chief Justice, AND Mr. JUSTICE VEERASWAMI. 
Seethalakshmi Ammal .. Appellant* 


v. , 
G. Krishnaswami Rao and others .. Respondents. 


Madras Estates (Abolition and Conversion into Ryotwari) Act (XXVI of 1948), section 12—Charge created - 
on private lands in an estate for unpaid purchase money—Effect on, after notification under the Act. 


Under section 12 of the Madras Estates (Abolition and Conversion into Ryotwari) Act, 1948, 
the landholder is entitled to a ryotwari patta in respect of his private lands. ' Hence a charge created 
for unpaid purchase price will enure over such lands and the charge holder cannot be deprived of his 
security over the lands even though they have ceased to be private lands but continue to be the pro- 
perty of the land-holder. The ownership of the private lands continue with the erstwhile zamindar 
with a change in the nature of the tenure. Hence the charge would continue to subsist in respect of. 
the private lands for which under section 12 of the Act a ryotwari patta is issued to the land-holder. 

Appeat against the Decree of the Court of the Subordinate Judge of Tuticorin in. 
Appeal Suit No. 91 of 1956 preferred against the Decree of the Court of the 
District Munsif of Koilpatti in Original Suit No. 190 of 1955. 


R. Rangachari, for Appellant. f 
V. Vedantachari and T. Rangaswami Ayyangar, for Respondent. 


The Judgment of the Court was delivered by . 


Rajamannar, C.7.—The only question which arises in this appeal relates to the- 
effect of the Madras Estates (Abolition and Conversion into Ryotwari) Act on a 
charge created on an estate for unpaid. purchase price under a sale deed relating to. 
the estate. The sale was for a sum of Rs. 14,000 out of which a sum of Rs. 10,400 
remained to be paid. On 4th November, 1917, a deed of charge or hypothecation was 
executd by the purhasers in favour of the vendors over lands comprised in schedules 
tand2. The estate was notified under the Abolition Act and subsequently the land-- 
holder-purchaser obtained ryotwari pattas under section 12 of the Act for the suit 
lands which fell within the category of private or homefarm lands of the landholder, 
eee aaa 


25th August, 1960- 


* S.A. No. 702 of 1957. š 
i 7 Di (3rd Bhadra, 1882—Saka) 
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. In the suit out of which'this appeal arises the representative of the vendors sought to 


enforce the charge inter alia against these lands. ‘The claim: was resisted mainly on . 


*. the ground that the charge had somehow disappeared with the notification under the 
` Act even in respect of the. pannai lands because they had ceased. to be private lands 
and ryotwari pattas had been issued in respectofthem. This contention found favour 
with the learned District Munsif but on appeal the learned Subordinate Judge repelled 
it and granted a decree for the plaintiff. The above second appeal has been filed in 
which this contention is once-more pressed upon.us. Pending the appeal an appli- 
cation for stay. of the passing of the final decree came up before Ramaswami, J- 


He dismissed it. Even at that stage he dealt rather elaborately with the. main : 


contention in the second appeal itself and he held that by virtue.of the notification 
the Government had in no way put an end to, modified or altered.the mutual rights. 
between parties in regard to pannai lands over which the charge had been created. 
He held that the patta lands should.be deemed to be.substituted security for the 
pannailands. The second appeal came up for final disposal. before the same learned , 
Judge. but he considered that the appeal should be ibus a of by a Diason Bench 
as a raised a question of importance. 


. “We do not find any difficulty i in deciding the case. Admittedly, diee was. a 
charge on thé panriai or private larids of the landholder for the unpaid purchase price. 
"The'argüment of Mr. Raügachari, learned counsel for the appellant is that the Aboli- 
tion Act is a piece of expropriatory legislation and the effect of the notification is to 
completely destroy the rights inter se between the chargeholder and the persons who 
created the charge.. This of course is. not quite right, because there.is a provision 
entitling a mortgagee ‘of an estate to obtain relief by the payment of the amount due 
to him from and out of the compensation deposited by Government. - This is an indi- 
cation that it was not the intention of the Act to completely abrogate the rights of - 
mortgagees or chargeho:ders. Indeed Mr. Rangachari concedes that the charge- 
holder in this case also will be entitled to obtain relief so far as the amount of compen- 
sationisconcerned. But his argument, if we understood him right, is that the pannai 
lands-as such have ceased to exist, and though in respect of the same lands ryotwari 
` pattas have been issued to the landholder, théy cannot be deemed to be subject to 
the charge created in this case. We cannot accept this contention. Under section 
12 of the Act in the case of a Zamindari estate, the landholder shall be entitled to 
a ryotwari patta in respect, among other lands, of what can be established to be 
priváte lands within the meaning ‘of section 3, clause (10) (a) of the Estates Land 
Act. If in this case ryotwari patta has been issued, it is only because they have 
"been established to be private lands. Ifinstead of issuing ryotwari patta the Govern- 
ment had takén the interest in these private lands and awarded compensation for 
therm, surely ig cannot be conteríded that the charge-holdet-will not be entitled to 
have the amount of compensation. If that be so; we fail to see-why the charge-holder. 
should be deprived of his.security ovér the. same lands which though they have 
ceased to be private lands continue to be the property of the landholder. Only 
before the notification these lands were subject to the payment of peshkush along 

with other lands in thé estate, but after issue of pattas they would. be subject.to the 
ryotwari assessment. This Court took this view in an early case, vide Q.M.Ps. Nos. 
8017 of 1950, ete., and 1032 of 1951.- We pointed out that the ownership of -private 
lands must be deemed to. continue with the Zamindar and there has only been a 
change of the nature of the burden on such lands. If follows that the charge would 
continue to subsist in respect of the private lands for which under section 12 a ryotwari 

patta has been issued to the. landholder. The second appeal is therefore dismissed 

with costs, : 


RM. ED ` Appeal dismissed: 


E] 
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..IN THE HIGH COURT OF JUDICATURE: AT MADRAS. 


i “iy: C ^75 (Special Original Jurisdiction.) ^^, - E 
: PRESENT :—Mm.]usrtcE RAJAGOPALAN ^. —. 
Parasati Ammal -.—— à ae LAE! Peilttonior® ` 
D. Ps DE RN - - f 
Kuppuswami Iyengar, Proprietor of Sivaji Touring Talkies 


and another - a a Respondents. 7 

. Madras Cinemas Regulation Act (IX of-1955) and Rules framed thereunder—Rule {101 (1}—Space ali 

round—Scope of requirements > M ADT ze MEE 

Consideriag the scheme of rule 101 (1) of the Rules framed under the Madras Cinerhas Regu- 

Jation Act, 1955 and also the object underlying that rule, the requirement of the rule would be satisfied 
Affactually the land around the cinema-shed was vacant, so that if necessity arose people could escape: 
* “into that vacant land from the shed without any real obstruction. „The requirement of vacant space. 
of twenty yards all róund a cinema is a medsure of safety in times of emérgency like fire. The rule it- ~ 
self contemplates that the vacant land may belong to the licensee or to others and there is 


f : u ] nothing in 
‘the rule Xhich implies that the.public should be abletousétheiandaroundasofright. ^-^ 4^ c 


. Petition under Article 226 of thé Constitution of India, praying that in the cir- 
cumstances stated therein, and in the affidavit filed therewith, the High Court will 
-be pleased to issue a writ of certiorari calling for the records relating to the order of 
the second’ respondent lierein dated 16th January, 1960, granting to the first 
Respondent herein a ‘ G- Licence and to quash the said order dated 16th January, 
1960 and to direct the second respondent herein to issue any Licence after strictly 
complying with Rule ror of the Madras Cinematograph Rules. "d 
R. Sundaralingam, P. S. Sarangapant Ayyangar and Kumari Maithrayi Ramadural, 
for. Petitioner. - coe. = D IN UE M. 
' Phe Additional Government .Pleader (M. M. Ismail) and K.. Parasaran, for 
Respondents E ; eh ah x eee . MEN : 
The Court/made the following _ ak ah ge 9 athe 


` Orver.—The first respondent obtained a lease of S. No. 324/4 in Kummangalam 
village, and he applied to the Collector of Chingleput for the issue of a “ No-objec- 
tion Certificate ” to locate a touring cinema in that plot. That,was granted on 
21st October, 1959. He followed it up by applying ior a C-Licence for the cinema 
located in that site, The C-Licence was granted on 16th January, 1960, overruling 
the objections of the petitioner. The petitioner's lands adjoined S.No. 324/4 on. . 


| 24fT, which 


three sides.e It is enough to note that one of those fields was S; No.*g 
belonged to the petitioner and which lay to the west of S. No. 324/4. 


The petitioner applied under. Article 226 of the Constitution for the issue "oe 
a writ of certiorari to set aside the order of the Collector dated 16th January, 1960, 
. under which a C-Licence was granted io the first respondent. PU 


The contention of the petitioner was that the grant of the C-Licence to the first 
respondent for the touring cinema in S. No. 324/4 contravened the provisions of 
rule 101 (1) of the Rules framed under Madras Act IX of 1955. Rule 101 (1) runs : 


_ “The building shall be provided on all its sides with an open space, which in no part thereof 
shall be less than-20 yards in width. 


*€ Note :—The open space of 20 yards may comprise not only of the land of the licensee within the 
fence, but also the open space outside the fence, ifany, whether it belongs to the licensee or not, provided 
that itis open for the public to use the land without obstruction." . 

The factual position has heen set out in the counter-affidavit filed on behalf 
of the Government. There, it was pointed out that, at the south-western 
corner, the shed that the first respondent constructed to house the cinema was only 
37 feet from S. No. 324/1. At the time of the grant of the “ No-objection Certifi- 
M a SN REPE nun EEUU GENER UNO E E Md UNDEOMN TES CHEM Kcu CO 

*W.P. No. 50 of 1950. ~ 14th July, 1960. 

i (23rd day of Asadha, 1882, Saka), 
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cate,” S. No: 334/1 was vacant land.’ Subsequent to the grant of the “ No-objection - 
Certificate” and, apparently, at some point of time before the!C-Licence was granted, 
the petitioner planted some casuarina seedlings, encroaching 20 feet into S. No. 
324/4 with the result that, at the south-eastern corner, there was only 17 feet ofclear 
ground between the cinema shed and the casuarina posts and cásuarina scedlings 
which the petitioner had planted, partly in S. No. 324/1, and partly in S. No. 324/4- 


It is with reference to these facts that I have gotto decide whether the grant of 
C-Licence ‘contravened the requirements of rule xor (1). Learned counsel for. 
the petitioner contended that it was clear that, on the date when the C-Licence was 
granted, even ignoring the encroachment made by the petitioner in S. No. 324/4 
there was only 37 feet of vacant land available in S. No. 924/4. e The further 
‘submission of the learned counsel for the petitioner was that S. No. 324/1 belonged 
io the petitioner, which the public had no right to use, and that the petitioner had 
all along been objecting to any use of her land by the public. The acceptance of” 
"the contention of the learned counsel for the petitioner requires some words being 
read into the Note appended to rule ro1 (1). Learned counsel requires meto 
read it “ Provided that it is open for the public to use as of right the land without 
obstrüction." ‘Considering the scheme of rule rot (1) and also the object underlying 
that rule, I see no justification for reading those extra words into the statutory rule. 
The requirement of vacant space of 20 yards all. around a cinema is a measure of 
safety in times of emergency like fire. The rule ‘itself contemplates that the vacant 
land may belong to the licensee or to others. In a time of emergency like that, no 
question of right to use either the land of the licensee or the adjacent land belonging 
to others was apparently contemplated or provided for in the rules. ‘The require- 
ment of the rule would be satisfied if actually the land around the shed was vacant, 
so that, if necessity arose, people could escape into that vacant land from the shed 
without any real obstruction. If, for instance, there had been a building within 
60 feet of a shed, obviously, that would prove an obstruction which would prevent 
the public or any member of the public from using the land, quite independent of 
any question of a right to use that. It is under these circumstances I am unable to 
read into the note the further words“ as of right ", qualifying the words “used by 
the public.” . : ; y. id iy QC 
. A far as this case is concerned, the position was that, on the date when 
** No objection Certificate” was granted, there was vacant land all around S. No. 
324/4 exceeding 20 yards, though part of it lay also in S. No: 324/1, which did not 
belong to the licensee. Even at the time of the grant of the C-Licence, what the 
petitioner did, did not make it any the less effectively available for uge as vacant 
land without any obstruction. The Collector was therefore justified. in coming 
to the conclusion that the requirements of rule 101. (1) were not violated by the 
conditions prevailing at the time when even the C-Licence was granted. 


Besides, it should be remembered that it is substantial.compliance of the rules 
that is necessary. LE ; d 
The rule nisi is discharged, and the petition is dismissed. 


R.M. Petition dismissed. 


I]. VENKATAKRISHNA HIGH SCHOOLE'7;RANGASWAMI AYYAR (Anantanarayanan, J.). 9x 


" IN THE-HIGH COURT OF JUDICATURE AT MADRAS. 
LE 1D | PRESENT :—Mr. Justice ANANTANARAYANAN. | NS 


“Shri Venkatakrishna High School, Kaniyur, represented by its . 
present Manager and correspondent Sri K. V. Ganapathi `. xo 
Subramania Iyer’ PE ^s. Appellant® - 
Rangaswami Ayyar and another ` me Respondents. 
- . Madras Indebted Agriculturists (Repayment of Debts) Act (I of 1955), section 2, Explanation II (b) — 
“Debt? due—Meaning of... =. . v d eun D. a ` 
Having regard to the object of the Madras Indebted Agriculturists (Repayment of Debts) Act,. 
1955 and the context in which the expression * due’ occurs in the definition of the term * debt’ in. 
* section 2 (b)-of the Act, the expression ‘ debt > would cover all debts due by an agriculturist, subject. 
to the statutory exceptions, whether they were immediately enforceable or not by the creditors.-.. 
* Debt due "in its wider signification includes debts payable immediately or in future. t SN 


: Appeal against the decree of theiCourt of the Subordinate Judge of Coimbatore, 
in O.S. No. 157 of 1955. ; ` m 


A. Subramania Ayyar amd S. Jayaraman, ‘for Appellant.’ 
V. S. Ramakrishnan (amicus curiae), for Respondents. 


The Court delivered thé following 

JupcwENT.—-This appeal involves a point of some interest, relating to the inter- 
pretation of the expression ‘due’ as occurring in the definition -of ‘debt? in 
Explanation II (b) to section 2 of Madras Act I of 1955. - - T 


, The facts necessary for an appreciation of the question are very simple. The 
plaintiffin the Court below is a High School represented by its Manager and. 
correspondent, and is also the appellant here. There was a deed of mortgage 
executed by the two defendants in favour of the plaintiff for a principal of Rs. 10,000- 
on 14th November, 1945. The defendants contended that they were agriculturists: 
entitled to the benefits of Madras Act IV of 1938 as well as of Madras Act I of 1955. 
„Admittedly, the present action was instituted by the plaintiff-appellant during the 
period when suits of this kind were barred under section 3 of Madras Act I of.1955, 
which was an enactment intended to give benefits to indebted agriculturists. Under 
sub-section (2) of section 3 of the Act, if such a suit is filed, the Court shall in. 
decreeing the suit direct the plaintiff to bear his own costs, and pay the costs of the 
defendant who is an agriculturist. . ; ot CA 

In accordance with this provision of law, the Court below, in' granting the 
preliminary decree, directed that the plaintiffs should be disallowed their costs, 
and should further pay the costs of the defendants under sub-section (2) of section 
3 of Madras Act I of 1955. The short point raised in the appeal is that the debt 
in this case does not fall within the Explanation already referred to by me, because, 
though it existed.as a debt between the parties, it was not enforceable by the cre- 
ditor on 1st October, 1953, under the terms of the contract. In order to appreciate 
this point, it is necessary to refer to the definition itself, which is in the following: 
terms : : ER : 

** ‘Debt’ means any liability in cash'or kind, whether secured or unsecured, due from an agri- 
culturist on the 1st October, 1953, whether payable under a contract or decree or order of a Court, 
Civil or Revenue or otherwise,” oe ome 
In the present case it is not disputed that (1) the mortgage deed was executed 
on 14th November, 1949; (ii) that, under the terms of the contract, the principal 
amount was payable only after a period of 5 years from that date and (iii) that, 
actually, there was no interest due upon the mortgage upon the date, 1st October, 
1953, since interest for that year would accrue only on 14th November, 1953. 
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Hence, the argument is that this is not a debt ‘due’ ‘within the ambit of the de~ 
finition, and that in consequence, section 3 (2) under which costs were awarded in 
this case would not be operative, as between the parties. 


Tt would at once be obvious that the entire argument depends upon the construc- 
tion of the word ‘ due? as'occuxring in the definition. The argument of the learned 
counsel for the plaintiff-appellant is that this means not merely that a debt subsists 
between the parties, and that there is a jural relationship of creditor and debtor, 
but also that the debt is enforceable as such by the creditor. In other words, unless 
the debt was enfoféeable on st October, 1953, by the creditor, or. was payable by 
‘the debtor on that date, which is the same thing, the definition would not apply. 
"The question is, how far such an argument finds support in the authorities available 
upon this problem of interpretation. . : Ta 


In Stroud’s Judicial Dictionary, 3rd edition, the word ‘ due’ is defined under two. 
primary meanings. Firstly, a debt-is ‘due * when it is payable or immediately 
‘payable. Secondly, a debt is due even when it is payable in futuro, and when -it 
is owing and subsisting. -Before I refer to the cases on the subject, I may also refer 
to a discussion upon this aspect in The United States v. The State Bank of North Carolina, * 
Mr. Justice Story said as follows in delivering the opinion of the Court : ' B 

“The whole difficulty arises from the different senses ia which the term ‘due’ is used. It is 
:sometimes used to express the mere state of indebtment, and then is an equivalent to owed, or owing. 
And itis sometimes used to express the fact that the debt has become payable." 


„An examination of the cases reveals that both, these meanings are normally 
attached.to the expression, and that-the wider signification ought not to be excluded, 
unless the language used expressly warrants such a restriction in the scope of the 
‘meaning. Thus, for instance, James, V. C., stated in European Life Assurance Soctety, In 
re?, thata debt was ‘due’ when it was payable. Again, in Stockton Iron Go., In re, 
‘where certain articles gave a company a lien upon the shareholders’ shares for moneys 
due from the shareholder, the word was interpreted as meaning ' presently payable * 
in the context of the particular facts. But as Gibson, J., stated in Irish Land Com- 
“mission v. Massereene*, ‘due’ means not merely immediately payable, but payable 
‘in futuro. In ex parte Gawley®, a debt was held ‘ due’. notwithstanding that the 
Statute of Limitations. might have-barred the remedy, for that does not extinguish 
"the debt. as distinguished from the remedy. EE" 


Having these authoriues in mind, as well as the entire scheme of this Act, parti- 
-cülarly.as revealed by the language of Explanations Y and II to section 2 (b), I have 
no doubt that the Act intended to give relief to agriculturists-debtors who were in 
_a.state of indebtedness, whether the debts, which they owed, wete*immediately 
‘enforceable by their creditors, or otherwise. RM DD CE 

The decision cited by learned counsel for the appellant, Ramanathan Chettiar 
‘y, P. S. L. Ramanathan Chettiar®, relates to the interpretation of the words ‘payable 
-on such commencement’ in séction 19 (2), with reference to a deposit. -That has , 
no relevancé to the present question of interpretation. ,Hence, after a careful 
‘consideration of the context in which the expression ‘ due’ occurs, the entire scheme 
"and intendment of the relevant provisions, and the authorities available upon the 
interpretation of the expréssion ‘due’ as occurring in statutory law, I have no doubt 

whatever that the lower Clourt was justified in applying section 3, sub-section (2) to 
‘the present facts and in awarding costs accordingly. 
i The appeal is thérefore dismissed. The respondents are unrepresented, and 
‘hence the parties will bear their own costs. Before parting with the appeal, I 
Jdesire to acknowledge my indebtedness to Sri V. S. Ramakrishnan, who has acted 
-AS amicus curiae for the absent respondents, at the instance of Court.. — 5 
RM. i — ds ` Appeal dismissed. 
1, (1832) 30-33 U.S. Sup. Gourt Report 28 at -- 
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IN THE HIGH ‘COURT OF JUDICATURE AT MADRAS. 
_ Js ` (Special Original Jurisdiction.) i 
PifeseNT :—MR. Justice RAJAGOPALAN | AND Mr. JUSTICE - RAMAGHANDRA TYER. 
K: M. S. Lakshmana se "i: : e $ a.t Petitioner” 


v. ` 
The Additional Tncome-tax Officer,. Special Circle, Madras .. . Respondent. - 


Income-tax Act (XI of 1922), sections 2 (6-A) (c) and 12 (1-B)— Object and scope of — Controlled company— 
Loans to shareholders to the extent of accumulated profits—Deemed to be ‘dividends’ and liable to tax as on income— ` 
Legislation competent under Entry-82.0f List I, Schedule VII of Constitution Legislation to prevent evasion of” 

* tax—Entry 97 of List I, Schedule VII and Article 248 of the Constitution—Legislation competent as under the- 
residuary powers Artic 14 of the Constitution—No violation. ^ — . 


The effect of sections 2 (6-A) (e) and 12 (1-B) of the gne das Acti is to create a fiction and. 
to treat the loans received by a shareholder in a controlled company to the extent of the undistributed 
profits as ‘dividends’ though factually no such dividends were received. 3 Di a 


The purport of; sections 2 (6-A) (e) and 12 (1-B) of the Income-tax Aċti is to tax income and dé 
impugnod legislation would come within Entry 82 of List I, Schedule vil of the Constitution n axes. 
6n income other than agricultural i income. -~ 


The word ‘income * in Entry 82 should be construed to tid to all antillary or subsidiary 
matters which. can fairly and reasonably be said to comprehend in it and the legislative measure to- 
prevent evasion of tax on income would be within the scope of thelegislative powers to tax income. 


If the essence of the transaction were to be looked into it will be seen that the tax sought to be- 
levied is only on the occasion of the loan the loan being only the semblance for the payment of profits. 
Where a shareholder in a controlled company possessing accumulated profits takes money with no 
idea of repayments it would be open to the legislature to tax such drawings as income as Pur so dei. 
it legislates having regard to the reality of the transaction. 


The Union Legislature would]have authority to enact the | legislation ‘andes Article: 
.248 and Entry No.-97 in List I of Schedule VII of the Constitution which confers, iresiduary Powers 
of legislation on matters not enumerated in Lists I and III of Schedule Vil. 


The classification attempted is between controlled companies whose main business is not money- 
lending and other companies and the classification is a real one and the provisions of the impugned. 
legislation undoubtedly treat alike all those shareholders ofa company who borrow from it when 
there are accumulated profits. The impugned provisions do not violate Article 14 of the Constitution. 


Petition under Article 226 of the Constitution of India, praying that.in the 
circumstances stated in the affidavit filed therewith the High Court will be pleased 
to issue a writ of certiorari calling for the records in G.I. No. 7-L/55-56, dated 28th 
February, 1957, on the file of the Additional Income-tax Officer, Special Circle, 
Madras; and quash the order therein. 


OV ` Tyagarajan and T. V. Balakrishnan; for Petitioner. 


. The Advocate-General (V. K. Thirwenkatachari) 1 for C. S. Rand Rao Sahib, 
Special Counsel, for Respondent 


The Order of the Court was made by 


‘Ramachandra Iyer, J. —This is a petition under Article 226 of the Constitution: 
praying for the issue of a writ of certiorari to call for records in G.I. No. 7-L/55-56, 
dated 28th February, 1957, and to quash the order of the Additional Income-tax 
Officer, Special Circle, Madras; assessing the potione to tax Under s section 34. of 
the Indian Income-tax Act. . ; : : 


The ed an. assessee, was ‘assessed to an income of Rs. 3, ‘362 for, the year 
1955- oes he corresponding year of account being 13th April, 1954 to. 12th April, 
1955 ) on the basis. of his return, - no tax was levied thereon, as it was below the 
taxable limit. - Some time thereafter, the Additional -Income-tax Officer, Special 
Circle, Madras, obtained information. which revealed that the assessee had failed. 
to disclose: “fully and truly his real i income for the year; "The Officer initiated pro- 
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ceedings under section 34-0f- the Act, and after enquiry, found-that, during 
the year of account, the assessee should be held as deemed to have received by . 
"way of dividend a sum of Rs 1,013,695. On that finding, the petitioner was 
assessed to tax on his total income: of Rs 1,05,057, the tax levied -theredn 
being Rs. 31,830-8-0. The petitioner has filed before the Appellate Assistant 
‘Commissioner, an appeal against the order of assessment under séction 30 of the Act. 
He has also applied under Article 226 of the Constitution for guashing the same 
-on' the ground that the provisions of the Indian Income-tax Act, namely, sections 
2(6-A) (e) and 12 (1-B), under which he was, deemed to have received the dividends, 
were ultra vires of the Union Legislature. "E 


The facts necessary to appreciate the question raised are these. "The assessee 
is a shareholder, owning one share of Rs. 1,000 in a private limited company, K.M.S. 
Lakshmana Iyer & Sons, Ltd. The company has its registered office at Madurai, 
and carries on buiness as dealers in yarn, it being one of the distributors of the yarn 
-produced by Madura Mills, Ltd. The year of account adopted by the company is 
-the year ending with 15th of September, each year. The paid up capital of the 
company, is Rs. 5,00,000 divided into 500 shares of Rs. 1,000 each. During the re- 
evant period, the other shareholders in the company were the four sons of he peti- 
.tioner, the first three holding 125 shares each and the fourth 124 shares. On gist 
-August, 1955, the assessee transferred even the one share held by him in favour of 
‘his fourth son. . There is no dispute that the company is a “ controlled company ” 
coming within section 23-A of the Income-tax Act, and that, during the relevant 
period, the petitioner was a shareholder therein. - 


The Company earned considerable profits. a sum of Rs. 25,000 out of the un- 
-distributed profits was set apart on 16th September, 1953, as a reserve. In the follow- 
ing year that is, on 16th September, 1954, there was a similar reserve of Rs. 75,000. 
“Those amounts, which could have been distributed to the shareholders as dividends, 
"ere not so distributed. But. the petitioner was drawing monies from the 
- company as loans. During the year of account, a sum of Rs. 70,429-9-11 was granted 
to him asaloan. On 27th April, 1955, the liability of the petitioner to the company 
for amounts granted to him by way of loans was Rs. 87,596-0-8. On the latter 
date, the company by a resolution made in that behalf, wrote off the entire amount 
-due by the petitioner as irrecoverable. "To offset the loss resulting from the writing 
-off of the petitioner's liability, the company transferred the reserve fund of one.lakh 
of rupees (representing the undistributed profits) to its profits and loss account. In 
effect, the undistributed profits wiped off the liability of the petitioner in respect of 
‘his drawings. - ; EN : s e 

The Income-tax Officer held that the loans advanced by the company to the 
-assessee would be dividends, as defined in section 2 (6-A) (e) of the Act, and would 
‘be assessable to tax under section 12 (1-B), being loans to shareholders prior to 1st 
April, 1955. The amount of loan was, therefore, held liable to be included in-the 
assessment for the following year. d 


The correctness or otherwise of the assessment would ordinarily be a matter 
to be ‘agitated in the appeal. On the facts stated above, there is no doubt 
that, while there were accumulated profits in the company, advances or 
‘loans, were made by it to the petitioner during the year of account. It is, however, 
unnecessary to decide at this stage the precise amourit of profits available or the 
extent of the advances made. Section 12 (1-B) read with section 2 (6-A) (e) of the 
Act, which brings to charge such advances up to the limit of undistributed profits 
of the company, would apply. Arguments in this petition were restricted to the 
‘Constitutional validity of these provisions, it being agreed that the question relating 
to the propriety of the assessment should be left to be agitated in the appeal. 


Sections 2 (6-A) (e) and 12 (1-B) were introduced by way of amendment to the 
Indian Income-tax Act by the Finance Act of 1955, and they came into operation 
from rst April, 1955. The former section brought into the definition of the term 
** dividend ” three types of payments made by a controlled company (which had 
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accumulated profits) to or.on behalf-of its shareholders, namely, (1) payment by 
way of loan or advance made.to a shareholder, (2) payment to a third. party on 
‘behalf of a share-holder and (3) payment made for the benefit ofa shareholder. The 
payments mentioned above, to the extent to which the company had accumulated 
profits, were regarded as dividends, received by: the assessee in the year in 
which the company made the payment to the shareholder by way of loan or advance. 
Section 12 (1-B) related to loans to shareholders of controlled.companies made during 
the earlier years, that is, earlier than the relevant year of account of the assessee, 
corresponding to the assessment year, 1955-56. All such loans outstanding on the 
first day in the year of account, corresponding to the assessment-year, 1955-56, were 
treated as dividends and made chargeable in that year of assessment. The effect 
of the two sections is to create a fiction, and.treat the loans received by a shareholder 
in a controlled company to the extent of the undistributed profits of the company, 
as dividends received, though. factually no such dividends were received. The 
fiction created by section 2 (6-A) (e) is so comprehensive, that a shareholder who 
borrows from the company will have to pay tax on an amount which might be far 
in excess of what he would obtain by way of dividend, if dividends had been duly 
declared. To explain this by an illustration : suppose a member of a controlled - 
company owning one share borrows fromthe'company the entire accumulated 
profits available, the entire amount taken by way of loan would. he treated as divi- 
dend and taxed, though his share of the dividend, if declared, would only be a frac- 
tion thereof, corresponding to his one share. "The reason for such a drastic provision 
is not far to seek. Itis a familiar.device of the tax evaders to take shelter under 
the corporate personality which law confers on a.company. No company is bound 
to declare dividends; profits earned by the company could therefore, be accumulated 
and the persons who would: get the share, if dividends were declared in the normal 
course, adopt devices to get the benefit of such profits indirectly, ¢.g., a loan is taken 
from the company which is never repaid ; the company meets an obligation of the 
shareholder or makes a payment for his benefits. Thus, the shareholder would 
get the benefit of the dividend, though in form the process of obtaining such benefit 
would be otherwise than by-way of a declaration of dividend. Such receipts (prior 
to the amendment) would not be liable to tax, as it could not be said that 
any dividend was either declared or received. Such or similar subterfuges would 
be possible only ii the controlled companies and not in those where the publie have 
a substantial interest. It can be expected that in the latter category of companies 
the public would see to it that they get their dividends properly and in time. In 
the controlled companies, however, the persons controlling would decide what is 
to be done. Profits distributable to the shareholders could'ostensibly be accumulated; 
the persons in. control could nevertheless have the benefit of the money by taking 
it under the guise of a loan or advancing it to a shareholder who would make it. 
over to them and thus avoid taxon dividends. It is to check this type of evasion 
that the Legislature introduced sub-clause (e) to section 2 (6-A) which contained 
definition of the terms “dividend”. That stated :— : 

* Any payment by a company, not being a company in which the public are substantially inter- 
ested within the meaning of section 23-A, of any sum (whether as representing a part of the assets of 
the company or otherwise) by way of advance or loan to a shareholder or any payment by any such 
company on behalf or for the individual benefit of a shareholder, to the extent to which the company 
in either case possesses accumulated profits. i 

But ** diyidend ” does not include, 

: RR NDS ETE s l 
(ii) any advance or loan made to a shareholder by a company in the ordinary course of its 
business where the lending of.money is a substantial part of the business of the company ; - 
A (iii) any dividend: paid by a company which is set off-by the company agáinst the whole or 
any part of any sum.previously paid by it and treated as a dividend within the meaning of clause (e) 
to the extent:to which.it is so set off ;" 4 3 
- (Rest ofthe sestion omitted'as. unnecessary). - le E. to 

The néw, definition of the term, * dividend" as. incorporated by the Finance 
Act of 1955,, would by itself operate only from_the assessment year. 1955-56. - Sec- 
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tion 12 (1-B) brought to tax under the head ‘income from other sources? earlier 
loans made by controlled company to its shareholder. It runs :— : 


* Any payment by a company to a shareholder by way of advance or loan which would hate 
been treated as a dividend within the meaning of clause (e) of sub-section (6-A) of section 2 in any 
previous year relevant to any assessment year prior to the assessment year ending on the 31st day of 
March, 1956, had that clause been in force in that year, shall be rested: as a dividend received by him 

-in the-previous year relevant to the assessment year ending on the 31st day of*March, 1956, if such 
loan or advance remained outstanding on the first day of such previous year.” 


It will be noticed that by virtue of the definition in section 2 (6-A) (e) in regard 
to assessments beginning from 1955-56, loans once advanced by.a controlled company 
to its. shareholder would attract tax liability, though such loans might be repaid 
` subsequently even during that year. Section 12 (1-B) which applies to loans made 
earlier, only brings to tax loans outstanding at the beginning of the year of account, 
corresponding to the assessment year 1955-56, thus relieving the shareholder of 
the tax liability to the extent of repayment. Further section 12 (1-B) deals only 
with one of the three categories of payment mentioned in section 2 (6-A) (e), that 
is, loan advanced to shareholders. This difference in their respective operation 
of the two sections was presumably intended for the benefit of the assessee. In 
cases of assessment for and subsequent to 1955-56, an assessee would know that even 
ifhe took a loan from a controlled company in which he was a shareholder, he would 
be made liable to tax by treating the loan made to him as dividend received by 
i In regard to the earlier -years, however, the borrowing shareholder could 
not have known that the loans themselves would attract tax: nor that he would be 
' liable to pay tax on amounts’paid by the company for his benefit. Section 12(1-B) 
therefore. restricts the tax liability to.the loans outstanding. It must be noticed 
that section 2 (6-A) (e) excludes the operation of the definition to the case of com- 
panies, a substantial part of whose business is money lending, for in such cases it can- 
not always be said for certain that the borrowing was a device to get the dividend. 


. The contention of the assessee is that the impugned sections which bring .to tax 
that which is not income, is beyond the constitutional competence of the Parliament, 

as under Article 246 of the Constitution, it would only have a power to enact legis- 
lation in regard to the subjects mentioned in Lists 1 and 3 of the VII Schedule. 
Entry 82 in List 1 of the VII Schedule runs: “Taxes on income other than 
agricultural income." . The learned counsel for the petitioner contended that the 
enactment was part of the Income-tax legislation, and unless the provisions come 
under the head of a tax on income, there would be no authority in the Parliament 
to enact the provisions referred to above and that.the impugned sections, which 
purported to tax aloan advanced by a company to. its shareholder eould not 
properly come under Entry 82. It is also contended that the impugned sections 
being discriminatory in their operation, would contravene the Provisions of Article 
14 of the Constitution. - D : 


The first of the two contentions rested on the assumption, that the Parliament 
had no power to legislate except on the matters specifically set out in Lists 1 and 
3 to the VII Schedule to the Constitution. ‘We shall consider later whether such 
an assumption is justified. "Taking that assumption as correct, viz., that in order 
that sections 2 (6-À) (e) and 12 (1-B) of the Income-tax Act may be valid they must 
: be a part of a legislation imposing a tax on income, the question for considération 

would be whether those provisions in substance aimed at taxing the income. Ac- 
cording to the learned counsel for the petitioner, the term income is a well known 
concept, which implies that the person who gets it takes it for himself and would be 
under no obligation to repay. A loan, however, is one which has to be repaid. 
A liability of a shareholder under loan or advance made to him by the company, of 
which he is a shareholder, could not therefore be characterised asincomé, as.there | 
would always subsist his liability to repay the same, and the company could always 
recover the amount from the shareholder. "Therefore, what was brought to tax by 


"the impugned sections was not income but a loan which had to be repaid. 
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. * The question for consideration is not so much whether the term ‘income’ 
: would include the monies advanced as loan but whether the Legislature was com- 
petent to enact legislation which would have the effect of bringing such amounts 
to tax. In Navinchondra Mafatlal v. The Commissioner of Income-tax, Bombay City, 
the Supreme Court held that, in construing an entry in a list conferring legislative 
powers, the widest possible construction according to their ordinary meaning must 
be put upon the wórds used therein, and that, where the quéstion was whether a 
constitutional enactment conferred legislative power, a most liberal construction 
should be put upon the words, so that the same may have effect in their widest 
amplitude. In Amina Umma v. Income-tax Officer®, the question was raised whether, 
in enacting section 16 (3) (2) (ii) of the Indian Income-tax Act, the Legislature trans- 
gressed the powers conferred on it by Entry 54 of List I of the Seventh Schedule in the 
Government of India Act, 1935 (which corresponds to Entry 82 of List lof the 
Seventh Schedule to the Constitution). It was held that, although the impugned pro- 
evisions purported to tax a person who did not receive the income, it was nevertheless 
only income that was assessed, and that the enactment of a legal fiction shifting the 
incidence of taxation from the person who received the income to another, would 
not take it out of the scope of Entry 54. A similar point arose in regard to the 
validity of section 4 (2) of the Indian Income-tax Act, where the incidence of taxa- 
tion was shifted from the non-resident husband to the wife who was a resident within 
the taxable territories, in Jameelamma v. Income-tax Officer*, it was held that the basis 
of taxation was income, and, therefore, within the competence of the Legislature, 
and that the section did not violate the provisions of Article 14 of the Constitution. 
Spencer v. Income-tax Officer, Madras*, considered whether the provisions of section. 


23-A, under which the tax was levied in respect of undistributed portion of the . 


profits, were ultra vires as they sought to bring to tax the undistributed profits of a 
controlled company as income, even though’ they did not become income of the 
shareholders until they were distributed. At page 119, it is observed :— 


“To focus attention on the incidence of the tax for which also section 23-A provided, to the 
exclusion of the basis of taxation, can only tend to cloud the issue of legislative competence. What was. 
it that was taxed ; undisbursed profits. Undisbursed profits were undoubtedly income, a part thereof. 
True it was the income of the company and it remained as part of the assets of the company even after 
the Taxing Authorities had passed an order under section 23-A. Except notionally and then only 
for the purpose of the incidence of the tax, undisbursed profits did not become the income of the share- 
holders. Nonetheless, the position remains, that what was taxed, undisbursed profits, was income. 
The net profits of the company were subject to tax. A provision for a further levy on undisbursed 
profits, which constituted a part of the net profits ofthe company would still be a statutory provision 
totaxincome. Legislative power to provide for a further levy on the same income, the income of the- 
company, could not be denied...... So, what section 23-A, did was, in essence, to tax income, the 
income of the company. Only, the incidence of that tax was not on the company in the first 
instance but om the shareholder, who had no doubt no legal right to get his share ofthe undisbursed. 
profits of the company." 


In Navinchandra Mafatlal v. The Commissioner of Income-tax, Bombay Gity1, the 
Supreme Court observed that the word ‘income’ should be construed to extend to 


all ancillary or subsidiary matters which can fairly and reasonably be said to be: 


„comprehended in it, and that the legislative measure to prevent evasion of tax on 
income would be within the scope of the legislative powers to tax the 
income. As stated already, sections 2 (6-A) (e) and 12 (1-B) were introduced, 
in order to prevent evasion of tax. Those sections deal only with controlled 
companies, and not with those in which thé public.have a substantial interest. The 
income itself in reality belongs to the .persons who form the company, and the 
distribution of profits cf thé company depends entirely on the will of the persons 
who control the company. Evasion of tax was possible by keeping the dividends 
undistributed, and at the same time paying monies under the guise of loans. Having: 
regard to the identity ofthe interest of the shareholders in a controlled company 
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with that of the company, the assumption that the loans.advanced.are mere.camoufla- 
ges for payment of profits to the shareholders, is one based in reality on.a number. , 
of cases. If the esrence of the transaction. were to be looked into, it will be seen 
that the tax sought to be levied is only on the occasion of the loan, the Iéan 
‘being only a semblance for the payment of the profits. The learned. counsel . for 
the petitioner posed a number of possibilities in which the provisions of the Act 
-would work hardship. One illustration mentioned was this : —4f a particular sum 
is advanced to a shareholder A and he repays the same, and the same amount is 
„advanced. to another shareholder B, both A and B would be liable to pay the tax. We 
do not consider that the assumption that both A and B would be liable ‘to tax, is 
correct. Another illustration was that if a shareholder A borrows, pays back and 
again borrows, the fiction would entitle the Income-tax Department to levy the tax 
-twice over. That is also incorrect. As soon as the first advance is made to A, the 
statute would deem that as payment of dividend and even if A pays back the 
money, it could not be held that there was undistributed profit, as the “very fiction 
-would show that the undistributed profits was paid as dividend in the first advance 
and that thé same profits could not exist for the second advance. That.one share- 
holder who borrows money first would be taxed, and that the others who take loans 
later escape such taxation would (subject to the consideration of the question. under 
Article 14) have no relevance in considering the legislative competence. 


It-is no doubt true that if a shareholder in a controlled company becomes in- 
-debted, it may not necessarily follow that there has been a distribution of dividend 
to him. A-debt, notwithstanding that it is advanced to the shareholder,would: be an 
asset of the company and not income in the hands of the shareholder. But it is this 
very principle which is taken advantage of.for the various subterfuges adopted to 
avoid taxation. ‘There canbe no doubt, that, where a shareholder in a controlled 
company possessing’ accumulated profits, takes money with no idea of repayments 
“it would be operi to the Legislature to tax such’ drawings . as income as -by so 
-doing it legislates having regard to the reality of the transaction. Having regard to 
the devious ways which the ingenuity of man can adopt, if the Legislature raises an 
'irrebuttable presumption, that in all cases where the loans are advanced to a share- 
holder, in a controlled company having undisbursed profits, the advances should 
"be deemed-to be income, the legislation would still be one relating to income-tax, 
though it may be that it operates harshly in certain cases. ` It may also be that in 
the operation of such a presumption or of a statutory fiction like the one contained 
"in section 2 (6-A) (e) certain loans are taxed. as income. ` But that is only inciden- 
‘tal in the operation of the'statute, whose pith and substance is taxation of income. 
It must be be ‘remembered that section 2 (6-A) (e) only applies to controlled 
-companies which have accumulated profits, the substantial part of whose business 
is not money lending. If a shareholder in that company wants money, he could 
„as well take it out of the profits by declaring a dividend, for ex concessi the persons 
-who decide | to grant the loan, that is, the controlling directors can themselves 
declare the dividend. . - 7 


Competence to legislate regarding income-tax would include a power to legis- 
late in order to check evasion. That power should obviously extend also to subsidi- 
.ary matters like taxing a loan where the loans are taken as a means of evading tax 
liability of income. Similar legislation has been made in other countries. Section 

108 of the Commonwealth Income-tax Act states :— ` f ; 


* (x) Ifamounts are paid or assets distributed by a private company to any of its sharcholders 

"by way of advances or loans, or payments are made by the company on behalf of, or forthe individual 

"benefit of, any of its shareholders, so much, if any, of the amount or value of those advances, loans, 

-or payments, as, in the opinion of the Commissioner, represents distributions of income shall, for all 

purposes of this Act, be deemed to be dividends paid by the company on the last.day of the year of 
income of the company in which the payment or distribution is made. 


(2) Where the amount or value of an advance, loan or payment is deemed, under the last 
preceding sub-section, to be a dividend paid by a company to a shareholder, and the company subse- 
- quently sets off the whole or a part of a dividend distributed by it in satisfaction in.whole or in part 
-ofthat advance, loan.or payment,,that,dividend shall, to-the extent to which itis so. set off, be deemed 


-not to be a dividend for any purpose’of this Act.” 
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It will be seen: that the application of:section 108 of the Commonwealth Income- 

- tax Act depends upon. a finding given by the Commissioner that the pay- 
ment represents distribution of profits. But the Indiam Income-tax Act does 
not treat it as a matter to be adjudged judicially by the Income-tax Officer but creates 
a fiction which would bring all advances (if other conditions are satisfied) made 
to a share-holder by a controlled company. Notwithstanding the fact that the 
Indian Income-tax Act vests no power in any authority to decide whether a -parti- 
cular loan was in reality a loan or the drawing of profits, the subject-matter of legis- 
lation is a tax on income. Whether the Australian model is to be adopted or the 
‘enactment should be made more stringent, is for the Legislature to decide. The 
purport of sections 2 (6-A) (e) and 12 (1-B) is to tax income, and the impugned legis- 
lation would come within Entry 82 of Schedule VII, List I. 


Even if*it were to be held that the impugned sections would not come under 
Entry 82, the Union Legislature would have authority under Entry 97 in List I to 
' the Seventh Schedule. That confers residuary powers of legislation on the Parlia- 
ment to enact legislation on all matters not mentioned in Lists II and III. The 
principle that where a subject of legislation is not enumerated it must belong to 
Parliament is embodied in. Article 248. Therefore, even if the impugned sections 
-of the Income-tax Act are held to impose a tax not on the income but on a loan 
and thus outside the ambit of Entry 82 in List I of Schedule VII to the Clonsti- 
tution, the Legislative Authortiy therefor could be derived under Entry 97 of the 
List I or Article 248. In Mithan Lal v. State of Delhi! a question arose as to the vali- . 
dity of a taxing enactment imposing tax on building contracts. The Bengal Finance 
(Sales Tax) Act, 1941, imposed such a tax. Parliament encted Part C States (Laws) 
Act, 1950, under which the Central. Government may by notification (within restric- 
‘tion or modifications) extend any enactment in force in Part A State to Part-C State. 
Acting under that provision, the Central Government extended the provisions of the 
Bengal Finance (Sales Tax) Act, 1941, to Delhia Part C State. It was held in 
State of Madras v. Gannon Dunkerley?, that a State Law imposing a tax on works con- 
tract was ulira vires. It would follow that the Bengal Act in so far as it purported.to do 
so would be invalid. Did that invalidity extend also to the Sales Tax Law operating 
in Delhi? The Supreme Court answered the question in the negative. The reason 
for the conclusion was that the Sales Tax Act operating in. Delhi was not one enacted 
by a State Legislature but by Parliament (viz., the authority being under Part C 
States Laws Act, 1950) and that the Parliament’s authority was extensive enough to 
impose a tax on building contracts even though there was no sale there involved there- 
in. The decision of the Supreme Court upholds the residuary power to the Parlia- 
' ment on all subjects except those that are mentioned in List IT: 


e r ET. = 
It is next contended that the impugned sections, in their operation would con- 
travene the provisions of Article 14 of the Constitution, in that there has been denial 
of equality before the law or the equal protection of the laws, guaranteed by the Arti- 
cle, to all the shareholders, the first shareholder who obtains loan being the only per- 
‘son made liable to tax. The argument however fails to take note of the fact, that the 
impugned sections are expressly made inapplicable to companies a substantial part of 
whose business is money-lending. Money-lending not being a normal feature of the 
companies to which the provision applies, the occasion of the loan is taken for impos- 
ing the tax by creating a fiction that it is a dividend. That in such companies another - 
shareholder might take a loan when there are no accumulated profits is only a possi- 
bility, and question of discrimination cannot be judged with referrence to hypothe- 
tical cases. The classification attempted is between controlled companies whose 
main business is not money-lending and other companies. That a classification bet- 
ween controlled and other companies is a real one has been recognised in Spencer’s 
‘Case’, Article 14 provides that all persons similarly circumstanced shall be treated 
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alike both in regard to privileges conferred and liabilities incurred (State of West 
Bengal v. Anwar Ali*). The provisions of sections 2 (6-A) (e) and 12 (1-B) undoubtedly : 
treat alike all those shareholders of a company who borrow from it when there gre 
accumulated profits. Further a legislation embodying a system of taxation on the basis 
of a rational distinction even between individuals would be proper anc valid. There 
is a substantial distinction between a person who draws monies in a cc ntroiled com- 
pany whether by himself or his nominee while undistributed profits are available and 
a person who draws monies therefrom when there are no undistributed profits. 
Taxing the former on the basis of the fiction enacted, takes note of the fact that even 
on that day he having the control of the company could declare the dividend and 
draw the money : while in the other case it cannot be so done. There is, therefore, 
no substance in the argument that the enactment is in any way discriminatory. 


Tite petition fails and rule nisi is discharged. The petitioner will pay the costs 
of the respondent. Counsel’s fee Rs. 250. P 
V.S: i —— Petition dismissed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS., 
(Special Original Jurisdiction.) 
PRESENT :—MR. JUSTICE, JAGADISAN. 


The Management of Express Newspapers, (Private) Ltd., . Ro Aa 
Madras-2 . .. Petitioners* 


U. : 
The Industrial Tribunal, Madras and another .. , Respondents. 
Industrial Disputes Act (XIV of 1947), section 93 (2)—Scope—Jurisdiction of the Tribunal—Not an 
appellate authority. : 


The Industrial Tribunal in dealing with applications under section 33 of the Act cannot function 
as an appellate authority sitting in judgment over the decision of the Management and review the 
facts and rehear the parties for that purpose. 3 

Prevention of victimization and unfair labour practice or methods is the limit of the jurisdiction 
of the Tribunal in exercising its powers under section 33 of the Act. 


The Management should not be deprived of its rights to administer its internal affairs and 
domestic Management so long as they do not come into conflict with the statute. . 


The question whether the word * misconduct ’ occurring in section 33 (2) of the Act should not 
be construed as referring only to misconduct as attempted to be defined in the Standing Orders b 
the Management was not decided. . - 


Case-law discussed. i 
Petition under Article 226 of the Constitution of India, praying that in the cir- 
cumstances stated therein, and in the affidavit filed therewith the High Gourt will be 
pleased to issue a writ of cértiorari calling for the records in Petition No. 60 of 1958 in 
I.D. No. 32 of 1957 on the file of the Industrial Tribunal, Madras, and quash the 
Order, dated 25th September, 1958 and made therein. - 
M. R. Narayanaswami, for Petitioners. 
. S. Mohan Kumaramangalam, K. V. Sankaran and S Ramaswami, for Respondents. 
The Court made the following i 
, ORDER.— This is a petition under Article 226 of the Constitution of India in 
which the petitioners, the Management of Express Newspapers (Private) Ltd., 
Madras, pray for the issue of a writ of certiorari or other appropriate writ or direction 
to quash the order of the Industrial Tribunal, Madras, in Petition No. 60 of 1958 in 
I.D. No. 32 of 1957, dated 25th September, 1958. AES 
"The petitioners which are a concern printing and publishing newspapers, had 
-employed in its staff U. Dorairaj, the second respondent herein, as an attender-in its 
Editorial section, of the * Indian Express”, Madras. On 21st July, 1958, the second 
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. respondent, the employee attended office in the morning at 9 A.M. as usual and report- 
éd himself before the time-keeper for duty and offered his card for punching. . He was 
‘thtn informed that T. Gopal, the attender who was to do the night duty that day 
. had taken sick leave on production of medical certificate, and that he should report 
himself to duty that day for thé night shift. The card was returned to him without 
punching and he went away stating that he would return to do the night duty. 
But actually he failed to do the night duty.on that day. “On 22nd July, 1958, the 
Management, the petitioner, received a leave letter from the second respondent in 
which it was averred that-he had left for Villupuram on receipt ‘of information that 
his aunt's daughter was dead. In tha: letter he prayed for a leave from 21st July, 
1958 to 24th July, 1958. The Management felt suspicious about the conduct of the 
second respondent and wanted to assure themselves. of his bona fides in applying for 
leave when he was specifically asked to do the night duty in the unavoidable.absence 
_ of another employee.deputed to do the night duty. The second respondent was 
-asked to produce the death certificate from the Villupuram Municipality relating to 
the death of his aunt’s dughter as reported by him. He was also intimated that fai- 
lure to* produce the death certificate will result in the period of absence not being 
treated as leave, and also in other suitable action permissible under the rules govern- 
ing the service. On 24th July, 1958, the second respondent reported himself to duty 
at 9-30 A.M. in tlie morning before the time-keeper, one Seshadri., He was then in- 
formed by the time-keeper that the Management had already sent a communication 
to him on 22nd July, 1958, itself in answer to his application for leave. The second 
respondent however denied having received any such letter and wanted a copy of that 
letter which was furnished to him by the Management. ] 
5 The second respondent submitted a written explanation on 26th July, 1958, in 
which he stated that he got news at 6 O?clock on Sunday (20th July, 1958) that his 
cousin sister at Villupuram was dangerously ill, that when he went there on 22nd July, 
1958, he found the cousin sister in the death bed seriously ill but not dead. He 
further stated therein that he left Villupuram on 23rd July, 1958 and came straight to 
the office at 9-90 A.M.-on 24th July, 1958. The Management replied on 26th July, 
1958, stating that.the second respondent deliberately absented himself from ‘duty 
. on and from 21st July, 1958, on false excuses and that he should explain why he should 
-not be dismissed from sérvice for giving false reasons for leave and staying away with- 
out prior approval of leave: He was also suspended. from service on and from 26th ` 
July, 1958; pending.enquiry and disciplinary action in the matter of his having stayed 
away from duty under the aforesaid circumstances. The Management gave notice 
to the second respondent fixing 28th July, 1958 as the date for enquiry and also inti-' 
mated to kim that he can bring such record or witnesses as he may have, te'explain 
and justify -his conduct. l 


The enquiry was held on 28th July, 1958. The second respondent gave evidence 
in support óf his conduct. In the enquiry, the version the second respondent 
-gave for.his absence from Madras was totally different from the contents of his leave 
letter dated 22nd July, 1958, or his memorandum dated 26th July, 1958. He deposed 
that on 21st July, 1958 on reaching home from the office he was informed that his 
‘aunt’s, daughter was dead at Villupuram and that he left for Villupuram by the 
"10-95 train on that date. He further stated that he merely signed a blank paper and 
lcft it with a messenger to be filled up by him and delivered at the office on 22nd 
July, 1958. He submitted that when he reached Villupuram he found that the 
person who’ was reported to have died was not dead and that she was not'even sick 
‘but that her child was sick. . He stated that he brought his aunt's daughter and her 
‘sick child to Madras on 24th July, and both the mother and the child accompanied 
him when he reported himself to duty before the time-keeper on 24th July, 1958. 
The following questions and answers recorded at the enquiry may be referred to: 


Q.—Do you know that you are asked to come to'night duty because the other person was absent ? 
- 4.—He told me that the person is not able to attend duty - ^ . AS 2 E 


> Qi Whowassaidtobeill, at Villupiram ? .Isitihe auai's daughter or graid-daughtet # 
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A,—I was informed that it was only the daughter. 


2 Q.—In your explanation dated 26th July you have not stated that the child was ill and that you 
have brought the child to Madras from Villupuram ? i em x : ` 


A.—I could not state so, ; I cannot say why I have not written." 


The Press Superintendent employed under the petitioner who held the enquiry 
found that the second respondent was guilty of a serious act of misconduct in having 
availed himself of four days leave from 21st July, :958 to 24th July, 1958, on false . 
reasons and that his conduct was such as to call for suitable disciplinary action. . On 
goth July, 1958, the Management dismissed the second respondent from service with. 
effect from 21st July, 1958 and communicated the order of dismissal to him. It was 
also mentioned therein that the Management was applying to the Industrial Tribunal, : 
Madras, for approval of the.action in conformity with the provisions.óf the Indus- 
trial Disputes Act. i . : copo ds 


The petitioner filed an application under section 33 (2) of the Industrial Dis. 
putes Act before the Industrial Tribunal, Madras, Petition No. 60 of 1958 in LD. No: 
32 of 1957 ‘for approval of the action taken by the Management against thé second 

respondent. The second respondent participated in the proceedings that ensued as 
a result of the aforesaid applicátion and filed a counter statement. By order dated 
25th September, 1958, the Industrial Tribunal , Madras, refused to accord approval 
of the action taken by the Managenient by dismissing the second respondent. . The 
Tribunal commented upon the course of the disciplinary proceedings and the manner 
in which the' said proceedings were conducted. The following extract from the 
decision of the Tribunal indicates its mind in the matter : cr 
** It may be that on those contradictions, the Management was justified in entertaining à strong 
suspicion as to the veracity of the grounds on which the application for leave was made. But Ido not 
agree that those contradictions by:themselves furnished any proof that the grounds stated are all 
false. In the first place it must be observed that those contradictions, on which the Management 
relied, have not been, in the course of the enquiry, put to the worker himself for an explanation. If 
they had been so put, we cannot say what explanation he wóuld have given ànd whether that expla- 
nation would not be convincing. Secondly, I think that the Management should have addressed 
itself to these broad points : (1) there being no death, as he was informed, whether anyone was danger- 
ously ill at Villupuram, and (2) whether as a matter of fact the worker.did not go to Villupuram. 
"The enquiry was not directed on these points. If the worker, on receipt of information, had actually 
gone to Villupuram, that would go a great way to corroborate hisstory that he believed that some- 
body was dead at Villupuram and applied for leave for that reason.” : : 


The Tribunal took the view that on the facts alleged and found by the Management 
there has been no contravention of clause (3) of the provisions of the Standing Orders 
of thé Management bringing home to the second respondent any act of misconduct, 
so as to justify dismissal from service. In this view of the matter as stated Already the 
application filed by the Management under section 33 (2) of the Industrial Disputes 
Act stood rejected. 


The petitioners have filed the above writ petition invoking the jurisdiction of this 
Court under Article 226 of the Constitution feeling aggrieved by the order of the 
Industrial Tribunal as aforesaid. : : : 


The primary question which was argued before me at some length by the learned 
Counsels appearing on both sides related to the jurisdiction of the Industrial Tribu- 
nal in dealing with applications under section 33 (2) of the Industrial Disputes Act. 
Before considering that question I wish to make a few observations on the events that 
culminated in the dismissal of the second respondent by the petitioners. 


The.conduct of the second respondent as can be gathered from the record placed 
before me is hardly commendable. He has been prevaricating hopelessly at every 
stage and it is obvious that veracity is not his strong point. - The Management 
arrived at the conclusion, after giving every ópportunity to the second respondent, 
that having deliberately absented himself from duty as required of him, he was merely 
amusing himself by inventing queer falsehoods. It cannot be said that the act of the 
Management was in any"way, arbitrary or unreasonable. ` It inüst be ¢oncedéd that 
the’ conduct ‘of the. Management ‘has been ‘throughdut above-board and bonz Side, 
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: The Tribunal has commented upon the procedure adopted by the management 

for reasons which hardly convince me. I am not able to appreciate why the 
Tribunal states that the prevarications and contradictions of which the second res- 
pondent was guilty ought to have been put to him in the course of the enquiry. 
. They were staring him in the face and it was for him to perform the miracle of extri- 
cating out of a welter of irreconcilable statements. It is not the duty of the Manage- 
ment to evolve from out of the mouth of the second respondent a cogent explanation 
for the alleged misconduct against him. I am however not deciding this writ peti- 
tion on this ground of infirmity in the decision of the Tribunal. 


I shall now consider the scope and ambit of the jurisdiction of the Industrial 
Tribunal in considering an application preferred to it under section 39 (2) of the 
Industrial Dfsputes Act. Section 33 (2) of the Act in its present form came jnto the 
statute book only by reason of Act XXXVI of 1956. In the original Act as it stood 
in 1947, section 33 forbade an employer during the pendency of any conciliation 
proceeding, or proceedings before a Tribunal to alter to the prejudice of the work- 
men cancerned.in the dispute the conditions of service applicable to them or to: 
discharge, dismiss or otherwise punish any such workman save with the express per- 
mission of the Conciliation Officer, Board or ¿Tribunal except’ for misconduct not 
connected with the dispute. In 1950 the Act was amended. The Industrial Dis-. 
putes (Appellate Tribunal) Act (XLVIII of 1950) was also enacted. The amended. 
section 39 of the Industrial Disputes Act ran as follows : 


“During the pendency of any conciliation proceedings or proceedings before a Tribunal in. 
respect of any industrial dispute, no employer shall— 

(a) alter, to the prejudice of the workmen concerned in such dispute, the conditions of service 
applicable to them immediately before the commencement of such proceedings; or (5) discharge or 
punish, whether by dismissal or otherwise any workman concerned in such dispute, save with the 
express permission in writing of the Conciliation Officer, Board or Tribunal, as the case may be.” 


This amendment fettered the right of the employer even in respect of misconduct of. 
-employee, not connected with the pending dispute. Sectiori 22 of the Industrial Dis- 
putes (Appellate Tribunal) Act (XLVIII of 1950), ran as follows : 


* During the period of thirty days allowed for the filing of any appeal under section ro or during 
the pendency of any appeal under this Act, no employer shall (2) alter, to the prejudice of the workmen 
concerned in such appeal, the conditions of service applicable to them immediately before the filing 
of such appeal, or (b) discharge or punish, whether by dismissal or otherwise any workmen concerned. 
in such appeal, save with the express permission in writing of the Appellate Tribunal.” 


The provisions of section 33 of the 1947 Act (Industrial Disputes Act) corresponded 
to and were in pari materia with the provisions of section 22. of the 1950 Act, 
Industrial Disputes (Appellate Tribunal) Act. ` 


The Supreme Court of India had occasions.to construe the provisions of section. 
33 of the 1947 Act and section 22 ofthe Industrial Disputes (Appellate Tribunal) 
Act of 1950. In The Automobile Products of India, Lid. v. Rukmaji Bala and others*, at 
page 1256 it was observed as follows : 


“ The object of section 22 of the 1950 Act like that of section 33 of the 1947 Act as amended is 
to protect the workmen concerned in disputes which form the subject-matter of pending proceedings 
against the victimisation by the employer on account of their having raised industrial dispute or their 
continuing the pending proceedings. It is further the object of the two sections to ensure that pro- 
ceedings in connection with industrial disputes already pending should be brought to a termination 
in a peaceful atmosphere and that no employer should during the pendency of those proceedings take 
any action of the kind mentioned in the sections which may give rise to fresh disputes likely to 
further exacerbate the already strained relation between the employer and the workmen. To achieve 
this object a ban has been imposed upon the ordinary right which the employer has under the 
ordinary law governing a contract of employment. Section 22 of the 1950 Act and section 33 of 
the 1947 Act which impose the ban also provide for the removal of that ban by the granting of express 
permission in writing in appropriate cases by the authority mentioned therein. The purpose of 
these two sections being to determine whether the ban should be removed or not, all that is required 
of the authority exercising jurisdiction under these sections is to’accord or withhold permission..... 
"m Even a cursory perusal or section 33 of the 1947 Act will make it clear.that the purpose of 


that section was not to confer any general power of adjudication of disputes." . 


` 
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In Martin Burn Lid. v. R. N. Banerjee?, section 22 of the Industrial Disputes (Appellate 
Tribunal) Act of 1950 came up again for consideration. At page 85, Bhagwati, J. 
after referring to the decision already cited laid down the law thus : : 


“The Labour Appellate Tribunal had to determine on these materials whether a prima facie 
case had been made out by the appellant for the termination of the respondent's service. A prima 
facie case does not mean a case proved to the hilt but a case which can be said to be established if the 
evidence which is led in support of the same were believed. While determining whether a prima 
Jacie case had been made out the relevant consideration is whether on the evidence led it was possible 
to arrive at the conclusion in question and not whether that was the only conclusion which could be 
"arrived at on that evidence. It may be that the Tribunal considering this question may itself have 
arrived at a different eonclusion. It has however not to substitute its own judgment for the judgment 
in question It has only got to consider whether the view taken is a possible view on the evidence on 
the record.” 


"The next decision of the Supreme Court that can be usefully referred to is that 
reported in Indian Iron and Steel Co. v. Their Workman®. This case dealt with the powers 
-of the Tribunal under section 15 ofthe Industrial Disputes Act. At page 138, S.K. 
Das, J., defined the scope and powers of the Labour Appellate Tribunal thus : 
“Undoubtedly the Management of a concern has power to direct its own, internal administration 
and discipline ; but the power is not unlimited and when a dispute arises, Industrial Tribunals have 
been given the power to see whether the termination of service of a workman is justifigd and to give 
appropriate relief. In cases of dismissal on misconduct, the Tribunal does not, however, act as Court 
of Appeal and sübstitute its own judgment for that of the Management. It will interfere (1) when there 
isa want of good faith, (ii) when there is victimisation or unfair labour practice, (iiy when the 


Management has been guilty of a basic error or violation of a principle of natural justice, and (iv) 
when on the materials, the finding is completely baseless or perverse.” 


Be it noted that if the powers of.the Tribunal in regard to termination of service 
„of an employee'by.the management are limited and circumscribed in the manner 
laid down by the Supreme Court as above, they are not less limited and circums- 
‘cribed while dealing with- ari application under section 33 (2) of the Industrial 
Disputes Act. The decision of the Supreme Court in The Management of the Hotel 
. Imperial v. Hotel Workers. Union*, cited on behal£ of the second respondent is not in 
point. l : 
-© Section 33 (2) of the Act as it now stands is as follows :— 
“ During the pendency of any such proceeding in respect of an industrial dispute, the employer 
may, in accordance with the standing orders applicable to a workman concerned in such dispute,— 


1. (1957) S.C.J. 47: (1956) S.C.R. 916: — 3. (1958) S.C.J. 285: (1958) M.L.T. (Cr: 
"uu HP Bes P b MLJ (C) 266 : ALR. e TR 959) po 2 
^, Ree M959) 3e j. 2552 0958). M.L.Je (Cr). 4. (1960) S.C.J. 317 : 1960 M.L.T. (Cil. 
208 : ALR. 1958 S.C. 79... ee Paar d Se SEJ oe : Po 


E AN pro 


: 
i Dr 3 


LLL 


e . 
I]. EXPRESS NEWSPAPERS, LTD. 7. INDUSTRIAL TRIBUNAL (Jagadisan, J.). 105, 


(a) alter, in regard to any matter not connected with the dispute, the conditions of service 
. applicable to that workman immediately before the commencement of such proceedings ; or (b) for 
any misconduct not connected with the dispute, discharge or punish, whether by dismissal or 
otherwise, that workman : ‘ 


Provided that no such workman shall be discharged or dismissed, unless he has been paid wages. 
for one month and an application has been made by the employer to the authority before which the 
proceeding is pending for approval of the action taken by the employer.” 


The question whether the amendment introduced under Act XXXVI of 1956 
has brought about a change of law or has rendered the decisions of the Supreme 
Court referred to above inapplicable to cases arising under the amended Act was. 
considered by Rajagopala Ayyangar, J., in Gordon Woodroffee & Co., Lid. v. Venugopal. 
At page 172 the learned Judge observed as follows : ° 


“ The reasoning contained in the judgments of the Supreme Court in the decisions referred to- 


above appear to me to apply with equal force to the construction of section 33 as it now stands. The 
broad distinction between the powers of a Tribunal in dealing with industrial disputes and when. 
exercising jurisdiction to grant permission still prevails and there is in this connection no material 
difference between the powers of the Tribunal under the three sub-sections of section 33.” 


At page 173 it is further observed : 


“From the passages I have extracted from the judgments of the Supreme Court particularly the: 
passage in the judgment of Bhagwati, J. in Lakshmi Devi Sugar Mills v. Pt. Ram Sarup?, it would be appa-- 
rent that the scope of the power to grant permission is confined to saying ‘yes’ or ‘no "n The 
Tribunal, the Supreme Court has held had power merely to grant or refuse permission and not toim- 
pose conditions subject to which alone permission would be granted. It is needless to repeat the 
criteria laid down by the Supreme Court to be satisfied before the Tribunal could withhold permission." 


It is plain that the jurisdiction of the Industrial Tribunal in dealing with appli- 
cations under section 33 of the Act is not the cloak of an appeal in disguise. It can- 
not function as an appellate authority sitting in judgment over the decision of the 
Management and review the facts and rehear the parties for that purpose. The 
Tribunal has not to decide whether on the facts that led to the decision of the Manage-- 
ment another conclusion different from that reached by the Management is possible 
or not. As held by the Supreme Court in Lakshmi Devi Sugar Mills v. Pt. Ram 
Sarup?, the duty of the Tribunal was to ascertain whether there was a prima facie 
case justifying the act of the Management for which approval was sought. The 
object and purpose of section 33 of the Act is to prevent victimization ofany employee 
by the Management or the perpetration of any unfair labour practice during the pen- 
dency of other proceedings so as to keep the atmosphere calm and tranquil and. 
the relationship between the parties equable and cordial. Prevention of victimiza- 
tion of the employee by the employer and prevention of unfair labour practice or 
methods is the limit of the jurisdiction of the Industrial Tribunal in exercising its. 
powers of gpproval under section 33 (2) of the Act. The Management should not 
be deprived of its rights to administer its internal affairs and domestié Management. 
so long as they do not come into conflict with the statute. The employee cannot 
disown his duties inherent in the service and proclaim only his rights to the point 
of turning a beneficent legislation in his favour as an engine of oppression against. 
the employer. 


I am of opinion that the impugned decision of the Tribunal is clearly in excess 
of its jurisdiction. The Tribunal has failed to approach the problem before it in 
the manner required by law as interpreted by the decisions referred to above. The: 
relevant question whether there was a prima facie case justifying the Management in 
ordering dismissal of the second respondent and whether the Management was 
guilty of victimization of the second respondent or was chargeabie with any act of `. 
unfair labour practice have not been considered. On the other hand, the Tribunal - 
has dealt with the matter as if it was deciding an industrial dispute and as if its powers 
are as large and wide as that of an appellate Tribunal sitting in judgment over the 
decision of the Management. These defects constitute excess of jurisdiction and 
error of law apparent on the face of the record so as.to attract the exercise of the 
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jurisdiction of this:Court under Article 226 of the Constitution. -It is now well 
settled that a subordinate Tribunal cannot defeat the issue of a writ of certiorari by 


omission or failure on its part to decide material relevant^and germane questions : 
necessary for adjudication of the question before it. See Rex v. Medical Appeal 


Tribunal : Ex parte. Gilmore}. 


The only other question that has to be dealt with i is whether the Manaen 7 
acted lawfully in dismissing the second respondent from service on the facts and. ` 


materials placed before them. Under the Standing Orders governing the relation-.. 
ship between the petitioner and the second respondent at the relevant time, naxiely, - 


July, 1958, certain acts and omissions on the part of the employee were to be.tréated' 
as misconduct. On and from Ist August, 1958, 2 large number of additions have* 
been made to this category of “ misconduct" defined in the Standing ` Order. 


Before the Industrial Tribunal it was apparently contended for the Managenient 


that the misconduct on the part of the second respondent -was one governed, 
by clause (3) of the Standing Orders which was ag follows: “Theft, fraud. 


or dishonesty in connection with the employer; s business or property". The. 


gist of the charge of the Management against the second respondent was his. failure 
to obey their lawful orders. - In the letter dated 26th July, 1958, addressed by the. 
Management to the second respondent the charge was mentioned as follows :— 


* You were specifically asked to come for duty from 21st and you deliberately absented on false 
‘excuse that you got information that a remote cousin died. You were not entitled to be absent without 
permission for this reason.” 


It is clear that the charge levelled by the Management against the second res- 
pondent was one which came under clause (1) of the Standing Orders, namely, 
** Wilful insubordination or disobedience whether alone or in combination with 
others. of any lawful and reasonable order of a superior.” In paragraph 7 of the 
affidavit in support of the writ petition it was averred as follows : 


- “Under-the above circumstances the Petitioners-Company bona fide felt that the worker, with a 

view to avoid night duty had applied for leave on deliberate false grounds and had tried to justify 
his action by giving false explanations and because of that serious misconduct, the Petitioner-Company 
decided to take action against him. He was called upon to explain his conduct and also to show. 
cause why he should not be dismissed for the aforesaid misconduct." 


‘The second respondent has not filed any counter-affidavit. He was certainly 
aware of the specific charge of misconduct made against him. I am therefore 
of opinion that the second respondent was found guilty of misconduct within the 
meaning.of that expression as defined in clause (1) of the Standing Orders, though 
the record of the enquiry enquiry by the Management does not refer to any Standing 
Order. Mr M.R. Narayanaswamy, learned counsel for the petitioners, contended 
that the word ‘ misconduct? occurring in section 33 (2) of the Industrial Disputes 
-Act should not be narrowly construed as referring only to misconduct as was 
attempted to be defined by the Management in its Standing Orders. But section 33 
(2) provides that the employer may, in accordance with Standing Orders applicable 
to a workman, discharge or dismiss that workman. It cannot be said that the 
Standing Orders provided for every kind of misconduct on the part of an 
‘employee justifying disciplinary action being taken against him. The Standing 
‘Orders of the. petitioner as they stood in 1958 did not provide for a case in which 
.an employee happened to be convicted in a competent criminal Court for an offence 
involving moral turpitude. It would ‘be unreasonable to contend that despite such 
à: Conviction he would still-be deemed not to have committed any misconduct so 
as to justify removal from, service. It is however unnecessary to pursue this 
matter furthér as I have held that in the instant case the misconduct with which 
the second respondent was charged was clearly governed by. clause (1) of the 
Standing Orders of the petitioner which was in force even in July, 1958 and alsó 
thereafter. , 
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The Writ Petition is therefore allowed and the order of the Industria] Tri- 
bunal dated 25th September, 1958, in Petition No. 60 of 1958 in I.D. No. 32 of 1957 
‘is quashed. The rule nisi is made absolute. The Tribunal wil however be free 
to dispose of the Petition No. 60 of 1958 afresh in accordance with law. There 
-will be no order as to costs. 


V.S. - : ———— Petition allowed. 
. IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
"PRESENT :—MR. JusricE RAJAGOPALAN AND Mm. JusTICE RAMACHANDRA IYER. 
_Janab A. Syed Jalal Sahib (deceased) by legal representative 


Syed Usman Sahib .. Applicant* | 
: ° U. 
The Commissioner of Income-tax ,Madras .. Respondent. 


Income-tax Act (XI of 1922), sections 4 (3) (vii) and 6—Receipts from betting and racing activities 
-Nature of —1f income from business or vocation assessable to income-tax. 


The dssessee whose main business was the manufacture and sale of beedies, indulged in betting 
-on horses and subsequently acquired horses of his own which he entered for the races. In the year 
-of account ending on 31st March, 1947 (assessment year 1947-1948) the excess of receipts over expendi- 
-ture amounted to Rs. 44,259. In the next year the receipts amounted to Rs. 13,014. The Income-tax 
Officer treated both these items as income of the assessee from his business. The contention of the 
-assessee that what he made over racing was not assessable to income-tax in either of the assessment years 
"was negatived both by the Assistant Commissioner and by the Tribunal. On a reference 


Held : Under the scheme of the Income-tax Act even a casual receipt, a single item of receipt 
would constitute income, independent of the question whether it is assessable in law or not. When 
a person places a bet and loses it, that money is gone; if he wins the bet, he gets his money plus what 
the other party has lost as his bet ; in neither case can the placing of a bet be equated to an investment 

‘or even an expenditure to produce an income or receipt. A business postulates activities on a com- 
mercially organised basis. Prima facie at least gambling by betting on horses cannot be viewed as 
a business though a person indulges in it habitually and even makes money by it. Strong evidence 
would be needed to establish that racing and betting activities constituted a business of a person. 
(That evidence was lacking in the instant case). Even if the money made over gambling transactions 
furnished the main means of livelihood that would not establish that gambling was a profession or 
vocation. Non-recurring does not imply that if a person makes more than one successful bet or gamble 
-in his life the receipt from each such gambling including the first is of a recurring nature. 


The receipts of the assessee from his racing and betting activities in the two years in question 
‘constituted his income, but it was not income from any business, profession or vocation of his. It 
was income from other source within the scope of section 6. It was not taxable income as it was 
income of a casual and non-recurring nature within the scope of exemption granted by section 4 (3) 
'(vii) of the Act. Lala Indra Sen, In re : (1940) 8 I. T.R. 187, followed. 


Case referred to the High Court by the Income-tax Appellate Tribunal, Madras 
Bench * B ', finder section 66 (2) of thé Indian Income-tax Act, 1922 (Act XI of 1922) 
in R.A. Nos. 951 and 952 of 1952-53 arising out of I.T.A. Nos. 4749 and 4750 of 


1951-52—Assessment years 1947-48 and 1948-49 on its file for decision on the follow- 
ing question of law, viz.: 


_ , “ Whether on the facts and in the circumstances of the case, the Appellate Tribunal was justified 
in including in the taxable income of the assessee the sum of Rs. 44,259 for the assessment year 1947-48 
and the sum of Rs. 13,014 for the assessment year 1948-49 being the profits from horse-racing, and 
whether the said sums are not exempt from inclusion as being income of a casuzl and non-recurring 


nature,” 
K. Srinivasan, for Applicant. 


C. S. Rama Rao Sahib, Special Counsel for Income-tax and S. Ranganathans 
-on behalf of Respondent. 


The Judgment of the Court was delivered by 


Rajagopalan, 7.—The main line of business of the assessee, Syed Jalal Sahib, 
-since deceased, was the manufacture and sale of beedis. He interested himself in 
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horse racing, and he attended races at a number of centres in South India quite 
regularly for a number of years. Apparently at first he contented himself with betting. 
on the horses in those races. Subsequently he acquired horses of his own which he 
entered for some of the races. Some of these horses he owned in partnership with 
others. When exactly the assessee started entering his horsesfor races is not clear. 
The racing horses of course were left in charge of the trainers. The assessec main- 
tained a separate set of accounts, referred to by the Income-ta» Officer as the Race 
Book, in which apparently the assessee showed the details of the monies expended. 
by him and the monies realised by him, either from the stakes for which his horses 
ran or from his successful bets. In the year of account which ended on 31st March; 
1947, which corresponded to the assessment year 1947-48, the:excess of receipts over 
expenditure amounted to Rs. 44,259. In the next year his owm book showed the 
excess of receipts over expenditure as Rs. 11,514. The Income-tax Officer accepted 
the bdok results for the assessment year 1947-48. But for the assessment year 1948- 
49 he added back a sum of Rs. 1,500 which he disallowed from the expenditure, 
incurred by the assessee. "The Income-tax Officer computed Rs. 13,014 as income. 
from this source for the assessment year 1948-49. The Income-tax Officer treated 
these items of Rs. 44,259 and Rs. 13,014 as income of the assessee from his "business. 
That was confirmed by the Assistant Commissioner, to whom the assessee appealed.. 
The further appeal to the Tribunal also failed, and the contention of the assessee 
that what hé made over racing was not assessable to income-tax in either of the 
assessment years was again rejected. 


The following question was referred to this Court under section 66 (2) : 


* Whether on the facts and circumstances of the case, the Appellate Tribunal was justified in: 
including in the taxable income of the assessee the sum of Rs. 44,259 for the assessment year 1947-48. 
and the sum of Rs. 13,014 for the assessment year 1948-49, being the profits from horse racing and 
whether the said sums are not exempt from inclusion as being income of a casual and non-recurring 
nature ?” 7 


Before we deal with the contentions of the counsel on either side on the question 
-of law that we have to determine, it should be desirable to set out the findings of the 
Departmental authorities and the Tribunal. : 


No attempt was made at any time to verify how much the assessee made in 
each of the two years of account by racing his horses and how much he made out 
of bets he made. Nor was any attempt made to verify how much of the money 
he made was out of bets on his own horses. From the order of the Income-tax 
Officer it appears that in the year of account 1946-47 the assessee incurred an ex- 
penditure of Rs. 5,900. Apparently that was the cost of maintaining the horses 
he owned agd what it cost him to enter the horses for races. In addition, he in- 
curred an expenditure of Rs. 29,555, which apparently was the amount he lost in 
bets. The receipts for the year totalled Rs. 79,714. In the next year the expenses 
on horses amounted to Rs. 9,924; the amount lost on bets was Rs. 40,000. The 
total receipts that year were Rs. 61,438. We have set out these details only to show 
that this analysis of figures does not help us much. The Assistant Commissioner and 
the Tribunal did not apparently concern themselves with these details. They made 
no difference between what the assessee made or lost on his bets and what he made 
or expended on his horses. They treated them all as constituting one 'sét of 
activities which could be comprehensively labelled the “ racing activities ” ‘of the 
assessee. 


In the order of assessment for the first of the years 1947-48 the Income-tax 
Officer recorded : : - 


** The assessee is a race horse owner and derives income from this source. The auditor stated 
that this was casual and non-recurring and in the nature of a hobby, to the assessee. The assessee 
appeared before me and in a sworn statement declared that he owns four horses at present solely 
and in partnership with others. These horses are trained at Madras and Bangalore by trainers 
appointed by the assessee. The assessee also keeps a sort of race book showing the profit, loss of 
and expenses with referencg to the races in which his horses took part. ~ I find thisis a regular line es. 
business for the assessee." -> 
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In the order of assessment for the next year the Income-tax Officer stated : 


é‘ The assessee's auditor contended that racing was hobby with the assessee Lut the circumstances 
-of the case showed that the assessee was doing regular business with a view to profit.” 


In the order the Income-tax Officer pointed out “for about eight months every 
year he (the assessee) attends to races leaving his son in charge of the beedi business 
atSalem." Thus, as far as the Income-tax Officer was concerned, in both the years 
he treated the amount in question as. income which the assessee derived from his 
business. . i 


That was confirmed by the Assistant Commissioner. With reference to 
1947-48 the Assistant Commissioner recorded : 

* Apart from owning horses and running them in various centres of racing, he has from jhe very 

‘beginning, been a regular punter, i.e., better on horses. By his own admission he has been regularly 

following this activity.” " 
After referring to the statements recorded from the assessee, the Assistant 
Commissioner stated : 

** So itis clear that the appellant has been racing own horses and betting on horses of others as a 
regular business or vocation which he has been conducting for a number of years. It is not a mere 
hobby or pastime with him. Otherwise, he would not spend 74 months out of a year in various 
centres of racing in India and leave his beedi business to his son at Salem. That the horse racing 


including betting has been indulged in by him for profit and not as a hobby or pastime or even as a 
mere habit, is borne out by his letter, dated 16th May, 1947....... " 


With reference to the letter dated 16th May, 1947, the Assistant Commissioner 
stated : ** Clearly he thinks of this as a business proposition.” Dealing with the 
conclusion, “ the auditor would like to say that if at all only the profit from the racing 
of own horses should be included in the assessment ”, the Assistant Commissioner 
stated : 


“ This cannot be done because the appellant started his racing career as a better, and racing 
with his own horses was a later development in his case... . . A 


"The Tribunal consolidated the appeals with reference to both the years of assess- 
ment and disposed them of by a single order. The reasoning and the conclusions 
of the Tribunal were all in paragraph 3 of the judgment, the whole of which we shall 
now set out : 


“ In appeal before us, itis argued that the income from horse racing is not taxable as no business 

was carried on by the assessee. The learned counsel who appeared for the assessee drew our attention 
to some observations in the case of Lala Indra Sen, In re,! and also relied strongly on certain observations 
in Graham v. Green?, in support of his view that horse racing cannot bc called either a vocation, business 
or profession. eIt is unnecessary for us in this case to pronounce whether horse racing as such can be 
considered a business, profession or vocation. As pointed out by the Appellate Assistant Commis- 
sioner, in a letter by the assessee to his auditor on 16th May, 1947, the assessee has definitely stated 
that his racing activity is very important and there is every possibility of getting good profit in the racc. 
"This is enough to show that he treated this activity of his as a source of profit. Also, on the peculiar 
facts of the case, it has to be held that the assessee earned profits from horse racing. "Thatis enough to 
bring them to tax.” 
The discussion in the appellate judgment which we have extracted above was 
certainly not elaborate. The Tribunal should certainly have been aware of the 
difference between the several heads of income listed in section 6 of the Income-tax 
Act. These heads are mutually exclusive. The Department treated the income 
as falling under the head ‘ business’ of which the Tribunal was conscious. That 
was set out in paragraph 2 of its judgment. We are unable to appreciate the view 
propounded by the Tribunal in paragraph 3 of its judgment, that it was unnecessary 
to decide whether racing and/or betting—confining the question, of course, to the 
activities of the assessee—constituted his business, profession or vocation. Itis not 
clear whether the receipts were treated as falling under the residuary head,” “income 
from other sources" to which section 12 of the Act would apply. The Tribunal did 
not also deal with the specific plea of the assessee, that in any event the assessee was 
entitled to exclude these items under section 4 (3) (vii). 
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The Tribunal supplemented in the statement of the care what it had recorded - 
or rather what it had failed to record i in its-order on appeal. After setting out, in 
paragraph 6 of the statement.of.the case the contentions of the assessee before the 
Tribunal, the Tribunal recorded in paragraph 7: 


“ The Tribunal found that so far as periodicity, organised and sustained action went, there was. 
abundant proof and material on record to show that the assessce had carried*bn the activities in horsé- 
racing regularly, in a commercially organised manner and continuously and that he treated this. 
activity as important and indulged in it with a view to getting good‘profit in races. Therefore, they 
held that the assessee treated the activity as a source of proft. Further, they held that on the facts. 
of the case, the assessee did earn profits as a fact from horse racing.” m : 


Even so there was no express finding that the receipts Bora: the racing activities 
of the assessee. amounted to income fom any business of his. . Afteg referring. to 
section 4 (3) (vii) of the Act, the Tribunal stated in paragraph 8 of the statement or 
the casc : x P 


' * Having regard to these essential ingredients of the sub-section and the facts in the case that the 
.assessee treated this activity as important, as a source of profit and that he made profits from horse 
racing, the Tribunal came to the conclusion that the i income was, therefore, neither casual nor non- 
recurring and it ought to,be taxed,” 


It should be needless;to point out that what has been-stated in Putasvaplis 7 
and 8 of the statemenit of the case was not mentioned in the order on appeal. . We 
have also got to point out that there is no reference to the material on record on the 
basis of which the conclusions set out in paragraphs 7 and 8 were reached, assuming” 
that they had been reached even when the appeals were disposed of - 


Even at the outset we are constrained to observe that the Tribunal. failed dn 
its duty to: investigate the facts in full before it gave its decision in.the appeal ‘The 
attention of the Tribunal was specifically drawn to Lala Indra Sen, In re}, and the- 
report of that case should at least have impressed on the Tribunal the diced for a full 
investigation of the facts Paucityof materialin Lala Indra Sen, In re! was deplored 
in no unmeasured terms by each of the three learned Judges of the Allahabad High 
Court who constituted the Full Bench. As far as the facts of this ca-e-are concern- 
ed we find ourselves in an even’ worse- position than the learned Judges who decided 
Lala Tidrà Sen; Yn ret. ‘As we have already pointed. out, the ‘Tribunal did not even 
decide under which of the several heads listed in section 6 of the Income-tax Act the 
assessee could have been taxed. _ Apparently the Tribunal was of the view that the 
decisions on that point was not. “necessary. If it was income from. business, on that 
ground alone: the application of section 4 (3) (vii) of the Act would have been ruled 


out." . S ; jus eu 
"ici is on the scánty eral E to us in thé statement of the case thal we 
have to, answer the. question that has been referred to this Court.. We shall exmine 
first whether the two sums in question, Rs. 44,2 59 and Rs. 19,014, which had beer 
admittedly received by-the assessee, constituted income, and if it did constitute in- 
come, under which of the mutually exclusive peus enumerated i in section 6: of the 
Act, that income fell. ^ - T" n K 


Even before we deal with. these questions, we have: to point out that with. Te- 
ference to the facts-and the circumstances of this case it is not possible to make any 
distinction between what the.assessee made over the bets and what he made from 
his ownership of the horses and from the races in which he entered them: In the 
race -book the assesee maintained he himself apparently.made mo. distinction 
between these two departments. of his.activities, At the stage of.the appeal to the 
Assistant Commissioner, an attempt appears to have been made to. put forward as - 
an. alternative. argument, that.if anything was to. be, .viewed as a business, it could 
only be-the maintenance. of race- horses, and. entering them in races. The. assessee 
claimed all along that, both’ betting. and .racing constituted, his hobby or pastime, 
and that he himself did not make any. distinction, between. these, two departments 
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. of his racing activities. At the stage of the appeal to the Tribunal it did not con- 
sider whether the betting transactions of the assessee should be viewed: independent. 
of his racing transactions. On the material available to 'us—and once again we have 
to point out that it is ever so scanty—we- cannot say that. the Tribunal would have 
been wrong in proceeding on the basis that. both betting and racing: should be 
viewed as component parts of a-whole as far as the | assessec “was ‘concerned. In 
Lal Indra Sen, In re}, -Braund, J., said : 


“ Though it appears to have been assumed throughout these proceedings, both before the Income- 
tax authorities and here, that the maintenance and training of the three horses ought to be treated as a. 
separate transaction from the assessee’s betting, I desire to say for myself that I am not altogether sure 
that that on the facts is the right way of looking atit. I think they may just as easily, if not better 
be regarded as one and the same activity. Ifin the result they should be held to constitute business 
I should myself&hink that they were one"business and not two. And whether they are to, be held. 
to be an enterprise productive of receipts which are casual and non-recurring or not I should pr efer 

_to regard them in this case as one enterprise and not as two.’ 


On the facts of this case and in the case óf.the-assessee with reference to the 
assessment years in question, we are of the view that there is no scope for separating 
the betting from the racing transactions and that they constituted one ‘composite 


set ofactivities, whether it was a business as determined by theDepartmentor whether : 


it was a hobby as claimed by the assexec, We are not to be’ understood as saying 
that there is not and never can be any distinction between betting and racing. “All we 
say is that in the case of the assessee and in the relevant assessment years he himself 
made no distinction between the fruits of his betting and those of his racing activities. 


The question is, did the receipts ofthe assessce pons his betting and racing 


activities constitute income. As has been.repeatedly pointed out, income, 


has not been defined by the Income-tax Act, and the scheme of the Act ‘makes it 
a concept of the widest import. Even a casual and non-recurring item of receipt 
is income. Only it is excluded from the computation of assessable income by the 
provisions of section 4 (3) (vii), of the Act.” We are referring to this at this stage 
only to understand, what income means. The source of the income is relevant for 
determining first whether it is assessable or non-dssessable, ‘and if it is not exempt from, 
assessment, for deciding next under which of the. heads enumeratéd in section 6 the: 
income has to be assessed. | It is really in that light we have to understand what the 
Privy Council stated'in Commissioner of Incomé-tax, Bengal v. Shaw Wallace & Go.*. 

which pees "was oa adverted to by Bapak J» in Lala India Sel s eh 


at page 219.: P 


2 The object of the Indian Acti isto tax inconie, a term whichi it does not define. Ii is sud 
no. doùbt intd'income; profits and gains. But the expansion is more a matter of words than of subs- 
tance,, Income their: Lordships think under this Act connotes periodical monetary return coming: 
in with some sort:of regularity or accepted regularity from definite sources. The'source is riót néces-. 
sarily oné which is expected to bé continuously productive, but'it must be one whose object is the 
production'of a définité return; exelüdinganythirigin the nature of mere windfall.” . 5 5 -2e: 


The Suprême Gourt has pointed out in: Raghuvanshi Mills Lid. v.. Commissioner of 


Income-tax?, that the observations of the Privy, Council must be confined -to-the facts: 
found in Commissioner of Income-tax, Bengal v. Shaw. Wallace @ Co.?.. As we have 


pointed out, under the scheme of ‘the. Act, even a casual receipts, a single. item of 


receipt, would constitute: income, independent: of the question whether it is assessable 
income or not. Judged even by the test propounded: Dy, the Privy. Council: in, 
Commissioner of: Income-tax, Bengal v. Shaw -Wallaee © Co.?: it should be clear that the: 
receipts: the'assessee traced to his betting and racing transactions constituted his 
income. That, of course, is independent of the question, whether such: a:receipt is: 
taxable. No case has been brought to our notice that such receipts. did not constituté 
income at all.: No doubt'in Graham v. Green*, Rowlatt, J., held that receipts. from 
betting on horses would not constitute profits o or ' gains for assessment either under Case- 


og LER. ari Vo ne a ae acm &GT eor (1953) 1 MI. 
2. (1932) 63 M.L.J. 124 : L.R. 591.A. 206 : E 22 1.T.R. 484 at 489. 
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"VI or under Case II of Schedule D under the English Income-tax Act. We do not , 
understand the learned Judge to have laid down that such receipts would not consti- 
tute income at all. Were that the underlying implication of his judgment, we wofild 
have ventured to dissent from such a view. At any rate we would have respect- 
fully declined to accept it as authority for deciding what constitutes income under 
tthe scheme underlying the Indian Income-tax Act. . 


The next question we have to consider is, under which of the heads enumerated 
in section 6 of the Income-tax Act the receipt of that income fell. 


We have no hesitation in holding that there was no material on record which 
-would justify a conclusion, that it was income from the business of the assessee. That 
was no doubt the finding of the Department though the Tribunal itself refrained from 
going nto the question and from recording any express finding that it was income 
‘from business. i 


In Graham v. Grezn!, Rowlatt, J., said this :— 


. ‘What is a bet ? A bet is merely an irrational agreement that one person should pay another 
sperson something on the happening ofan event. A agrees to pay B something if C's horse runs quicker 
ithan D's or if a coin comes one side up rather than the other side up. There is no relevance at all 

between the event and the acquisition of property. The event does not really produce it at all. It 
rests, as I say, on a mere irrational agreement.” 


"We are in respectful agreement with these observations. To those observations we 
can add : when a person places a bet and loses it that money is gone ; if he wins 
the bet he gets his own money flus what the other party has lost as his bet ; in 
neither case can the placing of a bet be equated to an investment or even an expen- 
-diture to produce an income or receipt. : 


What that learned Judge said about the realisation of successful bets would 
.also apply, at any rate as far as the assestee was concernéd, to his receipts of 
prize money or stakes from racing his horses. The success of a given horse, so 
zmuch dependent on chance, to which both betting and racing have to be correlated, 
-was not the event which itself produced the income. That of course is not conclusive 
in deciding the question, whether betting and racing could ever be viewed as 
constituting a business. A bookmaker's is an obvious case of betting being his busi- 
mess. Itis not necessary for us to decide in this case whether as far as the punter is 
concerned, betting could ever be viewed as constituting his business, and whether 
. the principle was laid down correctly in Graham v. Green}, that under no circumstances 

"betting, from the point of view of the punter, could ever constitute a business. Ours 
3s a more limited: question, whether there was material on which it could be found 
that the racing and betting transactions of the assessee constituted a Pine of his 
"business. It was certainly not his sole means of livelihood. It is doubtful if it could 
"be viewed as an additional means of livelihood in his case. He was a successful 
businessman with a lucrative line of business, manufacture and sale of beedies. 


We are only referring to the factual position of the assessee. We are not to be 
"understood as laying down that, if the receipts from the racing activities had consti- 
tuted the sole or the main means oflivelihood ofthe assessee, that with nothing more 
"would have sufficed to establish that such receipts constituted income or profits of 
the-business of the assessee. Apart from the fact that the assessee was not dependent 
-on his income from his racing activities for his living, we have to point out that a 
business certainly postulates activities on a commercially organised basis. Even an 
adventure in the nature of a.trade needs such a commercial organisation and activi- 
“ties. That was wholly lacking in this case, even as it was found to be lacking in 
Lala Indra Sen, In re?. : 

At page 219 of the report in Lala Indra Sen, In re?, Braund, J., observed : 

€ 0. 0. 0. s s.s. theassessee was, as far as we can tell, aman well able to afford the pleasure 

"both of keeping race horses and of betting. I think that in India, as in England, men of means take 
ee 
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a pride in possessing race horses and in exhibiting their horses, and themselves, on race courses. And 
the instinct to gamble is not the perquisite alone of man of business. Prima facie, I think that, where 
tħe only facts known are that a well-to-do man owns and runs three horses and bets on them and other 
horses, he does so for his pleasure, even though that pleasure costs him Rs. 7,000 odd ina year. And 


' nonetheless is this so by reason of the fact that he makes a note in his books of account of what his 
pleasure costshim. Many men of method do that.” : E 


We are in respectlul agreement with these observations of Braund, J. To adapt the 
words of Braund, J., where the only facts known are that a well-to-do man like the 
assessee owns horses and bets on them and other horses the prima facie view should be 
that he does so for his pleasure, even though that pleasure brought him substantial 
sums of money. Obviously it is not the ultimate success or failure from a pecuniary 
point of view that really decides whether a given set of activities constituted the busi- 
ness of a pérson. If the racing and betting activities of the assessee constituted his 
business, it would continue to be his business whether he made profits or sustained 
losses in any given year or even over a series of years. The amount won or lost in a 
given period again may not be a relevant factor in deciding whether it was his business. 
The activities organised on normally accepted commercial lines constitute the essence 
of any business ; and, as we have pointed out, there was no evidence of that at all in 
the case of the assessee. There was nothing to rebut what Braund, J., held should be 
prima facie view of such racing activities, that a person of comparative affluence and 
means undertakes them for his pleasure. To that must be added the further factor 
to which we have already adverted, the very nature of a bet, with something wholly 
irrational about its results as pointed out by Rowlatt, J. Again we have to guard 
ourselves against being understood to say thatgambling could never. be organised on 
a commercial basis and could never constitute a business. All we need say, and do 
say in this case, is that prima facie at least gambling by betting on horses cannot be 
viewed as a business, though a person indulges in it habitually and even makes money 
by it. ‘Strong evidence would be needed to establish that racing and betting activities 
constituted a business or one of the lines of business of a person. That evidence is 
lacking in this case. à l 

No doubt, in the statement of the case submitted by the Tribunal, it recorded 
in paragraph 7: IE 


* The Tribunal found that so far as periodicity, organised and sustained action went, there 
was abundant proof and material on record to show that the assessee had carried on the activities in 
horse racing regularly, in a commercially organised manner and continuously and that he treated. 
this activity as important and indulged in it with a view to getting good profit in races.” e 
The finding that the assessee conducted his activities in a commercially organised 
manner was not correlated to any evidence, whether disclosed in the printed book or , 
otherwise. It should be remembered there was no reference to any such commercial 
organisation of the assessee’s activities in the orders of thé Departmental officers or 
in the appellate order of the Tribunal. : 


We can sum up this part of the case by pointing out that there was no evidence 
to sustain the finding of the Department, that the racing and betting activities of the 
-assessee constituted his business. k f 


Neither the Department nor the Tribunal considered whether, if those racing 
activities did not constitute the business of the assessee, they.could be viewed in the 
alternative as constituting his profession or vocation. The learned counsel for the 
Department urged that the racing activities of the assessee could be brought under 
either of the heads, profession or vocation. P i 


Much of what we said in holding that there was no material on record to justify 
a finding, that such activities constituted the business of the assessee, would also apply 
in considering whether they constituted his profession or vocation. Whether or 
not betting could be organised on commercial lines by a punter to constitute a business 
of his, it is virtually impossible to look upon gambling by betting or racing, i.e., enter- 
ing horses for races, or a combination of both, as constituting a profession or vocation. 
Vocation may be an expression of much larger import than profession. But that 
makes. no difference to what we have stated. No doubt the expression professional 
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gambler has the sanction of usage, but it only implies that he is a habitual gambler 

who hopes to make, and possibly does make, money by his gambling activities. 
That obviously is not enough to hold that gambling is his profession or even vocatión, 
-as these expressions have to be understood in the context of the Income-tax Act. 
After all, even a person who bets on horses for his pleasure or prestige also hopes to 
win his bet. Neither such hope nor the actualrealisation of that,hhope by a habitual 
gambler could suffice to divest the gambling transaction of its essence of 
irrationality, A habitual indulgence in such irrational activities could not be viewed 
as constituting a profession or vocation. Even if the money made over such 
transactions furnished the sole or main means of livelihood, that would not establish 
that gambling was a profession or vocation. 


At page 219 of the.report in Lala Indra Sen, In re*, Braund, J., said è 


* . . . . . in my opinion, neither the assessee’s activities on the race course itself nor 

his betting can, on the facts of this case, so far as we know them, be held to constitute a ‘ business °. 

"They certainly do not, in my opinion, constitute a * profession ° or a ‘ vocation °; and, though in a 

-sense they engage part of their owner's time, they equally do not constitute his * occupation’ in the 
- sense in which in my judgment that expression is in its context, used in this Act.” . 


All these observations, with which we respectfully agree, apply also to the assessee 
dn this case. His racing and betting did not constitute the business, profession or 
vocation of the assessee or even his occupation. à 


Of the cases eited before us, only two, Grahamv. Green?, and Lala Indra Sen, Inre?, 
«deal directly with the question, whether the receipts from successful bets constituted 
taxable income. We have not therefore referred in this judgment to the other cases 
cited by either side.during the course of the arguments. The learned counsel for the 
Department drew our attention to passages at pages 179 and 180 of Gunn's Common- 
‘wealth Income-tax Law and Practice, 4th edition. But the reports themselves from 
which the extracts were quoted by the learned author are unfortunately not available 
tous. We have said enough to make it clear that it is not as an abstract question that 
"we can consider whether betting can be a business, profession, vocation or even 
occupation. The question will have to be answered in each case with reference to the 
facts disclosed by evidence in that case. We- have therefore refrained from making 
use of the passages extracted by the learned author, Gunn, to which our attention 
"was drawn. : B 
Since we have held that the receipts of the assesseé constituted his income, and 
since it was not income from any business, profession or vocation of the assessee, it 
could only be brought under the residuary head in section 6 of the Income-tax Act, 
"income from other sources. 


The next 4uestion is, whether that income of the assessee was exempt*from taxa- 
tion, and whether it satisfied the requirements of section 4 (3) (vii) of the Income-tax 
Act which runs : : ae i 

* Any income, profits, or gains falling within the following classes shall not be included- in the 
~total income of the person receiving them— : j 
* á * * *. * 
(vii) Any receipts not being capital gains chargeable according to the provisions of section 
-12-B and not being receipts arising from business, or the exercise of profession, vocation or occupation 
* which are of a casual and non-recurring nature or are not by way of addition to the remuneratoin 
of an employee." : 

The receipts of the assessee did not fall into any of the excepted classes, capital 
gains chargeable under section 12-B of the Act, or addition to the remuneration 
of an employee. We have also held that they were not receipts from any busines 
conducted by the assessee or from the exercise of a profession or vocation of the 
assessee, Occupation as used in section 4 (3) (vii) is no doubt of larger import 
than vocation. But we have held that the racing activities of the assessee could 
not even be viewed as his occupation. Therefore what remains to be considered is, 

"Whether the receipts were of a casual and non-recurring nature. If that test is 
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, satisfied, the income from the racing activitiesof the assessee would be exempt from 
taxation. 3 
* 


All the three learned Judges who decided Lala Indra Sen, Yn re}, held that such 
income from the racing activities of an assessee was casual. Braund, J., pointed out 
at page, 220: E : RU 

** T think that the word * casual ' in this section must be read as meaning the antithesis of that 
"which is governed by something more than mere chance—something out of which, according to the 
probabilities of business or to the known course of practical experience, a rational expectation of 
profit arises. And that does not, in my opinion, apply to a mere bet.” 

"The success of a horse or that of a bet is obviously uncertain and wholly a matter 
of chance, and the receipts dependent on such a chance can never be anything but 
casual  Whéfhera person made Rs. 40,000 over one bet or over a series of bets 
~ it a year could make no difference, The total would still-be a total of casual receipts. 
What section 4 (3) (vii) of the Act requires is that the receipt should not only be 
casual but it should also be non-recurring. Casual and non-recurring is the require- 
‘ment ofthe statutory provision. In Lala Indra Sen, In ret, Iqbal Ahmad, J., held that 
the test that it should be non-recurring was not satisfied, Braund, J., with whom 
Bajpai, f., was in substantial agreement held that the receipt was both casual and 
non-recurring. At page 220 ofthe report Braund, J., said : 
"o... . . . the true view is that he made a bet whenever he felt inclined to do so. 
He was not compelled to and, as far as we know, there was no method in his betting. I think, there- 
dore, that the right way to look at this is that the assessee, whenever he felt inclined, from time to time 
made a bet and not that he made a series of bets on a prescribed plan. He was free tostop whenever 
theliked. And ifeach betis, as I think, an individual transaction, I can myself see nothing of a ‘ recur- 
ring nature’ about it. It was not its nature to recur. If it did in fact recur with great frequency, it 
might, on that account, become a‘ business’. It may be true that, in fact, these bets did recur. But 
that was not the result of the ‘nature ’ of the transaction but of mere spasmodic yolition of the assessce. 


They were not, £o my mind, of arecuring'nature! c . . . . 


What section 4. (3) (vii) requires is that the receipts should be non-recurring. Braund 
Jẹ was alive to that, as he pointed out at page 221 of the report. In the case of 
gambling by betting and racing, even as in the case of gambling with dice or cards, 
the habit of gambling, or the habitual indulgence in gambling is not enough to show 
that the receipts, when they do materialise are of a recurring nature. In the case of 
such receipts from betting, what suffices to establish that they were casual, should,.to a 
large extent, suffice also to establish that they were non-recurring. ‘“‘Non-recurring”’ 
does not imply that, if a person makes more than one successful betor gamble in his 
life, the receipt from each such gambling including the first is of a recurring nature. 
‘Let us take the familiar example afforded by prizes won at lotteries. Winning a prize 
is usually wRolly dependent on chance. If a person wins a prize in a*lottery, that 
transaction is never likely to recur, as pointed out by Braund, J. In another lottery 
the same person may win another prize. It is not a recurrence either of the transac- 
tion, or even ofa receipt of the prize. Could it be said that because a man won two 
_ prizes, either in the same lottery or in more than one lottery in the course of a short 
time or a long time, the receipts of prizes were of a recurring nature and therefore 
fell outside the scope of section 4 (3) (vii) of the Act. That is why we said that the 
very nature of a receipt from a gambling transaction should show that a successful 
gambling which brings in a receipt of money, even if repeated a number of times, will 
not make the receipts from such gambling transactions receipts of a recurring nature 
to take them outside the scope of section 4 (3) (vii) of the Act. We are clearly of 
opinion that receipts even from habitual betting are non-recurring receipts, which 
fell within the scope of the exemption for which section 4 (3) (vii) of the Act provides . 


We find ourselves in respectful agreement with the conclusion reached by the 
majority of the Judges in Lala Indra Sen, In re}, that such receipts are both casual and. 
non-recurring. We also find ourselves in agreement with much of the reasoning 
of Braund, J., in that report on the several points which we have had to consider in. 
this case. . "n | : i 
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Our conclusions are : The receipts óf the assessee from his racing and betting , 
activities in the two years in question constituted his income, but it was not income 
from any business, profession or vocation of his. It was income from other sources 
within.the scope of section 6 of the Act. It was however not taxable income as it was 
income of a casual and non-recurring nature within the scope of the exemption grant- 
ed by section 4 (3) (vii) of the Act. . 


We answer the question.in the negative and in favour of the assessee. The 
assessee's legal representative will.be entitled to the costs of this reference. Counsel's 
fee Rs. 250. ss - EE 


. K.L.B. i —— Reference answered in favour of assessee. 
* IN THE HIGH COURT OF JUD:QATURE AT MADRAS. 


. PRESENT :—Mn. Justice RAJAGOPALAN AND Mr. Justice RAMACHANDRA IvER. 


The Commissioner of Income-tax, Madras/Bombay .. Applicant? 
a ` V. ! 7 d 
The Express Newspaper Ltd., Madras 0000 0... Respondent. 


Incoms-tax Act (XI of 1922), section 34—Scope— Return by a director of a defunct company not autho- 
vised in conformity with section 208-A (2) of Companies Act (VII of 1913)—Assessment made after the company 
had ceased to exist and contrary to the provisions of section 26(2)—Proceedings for reassessment can be initiated 
on the basis of escape of assessment—Section 26 (2)—Assessment on the successor company—Successor company 
liable when the company succeeded is struck off the register-—Section 26 (2) and 10 (2) (vii) —Profits made by 
salé éf machinery in the course of winding up of the company—Liability to tax—Section 26 (2)—Profits -and 
gains from a business—Does not include capital gain under section 6 (iv)—Section 6—Heads of income are 
distinct and mutually exclusive—Principles of abatement and representation—Applicability to proceedings before 
“Taxing authorities. ~ `. ` ; a te R . 

The power to assess under section 34 (1) of the Income-tax Act would exist where there has been 
no assessment or where there has been an escape of assessment during the relevant assessment year. 
An invalid assessment would mean that there was no assessment at all. Such invalidity may be the 
result of there being no valid retürn or there being a valid return but the assessment thereon being 
illegal or void. A case where there is no return at all by the assessee will be covered by the terms 
of the section itself. A return which is purported to be filed on behalf of an assessee by a person not 
entitled to so act would be no return in the eye of the law and the assessment thereon would be equally 
invalid. Such a case will have to be treated as one where the assessee has failed to make a return. 


. Under section 208-A (2) of the Companies Act (VII of 1913) the normal rule is that on liquidation 
all powers of the directors cease and that it is necessary for a director to act on behalf of the company 
either authorized by a resolution of the company or at least by the liquidator. A return made 
by a director not so authorised would not be a valid one. : 


A mere publication of a general notice under section 22 (1) of the Income-tax Act could not be 
held to commence assessment proceedings. * . 


It may be that the procedure relating to the assessment of an individual can be said to com- 
mence from the time of the issue of the notice under section 22 (2). Where an unauthorized person 
is served with the notice and a return is submitted by such person, it would not bea proper initiation 
of proceedings and the individual concerned should be deemed to have escaped assessment. . In such 
a case the Income-tax Officer would under section 34 of the Act have jurisdiction to start assessment 
proceedings on the footing that there had been an escape of zssessment. i 


. The rules as to abatement laid down by the Civil Procedure Code will not apply to the proceed- 


ings before the Income-tax Officers, But the principle of representation applicableto regular suits 
and "proceedings under the Civil Procedure Code would apply to such proceeding. ^ , ` , 


Alfred v. Income-tax Officer, (1957) 2 M.L.]. 290, referred. 


The existence of an assessee is essential for an assessment. There cannot be an assessment of a 
non-existent person. The definition of ‘assessee’ in section 2 (2) would obviously apply only to a 
living person. The rule contained in Order 22, rule 6, Civil Procedure Code, cannot therefore apply 
to the assessment proceedings. The assessment in the instant case was made long after the company 
was struck off the register of companies and is therefore invalid. - - - 


The provisions of section 26 (2) would apply whenever there is succession to business. Where 
the person succeeded could not be found then the assessment shall be made on the successor. A com- 
pany which is struck off the register is one which could not be found... ' . 
— ——————————————————————————— - = : 

+ Case Referred No. 11 of 1955. . 1st March, 1960. 
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The order of assessment made contrary to the provisions of section 26 (2) would be invalid and 
_ the invalidity of that kind could be taken note of by the Income-tax Officer himself to initiate proceed- 
ings under section 34. The statutory liability of the successor arises on the disappearance of the person 
sueceeded. Ifit is found that the successor in such a case had not been assessed it would be a case of 
an escape of assessment. The Income-tax Officer would therefore have jurisdiction to initiate pro- 
ceedings under section 34. 


The profits by the sale of machinery consisted of (i) a sum representing the difference between 
the written down valuéand the original cost price and (il) a sum representing the excess of the price 
realized by the sale over the original cost price. Under section 10 (2) (vii) as at the relevant date 
where the sale results in an excess over the written down value that excess upto the limit of the cost 
price would be taxed as profit and anything obtained over and above the cost price would be taxed 
as capital gain. 


Section 10 (2) (vii) would not apply to a case where the sale was being made in the course of the 
winding up of the company. The Second Proviso to section 10 (2) (vii) could be invoked only, where 
the sale was onemade in the course of the business carried on by the predecessors. Where the sale is a 
closing down sale that profit could not be brought to tax. : J 


It is well settled that the income chargeable under one head cannot be so done under a 
different head and that the various heads of income specified in section 6 are distinct and mutually 
exclusive. The words ‘ profits and gains from a business in section 26 (2) have a distinct meaning 
under tht Act and should be limited in their meaning to the head of income referred to in section 
6 (iv) and it cannot include another equally distinct meaning under the Act i.e., capital gain. The 
successor would not be liable to be taxed on the capital gain made by the predecessor company. 
Under section 26 (2) the liability to tax was in respect of profits or gains in the business, profession 
or vocation to which there has been succession. 


Case referred to the High Court by the Income-tax Appellate Tribunal under 
section 66 (1) of the Indian Income-tax Act (XI of 1922), in R.A. Nos. 1051 and 
1254 of 1953-54 and No. 41 of 1954-55 and No. 100 of 1954-55 respectively 
(L'Y.A. No. 7349 of 1951-52, Assessment year 1947-48) on its file for decision on 
the following questions of law, viz., 


“ Whether the assessment made by the Income-tax Officer on 28th February, 1950, was valid 
inlaw ? 2. x "od 


Whether the notice under section 34 (1) of the Act issued by the Income-tax Officer on 4th April, 
1951, was validly issued ? f : 
Whether the assessment made by the Income-tax Officer on 1 yth July, 1951, is a valid assessment? 


Whether the Free Press Co., made a business profit of Rs. 2,14,090 under the Proviso to section 
10 (2) (vii) of the Act ? - ji 


E Whether the capital gain of Rs, 3,949576 is not liable to taxin view of the Third Proviso to section 
12-B (1) of the Act ? z 


Whether the capital gain made by the Free Press Company is liable to be assessed in the hande 
of Express Company under section 26 (2) of the Act ?” ae 


C. S. Rama Rao Saheb, Special Counsel for Income-tax and S. Ranganathan, for 
Applicant. Es 


R. Venkataraman, for: Respondent. : 
The Judgment of the. Court was delivered by 


Ramachandra Iyer, J.—Free Press of India (Madras) Ltd., a private limited com- 
pany (hereinafter referred to as the Free Press Company) was carrying on business 
as printers and publishers of certain newspapers, namely, the Indian "Express, 
Dinamani and Andhra Prabha at Madras, and Eastern Express and Bharat at 
Calcutta. During the course of the year 1946, the company also acquired rights 
in respect of Sunday Standard and Morning Standard at Bombay. ‘There were only 
two shareholders in the company, and their holdings were as follows : 


Ramnath Goenka (Managing Director), 242 shares of Rs. 50 each «+ Rs. 12,100. 
Mahadeolal Dalmia (Director) : 2,489-shares of Rs. 50 each .. Rs. 1, 24,4505 


On 22nd April, 1946, another private limited company named the Express 
Newspapers, Ltd.. (to be referred to hereafter as Express Company) was. formed 
swith the following shareholders.: . .- St ae uu Mono 


TW 
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Ramnath Goenka (Managing Director). 1,179 shares of Rs. 1,000 each. Rs. 11,79,000. 


Mahadeolal Dalmia (Director) .. 758 shares of Rs. 1,000 each .. Rs. 7,58,000. 

Bhagwandas Goenka (son of Ramnath 1 share of Rs. 1,000 each .. Rs. 1,000. . 
Goenka) (Director). n 

Basantilal Bhagwandas (Mrs. Goenka). 62 shares of Rs. 1,000 each .. Rs. 62,000. 


The object of the new company was to acquire and take ovęr the newspapers, 
the Indian Express, Dhinamani and Andhra Prabha at Madras, and Eastern Express 
and, Bharat at Calcutta and all or any of the assets and liabilities of the Free 
Press of India, Ltd., Madras. There was no reference in the Memorandum: of 
Association to the Sunday Standard or Morning Standard, as the latter company 
had not acquired the right to publish those papers by then, but there can be no doubt 
that the Express Company was formed with the specific object of taking over the 
entire business of the Free Press Company. It was admitted before te Income-tax. 
Officer that Mahadeolal Dalmia who is the cousin of Ramnath Goenka was not the 
real owner of the shares in either of the two companies, but held them, merely benami 
for the benefit of Mr. Ramnath Goenka. But the same thing cannot be said of 
Bhagwandas Goenka or Basantilal Bhagwandas who should be treated as holding, 
thei respective shares in the Express Newspapers, Ltd., in their own right. On 
31st August, 1946, the Free Press Company passed the following resolutions : 
"1. Resolved to give the right of printing and publishing our dailies and other publi- 

cations in Madras, Bombay and Calcutta to Express Newspapers, Ltd., from 1st Spetember, 1946. 

''a. Resolved to let the Machinery and Assets to Express Newspapers, Ltd., on a lease of 
Rs. 10,000 per month till the sale of these assets. - " - uem CHENG 
' $8. Resolvéd that Express Newspapers, Ltd., to collect the book debt and pay off the liabilities. 
on our behalf.” ` E o ; : qJ X hs 
Itis not disputed that the Express Company took possession of the machinery, 
assets and liabilities of the Free Press Company, and started publishing the news- 
papers from rst September, 1946. The staff and management continued as before. 
Mr. Ramnath Goenka was the managing director of both the concerns. He had 
a dominating, if not, the sole voice in the management of the two concerns. 


Nearly two months after the lease of the machinery, etc., on 31st October, 1946, 
there was a General Body meeting of the Free Press Company. It was resolved that 
the company should be’wound up voluntarily. Mr. N. V. B. Sankar Rao, an 
Advocate, practising at Madras, was appointed the liquidator and he was invested 
with all the powers as such liquidator, in addition to those granted under clauses 
(b), (e) and (A) of section 179 of the Indian Companies Act. One of the resolutions 
passed on that date stated : i : 

* Resolved further that the liquidator shall not carry on business for any purposesand that the 
business of the Free Press of India (Madras), Ltd., be and thé same is hereby discontinued: with. 
effect from this day." $ 
Mr. Sankar Rao, who appears to have taken charge immediately wrote a letter 
to the Express Company on the following day (1st November, 1946) thus : 

* I am the liquidator of the Free Press of India (Madras) Limited (in voluntary liquidation) - 


I find that you have been negotiating for purchase of the assets at the value noted in the Director's 
letter of 31st August, 1946 and signified your acceptance in your letter of 1st September, 1949.” 


The liquidator also intimated that the balance of the assets book debts, bank 
balance, etc., over the liabilities taken over by the Express Company was ascertained 
to bea sum of Rs. 19,36,000 and that that sum should be distributed to the two 
directors of the former company thus : : 


Mr. Ramnath Goenka _ a .. "Rs 11,78,000. 
Mr. Mahadeolal Dalmia .. Rs. 7,58,000. 


These sums were duly. credited in the books of the Express Company as directed by 
the liquidator, and with the consent of the two directors. 


. The. valuation of assets and the sale thereof which resulted in the Free Press 
Company getting a sum of Rs. 19,36,000 secured for it a profit.of Rs. 6,08,666.. That 
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represented the difference between the written down value and the sale price of 
. the machinery. . That sum would be distributed as follows : 


Orjginal cost price over the written down value of the machinery .. Rs. 2,145090. 


Excess over the original cost price, that is, the difference between Rs. 3,945,057. 

the sale price and original cost price. i : 
The liquidation of the Free Press Company was duly published in the dailies 
and in Fort St. George Gazette in January, February, 1946. The notice of dissolu- 
tion of the Free Press Company was filed with the Registrar of Joint Stock Companies. 
on 12th April, 1948. The company was struck off the rolls of joint stock companies 
on 12th July, 1948. i a 


In the meanwhile, proceedings for assessment of the Free Press Company for 
the assessmenj year 1947-48, were initiated. The year of account of the company 
ended with 31st December, 1946. Genéral notice contemplated under “section 
22 (1) was published in May, 1947. On the 14th June, 1947, the Income-tax Officer, 
Second Circle, Madras, issued a notice to the Free Press Company under section 22 (2) 
of the Act. That notice was accepted by the Manager of the Express Newspapers, 
purporting to be the manager of the Free Press Company. It may be noticed, that, 
by that time, the latter company had been voluntarily wound up. It is not clear 
from the materials available whether the Free Press Company which went into liqui- 
dation had a manager, and whether that manager had any authority to receive or 
accept noticés under section 22 (2) or to appoint an auditor. The liquidator, who 
was in charge of the affairs of the company, did not submit a return though he was 
bound to do. ,Nor was any notice under section 22-(2) sérved upon him. But, on 
grd January, 1948, Mr. Ramnath Goenka submitted a return on behalf of the Free 
Press Company, disclosing, a profit of Rs. 2,50,818. “The return specifically 
referred to the fact that the company was in voluntary liquidation, but there was no 
indication therein that Mr. Goenka had the auhority’ to submit the return: ` The. 
return was prepared by auditors, M/s. Subramania Iyer & Co., who had been 
engaged in connection with the assessment proceedings. The assessment 
proceedings appear to have undergone several adjournments at the request of the. 
Auditors, and the enquiry was completed in April, 1948. The liquidation proceedings 
had, however been duly communicated to the Income-tax Officer by the manager 
of the Free Press Company on 15th September, 1947. There was another 
communication by the Express Company. to the same effect on 4th April, 1949. 
No notice, however, appears to have been taken of these communications, nor of 
the fact that the company had been struck off the rolls on 12th July, 1948. Perhaps 
the Income-tax Officer was misled by the prompt submission of the return for the 
assessment year 1947-48 by Mr. Ramnath Goenka, by the appearance of the Auditor 
before him during the enquiry, the payment of the tax under section 18-A, and there 
being no dispute about the liability to pay the tax. -On 28th February, 1950, the 
Income-tax Officer assessed the Free Press Company Ltd., on a total income of 
Rs. 6,44,802. That amount was made up as follows : . 7 


Profits during the year of account - E Rs. 36,136. 
'rofits under proviso 2 to section 10 (2) (vii) viz., written down ^ “Rs. 2,14,090. - 
value of the machinery. : hee fh i : 


Capital gains under section 12-B that is, excess of the price obtained Rs. 3,94576- ; 
on sale over the original cost price. ds 


The assessment order was served on Mr. Goenka, who, however returned — the 
same on 27th March, 1950, repudiating his liability to pay the tax. -It will be seen 
that, by that time, the company had been struck off from the register of the 
companies. : ; 


Thereupon, the Income-tax Officer, Second Circle, Madras, who had by then 
succeeded tlie Officer who made the assessment initiated (with-the previous approval 
of the Commissioner) proceedings under section 34 read with section 26 (2) against 
the Express Company. The notice was issued on the footing that there had been 
a succession to the business of the Free Press Company by the Express Company, 
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and that the latter would as the successor, be liable to be assessed to tax for the 
assessment year. f 


That there was a succession by the Express Company to the Free Press Gom-' 
pany by the sale of the business, cannot be seriously disputed. But the Express 
Company denied the liability. Overruling the objection, the Income-tax Officer, 
held, by his order, dated 4th April, 1951, that the Express Company would be liable: 
to pay the tax under section 26 (2) of the Act, as the person succteded, namely, the 
Free Press Company was not in existence, and could not be found. Following the 
order under.section 26 (2), the Officer made an assessment of the taxable income, 
at Rs. 6,44,802, the amount being made up of the three heads mentioned above. 
In doing so, the Officer purported to act under section 34 read with section 26 (2) 
of the Act, as the income of the former company had escaped assessment. The 
assessee; the Express Company, appealed to the Appellate Assistant (sommissioner 
against the two orders, viz., that relating to the initiation of the proceedings under 
section 26 (2) as wellas that in regard to assessment under section 34.. The appeals 
failed. There were further appeals to the Appellate Tribunal. Various conten- 
tions were raised before the Tribunal. They were: (1) The Express Company did: 
not succeed to the business of the Free Press Company. (2) The notice issued under. 
section 34 of the Act to the Express Company was invalid, inasmuch as the assessment 
made by the Income-tax Officer on the Free Press Company on 28th February; 
1950, was subsisting. (3) The Second Proviso to section ro (2) (vii) of the Act did not 
apply to the case, and, therefore, the pon of the profit, viz., Rs: 2,14,090 should 
not be treated as the business profit ofthe Free Press Company. (4). Thecapital 
gains made by the Free Press Company, namely, Rs. 3,94,576, on the transfer of 
its assets to the Express Company were not liable to tax under the Third Proviso 
to section 12-B (1). (5) Even if such capital gains were assessable to incomie-tax, 
the successor under section 26 (2) could not be made liable for the same, as th 


profits did not represent the profits of the business which was transferred. - : 


The appeal was first heard by two members of the Tribunal, namely, Messrs. 
‘Malhotra and Karkhania. They agreed that the sum of Rs. 2,14,090 which re- 
presented the difference between the cost price and the written down value of thé 
machinery sold to the Express Company, should not be assessed to tax, as the Proviso 
2 to section 10 (2) (vii) would not apply where the sale of assets was not made when 
the company was carrying on.business, but only, after cessation. of such business. 
There was a difference of opinion between them on two questions. The former 
held that it- would be open to the Income-tax Officer, in the circumstances of the 
cáse, to initiate proceedings under section 34 read with section 26 (2) but that the 
capital gains of Rs. 3,94,576 would not be liable to be included in the assessment. 
against the successor under section 12-B of the Act. He, therefore, directed that 
tlie sum of Rs. 2,14,090 and Rs. 3,94,576 should be excluded from the assessment of 
the successor company. Mr. Karkhania, however, dissented from that view. In 
his opinion, the capital gain would be liable to tax, but that proceedings under sec- 
tion 34 read with section 26 (2) wasnot properly initiated, and that the entire asse's- 
ment proceedings were null and void. The matter was then referred to the 
President who agreed with Mr. Malhotra on the propriety of the initiation of the 
proceedings under section 34 read with section 26 (2). He also held that the 
capital gain of Rs. 3,94,576 was liable to be taxed. The following questions were; 
thereupon, referred to this Court under section 66 (1) of the Act: 


à E Whale the assessment made by the Income-tax Officer on 23rd February; 1950, was valid in. 
aw A cae J 2 


Whether the notices under section 34 (1) of the Act issued by the Income-tax Officer on 4th 
April, 1951, was validly issued ? à 


Whether the assessment made by the Income-tax Officer on 17th July, 1951, is a valid assess- 
ment? ^ — : . aes : m ' ES 
E Whether the Free Press Company made a business profit of Rs. 2,14,090 under the Proviso to 


fection 10 (2) (vii) ofthe Act ? í 


, Section 12-B (1) of the Act? 


» 
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5. . Whether the capital gain of Rs: 3,94,576 is not liable to tax in view of - the third proviso to 


: ,9. Whether the capital gain made ‘by the Free Press Company is liable to be asseised- in the 
hands of the Express Company under section 26 (2) of the Act ?” ^ ; Fs 
‘The questions referred substantially fall under three groups. Questions 1 to 
8 cover practically the same ground, namely, the validity of the initiation and final 
assessment under section 34 read with section 26 (2). Question 4, raised at the 
instance of the Department, relates to the assessability of the sum of Rs. 2,14,090 
under the second proviso to section 10 (2) (vii). Questions 5 and 6 relate to the 
taxability of the capital gain made by. the Free Press Company as against the. 
successor, the Express Company. - ' 


That the Express Company, tne assessee, succeeded to tne business of the Free 
Press of Indi? (Madras) Ltd., is no longer in dispute. There was, however, some 
controversy on the. question as to what exactly was the date of succession, the con- 
tention for the assessee being that the succession was only on 1st November, 1946, 
a day after the sale of the machinery and assets ; this matter 'does not present much 
difficulty, as the succession by the assessee to the business of the former company. 


was by virtué of the sale and would, therefore, be co-terminus with it. 


.On behalf of the assessee, it was contended that the assessment of the Free Press 
Company on 28th February, 1950, wasa valid one, and there could be no justifica- 
tion for proceedings under section 34 for any escape of assessment, as there was none. 
It was further contended that the non-existence of the former company could not 
invalidate an assessment lawfully commenced by a valid return made on behalf 
of the Free Press Company. Even assuming that such an assessment was invalid, 
it was contended that the Income-tax Officer had no jurisdiction to go behind his 
own order of assessment, and initiate proceedings, under section. 34 read with 
section 26 (2). = - . : 


It has, therefore, first to be considered whether the proceedings under section 
34 were properly initiated, -The power to assess under section 34 (1). would exist. 
where there has: been no assessment or where there has been an escape of assessment 
during the relevant assessment year. An invalid assessment would mean that there 
was no assessment at all, ` Such-invalidity may be the result of there being no valid 
return, or there being a valid return, but the assessment thereon. being illegal or 
void: A case where there is no return -at all -by the .assessee will be covered by the 
terms of section 34 itself. - A return which is purported to be filed on behalf of an: 
assessee by a person not entitled so-to act, would be no return in the eye.of law, and. 
the assessment thereon would be equally invalid. Such a case will have to be 
treated as ome where the assessee had failed to make a return: Has there been a 
valid return in the present case ? es 


Mr. Ramnath Goenka was the. Managing Director of the Free Press Company 
and there can be no doubt that he could represent the company in the matter of. 
submission of return for income-tax for the company, so long as it was in existence, 
But, on the liquidation of the company, the liquidator alone could represent it. 
The liquidator unfortunately did not file the return. No notices, as stated already 
was served on him under section 22 (2). Whether the notice served on a director . 
of the company would be valid or whether a director could (when the company was. 
in-the process of voluntary liquidation) either voluntarily or in response to a notice 
under section 22 (2) served on him or the company, submit a return would depend 
on his authority to do so either under the Companies Act or under any power-expressly 
reserved to him by the General Body or delegated to him-by the liquidator: Sec- 
tion 208-A, sub-clause (2) of the Indian Companies Act (VII of 1913) stated : : 

“ On the appointment of a liquidator all the powers of the directors shall cease, except so far as 
the company in general meeting, or the liquidator, sanctions the continuance thereof.” - 
The resolution of the Free Press Company, dated. 31st October, 1946, which. 
effected a voluntary. winding up of the company, does not indicate that any power 
‘was reserved with a director or, Managing Director to. act on- behalf of the. com-: 

16 La ES 
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pany. Nor is it the case of the assessee that there was a delegation of any power by 
the liquidator in favour of Mr. Ramnath Goenka. But Mr. Karkania has stated - 
in his order thus : P 

“ Before the return filed by Shri R. N. Goenka could be said to be an invalid one it must be found 
as a fact that the liquidator had not sanctioned the continuance of the powers of Shri R. N. Goenka for 
the purpose of filing the return. This is purely a question of fact. On going through the record L 
find that no evidence was recorded by the Income-tax authorities on this point. It would not have 
been difficult for the Income-tax authorities to examine either Shri R. N. Goenka or the liquidator. 
Therefore before the assessment made on the Free Press of India (Madras) Ltd., was dubbed as 
nullity the Income-tax authorities should have considered all these facts." D . 


Great reliance is placed ón behalf of the assessee on the above observations. 
We cannot, however, accept the argument. Thenormal ruleis that, on liquidation, 
all the powers of the directors cease, and that it is necessary that a director while 
acting 6n behalf of the company, should either have been authorised by a. 
resolution of the company, or at least by the liquidator. Itis,no doubt, true that 
the authority of the liquidator need not be in writing. But the existence of such. 
authority can never be a matter of assumption. The Appellate Assistant Com- 
missioner held that Mr. Ramnath Goenka had no power to act on behalf of the 
defunct company in any manner whatsoever, and his submission of the return. 
for the company after it had gone into liquidation was totally unauthorised. 
There is really no material for ‘coming to any contrary conclusion. The 
contention that it was for the Department to prove that the return was invalid, 
cannot be accepted, particularly when the person who could have given evidence 
is himself the Managing Director of the assessce-company, and he could, if he so chose, 
bave given evidence on the matter. .On that conclusion, it follows that there was. 
no valid return to support the assessment made on 23rd February, 1950, on the Free 
Press Company. 


Mr. R. Venkataraman, the learned counsel appearing for the assessee, contended. 
that, independent of the validity of the return, the Income-tax Officer would have 
jurisdiction to assess.the Free Press Company by reason of the publication of notice- 
under section 22 (1) of the Act, and that, notwithstanding the invalidity of the re- 
turn submitted by Mr. Ramnath Goenka, the assessment should be held to be valid. 
The learned counsel sought to base his contention on the decisions of the 
Privy. Council in Maharajadhiraj v. Commissioner of Income-tax+, where their Lord- 
ships of the Privy Council held that the word “assessment” was not confined in the. 
Act to the definite act of making an order of assessment, but would refer to the course: 
of any assessment and that the words ‘‘at the time of making assessment” in section 22 
(2) would mean *'in the course of the processof assessment." A public notice under 
section 22 (1) was, therefore, claimed as the starting point of an assessprent, so as 
torender all assessments as properly initiated ; and once there was a proper 
assumption of jurisdiction it was contended, subsequent illegality of the assessment 
would entail only a fresh assessment under section 23 and not warrant proceedings. 
under section 34 as if there had been an escape of assessment. ‘The two assumptions. 
on which the argument was based are: (1) that assessment proceedings with respect: 
to an individual commence with the publication of a public notice under section 22: 
(1) and (2) that once there has been a proper assumption of the jurisdiction to. 
assess, any illegality in the final order of assessment could only invalidate that portion. 
of the assessment proceedings so as to entitle the officer to start the assessment over 
again and not to initiate proceedings under section 34, whatever be the nature of 
the,illegality. "We shall consider the validity-of these assumptions seriatim. 


It has been held that the. word ‘ assessment’ has been sometimes used in thé: 

Act as comprehending the entire procedure prescribed for imposing the tax liability 
on the assessee. But when does an assessment proceeding actually start? Sec- 

tion 22 (1) enjoins on the Income-tax Officer to issue a public notice in the first 

month of each financial year requiring every person who had received the minimum: 

taxable income in the previous year to submit a return. The failure on the part’ 
- ` a > - - m +. - t Xe 
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of an individual having‘a taxable income to submit a return within the period allowed. 
'. will expose him’ to a penalty under section 28 (1) or to a punishment under section. 
5% (c). That, however, has nothing to do with the jurisdiction of the Income-tax 
Officer to assess an individual. For instance, he cannot assess an individual 
immediately after the time limited in the notice, unless there is a return or there has. 
been an individual notice under section 22 (2). What, therefore, invests the officer 
with a jurisdiction} is the existence of a voluntary return by the assessee or the 
service of a notice under section 22 (2) on the individual concerned. In Gommissioner 
of Agricultural Income-tax v. Sultan Ali! Bench of the Calcutta High Court was con- 
cerned with the interpretation of similar provision in the Bengal Agricultural 
Income-tax Act (IV: of 1944). The learned Judges held that the effect of a 
general notice under section 24 (1) (corresponding to section 22 (1) of the Income- 
tax Act) -was not to commence the assessment. There was a further question in. 
that case, viz., whether, in the absence of an individual notice, under a provision 
similar to section 22 (2), the Officer could initiate proceeding on the footing of there 
having been an escape of assessment as under section 34. That question was 
answered in the negative. This answer to the latter question is not in accord with 
the decision of this Court in Govindaraju Iyer "v. Commissioner of Income-tax?. It is 
unnecessary to consider which of the two views is correct for the purpose of the 
decision of this case. The decision of the Calcutta High Court that a mere 
publication of a general notice under section 22 (1) could not be held to commence 
assessment proceedings against an individual, is, with great respect to the learned. 
Judges, in our opinion, correct. 2 i 


The question then arises whether there has been in this case a proper initiation. 
.of the assessment proceedings either by reason of the service of notice under section 
22 (2) or the submission of a voluntary return. We have held earlier in this judg- 
ment that there has been no proper return which could be said to be a voluntary 
return on behalf of the Free Press Company. The learned counsel for the assessee 
contended that, there having been an issue of a notice under section 22 (2), that 
notice, would give sufficient jurisdiction to the Income-tax Officer to make the 
assessment that he did on 28th February, 1950. "That notice, as we have already 
stated, was not served on the liquidator. Nor was it. proved that the manager of 
the Express Company who accepted the notice, had the authority of the liquidator. 
There can be no proper assumption of jurisdiction, unless there is a service of notice 
on the assessee: a mere issue of notice would not be sufficient. It may be that the 
procedure relating to the assessment of an individual can be said to commence from 
the time of issue of the notice. But service of notice being an essential pre-requisite 
for an authority to assess an individual to tax, the absence of such service would. 
nullify the*entire assessment proceedings as one without jurisdiction. The case 
cannoi be treated either as one where there was a voluntary return on behalf of the 
company, as the only return that was purported to be filed on its behalf, was that 
by Mr. Goenka who, as we held, is not shown to have the necessary authority. 
There having been no proper initiation of proceedings, the individual concerned. 
should be deemed to have escaped assessment. This conclusion is sufficient to 
dispose of the contention that there was no jurisdiction in the Income-tax Officer 
to start assessment proceedings on the footing that there had been an escape of 
assessment. 5 - i 


“But will the exercise of the powers under section 34. be valid even if one were to- 
assume that the return submitted by Mr. Goenka was authorized ? 


To answer that question it is first necessary to consider whether the assessment 
on the basis of the return was valid. The learned counsel for the assessee urged. 
that the assessment could not be held to be invalid for the mere reason that the Free 
Press Company was not in existence on the date of assessment, and that the rules 
of abatement of suits unde? the Civil Procedure Code would not apply to assessment 
proceedings under the Income-tax Act, as the Income-tax.Officer was nota Court.- 
— ne Å— Maamaa 
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and that, even if it were to be held that the rules as to abatement would apply to 
such proceedings, the enquiry in this case having been concluded on grd April, 
1948, the company then being in existence, the assessment would be valid on tke 
principle recognised in Order 22, rule 6, Civil Procedure Code. We agree that the 
rules as to abatement laid down by the Civil Procedure Code will not apply. to the 
proceedings before the Income-tax Officer. But the principle of representation 
applicable to regular suits and proceedings under the Code of Civil Procedure would 
well apply to such proceedings. "Vide Alfred v. Income-iax Officer’. ‘That apart, 
the existence of an assessee is essential for an assessment. There cannot be an assess- 
ment of non-existent person. The definition of the word assessee in section 2 (2) 
would obviously apply only to a living person. The rule contained in Order, 22, 
rule 6 cannot, therefore, apply to, the assessment proceedings. The assessment in 
the instant case was made long after the Free Press Company was st»uck off from 
the Register of the Companies, and it could not be valid.. 


- The contention on behalf of the assessee was then directed to the procedure 
to be adopted in case the assessment was found to be invalid. It was said that the 
Department should first get the Free Press Company restored to the registe» of the 
companies, and start assessment proceedings afresh : and if, on account of the law 
of limitation or otherwise, that could not so be done, there was no remedy for the 
Department. Asa basisfor the argument, reliance was placed on Sir Rajendranath v. 
‘Commissioner of Income-lax.? 1n that case Messrs. Burn & Company had submitted 
a return of their income fora certain year. The Income-tax -authorities 
thought that Messrs. Martin & Company had purchased Burn & Company, 
and made assessment on Martin &. Company, in respect of the income of 
not merely of that company but of Burn & Company as well. In the 
subsequent proceedings against the assessment of Martin & Company, it was held 
that the two companies should have been separately assessed, with the result that 
the income of Burn & Company was eliminated from that of the assessable income 
of Martin & Company. Subsequenlty, proceedings were started under section 
34 against Burn & Company. The Privy Council held that the income which 
had been duly returned for assessment could not be said to have escaped assess- 
ment, though such income had not been.taxed within the assessment year, In 
Ranchhoddas Karsondas v. Commissioner of Income-tax®, a notice under section 22 (1) 
for the assessment year 1945-46 was published on 1-5-1945. However, no notice 
was issued to the assessee under section 22 (2). Nearly 44 years thereafter, the 
assessee made a return on 5-1-1950, showing less than the taxable income. There 
was no assessment on that return within the year. The Income-tax Department 
initiated proceedings under section 34 on the ground that certain monies standing 
in the name of his wife were not included in the return. It was held thet two clear 
„options were open to the Department: (1) to issue a notice under section 22 (2), 
and if no return was made within the time fixed by that notice, to proceed under 
section 29-(4) ; and (2) if no return was made within the time prescribed under 
the notice under section 22 (1) , to proceed under section 34. But if the Depart- 
ment took no action at all and permitted the assessee to make a voluntary return 
under section 22 (3),it was not open to it to proceed under section 34, and the 
voluntary return which had been made must be disposed of and the income of 
the assessee must be assessed, as laid down under section 23. In Mannalal Modi 
"v. Commissioner of Income-tax;4 the assessee made a return of income as an indivi- 
dual to the territorial Income-tax Officer.- That Officer transferred the assess- 
‘ment papers to the Income-tax Officer, Special Circle, as the joint family to which 
the assessee once belonged was being assessed by that officer, and as the partition 
án the family of the assessee had not then been recognised. "The partition in the 
:assessee's family was, however, recognised later, and the assessee’s individual assess- 
:ment papers were sent back to the officer from whom it came. In the meanwhile, 
ithe time within which the assessment could be made had run out. Thereupon 
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a notice was issued under section 34.. It was held that the return filed by the asses- 
see was still pending, that it could not be said that the income had escaped assess- 
ment, and that, therefore, the Income-tax Officer had no jurisdiction to initiate 
proceedings under section 34. On the strength of these decisions, it was contended. 
that the effect of the finding that the assessment was invalid, would not 
necessarily mean that there had been an escape of assessment. It is, however, 
unnecessary , for tle purpose of the present case, to consider the principle laid down 
in the cases mentioned above, in.view of the fact that a fresh assessment is not 
possible on the original return, as the company itself had ceased to exist. Further 
the proceedings initiated in this case is against the succes:sor company, and: its 
liability depends on the terms of section 26 (2) , to which we shall presently refer. 
It is undisputed that there has been a succession to the businessof the Free Press. 
Company byethe Express Company : and if there is succession section 26 (2} would. 
come into operation. Section 26 (2) states: 


"Where a person carrying on any business, profession or vocation has been succeeded in suck 
capacity by another person, such person and such other person shall, subject to the provisions of sub= 
section (4) of section 25, each be assessed in respect of his actual share, if any of the income, profits 
and gains of the previous year : 2 

Provided that, when the person succeeded in the business, profession or vocation cannot be 
found, the assessment of the profits of the year in which the succession took place up to the date of 
succession, and for the year preceding that year shall be made on the person succeeding him in like 
manner and to the same amount, as it would have been made on the person succeeded or when the 
tax in respect of the assessment made for either of such years assessed on the person succeeded cannot 
be recovered from him, it shall be payable by and recoverable from the person succeeding, and such 
person shall be entitled to recover from the person succeeded the amount of any tax so paid.” - 


- The substantive part of the section lays down the rule that the successor is not 
liable to tax in respect of the business transferred, anterior to the date of transfer. 
"This is but recognition of the principle that a person is liable for tax only on the pro- 
fits made by him. If, therefore, there has been a succession to the business during 
the year of account, the transferor or the person succeeded to will be liable on the 
profits made up to the date of succession, and the transferee or the person succeeding 
for the profits made thereafter. 'The proviso, however, recognises two excep- 
tions to the rule: (a) when the predecessor cannot’ be found: in such a case 
the statute makes it mandatory that the assessment shall be made on the successor 
for the entire year and the previous year. 'This would obviously refer to a case 
where there had been no assessment (valid assessment on the predecessor) ; (b) 
where the tax assessed on the predecesser cannot be recovered from him, 
there is similar liability. It is now well settled that whenever there is succession 


to. business? the provisions of section 26 (2) would apply. Vide Commissioner of 


Income-tax v. Ramaswami lyengar!. But in order that the first part of the proviso 
could apply, it should be shown that the person succeeded could not be found. A 
company which is struck off from the register is one which could not be found. The 
company, unlike a partnership, has a legal existence independent of its shareholders. 
In the case of partnership, a mere dissolution of the firm cannot mean that the 
assessee could not be found so long as the partners could be found. It would be 
different in the case of a/company; if the company is struck offthe registerit will be 
a person who.could not be found notwithstanding the fact that its members exist. 
On the date of the notice under section 22 (2), the Free Press Gompany was in exis- 
tence, though in liquidation. When, however, -it was: struck: off the- register, it. 
had ceased to exist, and the only person on whom the assessment could be máde, 
or should be made under section 26 (2), was ‘the Express Company. m 


This was, however, not what was done on 28th February, 1950. The.Income- 
tax Officer proceeded to assess the predecessor company contrary to the mandatory 
provisions of section 26 (2) proviso, whereunder the assessment is to be made only 
on the successor. The successor, thus, ‘escaped assessment.: ` - 
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The learned counsel for the assessee contended that the Income-tax Officer 
. had no jurisdiction to set aside his own order of assessment made on 28th February, 
1950, and initiate proceedings under section 34. According to the learned counsel, 
the Department should have set aside the order of assessment by taking appropriate 
‘proceedings under sections 33 and 33-A, before starting proceedings under section 
26 (2), and that, in any event, the officer could not himself proceed on the basis 
that his earlier assessment: order was invalid. The order of assessment made on 
28th February, 1950 is contrary to section 26 (2), and, therefore, invalid. We are 
of opinion that the-invalidity of that kind could be taken note of by the Officer him- 
self to initiate proceedings under section 34. Further, the liability of the successor 
-arises on the disappearance-of the person succeeded. That is a statutory liability, 
independent of the liability of the latter. If it is found that the successor in such a 
case has not been assessed, it would be a case of an'escape of asses$ment. The 
Income-tax Officer would, therefore, have jurisdiction to initiate proceedings 
under section 34. Our answer to question No. 1 is in the negative, and questions 
Nos. 2 and 3 in the affirmative. 


The next question to be considered is the extent, to which the assessee $ liable. 
to be taxed under the provision of section 26 (2) of the Act. There is no doubt that 
the Express Company would be liable for the actual income of the profits of the 
‘business earned by the Free Press Company in the year of account, Earlier in the. 

judgment we have referred to the fact that, in addition to the actual profits of the 
business, the predecessor company made a profit of Rs. 6,08,666 by the sale of the 
‘machinery to the successor company. That profit included an item of Rs. 2,14,090, 
the difference between the written down value*and the original cost price of the 
‘machinery. The liability of this amount to be taxed would depend upon the 
construction of the provision of second proviso to section ro (2) (vi). The balance 
of the profits, viz., a sum of Rs. 3,94,576, would represent the excess of the price 
realised by the sale of machinery over the original cost price to the Free Press Com- 


‘pany. This sum is a capital gain, and would come within the provisions of section 
12-B of the Act. - . 


Section 26 only prescribes who in case of a succession to business is liable to 
pay the tax and provides for a vicarious liability in certain cares, the mode of com- 
putation of such income being left to be determined under section 10. In the com- 
putation of income from business under that section, certain allowances are made. 
One such is the depreciation allowance in respect of buildings, machinery, plant, 
etc, Where, however, there has been a sale of machinery, a balancing allowance 
representing the deficiency of the sale price over the written down value is allowed 
as a deduction : fer contra where the sale results in an excess over the written 
down value, that excess up to the limit of the cost price would be taxed as a profit. 
"The allowance or assessment is subject to the conditions laid down in section ro (2) 
(vit). That provision, as it existed during the year of the assessment, ran as 
follows :— : 


* (1) The tax shall be payable by an assessee under the head * profits and gains of business, pro- 
‘fession or vocation ° in respect of the profits or gains of any business, profession or vocation carried on 
by him. : 


(2) Such profits or gains shall be computed after making the following allowances, namely, 
(i) to (vi). . . . . . 


(vii) in respect ofany machinery or plant which has been sold or discarded, the amount.by 
"which the written down value of the machinery or plant exceeds the amount for which the machinery 
or plant is actually sold or its scrap value : 


Provided that such amount is actually written off in the books of the assessee : 


Provided further that where the amount for which any such machinery or plant is sold exceeds 
the written down value, the excess shall be deemed to be profits of the previous year in which the sale 
‘took place.” . E : . 


(The rest of the section is omitted as being unnecessary for the present purpose). ` : 


The principle undérlying the 2nd proviso to the section is that, depreciation 
to the limit of the written down value of the building or machinery having been 


I] — c.r T., MADRAS J. EXPRESS NEWSPAPER-LTD. (Ramachandra Iyer, J). 127 


. Claimed in previous years and relief from taxation obtained, it is but proper that, if 
ultimately it were found that there had been actually no such depreciation but some- 
thing more than the written down value was obtained on the sale of the machinery, 
that excess over the written down value should be made liable to tax. As pointed 
out by-Mr. Kanga in his Commentaries on the Income-tax Act, at page 355, 


; “ The Revenue takes back what it had given by way of depreciation allowance in preceding 
years, for otherwise the result would be to recoup the assessee an amount in excess of his original cost." 


"When, therefore, a building or machinery belonging to a business is sold, the 
excess of the price obtained in such sale over the written down value would be 
deemed to be income up to the limit of the original cost price. Anything obtained 
over and above the original cost price would be deemed to be capital gain. In Crown 
Flour Mills v.°Commisstoner of Income-tax1, the Punjab High Court held that the excess 
of the sale price of depreciable assets over their written down value to the extent 
of the depreciation allowed in- the past, limited to the' original cost price, could not 
be considered as either casual or non-recurring ; but, under the Second Proviso to 
section «o (2) (vi), it should be deemed to be assessable. income. One contention ' 
on behalf of the assessee was that under the provisions of section 10 (2) (viz) the sale 
"which resulted in the profit should have taken place while the company was carrying 
on business, and that condition was not satisfied in the present case, as the Free 
Press Company had ceased to carry on any business on gist August, 1946. The 
‘sale effected on rst November, 1946 being only one after cessation of the business, 
any profit obtained thereunder could not be said to be income from busiziess or 
revenue profits, but a capital one. Tt was said that the only business of the Free Press 
Company was to print and publish dailies, and that activity had stopped from 91st 
August, 1946. The company had, on that date, no doubt, leased its machinery 
to the new company : what it could do and did do thereafter was only to collect 
the rents. This, it was contended, would not amount to the carrying on the 
‘business. Reference was made to the decision in Narain Swadeshi Weaving Mills v. 
Commissioner of E. P.T.*, to show that letting out of plant and machinery by an 
assessee could not be held to fall within the definition of the term “ business " under 
section 2 (5). That may beso.  Butin the present case the sale of the machinery 
took place during the year of account, and it was used by the Free Press Company 
for at least a part of the year. This would be sufficient to attract the liability. 
"The learned counsel for the assessee is on a firmer ground when he contended 
that the sale being made in process of winding up of the company section 10 (2) 
(2H) wil not apply. The Second Proviso to section 10 (2) (vi) could be 
invoked only where the sale was one made in the course of business carried on 
by the predecessor. Where the sale isa closing down sale, that profit could 
not be brought to tax. In Liquidators of Pursai Lid. v. Commissioner of Income-tax?, 
'the Supreme Court held that, where in a case the sale of machinery and 
plant was a step in the process of winding up of its business, the intention of the 
company having been to discontinue the business, such a sale was not an operation 
in furtherance of the business carried on by the company, but was only a realisa- 
tion of its assets in the process of gradual winding up of its business which eventually 
terminated in the voluntary liquidation of the company, and the provision of sec- 
tion 10 (2) (vii) would not apply. In the present case, the formation of the new 
company was to take over the business of the old company. The lease of the 
machinery, the transfer of the right to carry on the business of publishing newspapers, 
and the ultimate sale of the machinery were part of the same scheme for winding 
up the Free Press Company. "The sale of machinery was undoubtedly a closing 
‘down sale, and the profit earned therein could not come in for assessment under 
section 1o (2) (vil). We, therefore, answer question No. 4 in the negative. 


Questtons 5 and 6 relate to the profit of Rs. 3,94,576 made by the Free Press 
Company by the sale of machinery, the amount being the excess of the sale price 
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of the machinery over its original cost price. The Tribunal ultimately held that it , 
was taxable. The question whether the successor company would be liable to be 
assessed on the capital gain made by the company to whom it succeeded, wofild 
depend largely on the construction of section 26 (2). ^ Under section 26 (2), the 
liability to fax is in respect of profits or gains in the business, profession or vocation, 
to which there has been succession. The learned counsel for the assessee contended 
‘that, where capital gains arose to the predecessor as a result of succession, 1.e., by 
reason of the sale which itself caused the succession, the profit obtained in such sale 
could not be considered as a business profit, being one which was obtained by giving 
up the business rather than by doing it. Another reason urged was that, as the 
profits accrued long after the cessation of business, it could not be a business profit. 
` "Incidentally it was also contended that the date of succession was on 31st October, 
1946, while the actual sale of the machinery took place on rst November, 1946, and, 
the capital profit being a post succession one, the successor company would not be 
liable to be taxed thereon. This aspect of the matter was not raised before the 
Appellate Tribunal. The Appellate Assistant Commissioner held that the succession 
was on 1st November, 1946 ; this was not challenged before the Tribunal. Question 
No. 6, is, no doubt, wide enough to cover this point as well. It is, however, unneces- 
‘sary to pursue this matter, as admittedly succession is the result of the sale, being 
‘coterminous with it. The profit arose by reason of succession. : : 


It is contended, however, that the only profit that could come in for assessmen 
under section 26 (2), is the profit of the business for the- previous year 
of the business transferred, and not any other kind of profit. On the other hand, 
the case for the departmént is that words ** income, profits and gains ” occurring 
in section 26 (2) comprise not only those taxable under that head, but also any 
other income of the profession, all those intimately connected with or related to 
it, e.g., the capital gain. Under. section 6.of the Act, the income of an assessee 
is classified under six heads according to the character of the source. Income 
from business, profession or vocation is a distinct head of income dealt with 
therein. When, therefore, section 26 (2) refers to income from business, profession 
or vocation, it should prima facie be held to relate to that head of income, 1.e., 
that which is referred to in section 6 (iv). Capital gain referred to in section 6 
(bi) is another head of the income independent of profits from business. It is now 
well settled.that income which is chargeable under one head, cannot be so done 
under a different head, and that the various heads ofincome specified in section 6 
are distinct and mutually exclusive. In United Commercial Bank Lid. v. 
Commissioner of Income-lax!, a question arose under section 24 (2) as to whether 
income from, securities under section 8 of the .Act could be brought under a 
different head of income, namely, profits or gains in business, profession or vocation 
under section 10, where the securities formed part of the trading assets in the assessee's 
banking business. The Supreme Court, after reviewing the scheme of the various 
charging provisions, held that, although the income of an assessee is one, and the various 
sections 2.e., sections 7 to 12 are modes in which the income-tax is to be levied, the 
sections are mutually exclusive, and that income received as interest on securities 
which would come under section 8 could not come under section 10 which- deals 
with-profits and gains of business. In Commissioner of Income-tax v. Chugandass & Co.? 
‘a similar question fell to be considered for granting relief to an assessee firm under 
section 25 (3) after its dissolution. The assessee was a dealer in securities, and as 
such the securities which it possessed constituted the stock-in-trade of its business. 
The firm had paid income-tax under the Indian Income-tax Act, 1918. The 
queston was whether the interest received on the securities.held by. the assessee 
formed part of the assessee's business income for the purpose of claiming relief under 
section 25 (3). There was difference of opinion between Tendolkar and S. T. Desai, 
JJ. The case was then referred to K. T. Desai, J. The majority of the Judges held 
that the interest on the securities which formed the stock in trade of the assessee's 
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business, was part of the income, profits or gains of that business within the meaning: 
Of section 25 (3), and the assessee was entitled to exemption to tax in respect thereof” 
under that provision. The substantial question in that case was as to what was the 
exact meaning to be given to the expression “ business " under section 25 (3). It 
was held that the word would refer to the activity which was styled as business, 
and the interest eagned on the securities which constituted the stock in trade of that 
business would include the profits and income made ~in connection with that 
activity, i.e, the business under whatever head the same might have to be shown.. 
This decision is relied on as supporting the view that the terms “ profits of business ” 
employed in section 26 (2) would comprehend all other profits connected with the- 
business, though such profits might fall under different heads for charge. "The 
learned counsel for the assessee, however criticised the judgment of the Bombay 
High Court as running contrary to the principles laid down in Kothari v. Commissioner 
of Income-tax) and in United Commercial Bank Ltd. v. Commissioner of Income-tax 2. Itis, 
however, not necessary, for the purpose of this case, to consider whether that case was 
rightly decided. Commissioner of Income-tax v. Chugandass & Co. was concerned with: 
the intérpretation of section 25 (3) of the Indian Income-tax Act in a case where the 
purchase or sale of securities was as much the assessee’s business as earning interest 
on the securities which constituted part of stock in trade. It was held, that, where: 
the assessee firm had paid tax on its business under the Indian Income-tax. Act of 
1918, he would be entitled to relief under section 25 (3) on its dissolution, and, for- 
that purpose, the income, profits and gains of a business should include the interest 
earned on securities, as those securities formed part of the stock in trade. It 
cannot be said that machinery in the present case was a part of the stock in trade- 
of the Free Press Company. That Company was not a dealer in machinery, and any 
profit that might be obtained by the sale of such machinery could not be said to- 
arise out of the business activity of the company. We are not prepared to read 
the decision in Commissioner of Income-tax v. Chugandass?, as laying down that the: 
words income, profits and gains of a business would include not merely of the business, 
etc., as such but also those falling under other distinct heads of income for the mere- 
reason that there is some connection between the two. In our opinion, the Indian 
Income-tax Act designedly classified and used different words or phrases or nomen- 
clatures for expressing the various heads or classifications of income. It cannot be 
assumed that the legislature had lost sight of the distinction which it made practi- 
cally at the beginning of the enactment and intended to convey a different or wider 
meaning for the term, profits and gains of business in section 26-(2). Those words 
standing by themselves may perhaps justify an extended meaning, but it is ax 
accepted rule of construction that, in order to ascertain the true meaning, it is right 
not only t$ look at the provision, but at similar words employed in the statute which 
would throw light on it or even show that a more limited meaning was 
intended. The words, “ profits and gains from a business " have a distinct meaning 
under the Act, and it cannot include another equally distinct concept recognised 
by the Act, ziz., a capital gain. Further, section 26 (2) which makes the successor 
vicariously liable for the profits earned by the predecessor, should be strictly 
construed. ‘The income, profits and gains of the business’ referred to therein 
should therefore be limited in their meaning to. the head of income referred to in 
section 6 (iv), and cannot include a capital gain. The successor would not be: 
liable to be taxed on the capital gain made by the predecessor company. 


. Learned counsel for the assessee contended that the sale of machinery by the 
Free Press Company was effected for the purpose of distribution of its capital assets 
amongst its members, and that, by virtue of the Proviso to section 12-B, such sale 
could notbe held to come within that sectionso asto renderthe capital gain 
assessable. The decision in Sri Kannan Rice Mills v. Commissioner of Income-tax‘ às 
against the contenticn. That point was, therefore, not pursued further; this 
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however must not be understood as indicating that the learned-counsel gave up 
that point. In view of our conclusion that capital gain could not be deemed zs 
profits from business, profession or vocation, the assessec would not be liable ‘to 
‘be taxed on such profits made by the predecessor. 


... We answer question 5 in the affirmative, and question 6 in the negative. There 
"will be no order as to costs. ü 





V.S. : Reference answered. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


i PRESENT :—MR. Justice RAJAGOPADAN AND MR. JUsTICE RAMACHANDRA 
YER. ] 


The United Nilgiris Services Ltd., Kotagiri .. Applicant* 
v. 
"The Commissioner of Income-tax, Madras ae Respondent. 


Income-tax Act (XI of 1922), section 34 (1) (b) —Initiation of proceedings under for reopening assessment 
. Sor 1947-48 after the expiry of more than four years in 1954— Whether barred by limitation—Scope and effect 
of amended Second Proviso to section 34 (3). l 


The initiation of proceedings under section 34 of the Income-tax Act with the issue of a notice, 
‘dated goth January, 1954, made after four years after 31st March, 1948, when the assessment year 
1947-1948 came to a close was barred by limitation. As the amendment of the law of limitation 
took effect only on 1st April, 1 952 and as under the law of limitation which was in force before that 
-date the right of the Department to initiate proceedings against the assessee under section, 34 (1) (b) 
had lapsed by 31st March, 1952, the Department could not have the benefit of the amendment, 
'even if the amended Second Proviso to section 34 (3) covered the case of the assessee. 


, The unamended Proviso did not lift the bar of the four year period of limitation prescribed by 
“section 34 (1) (6). i 


Muhammad Hussain Nachiar Ammal v. Commissioner of Income-tax, Madras, (1956) 29 I.T.R 848 : 
-(1956) 2 M.L.J. 139, followed. 
Case referred to the High Court by theIncome-tax Appellate Tribunal, Madras, 
under section 66 (1) of the Indian Income-tax Act, 1922 (XI of 1922), in R.A. 
No. 279 of 1955-1956 on its file for decision on the following question of law, oiz., 


“ Whether the re-assessment made on the assessee for the assessment year 1947-48 is valid?” 

K. Ramagopal, for Applicant. "M ; 

C. S. Rama Rao Sahib, Special Counsel for Income-tax and S. Ranganathan, 
for Respondent. 


The Judgment of the Court was delivered by 


Rajagopalan, J.—Llhe assessment of the assessee-Company, referred to 
‘as the new company in the Statement of the case, for the assessment year 
1947-48 was reopend under section 34 of the Income-tax Act on the ground, that 
"excessive relief by way of depreciation allowances had been granted to the assessee 
in the original assessment when it was completed on 22nd November, 1950. The 
validity of that reassessment, which was the issue raised in the question referred to 
this Court under section 66 (1) of the Act, was challenged by the learned counsel for 
the assessee on three grounds : (1) The initiation of proceedings under section 34 
with the issue of the notice, dated 2oth January, 1954, made four years after grst 
-March, 1948, when the assessment year 1947-48 came to a close was barred by 
Jimitation. (2) The assessee's case did not fall within the scope of the Second Proviso 
-of section 34 (3) of the Act as it now stands amended. (3) If the Proviso did 
‘apply, it was an unenforceable statutory provision, as it offended against the 
fundamental right of equal protection of laws guaranteed by Article 14 of the 
‘Constitution and was therefore void under Article igi. SAR AE IE 
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Since in our opinion the first contention itself is well founded, we do not 
“propose to deal with the second and third contentions. 3 


* The relevant dates for deciding the issue of limitation are as follow. The 
original assessment was completed on 21st November, 1950, when the alleged 
excessive relief was granted to the assessee. It was not disputed that, if the case 
of the assessee did not fall within the scope of the Second Proviso to section 34 (3), 
as it now stands amended, the period of limitation for reopening the assessment 
under section 34 (1) (b) was only four years, and that period ended on 31st March, 
1952. The notice under section 34 (1) (b) was issued only on goth January, 1954. 
That excessive relief had been granted to'the assessec in the original assessment 
was discovered only on 11th September, 1952, on the termination of the assessment 
proceedings ofthe old company, whose business the assessee, the new company, took 
over. The amended Second Proviso to section 34 (3) came into force on ist April 
1952 (see section 1 (2) of the Amending Act XXV of 1953). 


Assuming for the present that the assessee's case would fall within the scope o- 
the Second Proviso to section 34 (3), as it now stands amended, and assuming further 
that it is an enforceable statutory provision, the position is, thatit came into force 
only on rst April, 1952, that is, after the expiry of the statutory four years’ period of . 
limitation, which was the law in force up to and inclusive of 31st March, 1952. 
"Ihe effect of the amended Second Proviso of section 34 (3) would be to abrogate 
limitation for cases which came within its scope and to prescribe no period of 
limitation at all, notwithstanding, anything else stated in section 34 (1) of the Act. 
If the right to reopen the assessment of the assessee under section 34 (1) (b) lapsed 
on 31st March, 1952, under the law of limitation as it stood on that date, the statutory 
amendment of the period of limitation which took effect only on rst April, 1952, 
would not apply to that case. It was as well-settled proposition oflaw that this Court 
jr out in Muhammad Hussain Nachiar Ammal v. Commissioner of Income-tax, 

adras!: 


“ Yt is well-settled that the law of limitation being procedural law its provisions operate retros" 
pectively in the sense that they apply to causes of action which arose before that enactment. But it is 
‘equally well established that if the right to sue has become barred by the provisions of the Act then 
in force on the date of the coming into force of the later enactment, then such a barred right is not 
revived by the application of the new enactment.” 


A similar view was taken by the Bombay High Courtin S.C. Prasharv. Vasantsen 
Dwarakdas?, and by the Patna High Court in Sardar Lakmi Singh v! Commissioner of 
Income-tax?. These two cases dealt directly with the application of the amended 
‘Second Proviso to section 34 (3). The learned counsel for the Department did not 
accept as correct the principle laid down by this Court in Muhammad Hussain 
Nachiar Ammal v. Commissioner of Income-tax, Madras!, but he realised that we are 
bound to follow that decision as authority binding on us. 


The resulting position is that as the amendment of the law of limitation took 
effect only on 1st April, 1952, and as under the law of limitation which was in force 
before that date the right of the Department to initiate proceedings against the 
assessee under section 34 had lapsed, the Department could not have the benefit 
of the amendment, even if the amended Proviso covered the case of the assessee. 


The learned counsel for the Department then urged that even before 31st 
March, 1952, it was not a four year period of limitation that applied, and that even 
under the Proviso to section 34. (3), before it was amended with effect from 1st April, 
1952, there was no period of limitation. 


Before the Proviso was amended by Act XXV of 1953 with effect from tst April, 
1952, it ran: 


“ Provided further that nothing contained in this sub-section shall apply to re-assessment made 
under section 27 or in pursuance of an order under section 31, section 33, section 33-A, section 33-B, 
section 66 or section 66-A.” i DS 


1. (1955) 2 M.L]. 139 : 29 LT.R. 848. : — 3. (1956)33 LT.R. 856. ^ ` 
2. (1956) 29 I.T.R. 857. ^ 
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The Proviso as it now stands amended runs: 


“Provided further that nothing contaired in this section limiting the time within which any action i 
may be taken or any order of assessment or reassessment may be made shall apply to a reassessrfent 
made under section 27 or to an assessment or reassessment made on the assessee or any person in 
consequence of or to give effect to any finding or direction contained in an order under section 3n, 
section 33, section 33-À, section 33-B, section 66 or section 66-A. 

We are unable to accept the contention of the learned counsel for the Depart- 
ment, that the amendment effected by Act XXV of 1953 was only explanatory, and 
that the phrase “in pursuance of” in the unamended Proviso was comprehensive 
enough to include a reassessment made on “‘ the assessée or any other person in 
consequence of or. to give effect to any finding or direction contained in an order 
under.section 31, section 33, section 33-A, section '33-B, section 66 or section 66-A. 
In the,case of zhe'assessee the assessment was not reopened under segtion 34 of the 
Act in pursuance of an order under any of the enumerated sections in proceedings 
to which the assessee himself was a party. "To follow up the finding in the assess- 
ment proceedings of 4 by taking action against B under section 34 cannot be 
viewed as reassessment “in pursuance of an order" within the méaning of the 
Proviso as it stood unamended before 1st April, 1952. The expression “pursuance” 
in that context implies a continuity of operations against the same person. The 
unamended Proviso therefore did not lift the ban of the four year period of 
limitation prescribed by section 34 (1) (b) in this case of the assessee, and proceedings 
under section 34 (1) (6) could not have been taken against the assessee at any time 
after 31st March, 1952. : 


The learned counsel for the Department next subsnitted that the ipea order 
of reassessment could be viewed as a case of rectification effected under the enabling 
provisions of section 35 of the Act. We express no opinion on the question, whether, 
‘the assessee's was a case that could have been brought within the scope of section 35 
at all, had it been dealt with under that section. -Factually, the Department - 
invoked and applied only the powers vested in the Income-tax Officer by section 
'g4. It is not open to us at this stage and in proceedings under section 66 to find 
whether an alternative basis may be found in law for sustaining the reassessment 
that was ordered by the Department and sustained by the Tribunal. The learned 
counsel for the Department referred to Commissioner of. Income-tax, Bombay and Aden v. 
Khemchand Ramdas+, Their Lordships of the Privy Council pointed out in that case 
that the finality of an assessment could, under the provisions of the Income-tax Act, 
be avoided only either under section 34 or under section 3 5 ofthe Act. We are un- 
able to see anything in that decision to support the contention of the learned counsel 
for the Department, that a ressessment effected under section 34 could be viewed 
in proceedings under section 66 as a case of rectification under section 35 ignoring 
the appeal against the order of the Income-tax Officer and the further appeal to 
the Tribunal. Had it been a case dealt with under section 35 of the Act, recourse 
to section 66 itself would have been barred. 


We are unable to see any support for the contention. of the learned counsel 
for the Department in the other case cited by him, Commissioner of Income-tax v. B.C 
Swimming Bath | Trusi?. 


We are of opinion, that when the notice was issued to the assessee under 
section 34 (1) (b) of the Act on goth January, 1954, initiation of the proceedings 
under section 34 of the Act was barred by the law of limitation applicable to the 
case of the assessee, and that the further proceedings to reassess the assessee were 
without jurisdiction. That is sufficient to answer the question referred to us in 
favour of the assessee. g : 


We express no opinion on the question, whether the amended Second Proviso- 
to section 34: (3) is void under Article 13 of the Constitution, though such was the 
view taken in S. C. Prashar v. Vasantsen Dwarakdas?. An examination of. the 





I. (1938) 2 MJ. 115 TLR. 65 LA. 236 :. — 2. (2955) 27 I.T.R..279 at 293. 
6I.-T.R. 414 (P.C.). _ 3. (1956) 29 LT-R. 857 - - 
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constitutional validity of a statutory provision should not be undertaken, if relief 


‘could be given to a party without.a need for pronouncement on the constitutional 


validity on the impugned provision. We have also refrained from going into the 
question, whether the case of the assessee falls at all within the scope of the amended 
Second Proviso, because we have held that even if it did, it did not save the reassess- 
ment from the bar of limitation. 


We answer the question in the negative and in favour of the assessee. The 
assessee will be entitled to the costs of this reference. Counsel’s fee Rs. 250. 


K.L.B. ——— . Reference answered in favour 
^ 3 3 - of the assessee. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT -— MR. Justice RAJAGOPALAN AND Mm. JUSTICE SRINIVASAN.* 


"The Ouchterlony Valley Estates (1938) Ltd. ea  Peliiioner* 
D. 
"The Gofernment of Madras represented by the Commissioner of 
Agricultural Income-tax, Madras .. Respondent. 


Madras Agricultural Income-tax Act (V of 1955), section 5 (g)—Permissible deductions——Expenditure 
incurred in maintaining immature coffee plants in a plantation —If of a revenue nature. - . 


The expenditure incurred in the upkeep of immature plants in a coffee and tea estate will be 
expenses of cultivating the crop and will be allowable deductions under section 5 (g) of the Madras 
Agricultural Income-tax Act. 


The expression ‘ cultivating the crop from which the agricultural income is derived’ is not res. 
tricted in the context to the particular tree or plant from which the yield is derived but the entire plan- 
tation consisting of both mature and immature trees and plants. 

Petition under section 54 (1) of the Agricultural Income-tax Act praying the 
High Court to revise the Order of the Agricultural. Income-tax Appellate Tribunal, 
dated 18th July, 1957 and made in A.T. A. No. 30 of 1957 preferred against the Order 
of the Assistant Commissioner of Agricultural Income-tax, Ootacamund, dated 
and April, 1957 and made in A.I.T. A. No. 117 (assessment year 1955-56) of 1956- 
57in G.LR. No. 10-T/55-56, dated 8th February, 1957, Agricultural Income-tax 
Officer, Gudalur. : 


K. R. Ramamani of Messrs. Subbaraya Iyer, Sethuraman and Padmanaban, for 
Petitioner. 


G. Ramanujam, for The Government Pleader (A. Alagirisami), for the State. 
The Oder of the Court was made by ` 


Srinivasan, J.—The question that arises in this revision is, whether the Appellate 
"Tribunal was right in holding that the expenditure incurred by the assessee, which is 
a tea and coffe plantation, for the upkeep of the immature tea and coffee plants 
is not allowable under section 5 of the Madras Agricultural Income-tax Act. 


It is common ground that the tea plantation consisted of an extent of over 1,000 
acres of mature tea bushes and of 123 and odd acres of immature plants. The coffee 
plantation consisted of nearly 2,500 acres of mature coffee plants as against roughly 
goo acres of immature plants. During the year of assessment 1955-56, a revenue 
expenditure of Rs. 13,37,553 was allowed, but the claim of Rs. 52,420 and Rs. 8,176 
respectively, spent on the upkeep of immature tea and coffee clearings, was disallowed. 
The Agricultural Income-tax Officer rejected the claim on the basis that it 
was capital expenditure, observing, “ All expenditure on new clearings till they 
come to bearing is capital expenditure." This view was accepted in appeal by the 
Assistant Commissioner, and also by the Appellate Tribunal, which held that the 
expenditure could not be deducted cither under section 5 (e) or under section 
5 (g) of the Act. E 
LLALRÁÁÁ———————MM——————————————————————€ 

* T.R.C, No. 110 of 1957. : PE: : $ 4th November, 1960. 

. : (13th Kartika, 1882—Saka.) 
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It seems to us that this conclusion ofthe Tribunal is erroneous. The Appellate 
Tribunal thought that what is taxed under the Act is agricultural income -which ' 
is derived from the mature coffee or tea plantations, and that the allowance under 
section 5 (g) in like manner is limited to the expenses incurred in cultivating the 
crop from which the agricultural income is derived. Such income, in the view of 
the Tribunal, could not be derived from the immature plants. Nor could section 
5 (e) apply in the opinion of the Tribunal for the reason that*this provision, read 
with the definition of * plantation’ in the Act, would refer to expenditure incurred 
in growing the plants which yield the produce. In any case, the Tribunal thought 
that the expenditure in the present case was of a capital nature which stands ex- 
cluded from the scope of either section 5 (e) or section 5 (g). 


The decision in Vallambroza Rubber Go., Lid. v. Farmer’, was refegred to by the 
Tribunal and distinguished on the basis that in a case arising under the Agricultural 
Income-tax Act, what is dealt with is income derived from the land which is used: 
for a plantation and not profits and gains of trade, manufacture, adventure, or 
concern. The reason upon which the Tribunal purported to distinguish this decision. 
and hold that it was inapplicable to the present case does not appear to 
be sound. In that case, the assessee was a company, and its profits were derived 
from the cultivation and sale ofrubber. A sum of £ 2,022 was claimed as a proper 
‘deduction being the expenses incurred in superintendence, allowances, weeding and ' 
so on. Revenue objected to this deduction on the ground that the rubber tree 
would commence to yield only in the seventh year, and that, therefore, only one- 
seventh of these expenses would be deductible expenses as relating to trees which 
actually yielded rubber ; that is to say, the expenses of maintenance and upkeep. 
of the immature trees was thought not to be a proper deduction on the ground 
that the expenses should be solely referrable to the profit which was reaped within 
the year. This proposition was characterised by the learned Judge as absurd. 


They noticed (at page 535): 


** Tt would mean this that if your business is connected with a fruit which is not always ready 
precisely within the year of assessment, you would never be allowed to deduct the necessary expenses 
without which you could not raise that fruit. This very case which deals with a class of thing that takes. 
six years to mature before you pluck or tap it is a very good illustration, but, of course, without any 
ingenuity one could multiply cases by the score. Supposing a man conducted a milk business, it really 
comes to the limits of absurdity to suppose that he would not be allowed to charge for the keep of 
one of his cows because at a particular time of the year, towards the end of the year of assessment, that 
cow was not in milk, and therefore the profit which he was going to get from the cow would be outside 
the year of assessment. . . . . But when you come to think of the expenses in this particular 
case that is incurred for instance for the weeding which is necessary in order that a particular tree 
should bear rubber, how can it possibly be said that that is not a necessary expense for the rearing of 
the tree from which alone the profit eventually comes ? And the Crown will not really be prejudiced. 
by this, because"wheri the trees come to bear, the whole produce will go to the credit ELA ofthe profit 
and loss account... . .? li 


Dealing with the aspect relating to whether it was in the nature of a capital 
or income expenditure, they said at page 536 : 

* . . . + « Butina rough way I think it is not a bad criterion of what is capital expen- 
diture as against what is income expenditure to say that capital expenditure is a thing that is going 


to be spent once and for all and income expenditure is a thing that is going to recur every year. There- 
fore, prima facie weeding which does occur once a year seems to me to be an income expenditure.” 


This decision is in clear support of the view that in the case of income derived from 
plants or trees, the expenses of maintenance and upkeep of immature trees before 
they come to bear is not capital expenditure. : 


This apsect of the matter has also been considered in a decision of the Kerala. 
High Court in Commissioner of Agricultural Income-tax, Kerala v. Pullangode Rubber 
and Produce Company, Ltd.?. : . 


The view taken by the Tribunal that the Vallambroza Case* is distinguishable 
on the ground that it related to a business and not to agricultural income is ans- 


[oed - . 6 PE: 





(.: FEES ros ^ P 
1, 5 Tax. Cas. 529. 2. LL.R. (1958) Ker. 660. 
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wered by the observation contained in that very decision, where the learned Judges 
: Say (at page 536) : : 


V “Tt appears to me that, as at present worked, the trade, manufacture, adventure or concern: 
of the Company is the cultivation and production for sale at profit of rubber and other tropical pro-- 
ducts. For this purpose land had to be acquired, cleared and drained, roads made, and buildings. 
erected, before the cultivation began. What was expended for these purposes was I think capital. 
expenditure, and not, ip the sense of the Income-tax Act, money laid out and expended for the pur-- 
poses of the trade, etc. But once thé cultivation began with the planting, expenditure on cultivation,, 
production and marketing was I think revenue expenditure for the purposes of the trade, etc.” 


In like manner it was held in Ponnuswami Pillai v. Commissioner of Income-tax! 
that the income derived from -the tea estate attributable purely to agricultural 
operations, such as cultivating and plucking of the leaf, constituted profits and gains 
of a business within the meaning ofsection 4 (2) of the Act. Though this decision 
proceeded on “the principles of the Income-tax Act, it is clear that a business like- 
that of the assessee in the present case, though it relates to agricultural income, is 
nonetheless income from a business. The applicability of the Vallambroza decision?: 
in so far as the deduction of expenses relating to immature tea and coffee plants is 
concerned is not affected by reason of this agricultural income being derived from 
a business, that is the business of running the plantation. DU 


This.should be sufficient tó dispose of the present revision petition. We, 
however, feel that it is necessary to decide whether this expenditure could properly 
fall within the scope of section 5 (a) or section 5 (g) of the Act. In a similar case- 
where the question.of the deduction of the amount spent on the upkeep and main- 
tenance of immature rubber trees arose, the Kerala High Court in the decision 
cited above came to the conclusion that the deduction was properly allowable under- 
section 5 (e) of the Act. With great respect to the learned Judges who decided that 
case, we are inclined to hold that section 5 (g) would be the more áppropriate- 
provision under which such expenses would fall. 


Section 5 (g) runs thus: 


“ The agricultural income of a person shall be computed after making the following deductions,. 
Wiz, ~ DIS. xs a 5 A 

(g) expenses other than capital expenditure incurred in the previous year of cultivating the- 
crop from which the agricultural income is derived and of transporting such crop to market, including- 
the maintenance of agricultural implements and cattle required forsuch cultivation and transport. 
or both." AE : 


It is followed by a Proviso to the following effect : 


** Provided that in any particular year the total replanting expenditure shall not exceed the amount: 
necessary for rgplanting 24per cent. of the acreage if the crop is rubber or coffee, 1-2/9 per cent. if the- 
crop is arecanut or tea and 8-1/5 per cent. if the crop is cardamon and 10 per ceñt. if the crop is. 
cinchona.” i 


According to this Proviso, the assessee is entitled toa deduction of expenditure 
with regard to the amount spent for replanting within certain limits. The obvious 
inference flowing therefrom is that since the main part ofthe provision excludes 
capital expenditure, the allowance contained in this. Proviso cannot possibly be- 
in the nature of a capital expenditure. Here is an indication in the Act itself that 
the cost of replanting trees is not capital expenditure. Where a plantation is for 
the first time laid out, the various items of expenses which go to bring the planta- 
tion into being, including the.initial planting thereof, would obviously be capital: 
expenditure. But, in a case where trees which have ceased to yield have torbe 
replaced, the Proviso to section 5 (g) clearly states that such expenses of replanting. 
shall be regarded as revenue expenditure allowable, of course, within certain limits. 
If that be the case, then it should necessarily follow that the subsequent upkeep or 
maintenance of those replanted trees till they come to bearing would also be within 
the scope of the expression contained ‘in section 5 (g), viz., “of cultivating the crop 
from which the agricultural income is derived’. , It is impossible for any plantation. 
"arca LT.C. 378; : 2. 5 Tax Cas. 529. 
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in the very nature of things to isolate the expenditure of each and every tree accord- 
ing as the tree is bearing or not bearing, in cases where replanting: of one or more . 
trees in an existing plantation is in question, The view of the Tribunal that fhe 
-expression ‘ cultivating the crop from which the agricultural income is derived’ is 
intended to indicate that the expenses should relate directly to the income seems 
to us to be opposed to the inference that is naturally derivable from the Proviso to 
which we have referred. The learned Judges who decided Commissioner of Agricul- 
tural Income-tax, Kerala v. Pullangode Rubber and Produce Company, Lid.1 do not appear 
to have considered the impact which the Proviso has upon the main provision. 
We accordingly hold that the expenditure incurred upon the clearings containing 
immature plants would properly be includable in the expenses of cultivating the 
‘crop. The crop in the context is not merely with reference to the particular tree 
from which the yield is derived but the entire plantation consisting of, both mature 
and immature trees. 


The petition is accordingly allowed. The assessment is directed to be revised - 
in the light of what has been stated above. "The petitioner will be entitled to its - 
-costs. Counsel’s fee Rs. 100. . K 


R.M. ——— Petition allowed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS.. 
PRESENT :—Mnr. JusTICE RAMACHANDRA IYER. 


Elumalai .. Petitioner* 
v. l 

Sri Kandaswami Devasthanam, Tiruporur, by its trustee 
Tiruchidambara Sivaprakasa Swami .. Respondent. 


Presidency Small Causes Courts Act (XV of 1882), sections 41, 43 and 48—Suit in ejectment Decree 
directing delivery of possession by a specified date—If could be executed after the expiry of the date fixed. 


Under section 48 of the Presidency Small Causes Courts Act all the provisions of the Civil Pro- 
cedure Code including the provisions of Order 21 will apply to matters provided for in that chap- 
ter. Hence a decree in ejectment made bya Presidency Small Causes Court under section 43 of the 
Act could be executed like any other decree within the period of limitation. It cannot be said that 
the Court will have no power to execute the decree for ejectment after the expiry of the date fixed 


under the order. . 

' Petition under section 115 of Act V of 1908 praying the High Court to revise 
the Order of the Court of Small.Causes, Madras, dated 2oth July, 1960 and made 
in M.P. No. 856 of 1960 in E.P. No. 3165 of 1960 in Ejt. S. No. 56 of 1955. 


N. G. Srinivasan and G. Ramanujam, for Petitioner. 
* a e 


T. K. Subramania Pillai, S. Chockalingam and R, N. Kothandaraman, for Respondent. 
'The Court delivered the following 


‘Jupcment.—The respondent obtained an order for ejectment against the peti- 
tioner on 5th December, 1957, under the provisions of sections 41 and 43 of the 
Presidency Small Causes Courts Act. By.that order the petitioner was directed 
to deliver possession of the property on 3oth June, 1957. Later, however, the 
order was varied presumably by consent of parties by which the time for delivery 
of possession was fixed as 17th February, 1958: In the meanwhile the petitioner 
filed O.S. No. 614 of.1958 against the respondent for a declaration that the order 
of ejectment. would not be binding on him. "There was an injunction against the 
respondent executing the order of ejectment pending the suit. That suit was dis- 
missed on 13th February, 1960. 


Thereupon-the respondent applied to the lower Court for execution of the 
order directing delivery of possession. During the course of execution obstruction 








NEL E 1, LL.R. (1958) Ker. 660. : 
* CRP. No. 1488 of 1960. es js October, 1960. 
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was offered by nine persons along with the petitioner. The lower Court without 
'notice to the petitioner directed the removal of the obstruction. The- petitioner 
seeks to revise that order. 


It is contended on his behalf that the Court of Small Causes had no jurisdiction 
to extend the time fixed for delivery of possession, and that therefore any order in 
execution that might be passed so as to enable the respondent to obtain delivery of 
possession after 17th February, 1958, would be invalid. In support of the contention 
reference is made to the decisions in Jamshedj Hormusji v. Gordhandas Gokuldas! and 
Commissioner for Port of Calcutta v. Anil*. In those decisions it was held.that it was 
not competent for the Presidency Court of Small Causes to amend or alter the terms 
of a decree or order for possession once passed under section 45 of the Presidency 
Small Clauses Gourts Act, 1882. I cannot see how those cases can apply to the 
present case. No question of amendment of the original order at all arises 1n this 
case, What.the respondent applied for is the execution of the decree in the Eject- 

` ment Suit No. 56 of 1955. Under the „provisions of section 48 of the Presidency 
Small Causes Courts Act all the provisions of the Civil Procedure Code including 
those cofitained in Order 21 will apply to matters provided for in that chapter. 
It would follow that the respondent would be entitled to execute the order which 
directed delivery of possession. I do not read the decisions aforesaid as establishing 
that a Court would have no power to execute the decree for ejectment beyond the 
time fixed by the order for ejectment. In my opinion as the provisions of the Civil 
Procedure Code apply to the decrees in ejectment passed under section 43 of the 
Presidency Small Causes Courts Act, it would be competent for the decree-holder 
to apply for execution as in the case of any other decree within the period of limita- 
tion prescribed by law. There are therefore no merits in this petition. 


The petition is dismissed with costs. 
R.M. ——— "n - Palin dismissed, 


IN THE HIGH COURT OF JUDICATURE AT- MADRAS. 
Present :—M. JUSTICE RAJAGOPALAN AND Mn. Justice SRINIVASAN, JJ. 


Dr. P. Vadamalayan, Madurai T Aplicant* 
v. 
The Commissioner of Income-tax, Madras .. Respondent. 


Income-tax Act (XI of 1922), section 10 (2) (xv) — Applizability—Capital. or revenue expenditure— 
Expenditure incurred by surgeon in undertaking tour abroad to maintain his efficiency in profession —Deduction 
—Permissibility.e . 

The dividing line which marks off revenue from capital expenditure, either fora profession or for a 
business, is, in some cases, thin but, it isa clear and perceptible one. The question what is the inference 
to be drawn from the facts established i in a given case, is the expenditure of a capital nature, isa question 
of law. 

Expenditure incurred by a surgeon on a tour abroad undertaken to keep abreast of the latest 
technique of the profession i in surgery and treatment in order to maintain his efficiency i in his chosen 
profession as a surgeon cannot be said to be ofa capital nature, even if it results in a mental equipment 
enabling him to carry on his profession-as a surgeon in a better and more scientific way, but is a permis-’ 
sible deduction under section 10 (2) (xv) of.the Income-tax Act. 


Assam Bengal Cement Go., Ltd. v. Gommissioner-of Income-tax, West Bengal, (1955) S. Gy. 205 : (1955) t 
M.L.J. (S.C.) 118 : 1955 S. "GR. 972 : 27 I.T.R. 34, followed. 
.. Gunn's Commonwealth Income-tax Law and Practice, Fourth Edition, paras. 1277 and 1278, page 440, 
referred to. ` f i i 
Case referred to the High Court by the Income-tax Appellate Tribunal, under 
section 66 (1) of the Indian Income-tax Act, 1922 (XI of 1922), in R.A. No. 61 of 
1956-57 on its file for decision on the following. questions of law, viz. :— 


H 








1. (1920) LL.R. 45 Bom. 1048. © g (1951) 55 C.W.N. 305. 
' *Case Referred No. 87 of 1956. ` 5o 15th September; z 1960. 
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. * Whether the outlay of Rs. 9,689 on the foreign tour ofthe assessee is capital in nature not allows 


able as a deduction under section 10 (2) (xv) ?” : . : 


T. V. Balakrishnan, for Applicant. Pew. cs e 


.- G. S. Rama Rao Sahib and S. Ranganathan, Special Counsels for Income-tax on 
behalf of the Respondent. D 


7 The Judgment of the Court was delivered by 


Rajagopalan, F.—The assessee, a leading surgeon of Madurai with a lucrative 


practice, undertook a tour abroad in 1953, in the course of which he visited a number . 


of hospitals and clinics in the United States of America and the United Kingdom, 
to study the latest technique in surgery and treatment. 'The tour cost him Rs. 19,538 
the ‘whole of which he claimed as a deduction under section 10 42) (xv) of the 
Income-tax Act, in computing his assessable income in the assessment year 1954-55. 
The. Income-tax Officer disallowed the claim in its entirety. He held that the 
expenditure was of a capital nature, incurred by the assessee to secure to himself 
a benefit of an enduring nature. The Assistant Commissioner differed apd found 
that no portion of the expenditure was of a capital nature. He, however, held that 
only one-half of the expenditure satisfied the test of having been-wholly and exclu- 
sively incurred for the purpose of the assessee’s profession. The. other half was 
treated as the personal expenses of the assessee-while abroad. The Assistant Com- 
missioner allowed a deduction of Rs. 9,769. - The Department appealed to the 
Tribunal. The Tribunal agreed with the Income-tax Officer that the expenditure 
of Rs. 9,769 was of a capital nature, but did not disturb the finding of the Assistant 
Commissioner that that half of the expenditure incurred by the assessee did satisfy 
the other requirement of section 10 (2) (x); that it had been incurred wholly and 
exclusively for the purposes of the assessee's profession. : 


"The Tribunal recorded in its order on appeal : 


* The assessce's case is that he, a specialised surgeon; undertook a study'tour in advanced coun- 
tries, so as to bring his already expert knowledge in line with modern developments in his branch of 
surgery. It was not a study tour undertaken specifically with reference to or in connection with any 
particular professional engagement or engagements of his, undertaken by him in the course of his 
carrying on of his profession in India. By undertaking this tour, he hoped to perfect his surgical 
knowledge to stand him in good stead on his return to his native country in the competitive field that 
he had to face. The mental equipment obtained by the tour is, therefore, of a general and enduring 
nature and the benefit of such tour is expected to be far-reaching and not merely confined.to a short 
span. The amount in question is, therefore, only capital in nature and not allowable as a deduction 
under section 10 (2) (xzv).” i ‘ 


At the request of the assessee, the Tribunal referred the following qwestion to this 
Court under section 66 (1) of the Act. - : 


EL s Whether the outlay of Rs. 9,769 om' the foreign tour of the assessee is capital in nature, not 
allowable as a deduction under section 10 (2) (xv) ?” 


. "The scope of the question is limited to the issue whether the expenditure was of 
a capital nature. The amount involved is not in issue. It is Rs. 9,769, the amount 
estimated -by the Assistant Commissioner. That the expenditure of that amount 
satisfied the other test of section. 10 (2) (xv) and that it was expended wholly and 
credi for the purpose of the assessee's profession as a-surgeon, is not in issue 
either. : 


We do not propose to embark upon the task eminent Judges in England and 
India have declined consistently to undertake. We shall not attempt to evolve a 
formula,- infallible and of-univérsal application, to decide what marks off revenue 
from capital expenditure either for a profession or for a business. The dividing 
line in some cases’ may be thin, büt'it is a clear and perceptible one. Courts have 
always addressed themselves to . the comparatively less difficult task of deciding 
whether a given item of expenditure falls on one side or the other of that dividing 
line. .We need not.embark either or a review afresh of the case-law on the subject, 
when practically nothing: new can be added. The case-law was reviewed at length 


4 
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by the Supreme Court in Assam Bengal Cement Co., Lid. v. Commisstoner of Income-tax, 
‘West Bengalt, ` 

Y It should be taken as well-settled that the question what is the inference to be 
drawn from the facts established in a given case, is the expenditure of a capital 
nature, is a question of law. : ' 


The Tribunal obviously accepted the assessee’s claim, that he had undertaken 
the study tour to bring the expert knowledge he already had in line with modern 
developments in his branch of surgery, but the Tribunal held that the mental equip- 
ment which resulted from this tour was a benefit of an enduring nature. Certainly 
the expenditure incurred by the assessee did not bring him any tangible asset, 
capital or otherwise. Th question is, whether an expenditure incurred by a surgeon 
to keep abreast of the latest technique of the profession in surgery and treatment 
is expenditure of a capital nature. The expenditure was not incurred to initiate 
any new business or profession, nor even to enlarge the scope or character of the 
profession that the assessee was already practising. He was and continued to be a 
surgeon, one of the leading surgeons of Madurai. The expenditure was not incurred 
to obtain*any additional qualifications to practise his profession. The Department 
could claim at best, in the circumstances of this case, that the assessee incurred 
the expenditure to maintain his efficiency in his profession. As in the Australian 
case noted in paragraph 1278, at page 440, in Gunn's Commonwealth Income-tax 
Law and Practice, Fourth Edition, it would be much less correct to say that the 
assessee gained an enduring benefit by his study tour abroad than to say that he 
took steps to maintain his efficiency in his chosen profession as a surgeon. - 


Suppose, a surgeon at Madurai, less fortunately placed than the assessee, 
incurred periodical expenditure for a refresher course of study at a place like Madras 
surely it would be incorrect to view it as an expenditure of a capital nature incurred 
to obtain any enduring benefit. If, without a defined refresher course, the surgeon 
periodically visited the larger institutions at Madras to study the technique and 
keep himself abreast of the latest professional knowledge available, the expenditure 
he incurred for that purpose would not be expenditure of a capital nature. "That 
he made such a study at more places than one, say at Madras, Bombay and Delhi, 
can make no difference. That the study tour was outside India, again, could 
make no difference in thé principle by which to judge whether the expenditure 
incurred was of a capital nature. All these would be cases of expenditure incurred 
by the surgeon to maintain his efficiency, even if it resulted in a mental equipment 
which enabled him to carry on his profession as a surgeon in a better and more 
scientific way. : 


During the arguments before us we were referred to passages in* paragraphs 
1,277 and 1,278 at page 438 following in Gunn's Commonwealth Income-tax Law 
and Practice, Fourth Edition. The reports of the cases on which those passages 
were based are not available, and that handicaps us. 'The details of the cases are, 
however, instructive and help us to keep in view the distinction between expenditure 
incurred for example, in launching on a profession or adding to it, and expendi- 
ture incurred on gaining income from an existing professional practice. ‘The latter 
is not.expenditure of a capital nature, and the doctrine of enduring benefit can- 
not apply to such an expenditure. It is in that class that the assessee's claim fell. 
It was not an expenditure of a capital nature. i ies š 


We answer the question in favour of the assessee. The assessee will be 
entitled to the costs of this reference. Counsel’s fee Rs. 250. 


P.R.N. VENE. ZEN Reference answered in favour of assessee. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
2 : . PRESENT :—MR. JUSTICE JAGADISAN. 
Madhanavalli alias Sowbagyammal © iC (os. Apellant* 
v. V 
Thangavelu Padayachi and others — . < -e Respondents. 


Hindu Widows’ Re-marriage Act (XV of 1856)—Forfeiture of widow’s rights of inheritance on re-marriage 
—When would apply—Widow’s re-marriage invalid under law—If attracts the forfeiture—Madras Hindu 
Prevention of Bigamy and Divorce Act (V of 1949), section 4 (x) (since repealed.by Hindu Marriage. Act, 
XXV of 1955)—Marriage void under. . - 


Where a Hindu widow’s .re-marriage is contrary to a statute like the Madras Act VI of 1949 
(since repealed by Central Act XXV of 1955) and is void and non-est she cannot incur the forfeiture 
under the Hindu Widow’s Re-marriage Act, 1856, notwithstanding the purported rf-marriage. 

. Appeal against the Decree of the District Court, South Arcot at Cuddalore, 
in Appeal Suit No. 279 of 1957 preferred against the Dectee of the Court of the 
District Munsif of Tirukoilur in Original Suit No. 310 of 1955. 

K.S.. Desikan and K. Raman; for Appellant. | f 
M.S. Venkatarama Iyer, S. Nagaraja Iyer and V. Krishnan, for Respondents. 

‘The -Court delivered- the - following - ` i 

Jupcment.—The property forming the subject-matter of this second appeal 
originally belonged to one Govinda Padayachi. He died, leaving, behind his 
daughter, the plaintiff in O.S. No. 310 of 1955 on the file of the Distirct Munsif's 
Court, ‘Tirukoilur, and a widow, the second defendant in that suit. The second 
defendant having inherited the property as the limited heir under the Hindu Law, 
alienatéd the property in favour of the first defendant under Exhibit B-2, dated 7th 
August, 1940. ‘The third defendant in the suit was impleaded as a person who had 
married the second defendant after the death of Govinda Padayachi. The plaintiff's 
case was that the-alienation by the second defendant in favour of the first defendant 
was not for a purpose valid and binding upon the reversioners of the estate of Govinda 
Padayachi, and that, though normally she, as the presumptive reversioner of the 
estate of Govinda Padayachi, could not sue for recovery of possession: of the pro- 
perty, she was entitled to recover possession by reason of the second defendant's 
marriage with-the third defendant, which, according to her, attracted the provisions 
of the: Hindu Widows’ Re-marriage Act (XV of 1856), causing forfeiture of her 
rights as a Hindu widow. v4 - : 3 š 


The learned District Munsif of Tirukoilur who tried the suit fond that the 
alienation ifmpugned by the plaintiff was not valid and binding upon the plain- 
tiff and that the marriage of the second defendant with the third defendant caused 
a forfeiture of her rights as a Hindu widow by reason of the provisions of Hindu 
Widows’ Re-marriage Act, and accordingly, granted a: decree in favour of the 
plaintiff as prayed for. j pe 


;. The first defendant preferred an appeal. (A.S.No.279 of 1957) on the file of 
the District Court, South Arcot. 'The learned appellate Judge concurred with 
the finding of the trial Court on the question of the validity of the alienation by 
the second defendant in favour of the first defendant. But the learned District 
Judge was of opinion that the plaintiff was not entitled to recover possession of 
the suit property from the alienee (the first defendant) as the provisions of the Hindu 
Widows’ Re-marriage Act cannot be invoked, the marriage of the second defendant 
with the third defendant being a void marriage under Madras Act VI of 1949. 


In this view of the matter, the learned Judge granted a mere decree for dec- 
laration in favour of the plaintiff that the alienation by the second defendant in 
favour of the first defendant was not valid and binding on the plaintiff, but nega- 


== 
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tived the relief for recovery of possession sought for by the plaintiff. The plaintiff 
has'(iled this Second Appeal seeking to have the decreé of the trial Court restored. 


Learned counsel for the appellant contended that the plea raised under Madras: 
Act VI of 1949 was not pleaded or put in issue during the trial of the suit and that 
it was sprung as a syrprise at the time when the appeal was heard by the learned 
District Judge. There is no doubt some force in this contention of the learned 
counsel. If the applicability of Madras Act VI of 1949 raised in this case were 
to depend upon disputed questions of fact, I would: have ‘had. no hesitation in 
remitting the case back for re-trial to have the necessary facts investigated. ` But, 
unfortunately for the plaintiff, her definite case in the plaint was that the third 
defendant and the second defendant were married some time in April, 1949. 
Madras Act VI’of 1949 came upon the statute book on 23rd March, 1949." Not 
being content with having raised a specific case of marriage in April, 1949, the 
plaintiff also examined the third defendant as her witness who swore in the 
witness-box that he married the second defendant some time in 1949. Of course; 
his evidersce is not clear as to whether the marriage took place before the Madras 
Act VI of 1949, or, after. No doubt, the learned District Judge has disoussed the 
evidence and the probabilities of the case to fix the date of the marriage. But this 
was wholly unnecessary. So long'as the averment in the plaint relating to the time 
of marriage stood and no attempt was made by the plaintiff to have the date altered, 
it was not open to the plaintiff to adduce evidence to show that the marriage took 
place before 1949. On the admission of the plaintiff, it is clear that the marriage 
of the second defendant and the third defendant took place after the commence- 
ment of Madras Act VI of 1949. "M 


There is no difficulty in holding that, under the Hindu Widows’ Re-marriage 
Act of 1856, the marriage which the second defendant. admittedly contracted with 
the third defendant caused a, forfeiture of her rights as a Hindu widow in respect, 
of the estate of her deceased first husband (Govinda Padayachi) and, if such 
forfeiture was brought about by the operation of the statute, it is clear that the 
plaintiff will be entitled to recover possession of the suit property from the alienee, 
now that the alienation has been found to be not valid and binding upon the 
plaintiff. Section 4 (1) of Madras Act VI of 1949 is as follows :— i 


“ Notwithstanding any rule of law, custom or usage to the contrary, any marriage solemnized 
after the commencement of this Act between a man and a woman, either of whom has a spouse living 
at the time of such solemnizdtion, shall be void, whether the marriage is solemnized within or outside 


the Province of Madras." ; 


à 


I háve alre&dy held that, on the admission of the plaintiff herself, the: marriage 
of thesecond defendant with the third defendant- was one solemnized after; the 
commencement of the Act. - The only other question that has to- be decided: before 
this provision can apply, is whether, at the time of the third defendant's marriage 
with the second defendant, he had a wife living. The evidence of the third 
defendant, as P.W. 4, is that his wife, is one Pavanambal. He has deposed as 
follows:— > : . i e s P2: 


* I have married her sister, Dhanabagyam, after the death of her husband, Govinda Padayachi 
sch d. After the death of Govinda Padayachi, Dhanabagyam became entitled to the suit land.. 
m After the death of Govinda Padayachi, Dhanabagyam was living with her paréníis in 
Natham Village. I used to visit her very often, and I had illicit connections with her. Thereafter; I 
married her in 1949." : d at a ERE 


1 


It seems to me that this evidence of-defendant 3 car only be read as to mean that , 
on.the date when he contracted the second, marriage with Dhanabagyam 
(defendant 2), he had already married Pavanambal, who is alive. Section 4.of 
the Act therefore governs the case. , The marriage of the third defendant with the 
second defendant is therefore void in law. , The forfeiture under the Hindu Widows’ 
Re-marriage Act of 1856 can result only in a case where a Hindu widow re-marries. 
That word can only mean that there must be à valid marriage contracted by the 
widow before the law can penalise her by causing forfeiture of the estate which she 
inherited from the first husband. Notwithstanding a purported marriage by the 


142 THÉ MADRAS LAW JOURNAL REPORTS. [1961 


widow, if the marriage is not valid by reason of another statute,.she cannot incur. 
the forfeiture. The provisions of the Hindu Widows’ Re-marriage Act of 1856 gan 
only apply to a case of a valid re-marriage. A marriage which is declared to be void 
by a statute is no marriage and is non est. I am therefore of opinion that the con- 
clusion of the lower appellate Court is correct and that the plaintiff will not be 
entitled to recover possession of the property from the alienee, during the lifetime 
of the second defendant. . : 


The Second Appeal fails and is dismissed. "There will be no order as to costs 
in this Second Appeal. 


o R£M. e - Appeal dismissed. 
^ * IN THE HIGH COURT OF JUDICATURE AT MADRAS. - 


PRESENT :—MR. JUSTICE SRINIVASAN. 


Thayyan Padayachi and another — . "E .. Petitioners* 
v. g T 
Veluswami and another i .. Respondents. 


. Civil Procedure Code (V of 1908), section 148 and Order 21, rules 84 and 85 and 86—Time Sor payment 
of balance of purchase price in Court auction —lf Court has power to extend—Section 148—Applicability, — 

.. The scheme of Order 21, rules 84 to 86 of the Code of Civil Procedure is quite clear.. Where 
property is sold in Court auction the auction-purchaser is to deposit 25 per cent. of the sale price under 
rule 84 and the balance is to be deposited within the time fixed under rule 85. In default of such 
payment the Court is empowered under rule 86 to forfeit the deposit- less the expenses of the sale and 
the property should be resold. The rule does not authorise the Court to grant any extension of time 
for the payment of the balance of purchase price. Section 148 of the Civil Procedure Code does not 
apply to the case.. : $ : 

Petition under section 115 of Act V of 1908 praying the High Court to revise 
the Order of the Court of the Subordinate Judge, Salem, dated 11th November, 1959 
and made in I.A. No. 880 of 1959, in I.A. No. 881 of 1954, in. O.S. No. 210 of 


1949. 

o N. R. Raghavachari, for Petitioner. 
N. C. Srinivasan, for Respondent. 
"The Coürt delivered the following 


JupemENnT.—Certain properties concerned in a partition suit O.S. No. 210 
of 1949 on the file of the Subordinate Judge of Salem were directed to be sold so 
that the proceeds thereof could be distributed in' adjustment of the fhares of the 
parties entitled to partition. Apparently those properties were. not capable of 
division in any other manner. The sale was accordingly held on.gth October; 
1959 and the successful auction-purchaser was a third party ; the properties were 
knocked down in his favour for Rs. 16,000. As required by Order 21, rule 84, the 
auction-purchaser deposited 25 per cent. of the amount of the purchase money. 
Rule 85 requires further that the full amount of the purchase money has to be 
` deposited before the Court closes on the fifteenth day from the date of sale of the 
property. Such a deposit was not made. An application was put in by the 
auction-purchaser on 21st October, 1959, seeking for extention of time by one month 
for making the deposit of the balance. Though this application was opposed, the 
learned Subordinate Judge granted the time prayed for. The matter comes up in 
revision challenging the validity of the order made by the lower Court. . 


- It seems to me that Order 21r, rule 86, is. quite . clear on the . point. 
It states that in default of payment within the. period mentioned in Order 21, rule 
85, the Court may, if it thinks fit, forfeit the deposit less the expenses of sale, to the 
Government; and the rule proceeds to lay down that the property shall thereafter 
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.be resold and the defaulting purchaser shall forfeit all claim to the property or to 
any part of the sum for which it may subsequently be sold. This rule does not 
authorise the Court to grant any extension of time for the payment of the balance 
ofthe purchase price, The only discretion that is available to the Court under 
this rule relates.to the extent to which it is called upon to deal with the 25 per 
cent. of the purchgse price ‘which had been deposited under rule 84. In so 
far as that is concerned, the Court may order its forfeiture after deducting 
the expenses of the sale. If it does not do so, obviously that amount would 
normally be held to the credit of the auction-purchaser to be returned 
to him. But the Court is not competent to extend the time for payment of the 
balance of the amount for which time has been fixed by rule 85. ‘There is ample 
authority for this position in Monni Aidruz v. Mira Mohideen’ in which an earlier 
decision of the’ Allahabad High Court in Nawal Kishore v. Buttu Mal? has been 
relied upon and approved. - " S 


2 


On behalf of the respondents, section 148 of the Code of Civil Procedure has 
been sought to be invoked in support of the lawful exercise of the powers of the learned 
Subordinate Judge in granting extention of time. The section in terms does not 
apply. It relates to a case where a period is fixed or granted by the Court-in its 
discretion for the doing of an act which is prescribed or allowed by the Code. In 
such an event, the Court's discretion in enlarging the priod is not fettered. But here 
is a case where thé period is not fixed or granted by the Court but is fixed by the, 
Code itself. It makes a fundamental difference to the application of section 148. 
This provision of law will not apply to the present case. 


The petition is accordingly allowed. "There will, however, be no order as to 
costs. f . 


R.M. B ———— i Petition allowed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present :—Mr. P. V. RAJAMANNAR, Chief Justice AND Mr. JUSTICE 
VEERASWAMI. : : : 


The Employees’ State Insurance Corporation with its Regional 


Office at Coimbatore .. Appellant* 
v. 27 
Ganapatia Pillai and others .. Respondents. 


Employees’ State Insurance Act (XXXIV of 1948), section 2 (9)—Employee—Meaning of—If in- 
cludes secretary, glerk or typist in Managing Agent’s Office of a Mill—Right to demand contribution. 


Having regard to the definition of the term ‘employee’ in’ section 2 (9) of the Employees’ State 
Insurance Act, 1948, it is only persons who are in some manner or another connected with the work 
ofa factory, viz., the manufacturing process, that can be said to be employees within the meaning of 
the definition. ‘The words ‘ incidental or preliminary to’ in the definition has to be read in conjunc- 
tion with the words ‘ with the work of the factory’ so that the work done by the employee in question 
should be work of or incidental or preliminary to the work of the factory. Hence persoris employed- 
as secretary, clerk or typist in the Managing Agent's Office of a mill, purely attending to administra- 
tive work will not come within the definition of * employee’ in the Act. -But where such a person is 
in charge of disbursing payment of wages to the workers in the mill or maintaining the. accounts of the 
mill, he will come within the definition as such work will, in a sense be, incidentalto or connected with 
the work'of the factory. i 


Appeal against the Order of the Employees Insurance Court, Coimbatore, 
dated 1st October, 1956 and made in Proceedings No. r of 1955.  ' 

The Government Pleader on behalf of the Appellant. 

T. R. Sangameswara Iyer, for Respondents. ud 


Basheer Ahmed Sayeed, F., before whom the Appeal came on for hearing: 
made the following je E SA 
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Orver.—This is an appeal against the Order of the learned District Judge. 
of Coimbatore in Proceedings No. 1 of 1955 under the Employees Sjate 
Insurance Act (XXXIV of 1948). wm 


The respondents in this appeal who are employees of the Lotus Mills, Ltd., 
Podanur, made an application under section 75 and Regulation 40 of the Employees’ 
State Insurance Act for a declaration that the’ applicants-réspondents were not 
employees liable to pay any contribution under the provisions of the Employees? 
State Insurance Act. They also prayed for an order directing the Employees? 
State Insurance Corporation to refund the contributions till now erroneously 
collected from the applicants till the date of the application. The. first of the 
opposite parties was the Lotus Mills, Ltd. and the second was the Employees’ State 
Insurance Corporation. The Lotus Mills seem to have remained seex parte, while 
the Employees’ State Insurance Corporation filed a written statement raising various 
contentions as to the untenability of the application filed by the employees. 


The learned District Judge framed three issues. The first one related to the 
question as to whether the applicants were the employeesof the Lotus Malls, Ltd. 
as defined in section 2 (9) of Central Act XX XIV of 1948. The second issue related 
to the liability of the applicants to pay contributions under secion'38 of the Act 
and the third one was whether the applicants were entitled to the refund claimed 
by them. Giving his findings on all the three issues in favour of the applicants, 
the learned District Judge held that the applicants were not employees within the 
meaning of section 2 (9) of the said Act XX XIV of 1948 and that they were not 
liable to pay any contributions under the provisions of'the said Act. In regard 
to the third issue, however, the learned District Judge held that there was no scope 
for directing the refund of the amount already collected from the applicants, 
but merely éonfined himself to giving.a declaration to the effect that the appli- 
cants were not entitled to contribute anything under sections 38 and 39 of the 
Act and directing the applicants to take out appropriate proceedings for getting 
a refund of the .contributions collected from them. The Employees’ State 
Insurance Corporation dissatisfied with this order has preferred this Civil 
Miscellaneous Appeal. f 


The learned Government Pleader, appearing on behalf of the Employees’ 
State Insurance Corporation, has contended that the term “ employee is of a 
much wider scope than the construction that has been placed by the-learned Dis- 
trict Judge on the'said term. He has contended that the term “ employee ’’, as 
defined in- the Act, need not be restricted to mere workmen who are engaged in 
some form or other in the process of manufacture that is carried on in a factory, 
but that the scope and definition as given in section 2 (9) (i) to (di) should compre- 
hend‘not merely the technical staff that is employed in the actual manufacturing 
process; but that it should also include the non-technical staff, such as clerks and 
Other "members of the- staff and establishment in the factory, who are 
not directly concerned with any manufacturing process. He further contended 
that there was no reason why the benefits that are sought to be conferred under 
the Act should be confined only to the technical staff, whereas in any factory there 
is also a large number. of non-technical staff working in the non-technical depart- 
ments of the factory. It could not be that the intention of the Legislature was 
that the benefit contemplated under section 46 should be limited only to the techni- 
cal staff as defined in the Factories Act but that the Employees’ State Insurance 
Act is of a far wider scopé. ` Therefore, the argument of the learned Government 
Pleader was that the term “employee " should be interpreted in a liberal manner, 
especially in view of what is contained in the terminology employed in section 
2 (9) (2) to (ii) of the Act. In the three sub-clauses it has been provided that an 
employee would be one who is put on any work by the employer incidental or 
preliminary to or connected with the work of the factory or establishment, whether 
such work is done by the employee in the factory or establishment or elsewhere. 
The learned Government Pleader also relied on the terminology in sub-clause 
(it) of sub-clause (9). of section 2, where it is stated that an employee is one who 


. ` 
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is employed on work which is preliminary to the work carried on in or incidental 
tà the purpose of the factory or establishment. The main purport of his argument 
was that any person who works in any capacity in a factory was intended by the 
Legislature to be conferred upon him the medical benefit, sickness benefit, maternity - 
benefit, disablement benefit, dependence benefit and so forth. There is no reason 
why when the woskmen are to be conferred these benefits, the other clerical staff 
which is non-technical, should not be conferred these benefits so long as they were 
employees in the factory and doing work in connection with the work of the factory 
or doing work incidental or preliminary to such work of the factory. It is true 
that in the actual manufacturing process, the men employed are technical But 
a factory is not confined merely to manufacturing process alone. "There is lot of 
other work that is carried on in relation to manufacturing process, such as corres- 
pondence, watch and ward, health and sanitation and so forth. So, the learned ` 
Government Pleader's point was that the Legislature intended that the benefits 
which are sought to be conferred by the Act should be made available to all persons 
employed in any capacity whatsoever in the factory, irrespective of any distinction 
as to technical or non-technical work that may be done by such employees in so far 
as no such distinction has been made anywhere in the Act. 


The learned Government Pleader also invited my attention to the definition 
of the word “employment” and the words “employed person” as found in 
Stroud's Judicial Dictionary (grd edition) page 943, in addition to citing the 
decisions reported in Emperor v. Manilal Bhogilalt, and Emmens v. Elderton?. 
The main question that has to be kept in view in interpreting the word “ em- 
ployee ? is whether there is a relationship of master and servant established between 
the owner of the factory and those who work in the factory in any capacity what- 
soever, and when such relationship is established and when a person is doing work 
under the guidance and supervision of one who employs him and pays him wages, 
the definition of the term **employee " must be deemed to comprehend every 
such person. The definition of “ wages” has also been made very comprehensive 
in this Act, It includes any remuneration paid or payable in cash to an employee, 
if the terms of the contract of employment, express or implied, were fulfilled and 
includes other additional remuneration, if any (paid at intervals not exceeding two 
months), but does not include (a) any contribution paid by the employer to any 
pension fund or provident fund, or under this Act ; (b) any travelling allowance or 
the value of any travelling allowance ; (c) any sum paid to the person employed 
to defray special expenses entailed on him by the nature of his employment ; or (d) 
any gratuity payable on discharge. > 


On tlfe other hand, Mr. Sangameswaran, appearing on behalf of the 
respondents, contended that the definition of the term “employee” in the Act 
cannot be understood ‘to include within its scope persons who are not 
actually connected with the work of the factory, which work is nothing other 
than manufacturing raw or finished articles for the market. In so far as the 
clerical staff, who are the respondents in the present case, are not actually connected 
with any manufacturing process but are doing work which-is outside the scope of 
manufacturing process, notwithstanding the fact that they are working under the 
control and supervision of the owner of the factory and are also paid wages as con- 
templated under the Act, they cannot be deemed to be employees coming within 
the scope of the Employees’ State Insurance Act XXXIV of 1948. His contention 
was that the intention of the Legislature was mainly to restrict the benefits of the 
Act to such people and such persons as are doing hazardous work and where there 
is likelihood of injuries to the person or impairment to the health of the employee 
working in the factory. The clerical staff not being subject to such hazards, it 
could not have been the intention of the Legislature to include such clerical staff 
who are not in any way likely to be affected by anything that happens in the process 
of manufacture that is carried on in a factory. Therefore, it is too much to say that 


these clerical staff were intended to get the benefits of the Instirance Act in the matter 
ne ee ee 


I. (1909) 1 I.C. 102. 2. 10 E.R. 624 at 660. 
Ig 
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of sickness or the medical benefit or the disablement benefit. But, it has to be noted 
that throughout the provisions of the Act, it has not been set out anywhere that the 
sickness or the disablement or the maternity benefits that are sought to be conferred 
bythe Act should be claimed only by reason of any activity on the part of. the 
employee directly connected with the manufacturing process. On the other hand, 
the provisions only lay down that when the employee falls ilor when there is 
maternity entered into by any woman worker or when any employee is disabled 
from doing his work, the benefits of the Insurance Act should be made available to 
such a person. In the absence of any direct connection having been established 
by the provisions of the Act that the person entitled to the benefits should become 
disabled or become sick as a result of his work connected with the manufacturing 
process, it is difficult to say that the benefits were intended to be restricted merely 
to the technical staff. 


The Government Pleader, however, has invited my attention to the Report of 
the Select Committee on this Act which has stated that the original Preamble, which 
stated that the benefits were to be conferred only upon workmen, was alteped by 
the Committee so as to enlarge the scope of the benefits to be available also to all 
employees in a factory. The final Preamble, however, that is found in the Act does 
not mention this fact, specifically but it states that the Act is intended to benefit only 
employees against sickness, disablement, etc. Itis the contention of the learned 
Government Pleader that in interpreting the term ‘‘ employee" as defined in this 
Act, reference may be had to the proceedings of the Select Committee. ' 


It has also been brought to my notice by counsel on both sides that the question 
as to whether the term “‘ employee " as defined in Act XXXIV of 1948 does or 
does not comprehend non-technical staff such as clerks of the type of the respon- 
dents in this appeal is bereft of any authority and that no decision of this Court 
or of any other Court has been available so far and it is also stated by counsel on. 
both sides that there are several applications pending before Courts in this State 
which involve the interpretation of the term ‘‘ employee” as defined in the 
Employees’ State Insurance Act and that the matter is one of considerable 
importance for employees and also the factories where these technical and non- 
technical staff work. 


In view of these facts, I consider that this matter deserves to be considered by 
a Bench so that the question as to whether the term “‘ employee " as defined in the 
Act includes also within its scope non-technical staff such as clerks as well in addition 
to the technical staff actually employed in the process of manufacture in a factory 
may be decided and set at rest so far as this Court is concerned. This matter will 
therefore be placed before my Lord the Chief Justice for necessary orflers. 


[In pursuance of the above Order of Reference, the Appeal came on for 
hearing before a Bench, Rajamannar, C.F. and Veeraswami, F] 

The Government Pleader (4. Alagirisami), for Appellant. 

T. R. Sangameswaran, for Respondents. 


The Judgment of the Court was delivered by 


Rajamannar, C..7.—The decision of this appeal turns on the application of the 
definition of ** Employee " in the Employees’ State Insurance Act, 1948, to seven 
persons employed in the office of the Managing Agents of the Lotus Mills Limited, 
Coimbatore. Lotus Agency (Private) Limited are the Managing. Agents. The 
learned District Judge of Coimbatore decided that they were not “ employees." 


“ Employee ” is defined in section 2 (9) of the aforesaid Act thus : 

“< employee’ means any person employed for wages in orin connection with the work of a 
factory or establishment to which this Act applies and— . 

(i) who is directly employed by the principal employer on any work of, or incidental or pre- 
liminary to or connected with the work of, the factory or establishment, whether such work is done 
by the employee in the factory or establishment or elsewhere.” 

For the purpose of this appeal “sub-clauses (ii) and (iii) are not material. 
“ Factory ” is thus defined : 
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“ ‘Factory’ means any premises including the precincts thereof whereon twenty or more 
persons are working or were working on any day of the preceding twelve months, and in any part 
“off which a manufacturing process is being carried on with the aid of power oris ordinarily so 
carried on but does not include a mine subject to the operation of the Indian Mines Act, 1923 or a 
railway running shed;" ! 
Asitwas not clear to us what was the exact work which the seven persons from 
whom contributiom was demanded under the provisions of the said Act were doing, 
we asked both the learned Government Pleader and the counsel appearing for the. 
employees to file before us statements setting out the particulars of the work which 
had been allotted to each of them. We have now been given the requisite infor- 
mation which we set out below : 
1. Ganapathia Pillai (who has since died on gth January, 1958)— General supervision of the work in 
the Managing Agents’ Office. . 
2. A. N. Venkatachalam Chettiar: Assistant Secretary in charge of the Managing Agents" 
Office, in status next to the Secretary, entrusted with the overall responsibility for running the 
Managing Agents’ Office. 


9. 4X. V. Vaidyalingam: Supervisory official in charge of the Managing Agents’ Office. After 
Ganapathia Pillai’s death he has been doing the work of general supervision of the Managing Agents’ 
Office also. 


4. T.N.Kanthanathan: Cashier for disbursement of pay to all officers and staff and wages to 
workers of the mill. 
5. R. Rangaswami Rao: Typist, attending to all typist’s work in the Managing Agents’ Office. 


6. V. Radhakrishnan: Clerk attending to general clerical work in the Managing Agents’ Office. 


7. A. R. Ramaswami Chettiar: Ledger clerk in charge of the maintenance of the ledgerg 
and the cash book of the Managing Agents’ Office. = 


The learned Government Pleader contended that the definition of ‘‘ employee ” 
in section 2 (9) of the Act should be-broadly construed and it should be held that 
persons employed in the office of a Managing Agent for an industrial or manu- 
facturing establishment must be deemed to be employed on any work incidental or 
preliminary to, or connected with the work of the factory or establishment. 


Now, ‘the work’ which is the prime factor is the work of the factory. 
* Factory " means the premises wherein a manufacturing process is being carried 
on, It follows that only persons who are in some manner or another connected 
with the said work, viz., manufacturing process, that can be said to be “ employees ” 
within the meaning of the definition. There are no doubt the words “ incidental 
or preliminary to ”, but both these have to be understood in conjunction with the 
words ** with the work of the factory ". So, the work done by the person in question 
should be york incidental or preliminary to the work of the factory,as such. No 
decided case of this Court was cited to us which has a direct bearing on the point. 
A ruling of a Division Bench of this Court in Regional Director, E. S. I. Corporation v. 
Sriramulu Naidu}, was referred to us. It was there held thatif within the same 
premises or compound a number of departments are situate and the departments 
are engaged in the work in connection with or incidental to a manufacturing 
process of the factory, they would prima facie all form part of the factory. The main 
question which was raised before the learned Judges in that case was whether a 
cinema studio could be described as a factory. There were several departments 
engaged in different kinds of work in the studio, namely, (1) electrical, (ii) camera, 
(iii) sound, (iv) setting (v) moulding, (vi) carpentry, etc. ‘There was a controversy 
whether any of these departments would come within the term of “factory” under 
the Act. The learned Judges held that it would be. Therefore the provisions 
of the Employees’ State Insurance Act would apply to it. In that case there was 
no question as to whether a person was or was not an employee. The contri- 
bution was demanded from the proprietor of the studio as an “ employer". The 
defence of the employer was that the studio was not a factory and therefore he was 
not liable. That plea was not upheld. In the course of the judgment of the 
Division Bench delivered by Ramachandra Iyer, J., there are observations to the 





I. (1960) 1 M.L.J. 257. 
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effect that the object of the Employces’ State Insurance Act is more comprehen- 
sive and its scope designedly wider than those of the Factories. Act. The learned 
Judge said : 

__ * The Employees’ State Insurance Act is the outcome of a policy to provide a remedy for the 
widespread evils arising from the consequences of national poverty. It is a piece of social security legis- 
lation, conceived as a means of extinction of the evils of society named by Lord Beveridge (in his report 


which inspired this type of legislation in all countries), namely, want, disease, dirt, ignorance and 
indigence.” 


While we recognise that there is a difference between the definition of ‘worker’ 
in the Factories Act and the definition of “ employee”? in the Employees’ State 
Insurance Act, what we have to decide in each case is whether a particular person 
is one who will fall within the definition in the Employees’ State Ingurance Act. 
Of the seven persons from whom contribution is demanded, in our opinion, only one 
of them, namely, Sri T. N. Kanthanathan, can be brought under the definition 
interpreting its language as widely as we can. Sri Kanthanathan, disburses not 
only the pay of the officers and staff, but also the wages to the workers of the mill. 
Tt may be said that the payment of wages to the workers employed in the factory 
is in a sense incidental to, or connected with the work of the factory. We hold that 
Sri T. N. Kanthanathan will be liable for insurance contribution. We hzd at 
one time a doubt about Sri A. R. Ramaswami Chettiar because it was alleged that 
he keeps the ledger not only for the Managing Agents! Office but also for the factory 
accounts. An affidavit has since been filed by him that he does not attend to the 
accounts of the factory as such. His work is confined to the accounts of the Managing 
Agents’ Office. Of the other persons sought to be made liable, it cannot be said 
in any sense that they are employed on any work of or incidental or preliminary to, 
or connected with the work of the factory. They are all persons employed in the 
Managing Agents Office. A private copy of a judgment of the Division Bench 
of the Bombay High Court (F.A. No. 610 of 1955) was furnished to us by the learned 
Government Pleader. The judgment of the Bench was delivered by Gajendra- 
gadkar, J. The question raised in that case was whether a person employed in 
the administrative office of the J. K. Chemicals Limited, was an ‘employee’ 
pies Ex meaning of.the Act. The learned Judge held he was not. and 
observed : E 


“ Nevertheless, before the respondent can be said to be an employee within the meaning of sec- 
tion 2 (9) (i), it must be shown that he has been employed-on any work of, or incidental or preliminary 
to, or connected with the work of the factory. It is necessary to emphasise that on the facts admitted 
in this case it is not shown that the work of the factory was to sell the products of the factory. The work. 
of the factory in the present case began with the collection of raw materials and ended with the pro- 
duction-of finished articles. If that be so, it would be difficult to accede to the arguntent that the 
work of selling the products of the factory was connected with the work of the factory. The work of 
selling cannot be said to be incidental or preliminary to the work of the factory. It is obviously not 
preliminary, and it cannot be incidentalin thatsense. It is true that the expression ‘ connection 
with > may be larger in its denotation than ‘ incidental’ or ‘ preliminary’. But this expression 
also must be construed in the light of the facts as to which there is no dispute in the present case. ” 


Applying these observations to the present case, itis obvious that the persons 
from whom contribution was demanded, except Sri T. N. Kanthanathan, are 


not employees. In paragraph 2 of the affidavit filed by Sri C. V. Vaidyalingam 
on behalf of the respondent it is definitely stated that : 
* the Managing Agents’ ‘Office is concerned purely with the administrative side of the mills 


and sale of finished products and are not in any way connected sith the manufacturing process or 
with the: work of the factory.” ` 7 


This is not denied. E 


In the result, the appeal is allowed in part regarding the fourth respondent, 
namely, Sri T. N. Kanthanathan, but is dismissed otherwise. There will be no 
order as to costs. 


R.M, E ———— Appeal allowed in part regarding 
fourth Respondent and dismissed 
otherwise, i 


i] LOGANATHA. NAICKER v. KUPPAMMAL. i4ó 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


. . PRESENT :—MR. JUSTICE SOMASUNDARAM. 
Loganatha Naicker i .. Pelilioner* 
v. . 
Kuppammal ° : .. Respondent. 


Madras Court-fees and Suits Valuation Act (XIV of 1955), section 72 (xiii) — Applicability Accused 
sentenced to fine and in default to imprisonment—Revision Petition to High Court under sections 435 and 439, 
Criminal Procedure Code (V of 1898)—Court-fee—Claim to exemption—Sustainability. 


A petition for revision under sections 435 and 439 of the Criminal Procedure Code, against a 
sentence of fine and imprisonment in default of payment thereof does not fall under section 72 (xiii) of 
the Madras Cogurt-fees and Suits Valuation Act, 1955, and is not exempt from payment of the 
prescribed Court-fee, 


The duress contemplated by the section is a duress by reason of the petitioner being a prisoner 
in jail or a person in duress or under any restraint of any Court or officer. A duress which results in 
his being sent to jail in default of payment of fine is not the sort of duress coatemplated by section 
72 (xili)e That section covers only petitions by prisoners in jail or other persons in actual custody. 


' Petition sought to be presented under sections 435 and 439 of the Code of 
Criminal Procedure, 1898, praying the High Court to revise the Judgment of the 
Special Honorary Presidency Magistrate of the Court of the Presidency Magistrate, 
G. T. Madras in C.C. No. 1772 of 1960. = 


K. N. Subramaniam, for Petitioner. 
G. Ramanujam, for The Government Pleader on behalf of the State. 
Orrick Note.—The Hon-ble Mr. Justice Somasundaram. — — 


U.S.R. No. 4535/60 on the file of the High Court is a petiion filed to revise 
the Order in C.C. No. 1772 /60, Special Honorary Presidency Magistrate, G. T. 
Madras, in which the accused was fined Rs. 50 (in default) R.I. for one month. 


The petition was returned for payment of necessary Court-fees. The Advocate 
on record did not comply with the requirement but has requested the matter be 
posted for orders of Court on. the ground that the petitioner is under duress and 
therefore exempt from payment of Court-fee in view of section 72 (xiii) of the Court- 
fees Act. : , > 


Section 72 (xiii) exempts from Court-fees “‘ petition by prisoner or othe! 
person in duress or under restraint of any Court or its officer." 


This has been all along interpreted as exempting only petitions by prisoners 
in jail or ofher persons in actual custody for the purpose of levying Court-fees, 


Duress has not been defined in the Indian Penal Code or in the Criminal Pro- 
cedure Code. It is defined as follows in the Oxford Dictionary, “ forcible restraint; 
imprisonment, compulsion especially imprisonment, threats or violence illegally 
used to force person to do something” (for avoiding contracts so made). For the 
meaning of the word the Advocate relies on the ancient authority of Coke on 
Littleton 2536 and states that it means, ‘threat of bodily harm which is present in 
the sentence of the Court’. : 


Invariably in all cases in which fine sentences are imposed on the accused, time 
for payment of fine is also granted; as such no question of the free will being curbed 
arises. ms ; - 

In the present case it appears the accused has paid the fine and there is no 
question of any default sentence of imprisonment being imposed on him. There- 
fore the present petitioner (accused), it seems, must be deemed to be not in duress; 
and therefore liable to pay the necessary Court-fee. — E 


Submitted for orders. 





* U.S,R. No. 4535 of 1960. ET 27th July, 1960. 
(5th Sravana, 1982—Saka), 
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The Court made the following 


OnpER.— The Office. has put up the papers for orders as to whether the accused 
who has been sentenced only to a fine and in default to imprisonment should a 
Court-fee stamps when he files a revision against the conviction and sentence. The 
learned Advocate who has preferred this petition on behalf of the accused contends 
that his case falls under section 72 (xiii) of the Court-fees Act, under the clause, 
“other persons in duress”. His contention seems to be that when he is not able to 
pay a fine he will have to go to jail as ordered by the Court. He considers this as 

_ duress and therefore he claims exemption under this clause. But ihe order passed 
is in accordance with the law of the land. There can be no duress when the Court 
observes the provisions of the law as laid down by the Legislature. The duress con- 
templated in the section, as pointed out by Mr. Ramanujam appearing for the Govern- 
ment Pleader, must be considered ejusdem generis with the other phrase used in the 
section. It must be construed as under a disability to pay the Court-fee. The 
clause refers to a petition by a prisoner or other person in duress or under any 
restraint of any Court or Officer. When the person is a prisoner he will not be 
able to buy the stamps himself. Similarly when a person is under restraint*of any 
Court he will not be able to buy the stamps himself. Under these circumstances 
therefore the law has exempted him from buying the Court-fee stamps himself and 
affixing the same to the petition. Similarly the section exempted a person who 
may be under duress by other person. Duress contemplated in this section is there- 
fore not duress which results in his being sent to jail in default of payment of fine 
but duress by some other person, which act will be contrary to law. 


The petitioner in the circumstances therefore has to pay the Court-fee stamps 
if the Court-fee stamps are not affixed, the petition will not be entertained by 
the Office. UR 


P.R.N. ———— Couri-fee ordered to be paid. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :—MR. JUSTICE SRINIVASAN. 


Pahalajmal Khatumal .. Petitioner*- 
7. 
K. Govindarajulu Power of attorney agent of T. V. & Bros. and 
another Respondents. 


Madras Buildings (Lease and Rent Control) Act (XXV of 1949), section 7 (7) —Evictiongroceedings by 
power agent of the landlord —General. power of attorney containing power to take steps in eviction—No separate 
written consent necessary. 

The expression in section 7 (7) of the Madras Buildings (Lease and Rent Control) Act ‘ merely 
as the agent of the landlord’ has necessarily to be read along with the earlier clause ‘who is receiving 
or is entitled to receive the rent.’ ‘ Merely 2 therefore qualifies the extent of the power of the agent 
and where such power is limited only to receiving the rent or to be entitled to receive the rent, such 
an agent cannot apply for the eviction of tenant unless he is armed with the further power in the 
shape of previous written consent of the landlord. It does not mean that notwithstanding that the 
agent holds a general power which specifically includes the power to take steps in eviction proceed- 
ings on behalf of the landlord, even then, there should be a separate written consent for that 


purpose. 

Petition under section 115 of Act V of 1908 praying the High Court to revise 
the order of the District Court óf Coimbatore, dated 7th January, 1960 and made 
in C.R.P. No. 217 of 1959 (C.M.A. No. 46 of 1958, Principal Sub-Court, Coimbatore 
R.C. O.P. No. 167 of 1958, Principal District Munsif Court, Coimbatore). . 


M. Srinivasa Chari, for Petitioner. 


K. Rajah, for Respondent. 


a A 
* C.M.P. No. 692 of 1960. ^ ryth October, 1960. 
icu 3j (25th Asvina, 1882—-Saka), 
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'The Court made the following i : 


- Onz»pzz.— wo grounds were raised before the Rent Controller. One was that 
tHe agent of the landlord who filed the petition for eviction of the tenant (Petitioner), 
was not authorised to file that petition. The second was that there was no wilful 
default in the payment of rent. The learned Rent Controller found both the points 
against the tenant. -On appeal, the Appellate Authority went into the first question 
in some detail and came to the conclusion that, notwithstanding that the agent was 
armed with a general power, which power specifically included the right to take 
steps in eviction in civil, criminal, revenue or rent control Courts, that was not 
sufficient compliance with section 7 (7) of the Act. He thought that there should 
be a specific authorisation in respect of the proceedings launched by the agent. ‘This 
matter was taken in revision before the learned District Judge who disagreed with 
the Appellate*Authority and concluded that the general power-of-attorney cénferred 
the necessary power upon the agent and -was not against the tenor of section 7 (7) 
of the Act. Accordingly, the learned District Judge remanded the appeal to the 
Appellate Authority for disposal of the second question which had been left undecided 
by it, wamely, whether there was wilful default. It was found by the Appellate 
Authority that the default was wilful. Accardingly, we have the concurrent findings 
of all the Courts below that the default in this case was wilful, and that concludes 
that question. 


In this revision before me, the first ground has been pressed, learned counsel 
for the petitioner-tenant arguing that the interpretation placed on section 7 (7} of 
the Act by the Appellate Authority is incorrect. Section 7 (7) states : 

“ Notwithstanding anything contained in this section, no person who is receiving or is entitled 


to receive the renc of a building merely as an agent of the landlord shall, except with the previous 
written consent of the landlord, be entitled to apply for the eviction of a tenant. ” : 


The plain purport of this section appears to be nothing more than that no 
person who is collecting the rent or is entitled to collect the rent of the premises on 
behalf of the landlord and whose power in that connection is limited only to such 
collection of rent shall be entitled to take any steps for the eviction of the tenant 
except with the previous consent of the landlord. The expression “merely as an 
agent of the landlord ” has necessarily to be read along with the earlier clause “ who 
is receiving or is entitled to-receive the rent.” “Merely” therefore, qualifies the 
extent of the power of the agent, and where such power is limited only to receiving 
the rent or to be entitled to receive therent, such an agent cannot apply for the evic- 
tion of the tenant unless he is armed with the further power in the shape of previous 
written consent of the landlord. This, to my mind, is the proper interpretation 
to be placedon this section. It does not mean, as argued on behalf of the petitioner, . 
that notwithstanding that the agent holdsa general power which specifically includes 
the power to take steps in eviction proceedings on behalf of the landlord, even then, 
there should be a separate written consent for that purpose. The learned District 
Judge, in dealing with the revision petition, has referred to the rules framed under 
the Act, and pointed out that a recognised agent as defined in the rule would include 
a person holding the power-of-attorney authorising him . to act on behalf of the 
principal. The power-of-attorney produced in the case established that the agent 
was rendered competent to appear, continue, prosecute and defend all legal pro- 
ceedings in civil, criminal, revenue and rent control Courts. The power accord- 
ingly, included the right to take-eviction proceedings against the defaulting tenants. 
I agree with the learned District Judge that this complies with the requirements 
of section 7 (7) of the Act, aad acco:dingiy, the competency of the agent of the land- 
lord cannot be questioned. 


It was somewhat vaguely pointed out that the tenant had been in occupation 
of the premises for the last 14 years and that the power-of-attorney itself was executed 
some time in 1945. I do not see how this has any relevancy whatsoever. It is 
quite clear that, even at the time of the execution of the power-of-attorney, Rent 
Control Courts had come into existence and the landlord was competent to arm his 
agent with the necessary powers to take all proceedings under the Act, 
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- The petition is without substance and is dismissed with costs. Time to vacate : 
three months, provided the tenant pays all the arrears upto the end of October, 1960 - 
before the end of the month and continues to pay rents for the succeeding months«n 
time, failing which he will be evicted immediately. 


V.S. ——— : Pelition dismissed. 
IN THE HIGH COURT OF JUDICATURE AT M'ADRAS. 
(Special Original Jurisdiction). 
PRESENT :—Mnm. Justice BALAKRISHNA AYYAR. 


The Management of Murugan Transport .. Petitioner* 
e. U. . 
The Workers employed in The Murugan Transport repre- 


sented by the Motor Transport Workers’ Union and : 
another E .. Respondents. 


` Industrial Disputes Act (XIV of 1947) Industrial. dispute—Union of workers —Authority 18 Secretary 

to. sponsor the cause of workers and to make a demand upon the employer —Necessity. . 

Where the rules of the Workers’ Union do not confer on the Secretary power to raise an industrial 

dispute on behalf of the union and where there is no satisfactory, in fact no proof, whatever to show that 

the General Body authorised its Secretary or any of its office-bearers to make the demand on the 

employer on behalf of the individual employees, the dispute referred to the Industrial Tribunal would 
not be an industrial dispute but individual disputes only. 


Kandan Textiles Limited v. The Industrial Tribunal, Madras, (1949) 2 M.L.J. 789, referred. 


Petition under Article 226 of the Constitution of India, praying that in the 
circumstances stated therein and in the affidavit filed therewith the High Court 
will be pleased to issue a writ of certiora? calling for the records relating to the 
order of the Labour Court, Madurai, in I.D. No. 69 of 1957, dated goth April, 
1958 and quash the said order. f ] 


M. K. Nambiyar and K. K. Venugopal, for Petitioner. 
V. S. Ramakrishnan, for 1st Respondent. 


R. C. Rajan, for the Additional Government Pleader (M. M. Ismail), for 2nd 
Respondent. 


The Court made the following 


ORDER.—In November, 1956, the Murugan Transport, Cuddalore, dismissed 
six of its employees. The Labour Officer, Tiruchirapalli, initiated gonciliation 
proceedings, but these failed: He reported the failure in a letter dated roth Jan- 
uary, 1957. Some time later, in January, 1957, the Management of the Murugan 
Transport dismissed a seventh employee and refused to take back an eighth employee 
who had everstayed his leave. The Labour Officer initiated conciliation proceed- 
ings in respect of these two workers also, but now too his efforts failed. He reported 
that in a letter dated 27th March, 1957. On 16th July, 1957, the General Body of 
the Motor Transport Workers’ Union, Cuddalore, passed a resolution in certain 
general terms. . They were to the effect that the requests of the employees of the 
Murugan Transports had been considered, that the requests should be forwarded 
to the Management for consideration and that if the Management failed to grant 
redress, notice of strike to take effect from-17th August, 1957 or some later date be 
given. - .The only point that has to be noticed here is that the resolution does not 
specify or even indicate what the grievances or the requests of-the employees of the 
Murugan Transport were. On 21st July, 1957, a notice of strike was served on 
the Management in which a demand was made for the reinstatement of the eight 
persons. On gist July, 1957, the Management replied that the matter was pending 
with the Government: On 29th August, 1957, the Government referred to the 








17th August, 1959. 


* W.P, No. 424 of 1958. 
: ‘ (26th Sravana; 1881—Saka). 


Y] MANAGEMENT OF MbRUGAN RANSPORT-7. ir$ WORKERS (Balakrishna Iyer, J.). 1 53 


Labour Court, Madras, for adjudication the question whether the dismissal of the 
seyen employees: and the refusal to take back the eighth employee was justified and 
to «what relief the persons were entitled. Before the Labour Court, the point was 
taken that the dispute referred to it was-not an industrial dispute but consisted only. 
of individual disputes and that, therefore, it has no jurisdiction to enquire i into the 
matter. The Labour Court overruled the objection and decided to ‘go into the 
merits of the case. The Management has now come to this Court for the issue ‘of an 
appropriate writ to quash this decision of the Labour Court. ; 


The letter, dated 21st July, 1957, which was addressed to the TEN 
and in which the demand was made that all the eight individuals concerned should 
be taken back was issued by the Secretary ofthe Union. The Labour Court was 
apparently inglined to take the view that the Secretary could make such a demand 
on behalf of the Union without express authority in that behalf. Now, an examina- 
tion of the rules of the Motor Transport Workers’ Union, Cuddalore, shows that 
the authority of its Secretary is extremely limited. The relevant paragraphs ‘of 
the rules aré paragraphs 16 and 22. -Thé former in general terms “authorises t the 
Secretary to exercise general supervision and control over the affairs of the Union: 
Going into particulars the rule Says that he shall be responsible for conducting all 
correspondence on behalf of the Union, for recording the minutes of the’ meetings 
of the committees and the general body, for maintaining registers, for. convening 
in consultation with the President meetings of the Union and of the Executive 
Committee and issuing notices “and agenda therefor, and submitting the state- 
ments and other ‘documents ‘required to ‘be’ submitted under the statutes. “U; üdér 
this paragraph, the position of the Secretary js made analogous to ‘that of the Head 
Clerk of an office where there are more than one clerk or of the sole” clerk where 
there is only one clerk. Paragraph 22 authorises the Secretary ‘to incur urgent 
ce Iu not eae Rs. 10 between two he MS of the Executive Com- 


web cats 


“ In the absehce of any definite particulars as to the membership of this union, and its represen- 
tative character, and in the absence of anything to. show. that it was decided by the workmen members 
of this Union by resolution or otherwise to take up the cause of the aggrieved workmen and in the absence 
of evidence to show that the aggrieved workmen put forward thé President of this Union as their re- 
presentative and spokesman, it is impossible to hold in law that an industrial dispute existed between 
the employer and the workmen to enable the Government i to make'an order under section 16 (1). of the 
Act..i..... Ig our opinion , it was ‘incumbent on tlie union. by production of the felgvant records'tó 
positively establish the fact that the union is entitled to represent and that itis as à matter of fact re: 
presenting these 36 aggrieved . workers ” t . x 
; 1t was however contended that the meeting. of ihe General Body which was 
held on 16th July, 1957, authorised the strike. ^I have already referred to the reso 
lution that was then passed. - It is general in its terms and does not say’ anything 
about the’ claims of the eight individuals: whose names are mentioned in the order 
of reference which-Government made to the Tribunal. No letter addressed: tothe 
‘Union or any other document which one may. presume was considered ‘by the General 
Body on 16th; July, 1957 and in which the claim of any:of these workers: was: raised 


was Produced; before me. It was: however stated that the clais of these individuals 


nar ere raw a 


‘should ‘be made on behalf ‘of these eight individuals. 
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'The net position is that there 1s no satisfactory, in fact, no proof whatever, to 
show- that the General Body authorised its Secretary or any of its other officers to 
make this demand on behalf of these eight individuals on the Management. There 
was, therefore, no evidence whatever to show that this was an industrial dispute. 


In the circumstances, this petition is allowed and the order complained of is 
quashed. There will be no ‘order as to costs. 
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V.S. : RR eee = & oXov Petition allowed. 
. IN THE. HIGH COURT OF JUDICATURE AT. MADRAS. 


4 


' PRESENT :—MnR. JUSTICE VEERASWAMI. 


Chinnaswami Pillai and another . Loue Appellants* 
s 0. : ] ; - 
Thyagaraja Nainar ~ ~. : |: -- v .. Respondent. 


Civil Procedure Code (V of 1908), section 96 (3) and Order 23, rule 3— Suit dismissed in view of 
adjustment pleaded—If appealable. ` i n i e 


Although the terms of a compromise between the parties to a suit was s found established in a separate 
order on an application under Order 23, rule 5, Civil Procedure Code and the suit is dismissed, the 
basis of the decree in the suit is really the consent so established and the decree is not appealable as 
it is one-passed by consent. ‘The fact that one of the parties denied the consent in the proceedings 
under Order 23, rule 3 could make no difference when once the Court holds that the consent has 
been established and the remedy of the aggrieved party is to file an appeal against that order. Hence a 
decree passed on the basis of an order under Order 23, rule 3, Civil Procedure Code, recording the terms 
of compromise is also a ‘decree passéd with the consent of parties and i i$ not ee 

' Govindaswami v. Kaliaperumal, (1922) 16 L.W. 155, followed. 


Ayyagiri Virasalingam v. Koovur Basivi Reddi, (1915) 27 M.L J 173, differed and explained, 
` Case-law referred. 


Appeal against the order of the Court of the Suberdiusie Judge of Cuddalore, 
dated 11th April, 1959:and made in A.S. No. 164 of 1958 preferred against the 
decreé of the Court of the District Munsif of Cuddalore, dated 5th- March, 1958 and 
passed in O.S.: No. 142 of 1957. 


M. R. Narayanaswami and S. Natarajan, for Appellant. 


K. S. -Desikan and K. Raman, for Respondent. 
-. - The Court delivered the following 


JupemenT.—The substantial point in this Civil Miscare Appeal is whether 
the appeal fijed in the lower appellate Court was maintainable. Penging the suit 
for possession, the defendant-appellant filed an application under Order 23, rule 3 
of the Code of Civil Procedure, for an order recognising an adjustment of the dispute 
out of Court. . The plaintiff-respondent, contested this application but eventually 
the application was ordered on, a finding that the adjustment pleaded by the res- 
pondent was proved. In view of the order made in the application under Order 23, 
rule. 3,, Civil, Procedure Code, the trial Court dismissed the suit. The respondent 
filed an appeal against the decree in the suit but not against the said order. The 
lower appellate Court overruled an objection and held that the appeal was main- 
tainable on the view that the order accepting the petition to record the compromise 
and the dismissal of the suit were one and the same. The lower appellate Court 
then went into the other points and ultimately allowed the appeal. ce the 
suit for fresh trial on the merits. 


' 


Uo Sri M. Re Narayanaswami; the learned counsel for ‘the: opea. contend 
before me that the view of the lower appellate Court that the appeal before it-was 
‘maintainable is erroneous. -He urges that as the compromise was found proved in 
-the applicátion under Order 23, rule 3, Civil Procedure Code, the basis of the decree 





* A.A. O. No. 142 of 1959. 7th October, 1960. 
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. dismissing the suit was really the compromise so proved ; and that for purposes of 
section 96 (3) it did not make any difference that the consent to the compro- 
mise was given not at the time when the decree was passed by the trial Court, 
but earlier. In support of his contention the learned counsel has relied on the 
decision in Govindaswami v. Kallaperumal!. On the other hand, Sri K. S. Desikan, 
the learned counsel for the respondent, relies on the decision in A4yyagirl Veerasalingam 
v. Koovur Basivi Reddi? and contends that a decree passed on the basis of an indepen- 
dent order recognising a compromise, cannot be said to be a decree pàssed by the 
Court with the consent of the parties. Sri Desikan has stressed that in this case 
the plaintiff as a matter of fact denied he ever gave his consent to any compromise 
and that whether there was a compromise or not was itself the issue in the appli- 
cation of the defendant under Order 23, rule 3, Civil Procedure Code. When there 
was a protest ôn the part of the plaintiff that he ever gave his consent, so ran the 
argument, the decree cannot be said to have been passed with the consent of the 
parties. — E E 
In slyyagiri Veerasalingam v. Koovur Basivi Reddi? the material facts were more 
or less similar- to those in the present case. In that case there wasan order made 
: under Order 23, rule 5, Civil Procedure Code recognising a compromise.. On the 
foot of that order a decree followed in the suit. An objection. was taken to the 
maintainability of the appeal against the decree on the ground that it was one 
passed with the consent of the parties within the meaning of section 96 (3), Civil 
Procedure Code. In repelling the objection, Sadavisa Ayyar, J. and Tyabji, J., 
held that the decree itself was not one passed with the consent of parties'but the 
Court having found earlier that there was consent of the parties to the terms of the 
compromise agreement which was recorded, it passed a decree in accordance there- 
with, notwithstanding the objection of one of the parties. In other words the learned 
Judges considered that the fact that consent for the terms of the compromise had 
been found to be true on an- application under Order 23, rule 3, Civil Procedure 
Code was not the same as a consent to a decree being passed in the suit. If this 
view is to be followed, the objection to-the maintainability of the appeal in the lower 
appellate Court has got to be overruled. But then on almost similar facts the 
learned Judges in Govindaswami v. ^ Kaliaperumal!, reached a diametrically 
opposite conclusion on the maintainability ofthe appeal. One ofthe learned Judges 
in that case was Sadasiva Ayyar, J., who was a party to the-decision in dyyagiri 
Veerasalingam v. Koovur Basivi Reddi?. Referring to the earlier decision Sadasiva 
Ayyar, J., expressed that although there was force in the view upheld in that case, 
nevertheless, the learned Judge on a reconsideration thought thai the better view 
would be to*hold that.a decree passed in circumstances similar to-thote mentioned 
above, should be regarded as one passed by the Court with the consent of the parties. 
Sri Désikan for the respondent urges that in view of the conflict between the two 
decisions, I must refer this Civil Miscellaneous Appeal to a Division Bench, if not a 
Full Bench, for final disposal. But, on a careful consideration of the question, it 
seems to me that it is not necessary to follow this course for the following reasons. 


The substance of the matter is that although the consent to the terms of the 
compromise was found established in a separate order on an application under 
Order 23, rule 3, Civil Procedure- Code, the basis of the decree in the suit was really 
the consent so established. It is no doubt true that the plaintiff in the suit denied 
the consent. But that, in my opinion, can make no difference in view of the fact 
that the consent had been established or proved in the application under: Order 23, 
rule:3, Civil Procedure Code. So long as that order stands, one has to proceed : 
upon the footing that the terms of the compromise, have been consented to ; and 
that is the foundation for the decree in the suit. The proper remedy in such a case 
for the party aggrieved against the order recognising the compromise is to file an 
appeal against it which has been provided for by the Code..: It is this view, which 


1. (1922) 16 L.W. 155. 2. (1915) 27 M.L.J. 173. 
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. ^ 

I think is the correct one, that found favour iti Govindaswami v. Kaliaferunial!: As. 
I havé said; Sadasivá Ayyar, J.; who was à patty to the decision in Ayyagiri Vegra- 
saliigam v; Kóovür Básivi Reddi?, himself on a reconsideration, accepted the view that 
a decteé passed On thé basis öf an order under Order 33, rule 3; -Givil Procedure 
Codé; recognising the térmis of a compromisé; was one passed by thé Court With the 
‘consent öf thé parties: Ini riy view this fact; with due respect te the léarnéd Judges, 
considerably weakened thé áutliority of the décisioi in Ayyagiri Veerasalingam v. 
‘Kootnt Büsioi Reddi®. Apart frorn that, the bálance of judicial atithdrity in subsé- 
quént decisiótis nöt only of this Court but also of othér High Cióurts appédts tö be 
ot liné with the view held in Govindaswami v. Kalidferumal!. Réferencé may be 
' iade to thé decisions in -Raimndrajana Rao v. Ramakrishna Rüo* i Satyanatayanamitiht 
v. Butchayya4 ; Umiashankat Naranji v. Shivshanker Prabhashanker® and Fateh Din v. 
Bal Makanda’: g A d i 

'— [n view of what I have said above, it follows that the appeal preferred by the 
plaintiff to the lower appellate Court was not maintainable because of the bar under 
section 96 (3), Civil Procedure Code. .. 

Sri K: S; Desikaii wanted to address to më an argument based ori section 105, 

‘Civil Procedüfé Gode büt; as I have held that thé appéal tö the lower appellate 
"Court was itself not maiiitainable I do not think it necessary to coiisider that argu- 
‘ment: Foe SP : : TEC 


| "Thé result is this Civil Miscellaneous Appeal is allowed, but in the circumstances 
I make no order as to costs. S: 

R:M. zin o E Appeal allowed. 

IN THE HIGH GOURT OF JUDIGATURE AT MADRAS. 

; PRESENT :—Mnr. Justice RAMAGHANDRA IYkR.: 
Thé Weavers Mills Ltd.,-Rajapalayam through Managing 
' Agents Jayam & Co., Ltd., represented by the present 

Managing Director A. M. Chinna Guruswami Moop- |__|, 

nar .. Pelitioner* 

; v. 

Balkis Arnniäl aiid others $ .. Respondents. 


., Madras Court-fees, and Suits Valuation Act (XIV of 1955), section 40—Scope of—Decree in a claim 
ie under Order 21, tule 63, Civil Procedure Códe(V of 1908)—Suit tò set asidé— Valuation" for purposes of 
Gourt-feis. ; S 

A claim suit undér Order 21; rule 63 of the Civil Procedure Cade is a continuation of thé exécution 
proceedings and in stich à suit the valuation of the property will bé the value of the decree in execution 
of which the property wasold. A suit to set aside a decree in a claim suit on the basis of fraud or collu- 
sion will have to be valued on the amount of the decree in execution of which the property was soldand ' 


Which Wa’ soüghit tó be set aside in the earlier claim suit. i 

‘Petition under Section 115 of Act V of 1908 praying the High Court to revise 
the order of the Court of the Subordinate Judge, Ramanathapuram at Madurai, 
dated 15th July, 1960 and made in O.S. No. 40 of 1959. 

R. Gopalaswami Ayyangar, for Petitioner. : 

G. Ranianujam for the-Govertiment Pleader (A. Alagiriswami), for the State. 

R. Ramasubbu Ayyar, for Respondents. 7 m 

The Court made the following : * d 
- .— ORDBER.— This revision pétition is directed against thé order of thé Subordinate 
J udge of Tuticorin calling upon thé petitioner, the plaintiff in O.S. No. 40 of 1959, 


D 


"1. (1922) r6 LOW. 155. 4. (1924) 48 M.LJ. 249. 
2. ES 25. M.E.]. 175. 5. LL.R. (1944) Bom. 405. 
29 A.I.R. 1936 Mad. 385. 6. A.LR. 1936 Lah. 963. 


t GRP. No. 1510 of 1960. i : Í .. 9rd November, 1960. 
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. tò pay an additional Court-feé on the plaint. O.S. No. 40 of 1959 was instituted by 
tle petitioner for a declaratio that the suit properties belonged to him and for an 
injiinction, restraining the first respondent from-proceeding against the properties 
for the debt payable by respondents 2 and 3 iri pursuance of the decree passed in 
O.S. No. 16 of 1949: : n 


suit was valued under section 25 (5) of the Gourt-Fees Act at Rs. 55500; A Gourt- 
fee of Rs. 412.50 was paid: Thé valuation was objécted to by means of the check 
slip by thé Court-fee Examiner. ‘The léatned Stiborditiate Judge held that the siibject+ 
matter of the suit should be considered to be the entife property wlüchi was the 
subject-matter of O.S. No. 3 of 1958 and as that according to the plaintiff in that 
case was worth Rs. 20,100, the present suit should also bear the same value and a 
court-fee on that amount should be paid. The learned Subordinaté Judge’s view 
was that the Court-fee was payable undér section 40 of the Court-Fees Act. Theré 
can be no doubt that section 40 would apply to the present case. But the substantial 
question that arises for consideration is as to what is the amount: of Court-fee 
payable. $ection 40 states : X : I i 

“Ina suit for cancellation ofa decree for rYnonéy or other propérty having a money value 
Qu. secured fee shall be computed on the value of the subject-matter of the suit, and such value 
shall be deemed to be if the whole decree or 6ther document is sought to be cancelled, the amount 


or value'of property for which the decréé was passéd or othér document was exécuted.” 


It is necessary to ascertain the valué of the décree in thé previous case. The 
decree as I stated was the dismissal of the suit under Order 21, rule 63, Civil Pro- 
cedure Godé. Séctidn 41 of the Court-Fees Act would apply to such a suit. In. 
C.R.P. Nó. 1925 of 1958; I had to consider what the subject-matter of a suit was iñ 
réspect of a case to which section 41 would apply. Under section 40 the question 
would not be exactly the samé but rather what would .be the valué of the decree 
which was sought to be set aside namely the decree in O.S. No. 3 of 1958. The 
learned Subordinate Judge’ took that value to be the same value as the value of O.S. 
No. 3 of:1958. f : j 


Indeed Mr. Ràmanujam appearing for the State also contended for acceptance 
of the same value. I am not able to accept the same. . Section 40 says that the 
subject-matter of the suit will be the amount of value of the property for which the 
decree was passed. Now it is well-known that a suit under Order 21, rule 63, Civil 
Proceduré Code is a continuation of the execution proceedings. In Narasimhachariar 


158- THE MADRAS LAW JOURNAL REPORTS. - - [1961 


v. Raghava Padayachi? it was held that the finality of the adjudication in a claim suit | 
would only enure to the execution proceedings of that suit. It would follow that 
if the petitioner has any title to the property the effect of the decree in O.S. No: 3 
of 1958 would only be that he will be precluded from contesting that the decree- 
holder in O.S. No. 16 of 1949 could not proceed against that property so far as the 
amount due to him is concerned. Subject to that, his title tọ the property will 
remain unaffected. Therefore the amount or value of the property for which the 
decree was passed should be held to be the decree amount in O.S No 16 of 1949. 
The plaintiff will, therefore, revise the valuation of ths suit by giving the value of the 
decree in O.S. No. 16 of 1949 and paying the requisite Court-fee. It is needless 
to point out that the, plaintiff will be entitled to take credit for whatever amount he 
has paid in O.S. No. 49 of 1959. No order as to costs. 


RM. | ———— Order accordingly. - 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :— MR. JUSTICE JAGADISAN. 


Alagarisami Kone a Appellant* 
v. : 
T. J. Andhoni >. `> l . .. Respondent. 


. Equitable Estoppel—Doctrine of —What is—Landlord and tenant —Right of tenant to claim compensation 
for improvement — When arises. 


The doctrine of ‘equitable estoppel’ familiarly known as the rule in. Ramsdon v. Dyson, L.R. 1 H.L 
129, is outside the statutory provisions of the Transfer of Property Act and its applicability is not ex- 
cluded: by section 51 of the said Act. The foundation upon which reposes the right of equity to inter- 
vene is either contract or the existence of some facts which the legal owner is estopped from denying. 


A claim for compensation by a tenant against his landlord for improvements effected to the demised . 
property may be rested on the doctrine of equitable estoppel though the law does not generally recognise 
any right in a lessee to improve the lease-hold estate and claim compensation from the lessor for 
the same after the expiration of the lease. But mere standing by and failure to object by the lessor 
when the tenant builds on the demised land is not sufficient to attract the doctrine. What is required is 
that there should be active encouragement by the landlord and an implied promise that in case 
the'tenant was ejected he would be paid compensation. ! 

Appeal against the Decree of the Court of the Subordinate Judge of Sivaganga; 
in Appeal Suit No. 34 of 1958 preferred against the Decree of the Court of the Dis- 
trict Munsif of Ramanathapuram, in O.S. No. 5 of 1953. ] 


M. Natesan, for Appellant. 
K. Paragaran, for Respondent. 


The Court delivered the following 


Jupoment.—The appellant in this second appeal claims compensation, for the 
value of the superstructure erected by him on a vacant site in which he was 
let into possession under certain terms and conditions invoking the doctrine of 
equitable estoppel as enunciated in Ramsdon v. Dyson?. 


C. A. Subramania Iyer obtained an assignment of a bit of property from the 
Ramnad Samasthanam as it was before the enactment of the Madras Estates Aboli- ' 
tion Act. As owner of the property Subramania Iyer let into possession Alagirisami 
Kone enabling him to occupy an extent of 13 cents on his paying a monthly rental 
of Rs. 3. Alagirisami put up a hut in the year 1946 and conducted a grocery busi- 
ness therein. In 1948, according to Alagirisami, there was an agreement between 
him and Subramania Iyer under which he was allowed to build a pucca masonry 
structure on the demised land at his own cost with a definite promise on the part 
of Subramania Iyer not to evict him so long as he continued to pay the ground rent 
of Rs. 3 per month and also to sell the site to him in case he wanted to sell away the 








` 
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property. On this assurance on the part of Subramania Iyer arising out of the agree- 
+ ment referred to, Alagiriswami constructed a structure of substantial value on the 
property. The relationship between Subramanialyer and Alagirisami continued 
cordially till Subramania Iyer sold the property under Exhibit A-1 dated 20th 
Septémber, 1951 in favour of one T. J. Antony. "The purchaser Antony caused 
- a notice to be issued through his Counsel to Alagirisami to quit and deliver posses- 
sion of the property as evidenced by Exhibit B-1 dated 18th February, 1952. A 
reply to this was sent by Alagirisami under Exhibit A-9 dated 27th February, 1952. 
setting out the circumstances under which he was in possession of the property: 


-O.8. No. 5 of 1953 on the file of the District Munsif's Court, Ramnad, was 
instituted by Antony for recovery. of possession of the said 14.cents of property from 
Alagirisami impleaded as the defendant in the suit. The plaintiff averred that after he 
purchased the property from Ci. A. Subramnia Iyer for Rs. 750 under the registéred sale 
deed dated 20th September, 1951, he orally leased out the suit site together with the 
building thereon to the defendant on a rental of Rs. 5 per month. -He complained 
that the defendant failed to pay the rent and that he also failed to deliver possession 
on notice to quit. The plaintiff also claimed a sum of Rs. 68-5-4 stated to be arrears 
of rent from 20th September,- 1951 the date of purchase, to 10th November, 1952, 
at the rate of Rs. 5 per month. This amount was claimed by the plaintiff alter- 
natively, in the event of the Court finding that there was no letting out of the property 
by him to the defendant, as damages for use and occupation of the presmises by 
the defendant. i j 


The defendant resisted the suit and based hirnself entirely on the ‘oral agree- 
ment between himself and the plaintiff's vendor under which he claimed to be a 
perpetual tenant not liable to be evicted. ^ He also claimed the right of pre-emption. 
He denied the orallease as alleged by the plaintiff of his having let out the property 
to him on a rental of Rs. 5 per month after his purchase. He further contended 
that in any event he is not liable to be evicted without being compensated for the ^ 
value of the superstructure put up 'by him on the property under the terms of the 
agreement betwecen himself and the said Subramania Iyer. 


At the trial of the suit before the learned District Munsif of Ramnad, the de- 
fendant practically gave up the plea of permanent tenancy and the plea based upon 
the right of pre-emption. He was willing to'be evicted from the suit property pro- 
vided adequate compensation was afforded to him in respect of the superstructure 
erected by him on the demised property. The learned District Munsif found that 
the case of the plaintiff of an ora] lease between him and the defendant was untrue. 
He also found that the oral agreement pleaded by the defendant between himself 
and Subrarania Iyer relating to the terms and conditions under which the 
superstructure came to be erected was true. He assessed the value of the super- 
structure in the sum of Rs. 611-10-0. He found that the plaintiff will be en- 
titled to damages for use and occupation from the defendant only at the rate of 
of Rs. 3 per month. Accordingly a decree for possession of the suit properties con- 
ditional on payment by the plaintiff of Rs. 611-10-0 to defendant by way of com- 
pensation for the superstructure and for recovery of a sum of Rs. 41 by way of 
damages for use and occupation by the defendant for the period of 20th September, 
I951 to roth November, 1952 was passed. i 


The plaintiff preferred an appeal in A.S. No. 34 of 1958 on the file of the Sub- 
Court of Sivaganga. The learned Subordinate Judge confirmed the finding of the 
trial Court that the oral lease put forward by the plaintiff was absolutely untrue. 
He also concurred with the finding of the trial Gourt that the superstructure was 
put up by the defendant at a cost of Rs. 611-10-0. He did not upset the finding of 
the trial Court on the question .of the agreement between the defendant and 
Subramania Iyer. But the learned Subordinate Judge however held that the plain- 
tiff was not liable to pay any compensation to the defendant for the value of 
the superstructure on the ground that neither the provisipns of section 51 of the 
Transfer of Property Act nor the rule of equitable estoppel had any application 
to the facts and circumstances of the case. . 'The.learned Subordinate Judge there. 
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fore granted an absolute decree for possession in favour of the plaintiff but granted 
three months time to the defendant for removal of the superstructure. 


This second appeal has been preferred by the aggrieved defendant. The 
only question for consideration is whether the lower appellate Court was right in 
holding that the defendant was not entitled to the compensation for the value ‘of the 
building erected by him on the demised property. It is clear that section 51 of the 
Transfer of Property Act cannot help the defendant to get the compensation. ‘The 
applicability of section 51 is confined to transferees who in -good faith believes him- 
self to be absolutely entitled to the property in respect of which he makes any im- 
provement. A lessee simpliciter is of course not a person absolutely entitled to the 
demised property and it cannot be said that any improvement made by a lessee 
was made under the belief that he was absolutely entitled to the property. Section 
108, clause (4) of the Transfer of Property Act provides that the léssee may even 
after the termination of the lease remove at any.time whilst he is in possession of the 
property leased but not afterwards all things which he has attached to the earth 
provided he leaves the property in the state in which he received jt.. The ordinary 
incidents of the relationship between a landlord and tenant cannot extend beyond 
what is provided for under section 108 (h) of the Transfer of Property Act in respect 
of the'superstructure that may come up on the lease-hold property ‘at the instance 
of the lessee. "There cannot be any right on the part of the lessee to compel the lessor 
to pay compensation to him at the expiration of the lease for improvements made 
on the land as otherwise it may help the lessee to improve the land beyond all the 
means of the lessor to get back the property. ‘The law does not recognise the lessee’s 
right to improve the lease-hold estate from out of the lessor’s estate which may in 
some extreme cases cause the lessor deprivation of the estate itself. ` " 

There is a long line of authority of this Court, too numerous to be cited, taking 
ihe view that a lessee is not entitled to the benefits of section 51 of the Transfer ,of 
^ Property Act. Indeed the very language of the statute is so clear and explicit that 
àt is impossible for a lessee to claim the benefit of that provision. edo 


But the doctrine of equitable estoppel; or the rule in Ramsdon v. Dyson}, as it 
may be called, lies outside the statutory provisions of the ‘Transfer of Property Act. 
That rule goes far beyond the principle embodied in section 51 of the Trani of 
Property Act. "That rule is not excluded bysection 51 of the Act: I shall first refer 
to the rule in Ramsdon v. Dyson!. ‘The headnote in that report sets out the principles 
laid down therein as follows ;— | bs 

“ If a stranger*hegins.to build on land supposing it to be his own, and the real owner; perceiving 
his mistake abstains from,setting him right, and leaves him to persevere in his error, a Court of equity 
will not afterwards allow the real owner to assert his title to the land. d ud 

Butifa stranger builds on land knowing it to be the property of another, equity will not prevent the 
real owner from afterwards claiming the land, with the benefit of all the expenditure upon it. ` 

-So if a tenant builds,on his landlord’s land, he does not, in the absence of special circumstances, 
acquire any right to prevent ithe landlord from taking possession of the land and buildings "when the 
tenancy has determined. ; oa o EIER ; ix 

~ Ifthe tenant, being a mere tenant at will, builds on the land in the belief that he thereby acquires 
a title afterwards to claim a lease of.the land, and the landlord allows him so to build; knowing that he is 
acting in that belief and does not interfere to correct the error, Semble, that equity will interfere to 
compel the grant of a lease.” . RN 3 Md TUR 
On the facts in the. said case there was a difference of opinion between Lord 
Kingsdown, the only.dissenting learned Law Lord, and the other learned Law Lords 
in the.case. But so far-as the principle of law was.concerned, there-was a consensus 
of Jegal.opinion. Lord Wensleydale.enunciated the rule thus at page 168 on 

“ Jf a stranger-built on my land, supposing it to be his own, andi, knowing it.to be mine, donot 
interfere, but leave him.to go on,.cquity.considers it to be dishonest in me to,remain passive and after- 
"wards to interfere and take the profit. But if.a stranger build knowingly upon my land, there is no 
principle of equity which prevents me from insisting on-having back' my Jand, with: all the additional 
value which the-occupier-has imprudently added.to.it. Ifa tenant of mine does the same thing, he 
«cannot insist,on refusing to give-up,the estate at the end, of his term., It;was his own folly.to build." 
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Lord Kingsdown at page 170 observed as follows : , z 


V “The rule of law applicable to the case appears to me to be this : Ifa man, under a verbal agree” 
ment with a landlord for a certain interest in land, or what amounts to the same thing, under an 
expectation, created or encouraged by the landlord, that he shall have a certain interest, takes posses- 
sion of such land, with the consent of the landlord, and upon the faith of such promise or expectation, 
with the knowledge of the landlord, and without objection by bim, lays out money upon the land, a 
Court of equity will compel the landlord to give effect to such promise or expectation. ..... E 


Lord Kingsdown further observed at page 171: 


“If, on other hand, a tenant being in possession of land, and knowing the nature and axtent of 
his interest lays out money upon it in the hope or expectation of an extended term or an allowance for 
expenditure, then, if such hope or expectation has not been created or encouraged by the landlord, the 
tenant has no claim which any,Courtof law or equity can enforce. This was the principle of the 
decision in Pilling,v. Armitage!, and like the decision in Gregory v. Migholl?, seems founded omthe plain 
rules of reason and justice.” 


The Judicial Committee in Beni Ram v. Kunden Lal*, referred to Ramsdon v. 
Dyson*, and stated the principle thus at page 502: ` . 


** Ineorder to raise the equitable estoppel which was enforced against the appellants by both the 
appellate Courts below, it was incumbent upon the respondents to show that the conduct of theowner 
whether consisting in'abstinence from interfering, orin active intervention was sufficient to justify the 
legal inference that they had, by plain implication, contracted that. the right of tenancy, under which 
the lessees originally obtained possession of the land, should be changed into a perpetual right of occu- 
pation. ] 
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“The question still remains as to the extent of interest which Plimmer acquired by his expenditure 
ini856. Referring again to the passage quoted from Lord Kingsdown’s Judgment, there is goodautho- ` 
„Tity for saying that appears to their Lordships to be quite sound in principle, that the equity arising 
“from expenditure on land need not fail merely on ihe ground that the interest to besecured has not 


"been expressly indicated.” 


‘The legal conception underlying the term equitable estoppel was explained 
thus by the Judicial Committee in The Canadian Pacific Railway Go. v. The King! : 


“ Tt is a doctrine which is sometimes-alluded to under the name of ‘equitable estoppel’.. Whether- 
there can be any estoppel which is equitable as distinct from legal and whether ‘equitable estoppel” 
ïs an accurate phrase, their Lordships do not pause to enquire. The foundation upon which reposes the 
right of equity to intervene is either contract, or the existence of some facts which the legal owner is- 


: ‘estopped from denying." 


In'a decision of this Court in Thavasi Ammal v. Arumuga Nattar*, this question 
ofa claim for compensation by a tenant against a landlord based upon the doctrine 
of equitable estoppel came in for consideration. ' It was a Letters Patent Appeal 
and the Bench consisted of three learned Judges, Sir John Wallis, C.J., and Old- 
field and Seshagiri Iyer, JJ. At page 190, Seshagiri Iyer, J., observed;as 


follows :— 


* In the well-known case of Ramsdon v. Dyson?, it was distinctly laid down that mere standing by 
would not compel the landlord to pay compensation at the time ofeviction. What is actually required: 
is that there should be encouragement by the landlord to build and an implied promise that, in 
case the tenant was ejected, he would be compensated. Estoppel of this kind must be based. 
upon something more substantial than failure to object. If, for example, the evidence given in this. 


case by some of the witnesses to the effect 


that when the buildirig-operations commened, the landlord. 


was asked whether he would turn the tenants out after the expenditure of a large sum of money, and. 
that he promised that they would not be disturbed, were believed, the landlord should not be allowed. 
to eject the defendant without paying compensation." E 


With respect I agree with this observation and I am of opinion that this should be 


the governing test in deciding thi 


s appeal. 


"` The learned District Munsif has found as a question of fact that the defendant 
built the shop on the suit property as a result of an understanding between him and 
Subramania Iyer examined as P.W. 2 in the case. He has found that P.W. 2 had 
full knowledge of the erection of the building, and thathe acquiesced init. He has 
also pointed out that there was evidence to show that the plaintiff was also present 
at the time of the agreement between P.W. 2 and the defendant and that he knew 
about it. The finding of the learned District Judge is recorded as follows :— 

^- «Thus on an examination of the authorities produced by both sides I have come to the conclusion 


that the defendant built the pucca shop under an agreement and bona. fide belief that he will not be 
evicted from the shop in view of his constructing theshop. From the circumstances and the evidence 


placed before Court it will not be difficult to imply an agreement to pay compensation agit would other- 
wise be inequitable, to turn out the defendant. The plaintiff cannot be in a better position than the- 
vendor. Heis bound by theequities that were existing between his vendor and the defendant.” 

The learned Subordinate Judge has not disagreed with this finding of the trial 
Court as there is no express finding contra. If this finding of fact is accepted by this 
Court, and I see no reason why it should not be accepted, the claim for compensation. 

ut forward on behalf of the appellant is well founded and supported by the decisions. 
referred to above. ; 

This is nota case where the tenant is claiming compensation against the 
landlord merely on the ground that he put up a superstructure to the knowledge 
of the landlord who failed to protest or to dissuade him from putting up any such. 
structure. The tenant put up the superstructure in pursuance of an agreement 
‘with the landlord Subramania Iyer that he will not be evicted, and that he will. 


‘also have a right of pre-emption, 
from the landlord if and when he 


namely, the first option to purchase the property 
was inclined to sell. It is implicit in this agree-- 


ment which has now been found as a fact by the Court below that the tenant will 
not-lose the value. of the superstructure in any event. The rule of estoppel enun-. 
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the parties or what may be called an implied contract. I am satisfied that on the 
facts of this case it is possible to infer as was rightly done by the Courts below that 
the tacit agreement between the parties was that the tenant should not be compel- 
led to surrender the superstructure to the landlord, if he were to be evicted but 
that he should be paid compensation if he were to quit and deliver possession of 
the site and the, superstructure. 


The Second Appeal is allowed ; the judgment and decree of the learned Subor- 
dinate Judge are set aside and the decree of the trial Court is restored. The appel- 
lant will get his costs in this appeal and in the lower appellate Court. 


R.M. ——- Appeal allowed. . 
IN THE HIGH COURT OF JUDICATURE AT MADRAS.» 
Present : MR, JusricE RAJAGOPALAN AND Mr. Justice RAMACHANDRA IYER. 


Messrs. K. S. Venkataraman & Co., Ltd. .. Appellants* 
v. 
The State of Madras represented by the Collector of Madras .. Respondent. 


Madras General Sales Tax Act (IX of 1939), (see now Madras Act I of 1959), section 18-B—Bar of 
suit under—Scope of—Suit to recover sales tax paid under mistake of law—If maintainable. 


The Madras General Sales Tax Act provides a complete machinery in which the question of 
legislative competence in respect of the particular matter involved could be considered and decided. 
When once assessment proceedings are commenced under the Act, the jurisdiction of the Civil Court 
to examine the validity of the assessnient order is ousted under section 18-A of the Act and it makes no- 
difference in principle whether the legislative provisions under which the tax was levied or purported to- 
be levied was inira vires or ultra vires of the legislature. A suit to recover sales tax paid, even though it is 
under a mistake of law, is barred under section 18-B of Madras General Sales Tax Act, 1939 (sea 
now Madras Act I of 1959) so long as the assessment order stood. In such a suit though no specific 
prayer is made for setting aside the assessment order the suit necessarily involves the setting aside 
of the assessment order and such a reliefis barred under section 18-B of the Act. 


Appeal against the decree of the City Civil Court of Madras in Original Suit No. 
2272 of 1955. 

T. T. Srinivasan and A. N. Rangaswami, for Appellants. 

The Government Pleader and JV. S. Srinivasan, for Respondent. 

The Judgment of the Court was delivered by 


Rajagopalan, 7—The plaintiffs-appellants were building contractors. For 
the assessment years 1948-1949 to 1952-1953 the appellants were assessed to sales. 
tax under the Madras General Sales Tax Act on the turn-over of their works con- 
tracts computed in accordance with the rules framed under that Act. Subse- 
quently, in, Gannon Dunkerly’s caset, this Court held that the legislative provision in 
the Sales Tax Act for treating works contracts as involving taxable sales was ultre 
vires the legislature and that there was thereforé:no valid legislative sanction for 
taxing the turn-over of such works contracts with reference to buildings. That 
was confirmed by the Supreme Court in The State of Madras v. Gannon Dunkerly 
G Co.*. After the declaration of the law on the validity of the legislative provi- 
sion to tax works contracts by this Court, the plaintiffs instituted the suit, out of 
which this appeal arises, for recovery of the amounts paid by them for the assess- 
ment years we have referred to above. That claim was resisted by the State. 

The learned trial Judge upheld the pleas of the defendant-State. .The 
learned Judge upheld the claim that section 72 of the Indian Contract Act did. 
not authorise the plaintiff to recover the payments because these were payments. 
made not under a mistake of fact but under a mistake of law. The learned Judge- 
further upheld the plea of the State, that section 18-A of the General Sales Tax. 
Act barred-the jurisdiction of the Civil Court to investigate the claim for refund: 
of the tax paid by the plintiffs, though it now transpires there was no legal basis 
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for the levy or collection of those taxes. The learned Judge also, took the view, 
"that the plaintiffs claim was governed by Article 62 of the Limitation Act. ' 


. "The plaintiffs, whose suit was dismissed, appealed. 


The first of the contentions of the State will have to be negatived in view of 
the authoritative pronouncement of the Supreme Court in The Sales Tax Officer, 
Banares v. Kanyalal Mukundlal Saraf!, which explained the scope of section 72 of the 
"Contract Act. That covers payments made under a mistake of law as well. 


The second of the defences we have mentioned above is however well founded, 
and we are of the view that the learned Judge was right in applying the principle 
laid down by the Privy Council in Raleigh Investment @ Co. v. Governor-General in 
Council?. The Madras General Sales Tax Act provided a complefe machinery, 
-which included a revision to the High Court under section 12-B of the Act, in which 
the question of the legislative competence to enact the definition of works con- 
tracts could be considered and decided. As pointed out by the Privy Council in 
Raleigh Investment & Co. v. Governor-General in Council?, though it might not be a 
«conclusive factor it helped to a considerable extent in defining the scope of the ban 
imposed by a statutory provision like section 67 of the Income-tax Act, or what we 
have to consider now, section 18-A of the Madras General Sales Tax Act. 


Learned counsel for the appellants contended that in the absence of a valid 
legislative sanction for the levy of sales tax on the turn-over of works contracts 
the assessments should be treated as nullities, and that section 18-A of the Sales 
"Tax Act did not cover such cases. It was precisely such a contention that was nega- 
iived by their Lordships of the Privy Council in Raleigh Investment & Co. v. Governor- 
-General in Council? They pointed out that it made.no real difference in principle 
whether the legislative prevision under which a tax was levied or purported to be 
Jevied was intra vires or ultra vires the legislature. The assessment was made. The 
-commencement of the assessment or as their Lordships called it the provenance of 
assessment proceedings, was under the Act,-which by one of its express provisions, 
-ousted the jurisdiction of the Civil Court to examine the validity of the assessment 
made after such a commencement. The position is just the same under section : 
18-A of the General Sales Tax Act. As we pointed out earlier the constitutional 
-yalidity of the purported legislative sanction for taxing the turn-over of works con- 
tracts could have been decided under the provisions of the Act itself, in proceedings 
under section 12-B of the Act, by the High Court. Therefore section 18-A of the 
Act came into play, and it barred the jurisdiction of the Civil Court from dealing 
with the question of refund, which necessarily involved an assessmeRt being set 
aside. There can be no question of the refund being granted so long as the assess- 
‘ment stood and though no specific request was made for setting aside the assess- 
ment, the suit necessarily involved the assessment being set aside before the relief 
claimed could be granted. Such an investigation section 18-A of the Act barred. 


Learned counsel for the appellants referred to Bhailal Bhai v. State of Madhya 
.Pradesh,*, and particularly to the observations of the learned Judges at page 522. 
“The learned Judges referred to Raleigh Investment & Co. v. Governor-General’in Council?, 
.as explained by the Supreme Court in The State of Tripura v. The Province of East 
Bengal*. Their Lord: hip of the Supreme Court affirmed the correctness of the princi- 

le laid down in Raleigh Investment &? Co. v. Governor-General in Council?, but pointed 

‘out that that would not apply to a case, where preventive action was sought by way 

-of-an injunction to levy assessment under an illegal statutory provision, With all 

-respect to the learned Judges of the Madhya Pradesh High Court we are unable to 
‘accept as correct what they laid down : 
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“It however seems to us that in principle no real distinction can be drawn between asuitfor a dec- 

. laration that any of the provisions relating to assessment are ultra vires and for an injunction restraining 
the taxing authority from making assessment and a suit for the same declaration seeking the reliefof 

repayment of the tax already paid”. "e 


It should be noted the learned Judges of the Madhya Pradesh High Court dealt with. 
the claim of refund under Article 226 of the Constitution and these observations, 
that a suit for a refund would have been permissible, constituted only obiter dicta. 
Even as obiter dicta we are unable to accept the correct principle was laid down there. 
As we pointed out the Supreme Courtcertainly did notdiffer from the Privy Council,. 
which explained the position with reference to section 67 of the Indian Income-tax. 
Act in its decision already cited. The principle laid own in Raleigh Investment & Co. 
v. The Governor-General in Council}, applies in enforcing the ban enacted by section. 
18-A of the Madras General Sales Tax Act. 7 


In view of what we have said above, that the plaintiffs’ suit was barred by section 
18-A of the Act, it is not necessary for us to pronounce any concluded opinion of ours 
on the question raised by learned counsel for the appellants, that it is not Article 62. 
but Arficle 96 of the Limitation Act that should govern the plaintiffs’ case. 


The appeal fails and is dimissed with costs. 
R.M. — Appeal dismissed... 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—Mr. JUSTICE GANAPATIA PILLAI. — 


S. R. Sathappa Chettiar .. Petitioner” 
v. 
The Vth Additional Income-tax Officer, Coimbatore, and 
another .. Respondents. 


Constitution of India (1950), Article 226— Applicability— Application for stay of sale of properties for 
recovery of arrears of Income-tax under Revenue Recovery Act—Competency—Other remedy open —Effect. 

Article 226 of the Constitution cannot be invoked for the sole purpose of obtaining an interlocutory 
order, such as an order for stay of sale of properties under the Revenue Recovery Act for arrears of 
income-tax especially when that remedy could be obtained in an application under section 66 (2), 
of the Income-tax Act pending before the High Court. 


Pattisam, In re, (1954) 1 M.L.J. 165: LL.R. (1954) Mad. 592, The State of Orissa v. Madan Gapal 
Rungta, (1952) S.C R. 28 and Polisetti Narayana Rao v. Commisssioner of Income-tex, Hyderabad, (1956). 
29 I.T.R. 222, referred to, | 


Petition under Article 226 of the Constitution of India, praying ' that in the: 
circumstances stated therein and in the affidavit filed therewith the High Court will 
be pleased to issue a writ of certiorari calling for the records from the District Collec-- 
tor, Coimbatore, relating to the attachment and auction of the properties being the 
houses of the petitioner, situate in Balagopalapuram, Pollachi Town (in respect of 
which an order of assessment has been made, by the V Additional Income-tax Officer, 
Coimbatore) and relating to which notice of attachment under section 27 of the Re- 
venue Recovery Act, dated 29th October, 1959 has been issued by the Special Deputy 
Tahsildar (Income-tax), Coimbatore and to quash the proceedings of the District. 
Collector, Coimbatore District thereof. 


T. S. Rangarajan, for Petitioner. 


. The Court made the following 


Orver.—This petition under Article 226 of the Constitution is taken out for the- 
purpose of staying the sale of the properties belonging to the petitioner under the: 
Revenue Recovery Act for the purpose of collecting the income-tax due by the peti-. 
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. tioner and to quash the proceedings of the District Collector of Coimbatore in regard 
‘thereto. E 


This petitioner filed an application in this Court under section 66 (2) of the 
Income-tax Act against the decision of the Income-tax Tribunal which upheld the 
assessment. The learned counsel for the petitioner contends that no order for stay 
could be obtained in that proceeding and that therefore the petitioner 
has no adequate alternative remedy. In support of that contention he relies on the 
decision of the Andhra High Court in Polisetti Narayana Rao v. Commissioner of Income- 
tax, Hyderabad}. The Benchin that case held that in a proper case the High Court 
has power under section 151, Civil Procedure Code and under Article 227 of the 
"Constitution to issue an order for stay of collection of Income-tax arrears. The 
Bench further held that section 66 (7) of the Indian Income-tax did not limit the 
scope of such powers. On the facts of that case they declined to grant'a stay because 
the only reason put forward was the inability of the petitioner to pay the tax. 
During the course of that judgment the Bench relied upon a passage from the judg- 

“ment of Rajamannar, C.J., in Pattisam, In re?. The learned ChiefJustice there held 
that Article 226 of the Constitution could not be invoked for the sole purpose o 

‘obtaining an interlocutory order. As authority for this position the learned Judge 
relied upon the Supreme Court decision in The State of Orissa v. Madan Gopal Rungta?. 


What the petitioner seeks to obtain in this proceeding is only an interlocutory 
order to stay the sale of his properties for realisation of tax. Apart from the fact that 
this remedy could be obtained in the proceeding now pending before the Income-tax 
Bench of this Court, the remedy that is sought by this proceeding is really an inter- 
locutory order. The petition is therefore dismissed. ~ 

P.R.N. ———— Petition dismissed. 

IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :—Mm. JUSTICE ANANTANARAYANAN. 


Jjanakamma and another .. Appellants” 
v. i : 
.A. Govindaraj Mudaliar and another .. Respondents. 


Civil Procedure Code (V of 1908), section 11 and Order 21, rule 63—Constructive res judicata—JNo suit 
-under Order 21, rule 63 within one year from the date of an order rejecting a claim—Effect——Subsequent regular 
-suit barred by constructive res judicata. 


An order rejecting a claim petition for belatedness, is, in effect an order rejecting the claim itself 
to which the provisions of Order 21, rule 63 would apply. The order will become final and conclusive, 
3f no suit under Order 21, rule 63, is filed within a year from the said order. In view of such 
finality of the oxder a regular suit by the claimant for declaration of his rights would*be barred by 
constructive res judicata, » 
Appeal against the Decree of the District Court of Chittoor in Appeal Suit 
No. 141 of 1959 preferred against the decree of the Court of the District Munsif of 
"Tiruttani, in Original Suit No. 210 of 1957. 


P. N. Venugopalan, N. Sivamani and N. K. Mitra , for Appellants. 
The Court delivered the following 
|  Jupemenr.—The facts with reference to which this Second Appeal is sought to be 
filed have been set forth clearly both in the judgment of the first Court, and the 
judgment of the learned District Judge in appeal. We are now concerned with 
the question which originally arose under issue 5, whether the suit was barred by 
the principle of constructive res judicala in view of the order on E.A.No.114 of 1956. 
As the learned District Munsif observes E.A. No.114 of 1956 was a petition 
filed by the first plaintiff and an order was passed dismissing it on 5th March, 1956. 
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Admittedly, the first’ plaintiff did not come forward with a suit under Order 21, 
. rule 63, Civil Procedure Code, within a year from the date of this order. The 
fitst Court relied upon the following decisions: Aisammav. Moideen Kunhi Behari, ^, 
Narasimha Chariar v. Raghava Padayachi?, and Cannanore Bank, Lid. v. Madhavi’, 
. for the view that the order would be conclusive; and would bar any further suit of 
this character, unless the order is challenged within a year as provided for by the 
processual law. In dealing with the same point, the learned Additional District 
Judge dealt with the contention that the order passed in E.A.No.114 of 1956 was 
not on the merits, but that that application had been dismissed vpon the ground: 
that the petition was belated. The learned Judge has set forth two passages, the 
first from Venkata Ratnam v. Ranganayakamma*, and the second from Mt. Asiz Jahan 
v. Sardar Singh®, In the Full Bench decision of this Court referred to earlier, it. 
has been very, clearly stated that an order rejecting a claim petition for belatedness 
is, in effect, an order rejecting the claim itself, to which the provisions of Order 21, 
rule 63 would apply. This second appeal is sought to be filed upon the basis that 
the view of the law taken by the two Courts below is erroneous. The ground of 
appeal is that a somewhat different view of the law has been taken in other deci-, 
sions of this Court to which attention has not been paid, particularly in Manicka 
Mudali v. Abdul Karim’, and President, Co-operative Credit Society, Kaikaran v. Nara- 
simha Rao”. I shall immediately turn to these decisions, in order to see whether in 
any manner they affect the applicability of the principles of the Full Bench deci- 
sion in Venkata Ratnam v. Ranganayakamma,*, to facts of this character. 


Manicka Mudali v. Abdul Karim,9 was a decision of a single Judge (Varada- 
chariar, J.) in which the order passed by the executing Court was both vague and 
difficult to classify as a final order upon the claim petition. In terms, that order . 
declared that the claim would be notified, and that the petition was.recorded subject 
to that notification. The learned Judge Varadachariar, J., expressed his regret at 
this kind of practice, and finally observed that even if a dismissal of a claim petition 
should be interpreted as an implied adjudication against a claim, the order passed in 
the particular case could not even be considered as a final order on the claim- 
petition, and that it did not preclude the executing Court on a later occasion 
from investigating the claim on the merits. 


In the present case, this decision has no application at all to the facts. Here it 
is not the executing Court which is later investigating the claim on-the merits, but 
the plaintiffs have come forward with an actual suit for a declaration of their rights. 
Again, the order on the claim petition in this case was definitely a final and conclusive: 
order, though the actual ground on which the claim petition was dismissed was one 
ofbelatedntss. The other decision relied on by learned counsel President, Co-operative 
Credit Society, Kaikaran v. Narasimha Rao’, is not relevant to this context’ at all. That 
decision held that where the order in execution merely directed that the existence of 
a mortgage should be brought to the notice of the bidders at the auction, the order 
did not fall within the purview of Order 21, rule 63, Civil Procedure Code, so as to 
attract the applicability of Article 11 of the Limitation Act. 


Consequently, I am clearly of the opinion that both the Courts below took the 
correct view of the law, and that the position that a suit of this character is barred by 
constructive res judicata is very wellsettled by authority, and notin doubt. The 
second appeal is accordingly dismissed, in limine. 





K.L.B. ———— Appeal dismissed. 
1. (1923) 45 M.L.J. 690. i (F.B.). ; 
2. (1945) 2 M.L.J. 89 (F.B.). 5. ALR, 1955 All. 241. 
g. (1941) 2 M.L.J. 956. 6. A.LR. 1995 Mad. 1015. 
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IN THE HIGH GOURT OF JUDICATURE AT MADRAS. 


PRESENT :—Mr, Justice RAMACHANDRA Iver. * : 
Krishnaswami Thevar .. Appellant* 
v. 
Perumal Konar .. Respondent. 


Madras Estates (Abolition and Conversion into Ryotwari) Act (XXVI of 1 948)—Object and scope of —Effect’ 
on pre-existing rights of ryots and zamindars—Rival claims to the title of the landholder—7urisdiction of. civil 
ourt. i 


The Madras Estates (Abolition and Conversion into Ryotwari) Act (XXVI of 1948) was enacted 
for the acquisition of the rights of landholders of certain estates in order to introduce the ryotwart 
tenure instead of the pre-existing zamindari or inam tenure. Hence all the incidents of the pre- 
existing tenure, which is abolished, will disappear with the abolition of the estate. It cannot be con- 
tended tħat the kudiwaram interest of ryots in ryoti land or the rights of the zamindar in private 
lands will be kept intact merely because under the Act the ryots in the quandom estate as well as the 
zamindar may be respectively entitled to patta in respect of kudiwaram or pannai lands. The special 
machinery provided under the Act is only to decide the nature and character of the lands for purposes. 
of issuing patta. But where there are rival claims there is no power in the Settlement Officer or the: 
Tribunal to adjudicate as to who among them would have a preferential right to the issue*of patta. 
Such disputes will have to be decided by the civil Court. The fact that the settlement officer has 
granted patta under section 11 of the Act to one of the contending parties or even to a stranger cannot 
affect the jurisdiction of the civil Courts to adjudicate on the rival claims to title of the erstwhile ryoti. 
land in a notified estate. 


Appeal against the Orderof the District Court of West Thanjavur at Thanjavur,. 
dated 16th November, 1959 and made in A.S. No. 205 of 1959 (O.S. No. 437 of 1958. 
District Munsiff’s Court, Pattukottai). MR 


K. Raman, for Appellant. 
- R. Ekambaram, for Respondent. 


The Court delivered the following 


JupcwENT.— This appeal is against the order of remand passed by the District 
Judge of West Tanjore in A.S. No. 205 of 1959 directing O.S. No. 437 of 1958 on the 
file of the District Munsif's Court of Pattukottai to be disposed of on its merits. The 
defendant is the appellant.- One Karuppa Konar owned certain agricultural lands 
in Vathalaikadu village in the Tanjore District. The village was originally part of 
an inam estate and was notified and taken over by the Government under the provi- 
sions of Act XXVI of 1948. Karuppa Konar died in 1948 leaving behind him his 
second wife Chellayee and six daughters through his pre-deceased first wife. On 
7th January, 1955, Chellayee purported to execute a sale of the suit lands in favour 
of the respondent, who, on the strength thereof, instituted a suit for declaration of his 
title and for recovery of possession of the same from the appellant. The latter contes- 
ted the claim stating that Karuppa Konar had even during his litetime effected a 
partition of the suit property amongst the six daughters and that two of them had. 

subsequently created an usufructuary mortgage in his favour which entitled him to 
remain in possession thereof. The appellant also relied on the circumstance that 
subsequent to the notification his mortgagor was granted a ryotwari patta in respect 
of the suit lands. The plea of the defendant was really two-fold : first, that by vir- 
tue of the grant of the patta and even otherwise his mortgagor had superior title to 
the properties, superior to that of the respondent, and second that as patta had been 
granted urider the provisions of the Abolition Act in favour of his mortgagor, the 
Civil Court would have no further jurisdiction to entertain the suit. Amongst the 
several issues that were framed in the suit, issue 5 was whether the suit was barred by 
Act XXVI of 1948?" That issue was tried as a preliminary issue by the learned 
District Munsif and he held that, on the notification of the estate the title of Chellayee, 
if any, had become extinguished and the appellant’s predecessor-in-title having receiv- 
ed a patta in respect of the suit lands would have superior title. On that finding, 
the suit was dismissed. The respondent took the matter on appeal. The learned 
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District Judge held that the mere fact that the daughters obtained a ryotwari patta 
. under the provisions of section 11 of the Abolition Act could not conclusively show 
that they had title to'the property, that that question could be determined only after 
a proper adjudication of the antecedent title of the rival claimants and that in the 
circumstances the dismissal of the suit on the preliminary point could not be sustain- 
ed. In that view, the appellate Court set aside the dismissal of the suit and directed 
its disposal on its merits. The present appeal contests the correctness of the conclu- 
sions arrived at by the learned District Judge. 


It is contended for the appellant that, on the abolition of an estate under sec- 
tion 3 of Act X XVI of 1948,the title of all persons interested in the lands situate in 
the village, namely, the Zamindar or Inamdar and also of the ryots, would be extin- 
guishedand the entire property having vested in the Government, it could grant patta 
to whomsoevet it chose and that no other person except the one to whom tlfe patta 
was given, could have any title to the land covered therein. On that assumption it 
was urged that the appellant deriving title as he did from the pattadar would have 
superior right to the property. 

* : 


There is an obvious fallacy underlying the contention. Madras Act XXVI of 
1948 was enacted for the acquisition of the rights of the landholders of certain estates 
in order to introduce the ryotwari tenure in the place of the pre-existing Zamindari or 
Inam tenure. Section 3 (a) and (b) provide that on notification the entire estate, 
freed from encumbrances, shall stand transferred to the Government and that rights 
and interests created in or over the estate shall cease and be determined. Clause 
(c) states that no person shall be entitled to any rights and privileges except those re- 
cognised and conferred by the Act. Sections 24 to 37 provide for the determination 
of the compensation payable to erstwhile landholder. They show clearly that the 
compensation is calculated only on the basis of the rent collected by-the Zamindar 
or Inamdar from the ryots; there is no provision made for the payment of 
compensation in respectjof the pannai or private land of the landholder or 
for the kudiwaram lands for the ryots. The reason is that under the Act the 
landholder would obtain patta for his pannai or private land and the ryot would 
obtain patta for the ryoti lands in his occupation. Indeed, the Proviso to section 
3-(d) states that theGovernmentshall not even dispossess any person of the land in 
which prima facie he would be entitled to patta. Sections 11 to 14 provide for the 
grant of ryotwari patta to the ryot and to the landholder, the former in respect of the 
ryoti land and the latter in respect of the private land. Section 11 states that every 
ryot in an estate is entitled to ryotwari patta in respect of all ryoti lands which im- 
mediately before the notified date were properly included or ought. to. have been 
included indhis holding excepting certain category of lands specified in the section. 
Section 12 declares the right of the landholder in a Zamindari .to -obtain ryotwari 
pattain respect of private lands other than those specified in clause (6) thereof. Section. 
13 makes similar provisions for a landholder in an inam estate. Section 14deals with the 
case of an under tenure estate. These provisions cannot be understood as implying 
that the kudiwaram interest in the ryoti land is kept intact any more than the private 
lands could be held to remain with the landlord as such after the abolition. The 
kudiwaram right and the right to private lands are all incidents of a tenure which 
bad been expressly abolished by the Act. In the place of the old system the ryotwari 
system has come into being. It will therefore be incorrect to say that the kudiwaram 
still vested in the ryot and the effect of the grant of patta is only to add to or augment 
the rights already held. . What the Act intended to do was to effect a conversion of 
the erstwhile, Zamindari and inam estates into ryotwari system of tenure. The fea- 
tures of ryotwari system are too well known to require recapitulation. Recently I 
had occasion to consider the features of that system in two cases, viz., Gopalan v. State 
of Madras, and. Rajagopaiachariar v. State of. Madras?. Shortly stated, the ryotwari 
system was conceived as a system of land revenue administration without the aid of 
middleman. A ryotwari pattadar is treated as the proprietor he being made to pay 
NEG eM MES MR E M 
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the assessment directly to-the Government. The assessments are fixed periodically. 
‘There has been some controversy as to whether such assessments should be held to . 
partake the character of a rent or were really in the nature of a tax. The prepan- 
derance of authority is now in favour of the view that the assessments are in the nature 
of taxes. The effect of sections 11 to 14 is to declare that the ryots in the quondam 
estate as well as the Zamindar or inamdar as the case may: be, would be respectively 
entitled to patta in respect ofthe kudiwaram or pannailands. Section 11 read with 
section 3 (d), Proviso 1 would show that the ryotwari patta in respect of ryoti lands 
would be granted to the ryot by the Settlement Officer. There is no provision in 
section 11 for the ascertainment of even the character of the land. Nor is there any 
machinery to decide whenever a dispute arises between the rival claimants for the 
patta. Section r5 however provides for the examination of the nature and' history 
of the private or pannai land in respect of which the landholder would be entitled to 
-a ryotwari patta under the provisions of sections 12 to 14. There is also a provision 
‘for appeal and for the finality of the decision in the appeal in respect of that matter. 
It may be noticed that under section 1 5 it is only the nature and character of the 
land that has got to be decided by the special machinery created by the Act, Patta 
"would be given to the landholder if the land is of the category mentioned in sections 
12 to 14. Butif there are rival claims to the title of the landholder himself there would 
‘be no power in the Settlement Officer or the Tribunal to adjudicate as to who 
-among them would have a preferential right. This is more so in a case under sec- 
tion 11 where no question of any decision at all can arise. There is no provision for 
-any adjudication amongst the rival claimants to patta in respect of 2 particular land. 
It would therefore follow that the statute having declared that, the erstwhile ryot 
(that is the ryot lawfully entitled to be in possession of the holding) would be entitled 
to patta and not having designated a Tribunal or machinery to decide as to who 
-amongst the several claimants would be entitled to patta, the dispute if and when 
ät arises will have necessarily to be decided by the civil Court. 


Now is there anything in the nature of the patta itself to show that it conferred 
title. Under the Estates Land Act the patta granted by a landholder to a ryot con- 
tains the names of parties, the description and extent of land held by the ryot, the 
-amount and nature of rent, tax, cesses, fees, etc., payable with the rent and. certain 

‘other terms. The counter-part executed by the ryot is known as the muchilika. 
They in substance specify the engagement between the landholder and the ryot. 


A ryotwari patta is however different. It is nothing more than a mere bill 
dor the assessment made by the Government. There is no question of any counter- 
part for it. It is not a grant or conveyanee. In The Secretary of State for India in 
"Council v. Kasturi Reddit, Bhashyam Ayyangar, J , observed at. page 272: 

. " A reference to the form and wording of a patta will show that as correctly characterised by the 


District Judge, it is in the nature ofa mere bill and is not nor does it purport to be in the nature ofa 
:grant or conveyance.” 


This view was accepted in Muthu Veera Vandayan v. The Secretary of State for India in 
Council?, and Secretary for Staie v. Raghavachariar?. Yn The Official Assignee of Madras v. 
Badri Narayan Doss*, it was held that a ryotwari patta was à document of title, but not 
a title deed. Srinivasa Ayyangar, J., observed at page 457: 


** I use the words * documents of title? and not *title-deed" because it may be*that there is 
some plausible distinction between the two expressions.” E - 


It will follow that the mere fact that a ryotwari patta stands in the name of a parti- 
cular individual cannot showthat he was the grantee of the land. As the object of the 
-Abolition Act is only to introduce the ryotwari system by granting patta to the 
ryots in respect of the erstwhile ryoti lands and to landholders in respect of their 
private lands, the patta granted under sections 11 to 14 cannot be anything more 
-— ———— a a a ee SE EON c qN 
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than a ryotwari patta of the-kind mentioned by- Bhashyam Ayyangar, J. in The 
- Secretary of State! for India in Council v. Kasturi Reddit. Not being thus a grant it 
cannot by itself confer any title. : i 2 


The Abolition Act as originally enacted contained section 56 which conferred 
Ín-terms a power to decide any dispute as to who the lawful ryot of a holding is. 
Sub-section (2) provided for.an appeal from such.a decision. If that provision 
were still to -exist,.1t can be said that as the question whether the person was the 
lawful ryot or not was one to be decided by the Settlement Officer, the issue of 
ryotwari patta by him presumably after such decision could not be challenged in a 
civil Court ; to that extent there-would.be an ouster of the jurisdiction of the civil 
Court. But section 56 (1) has been repealed by Act XXXIV of 1958. There is 
now no.machinery to decide the case of a disputed claim to patta. ` Thus, if a ryot ` 
is entitled to the ryoti land before the notification, he would by virtue of thàt right 
be entitled to the grant of ryotwari patta. There is nothing in the procedure 
to be adopted for the grant of patta under section ir, to justify an adjudication 
of title. Nor is there anything in the nature of the patta itself to show that there 
must have been an adjudication of title in favour of the pattadar. 


It is a familiar rule that the evidentiary value of a patta is in regard to the 
possession of the land and not in regard to the title. To hold otherwise will lead 
to inconvenient results. Take a case where some years before the notification 
of an estate a trespasser got into possession of a ryoti land and continued to be in 
such possession on the date of the notification. The lawful ryot who had been 
dispossessed for six years could not possibly obtain the patta, because the Settle- 
ment Officer would have no jurisdiction to adjudicate on his title. The trespasser 
might get patta as the person in possession. As section 11 declares that the law- 
ful ryot would alone be entitled to the patta, it must be held that it would be open 
to the aggrieved party to get the matter adjudicated in a civil Court notwithstand- 
ing the fact that ryotwari patta has been granted under the provisions of section 
11. If the Civil Court in such a suit gives a declaration as to who is the party 
that will be entitled to the rights created under section 11, it will be the duty of 
the Government to cancel the previous patta issued to the trespasser and grant 
it to the real ryot. 


Learned counsel for the appellant seeks to derive support for his argument 
in certain observations of mine in Soosai Udayar v. Andiyappan?, in that case a suit 
was filed for recovery of possession of a ryoti land in an estate on the ground that 
the defendant had trespassed into the same. The defendants pleaded that as the 
estate had been notified and taken over by the Government under Act XXVI of 
1948, the plaintiff would no longer have title to sustain the suit.* The precise 
question for determination in that case was whether having regard to section 56 
(which had not been repealed by then) the suit for possession of a ryoti land in a 
notified estate could be entertained by a civil Court. That question was answered 
in the affirmative. The view taken in that case was approved by a Bench in Adakal- 
athammal v. Chinnayan Panipundar®. In the course ofthe judgmentin the former 
case, I had to deal with the question whether irrespective of any question of title, 
the plaintiff could base his title on his antecedent possessory title. During the 
course of the discussion the following observations occur: : 


* It maybe that during the course of the suit if the defendant is able to obtain the patta from the 
authorities he can produce that patta as an answer to the plaintiff's claim that he has got superior 
title against whom a decree for possession cannot be?granted." : : 


‘That is but an illustration of the familiar rule of law that mere possessory title would 
avail against the rest of the world except the true owner. Having regard to the 
provisions of section 56, the holder of a patta was deemed to be the owner. Those 
observations should not be understood as laying down that even after the repeal 
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of section 56 the grant of a patta under secton 11 would be conclusive on the ques- 
tion of title in respect of the land referred to therein. This matter is made clear - 
in Adakalathammal v. Chinnayan Panipundar!, where the learned Chief Justice after 
referring to the repeal of section 56 observed: 

* Henceforward the question has really become academic because- with the disappearance of 
section 56 there can be no basis for the plea that the jurisdiction of the civil Court has been ousted.” 
It is unnecessary to refer to the decision in State of Madras v. Karuppiah Ambalam?, 
which concerned the right of a ryot to contest a survey conducted under the Aboli- 
tion Act. That decision was also rendered with reference to section 56. 


The result is that under the Abolition Act a statutory right is created in favour 
_ of the ryot in respect of the erstwhile ryoti land in the landlord in respect of the 
private lands. There is no machinery for adjudicating the questin as to who amongst 
the rival claimants (if there be rival claimants) should be given the patta, although 
the statute specifically says that the patta should be given to the lawful ryot under 
section 11 and to the landholder under sections 12 to 14. In Soosai Udayar v. 
Andiyappan?, I referred to the judgment of Willes, J., in Wolverhampton “New Water 
Works Co. v. Hawkesford*, and extracted the follwing passage : n 
“ There are three classes of cases in which a liability may be established founded upon a statute. One 
-is where there was a liability existing at Common Law and that liability is affirmed by a statute which 
gives a special and peculiar form ofremedy different from the remedy which existed at Common Law ; 
there, unless the statute contains words which expressly or by necessary implication exclude the 
Common Law remedy, the party suing has his election to pursue either that of the statutory remedy. 
The second class of case is where the statute gives the right to sue merely, but provides no particular 
form of remedy. There, the party can only proceed by action at Common Law. But there is a 
third class, viz., where the liability not existing at Common Law is created by a statute which at the 
same time gives a special and particular remedy for enforcing it. The remedy provided by the 
statute must be followed and it is not competent to the party to pursue the course applicable to cases 
of the second class." : i 
If the Abolition Act provided a machinery for the adjudication ofsuch disputes 
as under section 56 (since repealed) there would be no doubt-that the third rule in 
the above passage would apply and the remedy of the party would only be to pursue 
the course prescribed by the statute. But if there is no such machinery provided 
by the statute the case will come under the second category of cases specified in the 
above passage. In such a case an action in a civil Court will lie. 

It follows that it will be competent for a civil Court to adjudicate the rival claims 
to titleof the erstwhile ryoti land ina notified estate notwi thstanding the fact that 
the Settlement Officer had granted patta under section 11 to one of the contesting 
parties or even to a stranger. I am therefore of opinion that the view taken by 
the learned District Judge is the correct one and that the order of remand passed 
by him cannot be assailed. . 

The appeal fails and is dismissed. There will be no order as to costs. Leave 

refused. 


R.M. ———— Appeal dismissed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR. JUSTICE JAGADISAN* i 


Chandrasekaram Pillai JEN s.  Afpellant* 
v. 
Thangavelu Pillai .. Respondent, 


Madras Agriculturists’ Relief Act (IV of 1938), section 13—Scaling down under—Scope of-—Debt 
contracted after the Act—Stipulation to pay interest at a rate higher than the limit prescribed under 
the Act—Scope of relief. 

Section 13 of the Madras Agriculturists’ Relief Act, 1938, is no doubt different in pattern from 
sections 8 and 9 of the Act and it applies to all interest due on any debt incurred after the commence - 
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ment of the Act. The scheme of the Act and the language of the section make it clear that a creditor 
* js not entitled to take advantage of payments made by the debtor and deny him the beneficial effects 

of the Act. The words in section 13 of the Act that ‘ the Court shall scale down all interest." are of 
sufficiently wide amplitude to give jurisdiction to the Court to reappropriate amounts paid by the 
debtor in excess of the statutory rate of interest so as to bring the transaction between the parties 
in conformity with the statute. : a 

Srinivasa Rao v. Abdul Rahim Sahib, (1956) 2 M.L.J. 189, approved and followed. 

S. M. Tharaganar v. Sankarapandia Mudaliar, (1958) 2 M.L.J. 568 : I.L.R. (1959) Mad. 97 (F.B.), 
explained. . > 

Case-law reviewed. 


Appeal against the Decree of the District Court, West Thanjavur at Thanjavur - 
in Appeal Suit No. 308 of 1957, preferred against the Decree of the Court of the 
District Munsif of Thanjavur in Original Suit No. 104 of 1957. ] ` 


V. Kunchithapatham, for Appellant. 
V. C. Viraraghavan, for Respondent. 
The Court delivered the following 


Juptmenr.—What is the measure of relief which an agriculturaist debtor 
is entitled to under the Madras Act IV of 1938 when the debt is incurred after the 
Act with a stipulation to pay interest at a rate exceeding the prescribed limits of 
the statute and when payments towards interest are made and appropriated in 
terms of the contract of loan and the creditor sues to recover the balance due is the 
question that arises for decision in this Second Appeal. Judicial opinion in the matter 
is conflicting. One view is that whatever payments are made and appopriated 
implementing the contract between the parties, being voluntary, they cannot - be 
ripped open to help the debtor to get the benefits of the Act. The other view is 
that such payments though volunary in the sense that the debtor abstained from 
claiming the statutory concessional rate of interest must be deemed to have been 
made by mistake of law warranting the readjustment of the rights of the parties in 
accordance with law. Much can be said in support of both the views, and it is not 
surprising to find a sharp cleavage of opinion on the subject between eminent Judges. 

Thangavelu Pillai, the plaintiff in O.S. No. 104 of 1957, on the file of the Dis- 
trict Munsif’s Court, Thanjavur, executed a deed of simple mortgage, Exhibit B-1, 
dated 13th December, 1945, in favour of Chandrasekaran Pillai, the first defendant 
for a sum of Rs. 1,700. The deed provided for payment of interest at 9 per cent. per 
annum. The plaintiff is admittedly an agriculturist entitled to the benefits of Madras 
ActIV of 1938 and Madras Act I of 1955. There was an endorsement of payment 
of a sum of Rs. 250-7-0 dated 20th July, 1947 on the mortgage document. There 
was a second endorsement of payment dated 11th April, 1951 of a sum of Rs. 1,070- 
19-0 on the document. The first endorsement of payment, Exhibit B-25 recites that 
the amount paid was towards the interest due on the mortgage upto the date of 
endorsement. The second endorsement, Exhibit B-3, recites that a sum of Rs, 
570-13-0 was paid towards the interest due upto the date of endorsement and 
that the sum of Rs. 500 was paid and appropriated for the principal. The plaintiff 
claimed that notwithstanding the express recitals in the endorsements, Exhibits B-a 
and B-3 stating that the payments were towards interest they should be deemed to 
be “open”? payments entitling the debtor to have the amounts readjusted in ac- 
cordance with the terms of the statute which prescribe that an agriculturist debtor 
shall not be made liable to pay interest at any rate more than 54 percent. perannum, 
The plaintiffs filed O.P. No. 82 of 1956 on the file of the District Munsif’s Court, 
Thanjavur, under section 83 of the Transfer of Property Act depositing the sum 
of Rs. 1,125 stated to be the correct amount due as scaled down by the provisions 
of the Act. The first defendant refused to receive the amount, and the petition 
was acordingly dismissed on 24th December, 1956. The suit was therefore filed 
for redemption of the mortgage, Pxhibit B-1. - 


The first defendant alone contested the suit. The second defendant remained 
absent and was set ex parte. The first defendant contended that on 11th April, 
1951 the date of the second endorsement, Exhibit B-3, it was settled between the 
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parties thatthebalanceof principal amount due to him was a sum o£ Rs. 1,200. There, 
was a partition suit between the first defendant and his brother, Rajamani Piljai, 

O.S. No. 1 of 1951 on the file of the Subordinate Judge's Court of Thanjavur. 

In the final decree in that suit accounts were taken till 22nd February, 1953 and the 

principal amount of Rs .1,200 due under Exhibit B-1 with interest at 6 per cent. 

from 11th April, 1951 to 22nd February, 1953 was allotted as an asset due to the 

first defendant. The final decree in that suit is marked as Exhibit B-4 in the case. 

The first defendant pleaded that he will be entitled to the principal of Rs 1,200 

as on 11th April, 1951, with subsequent interest thereon at 5} per cent. 


` "The learned District Munsif of Thanjavur who tried the suit upheld the con- 


tention of the first défendant and granted a decree for redemption in favour ofthe 


' plaintiff on his paying to the first defendant the amount of Rs 1,200 with subsequent 


interest from 11th April, 1951 at 53 per cent. per annum. 

The plaintiff preferrd 2n appeal, A.S. No. 308 of 1937, on the file of the Dis- 
trict Court of West Thanjavur at Thanjavur challenging the correctness of the Judg- 
ment and decree ofthe trial Court The learned District Judge allowed the appeal 
and modified the decree of the trial Court by substituting for the amount decreed 
by the trial Court the amount due as per the provisions of section 13 of Act IV of 
1938. f 

This Second Appeal has been preferred by the first defendant who seeks to have 
the decree of the trial Court restored. 


The learned District Munsif was of the opinion that there was in effect a settle- 
ment of accounts between the parties as on 11th April, 1951 -and that settlement 
precluded the plaintiff from falling back upon the provisions of the statute when hc 
was sued for recovery of the balance due under the suit mortgage, giving effect to 
the settlement between the parties. The learned District Judge was of the opinion 
that there was no settlement of accounts as found by the trial Court but there were 
only payments made by the plaintiff to the first defendant towards interest and 
towards the principal also. After having found that there was no settlement of 
accounts, the- learned District Judge followed the decision of a Division Bench 
of this Court in Srinivasa Rao v Abdul Rahim Sahib*, and held that.section 13 of 
Madras Act IV of 1938 permitted reappropriation and readjustment of amounts 
paid by the debtor in accordance with the terms of the loan,. so that the excess 
interest paid by the debtor can be made available for adjustment towards the 
principal. . 

. A Y agree with the learned District Judge in his finding of fact that there was no. 
settlement of accounts between the parties. Exhibit B-5, relied upon by the first 
defendant to prove the settlement of accounts, shows that only penal*interest was 
given up. Itis therefore clear that what all happened between the parties was that 
the debtor-plaintiff paid certain specific sums of money to the creditor, the first de- 
fendant, towards interest which was calculated by the creditor at the rate provided 
for in the mortgage document and appropriated as such. Such payments having 
been made and appropriated, will it be open to the plaintiff to have the accounts 
recast so that the creditor the first defendant, will not be entitled to anything more 
by way of interest than the statutory rate of 5$ per cent. fixed as per the notifica- 
tion of the State Government of the year 1947? f 

The object of the Madras Agriculturists Relief Act of 1938 as indicated by the 
Preamble to the statute is to provide for the relief of indebted agriculturists in the 
State of Madras. Section 8 of the Act provides the machinery for scaling down debts 
incurred before 1st October, 1932. In respect of those debts all interest outstanding 
on 1st October, 1937 shall be deemed to be discharged. Section 9 of the Act deals 
with debts incurred on or after 1st October, 1932 and provides that interest upon 
those debts shall be calculazed upto the commencement of the Act at the rate 
applicable to.the debt under the law, custom, contract or decree of Court or at 5 
per cent. per annum simple interest whichever is less, and credit shall be given for 
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: all sums paid towards interest and only such amount as is found outstanding if any 
‘shall be deemed payable together with the principal amount. Section 13 governs 
“debts incurred after the Act. That section reads as follows : 


* In any proceeding for recovery of a debt, the Court shall scale down all interest, due on anj 
debt incurred by an agriculturist after the commencement of this Act, so as not to exceed a sum cal- 
culated at 6} per cent. per annum simple interest that is to say, one pie per rupee per mensem simple 
interest or one anna pef rupee per annum simple interest.” ^ i 


. Though the section prescribed. the rate of interest at 6} per cent. bya subsequent 
notification of the State Government, it has been reduced to 5$ per cent. ` 


It must be noted that section 13 is different in pattern from sections 8 and 9 òf ` 
the Act. Sections 8 and 9 use the expression "interest outstanding” while section 13 - - 
uses the expression “all interest due on any debt.” . 


Whether payments made and appropriated towards interest, as such, at a rate 
in excess of the prescribed statutory rate can be re-appropriated in an action by the 
creditor for recovery of the balance of the debt due came in for consideration in the 
decisior®in Srinivasa Rao v Abdul Rakim Sahib’, In that case the debt was incurred 
under a promissory note dated 2nd April, 1944 which provided for payment of 
interest at 12 per cent. per annum. On 13th March, 1947 the debtor made a pay- 
ment of Rs. 70 and endorsed it on the pronote, expressly stating that the payment 
was towards the interest due. On 8th June, 1949 there was another payment of 
Rs. 50 specifically towards interest. There were further payments of Rs. 35 on 
29rd February, 1950 and Rs. 50 on Ist September, 1952 towards interest as such.. 
Appropriating these payments towards interest at the contract rate the creditor sought 
to recover the balance. The debtor contended that the payment already made 
should be appropriated in the manner contemplated under section 13 of the Act 
and that no rate of interest higher than 5$ per cent. per annum should be charged 
against him. The facts of the case are thus clearly indistinguishable from the facts 
ofthe present case. The learned Judges of this Court, Govinda Menon and 
Ramaswami, JJ., upheld the debtor's contention. An earlier decision of this Court 
in Ramalakshmi v. Gopalakrishna Rao*, was relied. upon on behalf of the creditor 
before the learned Judges who decided Srinivasa Rao v. Abdul Rahim Sahib!. But 
the learned Judges observed that in view of the decision of the Privy Council in 
Shiba Prasad Singh v. Srish Chandra®, the foundation on which the decision in Rama- 
lakshmi v. Gopalakrishna Rao?, rested became shaky. Their Lordships at page rgr 
observed thus : i : EN 


** Tt is nota universal principle of law that money paid under a mistake of law cannot be recovered. 
Where a statute provides and regulates payments in a particular manner, and to a particular extent 
a person paying amounts in excess of that should be considered not to have done it willingly or volun- 
tarily and with the object of making a present, büt he must be deemed to have acted in ignorance 
of the law, and therefore, should be entitled to get-back the amount.” $ 


In Nainamul v. B. Subba Rao*, a Full Bench of the Andhra Pradesh High 
Court considered the following question which was referred to it: 7 


* Whether in the case ofa debt incurred after the Act came into force a payment made . 
expressly towards jnterest at the contract rate can be reopened and reappropriated towards interest 
payable under the provisions of section 13 of the Act” ? à 


Subba Rao, C.J., as he then was, who delivered the opinion of the Full Bench 
accepted the decision of this Court in Srinivasa Rao v. Abdul Rahim Sahib!, as laying 
down the correct rule of interpretation cf section 13 of the Act. At page 550 the 
learned Chief Justice observed as follows : : AN RES 


“ Unhampered by decided cases I shall proceed to consider the scope of section 13 having regard 
to the aforesaid declared object of the Act and the express words used in that section. The object 
of section 13 is to give relief to agriculturists, in the matter of interest in respect of a debt incurred 
afterthe Act. Ifsuch a debt is sought to be enforced, it is caught in the net of the scaling down process: 
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At that stage all the interest due on the debt is reduced to the statutory level or, to put it differently . . 
‘whatever may be the contract rate of interest, it is replaced by the statutory rate. If the appropria- * 
tions made earlier are not reopened, the intention of the statute would be defeated for the contsact ` 


gate prevails over the statutory rate upto a stage." ~- oS 
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At page 552, the learned Chief Justice summed up the position thus : 


.f But, under the provisions of section 13a creditor cannot recover interest at a rate higher 
than that prescribed'thereunder. If a debtor pays interest at a higher ratt than that which he is ' 
bound to pay under section 13 he pays it by mistake within the meaning of section 72 and therefore, 
he is entitled to recover it back or to set off the excess payments azainst the subsequent interest." 


te 


T shall now refer to a Full Bench decision of this Court in S. M. Tharaganar ve 


":Sankarapandia Mudaliar!, The occasion for constituting the Full Bench is set out by 


^., the ordér of reference by the learned Chief Justice as follows : 


: i There can be no doubt that there are two decisions of two Division Benches of" this Court taking 
different.yiews on the main question which arises in this appeal. The two decisions are Ramalakshmi v. - 


- Gopalakrishna Rao? and Srinivasa Rao v. Abdul Rchim Sahib?, The learned Judges, in the latter case 


were‘ inclined to the view that the decision in the earlier case was considerably shaken: by certain 
observations in a subsequent Privy Council case. Even if that’ be so, the proper coursé would be to 
refer the question for decision by a Full Bench and this is referred accordingly.” ° ` 
The appeal before the Full Bench arose outof dealings between the parties which 
were in the nature of a banker advancing moneys to his customer and the customer 
repaying the advances in instalments. The dealings were entered in a pass book. 
The dealings commenced on 2nd December, 1943, when a sum of Rs. 7,000 was 
advanced by the creditor to the debtor who agreed to pay interest at 10$ percent. 
per annum. Subsequently payments were made. At the end of each year of 
account (the end of the month of Adi according to the Tamil Calendar) interest at 
the contract rate was debited against the borrower. "There were also periodical 
settlements of accounts between the parties, by which the amounts due. to the 
creditor were ascertained and an acknowledgement as to the correctness of the amount 
was also recorded in the pass book by the debtor signing in it in token of his“assent. 
"The last of such settlements was on 17th August, 1951, by which the debtor agreed . 
to pay the creditor the sum of Rs. 19, 513-13-3 with interest thereon at 12 per cent. 
The creditor sought to recover from the debtor this sum of money by instituting the 
suit out of which the appeal arose. The debtors claimed that they were agricul- 
turists entitled to the benefits of Madras Act IV of 1938 and that the settlement of 
accounts would not bind them and should be reopened and that they would not be 
liable to pay anything more than the principal amount actually advanced less pay- 
ments calculating the interest at 54 per cent. per annum. It was held by this -,. 
Court that the defendants would not be entitled to relief by way of a reopening of”. 
the settled. accounts, and that the last of the settlements on which the suit was 
based should ‘be deemed to be the debt incurred within the meaning of section 13 
of the Act. Their Lordships held that the interest payable on that settled amount 
` will alone be scaled down in accordance with that section. i 


The real question that arose for consideration in that case was what was the 
debt which was sought to be recovered by the creditor from the debtor. The creditor 
founded.himself on the last settlement of accounts, But the debtor wanted to have 
that settlement reopened. Their Lordships pointed out, rightly, if I may say so’ with 
respect, that there was no machinery provided for under section 13 of the Act to 
have settled accounts reopened and to trace back the debt to its inception. The 
actual decision of the Full Bench does not in any way conflict with the decision in 
Srimvasa Rao v.. Abdul Rahim Sakib®. At page 570 Ramachandra Tyer, J., who 
delivered the judgment of the Full Beach, observed thus : i 

“The matter which then would arise for consideration would'be as to how far an agricu'turist 
debtor who voluntarily agrees to pay interest at a rate higher than that prescribed by the Áct, would 


bc entitled to be relieved against Eis own agreement. The Act does not render the payment o or a 
contract to pay interest on a debt at a rate higher than that prescribed for each of the various fcate- 
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-, gories, illegal. Nor is there any question of public policy involved when a higher rate of interest 

. omaloan is agreed to by an agriculturist. Under the provisions of the Act relief to agriculturist debtors 
was granted by the Act itself discharging the whole or a portion of the interest on debts incurred 
prior to the Act. Section 8 discharged all outstanding interest on a debt incurred prior to 1st October, 
1932, while in regard to debts incurred after that date but before the Act, section 9 discharged that 
portion of the interest which was above simple interest at 5 per cent. per annum. Future interest 
on those debts were regulated by section 12. Section 13 dealt with debts incurred after the. Act. 
Under that section thert is no provision for any statutory or automatic discharge-of interest stipulated 
at a rate higher than that prescribed therein; such excess interest was only madé irrecoverable if the 
creditor sought to enforce the debt in a Court oflaw. There being thus neither a prohibition against a 


stipulation for payment nor an automatic discharge of higher rates of interest agreed to be. paid by.-- S 


an agriculturist debtor, it cannot be said that when a creditor with the assent of his debtor added to : - 
the principal loan the interest accrued in terms of the contract, and the debtor entered into.áfresh- — 
contract treating the consolidated amount as principal for the fresh loan, there would be anything `- * 
illegal or even a failure of consideration in regard to the new loan." $0. VS ge 

It is obvious that the learned Judge was only dealing with the question whether 
a settlement of accounts which involved an acknowledgment of liability by the debtor 
to pay interest at a rate higher than the statutory rate is liable to be reopened on 
the groitnd that it was unlawful: I am therefore of opinion that the authority of 
the decision in. Srinivasa Rao v. Abdul Rahim Sahib} was not in any way undermined 
by the Full Bench decision, 


The. Andhra High Court again considered the question in the decision in 
Punyavatamma v. H. V. Satyonarayana®. The learned Chief Justice, Chandra Reddy 
G.J., agreed with the Full Bench ruling in Nainamul v. B. Subba Rao?, which had 
approved the decision of the Division Bench of this Court in Srinivasa Rao v. Abdul 
Rahim Sahib. In referring to the decision of this Court in S. M. Tharaganar v. 
Sankarapandia Mudaliar*, the learned Chief Justice at page 338 observed as follows: 


* In Sheik Mansoor Tharaganar v. Sankarapandia Mudaliar*, the learned Judges thought that 
when a creditor renewed a promissory note, the debtor entered into a fresh contract treating the 
consolidated amount as principal for the fresh loan and that the new loan would constitute a debt 
incurred on the date of renewal. With great respect to the learned Ji udges we are unable to concur 
in this proposition. We do not regard a renewal as a fresh loan or as incurring debt within the pur- 
view of section 13 of the Act. A debt is incurred only when the borrowing is made. It cannot be 
postulated that a debt is incurred cach timea promissory note is renewed. The learned Judges 
also failed to appreciate the distinction between the expression ‘all interest due on any debt ’ occurring 
in section 13 and the expression ‘ all interest outstanding’ in section 8. The former expression con- 
notes ‘ the interest that has accrued on the original debt ’, while the latter conveys the idea of ‘ the 
interest remaining to be paid’.” 


I find myself completely in agreement with the judgment of Govinda Menon, 
J. in Srinivasa Rao v. Abdul Rahim Sahib!. The scheme of Madras Act IV of 1938 
and the language of section 13 of the Act leave no doubt in my mifid that the 
creditor is not entitled to take advantage of payments made to him by the debtor 
and deny the beneficial effects of the Act to the debtor. The words in section 1 3 
of the Act, ‘the Court shall scale down all interest’ are of sufficiently wide ampli- 
tude to give jurisdiction to the Court to reappropriate amounts paid by the debtor 
in excess of the statutory rate of interest so as to bring the transaction between the 
parties in conformity with the statute. Be 


` Apart from the statute I am also of opinion that the claim of the debtor to have 
excess payments made by him readjusted can be rested on the doctrine of mistake 
of law as embodied under section 72 of the Indian Contract Act. The Judicial Com- 
mittee in Sri Sri Shiba Prasad Singh v. Maharaja Srish Chandra- Nandi® held that 
where a lessee had made over payments of royalties to the lessor under the mistaken 
belief that it was legally due, he was entitled to recover. the payments so made and 
have them adjusted or set off in accordance with the true nature of the transaction. 
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At page 254 Lord Reid observed thus : 


** Tn this case there was not sufficient evidence to show why the lessee and his agents made the 
ovér payments. They may have acted on inadequate information, they may have taken a wrong view 
of their legal rights or they may have continued paying at the old rates without giving any thought 
to the matter. But it is clear thar there was no intention to make a present to the lessor of money 
which was not due. The money was paid under the belief that it was legally due. "This belief was 
mistaken. In their Lordships’ view that is sufficient to bring the case withintection 72 and therefore 
the cross-appeal must succeed." i - 


In: The Sales Tax Officer, Banaras v. Kanhaiya Lal, the question arose whether 
payments of sales-tax made by an assessee which were not legally and properly due 
from the assessee could be recovered under section 72 of the Indian Contract Act 


' ^ on the ground that the payment was originally made under a mistake of law. ‘Their 


Lordslfíps referred to the decision of the Judicial Committee abowe cited with 
approval. At page 143, Bhagwati, J., observed as follows : B 
_ {On a true interpretation of section 72 of the Indian Contract Act the only two circumstances 
there indicated as entitling the party to recover the money back are that the monies must have been 
paid by mistake or under coercion. If mistake either of law or of fact is established, he ji entitled 
to recover the monies and the party receiving the same is bound to repay or return them irrespective 
of any consideration whether the monies had been paid voluntarily, subject however to questions 
_ of estoppel, waiver, limitation or’the like. If once that circumstance is established the party, is en- 
titled to the relief claimed.” y 

The vital consideration therefore is what was the mistake which occasioned the 
payment. In every case where a payment is made by a person thinking that it is 
legally due by him while in fact it is not so due a clear mistake of law arises, There 
may be circumstances, in a particular case, which might show that the debtor who 

- makes the payment made itdeliberately intending to waive the benefit of a particular 
enactment in his favour. In a case governed by Madras Act IV of 1938 the debtor 
though an agriculturist might consider the fulfilment of the terms of his contract 

_with the creditor as being more proper and just than toclaim the benefit of the Act. 
Where that is so the debtor having waived the right, it may not be open to him at 
any stage later than the waiver to rely upon the statute for benefit in his favour. 
The doctrine Ignorantia juris neminem excusat will not stand in the way of the debtor 
from pleading a mistake of-law entitling him to recover money mistakably paid. 
In a recent decision of the Judicial Committee in Kriri Cotton Co., Lid v. Dewani?, 
‘Lord Denning referred to the said doctrine and observed as follows : 

“ It is not correct to say that every one is presumed to know the law. The true proposition is 
that no man can excuse himself from doing his duty by saying that he did not know the law on the 
matter, Ignorantia juris neminem excusat. Nor is it corréct to say that money paid under a mistake 
of law can never be recovered back." t 


I may also refer to the following observation of Lord Chelmsferd in Earl 


Beauchamp v. Winn.? 
** With regard to the objection, that the mistake (if any) was one of law, and that the rule ‘ igno- 


1 


rantia juris neminem excusat" appies, 1 would observe on the peculiarity of this case, that the ignorance 
imputable to the party was of a matter of law arising upon the doubtful construction of a grant. This 
is very different from the ignorance of a well-known rule of law. And there are many cases to be 
found in which Equity, upon a mere mistake of the law, without the admixture of other circumstances, 
has given relief to a party who has dealt with his property under the influence of such a mistake." ' 

It must be pointed out that the English Law governing the rights of parties 
arising out of a mistake of law is different from that embodied under section 72 
of the Indian Contract Act and this has been very clearly pointed by their 
Lordships of the Supreme Court in The Sales Tax Officer, Banaras v. Kanhaiyd Lal? . 


In my-judgment there is no impediment in the way of the plaintiff to have the 
amounts paid by him reappropriated and readjusted in conformity with section 13 
of Madras Act IV of1938. The Judgment and Decree of the Lower Appellate 
Court are correct and this Second Appeal fails and is dismissed with costs. Leave 
granted. E ` 

R.M. TER ———— Appeal dismissed. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


à . (Special Original Jurisdiction.) 
f PRESENT :—MR. Justice RAJAGOPALAN. TUE 
The Express Newspapers (Private) Ltd., Mount Road, Madras-2 ..  Pelitioner* 
O d v. ; - = 
The Regional Provident Fund Commissioner, III Mount Road, `` 
Madras-6 and another 1 sd Respondenis. 


Employees Provident Fund Act (XIX of 1952), sections 8, 15 and Paragraph 28 of the Scheme under the ~ 


Act—Scope—Lawfully constituted trustees in charge and management of the Provident Fund—Liability to.transfer 
the accumulations to the Authority constituted under the Act—Notice under Madras City Land Revenue Amend- 
ment Act (VI of 18G7) demanding the employer to pay the amount—Legality—Writ of mandamus undg Article 
226 of the Constitution. OS ur T 


The petitioner company formed in 1946 had a Provident Fund Scheme for its employees and the 
Fund and its assets were entrusted to three trustees. The petitioner company had borrowed á'sum 
of about nine lakhs from the Fund on a promissory note and also had effected an equitable mortgage. 
The provisions of Act XIX of 1952 were extended to the petitioner with effect from 31st December, 
1956 and on goth November, 1958, the trustees transferred to the authority under the Act the Fund 
including the promissory note for nine lakhs and the mortgage documents in respect of it. That 
transfer was accepted by or on behalf of the Commissioner of the Regional Provident Fund. A notice 
to the petitioner was issued under section 4 of the Madras City Land Revenue Amendment Act, (VI of 
1867) demanding the payment of the nine lakhs. a 


Held : Section 8 of Act XIX of 1952 by itself subjects the employer who is liable to pay, that is © 


liable to transfer the accumulations of the Provident Fund to the provisions of the Revenue Recovery 
Act, for example, whatever is lawfully due from the employer under the head if it remains unpaid and 
is in arrear can be recovered in the same manner as an arrear of land revenue. 


Section 15 (2) of the Act creates the liability to transfer the fund but does not specify whose is the 
liability to effect that transfer. Section 15 (2) however in express terms subjects the liability it creates 
to the provisions contained in the Scheme referred to in section 5 of the Act. Paragraph 28 of the 
Scheme laid that liability to transfer on every authority in charge of or entrusted with the management 
of the Fund. T à 


Where an employer had divested himself lawfully of the charge and the management of tlie 
Provident Fund and had lawfully vested the assets, charge and management of the Fund in trustees 
lawfully constituted, the employer is no longer under the liability created by section 15 (2), of the 
Act read with sub-paragraphs (1) and (2) of the paragraph 28 of the Scheme framed under the Act. 


The contention that the plea put forward. on behalf of the petitioner was belated and that the 
discretion should not be exercised in his favour would not avail because neither of the statutory 


authorities concerned had any jurisdiction to demand of the petitioner that he should transfer the - 


assets of which he is not in charge as assets and to issue a demand notice under the provisions ofsection 4 
Madras Act (VI of 1867). . ` ` ‘ 

‘Petition under Article 226 of the Constitution of India, praying that in the 
circumstancés stated therein, and in the affidavit filed therewith the*High Court 
will be pleased to issue a writ of mandamus forbearing the respondents from: taking 
proceedings against the petitioner under section 8 of the Employees’ Povident Fund 
Act, read with the Madras Revenue Recovery Act, 1867. 


- V. P. Raman, for Petitioner. 


. The Additional Government Pleader (M. M. Ismail) on behalf of the 
Respondents. x = : "n 


The Court made the following 


_ _Orver.—The petitionercompany, which was formed in 1946, engaged itself 
in the newspaper industry and published newspapers-including in the Indian Express. 
It had a Provident Fund Scheme of its own for its employees. The provident fund 
itself and its assets were entrusted to three trustees, including the Chairman of the 
Company, and a representative of the employees. The Employees’ Provident 
Fund Act (XIX of 1952) came into force in 1952, butthat Act did not then cover the 
employers and employees in the newspaper industry. When the Working Journalists 
Conditions of Service Miscellaneous Provisions Act (XLV of 1955) came into force 
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towards the end of 1955, section 15 of that Act extended the provisions of Act XIX 
of 1952 to newspaper establishments, of which the petitioner’s was one. On 4th ' 
December, 1956, a notification was issued under the provisions of Act XIX of 
1952, applying the provisions of that Act to newspapers with effect from gist 
December, 1956, which in effect meant that the statutory scheme under Act XTX of 
1952 applied thereafter to the petitioner among others engaged in the newspaper 
industry. . : a 


The authorities informed the petitioner on 5th January, 1957, that it was open 

.to him to apply for exemption from the provisions of Act KIX of 1952 under sec- 

tion ,17 (1) of that Act. On 4th February, 1957, the petitioner applied for 

exemption. During the pendency of that application, on 22nd February, 1957, 

the respondent suggested certain amendments of the rules that governed the 

petitioner’s provident fund scheme. Eventually on 29th September, 1958, the 
exemption sought by the petitioner was refused. 


Even before the provisions of Act XIX of 1952 (hereinafter referred to as the 
Act) were extended to the employer and employees in the petitioner's congern and 
while the assets of the provident fund were vested in the trustees, the petitioner 
` borrowed a sum of Rs. 9.5 lakhs from the Fund on'a promissory note, and the 
petitioner effected an equitable mortgage as security for that loan by depositing 
title deeds of some of his immovable properties at Madras and Bombay with the 
trustees. During the pendency of the application preferred by the petitioner under 
section :17 of the Act for exempting his concern from the operation of the provisions 
of the Act, the petitioner was informed on 6th December, 1957, by the Central Com- 
missioner that the petitioner should redeem the mortgage within one year. The 
petitioner was also subjected to the further condition, that steps should be taken to 
assign the mortgage immediately in favour of the Central Board of Trustees of the 
Employees Provident Fund. Apparently there was no immediate assignment 
of the mortgage ; nor did the petitioner redeem the mortgage within the period 
of one year allowed to him. 

On 29th September, 1958, it will be remembered, the: exemption sought by 
the petitioner was refused. Thè respondent informed the petitioner of this and 
called upon the petitioner to transfer to the respondent all the accumulations of the 
petitioner's provident fund within 30 days. On 20th November, 1958, the trustees, 
one of whom was the Chairman of the petitioner company, Sri R. M. Goenka, trans- 

ferred to the-respondent the Regional Commissioner, Government promissory notes 
' ofthe face value of Rs. 3,19,200. The trustees also transferred to the Regional Com- 
missioner the promissoy. note for Rs. 9,50,000 executed by the petitioner, and along 
with it the deeds to evidence the equitable mortgage were also handed Aer. - These 
were accepted on behalf of the Regional Commissioner on 21st November, 1958. 


' On goth April, 1959, the respondent informed the petitioner that a sum of Rs. 
9,29,913-68 was still due from him, and the respondent required the petitioner to 
pay up that amount before 15th May, 1959. It should be noted that after 29th 
September, 1958, the petitioner was required from time to time to make certain 
payments, which were all taken into account in arriving at the figure mentioned in 
the letter dated 29th April, 1059. The amount demanded on 29th April, 1959, 
Rs. 9,29,913-68 was really part of the debt due from the petitioner for which there 
was security of the equitable mortgage effected by deposit of title deeds. In 
the letter dated 12th May, 1959, which the petitioner sent in response to this 
demand the petitioner pointed out that all the assets had already been trans- 
ferred, including the mortgage debt, and that the transfer had been accepted by 
the authorities. The petitioner stated that in accordance with the arrangement 
between the petitioner and the authorities the petitioner had been making pay- 
ments from time to time which were really in part payment of the mortgage loan 
of Rs. 9,50,000, and the petitioner said : 

** We shall however continue to make payments in accordance with our arrangements as and 
when amounts become payable te the employees who are no longer in our service, as we have been 


doing -hithertofore,” 
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The petitioner regretted his inability to comply with the demand for. the 
: immediate payment of the entire amount due under the loan of Rs. 9,29,913-68. 


On 15th May, 1959, the second respondent, the Collector of Madras, issued a 
notice to the petitioner under section 4 of the Madras City Land Revenue Amend- 
ment Act (VI of 1867), demanding the payment of the sum of Rs. 9,29,913-68. Sec- 
tion 8 of Act XIX of 1952, to which I shall refer in greater detail later, authorised. 


recoveries of the dues specified in that section as if they were arrears of land. 
revenue. - ' ; 


The first respondent, the Regional Commissioner, sent the letter, dated 16th 
May, 1959, in reply to the petitioner's letter, dated 12th May, 1959. In that letter: 
the Regional Commissioner referred to the assignment of the mortgage debt— 
obviously the assignment effected by the trustees of the Fund—and stated : 


“ These properties have been accepted as security only as an' interim measure during the period’ 
of one year of extension of time granted to you.” : 


After painting out that that period of one year had expired, the Regional Commis- 
sioner demanded the immediate payment of outstanding arrears. 


The petitioner applied under Article 226 of the Constitution for the issue of 
a writ of mandamus to restrain the respondents, the Regional Commissioner and the 
Collector, from taking any further proceedings against the petitioner under 
section 8 of Act XIX of 1952 and also, of course, proceedings under the Revenue 
Recovery Act, (VI of 1867). ] ; 


The relevant statutory provisions of the Act (Act XIX of 1952) are section 8 (2) 
and section 15 (2) . The relevant portion óf'section 8 (a) provides: -> ` 


. “ Any amount due— 


(a) from the employer in relation to an establishment to which any Scheme applies in respect 
OFS voreneri. accumulations required to be transferred under sub-section (2) of section 15...... 


may, if the amount is in arrear, be recovered by the appropriate Governmen: in the same manner 
as an arrear of land revenue.” : 


Section 8 by itself, it should be obvious, does not impose tke liability to pay. 
It only subjects the employer who is liable to pay, that is, liable to transfer the 
accumulations to the provisions of the Revenue Recovery Act for example; whatever 
is lawfully due from the employer under this head, if it remains unpaid and is in 
arrear can be recovered in the same manner as an arrear ofland revenue. That 
the provissions of Act VI of 1867 applied to recovery of land revenue payable by 
a person resident in the city of Madras did not admit of any doubt. The liability 
itself, to enforce which recourse could be had to the provisions of «he Revenue 


Recovery Act, was this one declared by section 15 (2) of the Act. Section 15 (2). 
provided : 


“On the application of any Scheme to an establishment, the accumulations in any provident 
fund of the establishment standing to the credit of the employees who become members of the Fund 
established under the Scheme shall notwithstanding anything to the contrary contained in any 
law for the time being in force or in any deed or other instrument establishing the provident fund 
but subject to the provisions, if any, contained in the Scheme, be transferred to the Fund established.. 
under the Scheme, and shall be credited to the accounts of the employees entitled thereto in the Fund.” 


Section 15 (2) creates the liability to transfer the Fund. But section 15 (2) itself. 
does not specify whose is the liability to effect that transfer. Section 15 (2), how- 
ever, in express terms subjects the liability it creates to the provisions contained. 
in the Scheme. The Scheme referred to therein is the Scheme for which section 5 
of the Act provides. Paragraph 28 of the Scheme directed : 


_ “Every authority in charge of, or entrusted with the management of, ány Provident Fund in 
existence on the 15th day of November, 1951, the accumulations whercin are to be transferred to 


the Fund under sub-section (2) of section 15 of the Act, shall, before the 1st day of Janu 1953), 
or such later date as the Bond may fix in this behalf— i B > 


* * * * * * * 
(ii) transfer to the Fund in the manner specified in sub-paragraph (2) the total accumulations 
standing to the credit of the subscribers in relation to each factory. «4. eese, : 
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(2) All accumulations standing to the credit of the subscribers, however invested, shall be 
transferred to the Fund by the authority aforesaid in cash." m 
l ; i 
The rest of paragraph 28 [ shall omit as it is not material for our present purposes, 


When the Scheme under the Act became applicable to the petitioner's concern, 
the liability imposed by section 15 (2) of the Act arose. The liability to transfer the 
assests of the provident fund of the petitioner's concern to the Bund was under the 
Act and the Scheme. Paragraph 28 laid that liability to transfer on every autho- 
rity in charge of or entrusted with the management of the petitioner's provident 
fund. I have already pointed out that the petitioner company itself was notin 
possession of the assets, because the assets of the provident fund were vested in the 
trustees, It is the trustees that constituted the authority in charge of the provi- 
dent fund, or the authority entrusted with the management of the Fund within the 
meaning of paragraph 28. The petitioner, no doubt, was the employer. But on the 
relevant date, 15th November, 1951, the petitioner himiself was not in charge of 
the Fund, nor was he entrusted with the management of the Fund. The charge 
and management had already been vested in the trustees, in whom also, ag I have 
pointed out, the assets vested. 


The main contention of the learned counsel for the petitioner was that the peti- 
tioner, who was admittedly the employer, was not the person on whom there vested 
any statutory liability to transfer the assets of the petitioner's provident fund to 
the Fund established under the Scheme. The combined effect of section 15 (2) 
and paragraph 28 of the Scheme was to cast that liability, in the circumstances of 
the case, not on the petitioner-employer but on the trustees. Therefore the require- 
' ments of section 8 (a), which applied no doubt to an employer, were not satisfied, 
because the petitioner as émployer could not have been lawfully required in this 
case to transfer the assests to the authorities in charge of the Fund established under 
the Scheme. ` 


" This plea was developed for the first time when the petition came on for hearing 
' before me, and it was subsequently formulated in the supplemental affidavit filed by 
the petitioner on 1rth July, 1960. As the learned Government Pleader pointed 
out, at no earlier stage did the petitioner put forward the plea, that whether or not 
the trustees were liable to transfer the assets in cash, the petitioner himself was under 
no such liability, because no liability was cast upon him by paragraph 28 of the 
Scheme. ` That was not the defence the petitioner put forward in the corres- 
pondence that preceded the issue of the demand notice dated 15th May, 1959. 
It was not even disclosed in the original affidavit filed in support of the petition on 
the basis of which a rule nisi was obtained. The plea, as I said, was fpecifically 
disclosed only in the supplemental affidavit dated 11th July, 1960. 


The relevant facts thus were not in dispute. The petitioner constituted a pro- 
vident fund for his employees long before the Act. Act XIX of 1952 was applied 
to the employer and employees in the petitioner's newspaper concern. "The assets 
of that provident fund however were vested not in the petitioner but in the trustces. 
That too was long antecedent to the relevant date prescribed by paragraph 928 of 
the Scheme. After the Act and the Scheme framed thereunder were extended to 
the petitioner's concern, there was a transfer of assets by the trustees, who were in 
charge of these assets, to the authority constituted under the Scheme. On 2oth 
November, 1958, as I have pointed out, there was a transfer of the assets, which 
consisted of Government promissory notes, the promissory note for Rs. 9,50,000 
and the security for the promissory note debt effected by the equitable mortgage 
by deposit of title deeds of the petitioner's properties. That transfer was accepted. 

-on 25th, November, 1958, by or on behalf of the first respondent. No doubt under 
paragraph 28 (2), the liability was to transfer all accumulations howsoever invested: 
in cash. There was no controversy about the transfer of the Government promissory 
notes. One of the assets transferred by the trustees, that is, one of the “investments” 
was the promissory note debt, for which there was the security of equitable mortgage, 
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- The Commissioner appointed under the Scheme could very well have insisted at that 
stáge on the trustees discharging the statutory liability imposed by paragraph 28 (2) 
of the Scheme, which in effect was that the trustees should realise the investment, 
that is, the loan and pay it in cash to the Commissioner in charge of the Fund estab- 
lished under the Scheme. That, however, was not done at that stage. Whether the 
trustees could still se required to realise the transferred asset and pay it in cash does 
not arise for consideration at this stage. The trustees as such are not parties to these 
proceedings. The question for determination is, was the petitioner as an employer 
under any liability to pay in cash, that is, whether the petitioner was under any lia- 
bility to transfer any asset in cash.. That question has to be answered only with 
reference to the terms of paragraph 28 of the Scheme, and the answer has to be in 
the negative aad in favour of the petitioner. He was not, as I have pointed but, the 
authority in charge, or the authority entrusted with the management of the provident 
fund, the provident fund established by the employer. If section 15 (2) read with 
paragraph 28 of the Scheme did not impose any liability on the petitioner as an 
employer to transfer the assets of the provident fund established by him, then obviously 
the requirements of section 8 (a) cannot be held satisfied, and if those requirements 
are not satisfied, nothing can be recovered from the employer as arrear of land 
revenue. If that be the position, the notice of demand issued by the Collector on 
15th May, 1959, will have to be set aside as one issued without jurisdiction. 


The learned Additional Government Pleader contended that the effect of 
clause 28 was not to dispense with what he called the ultimate liability of the em- 
ployer to transfer the assets of his provident fund to the authority in charge of the 
Fund established under the Scheme. I am unable to see any scope for differen- 
tiating between an immediate liability and an untimate liability, or , primary lia- 
bility and ultimate liability with reference to the circumstances of this case. - Para- 
graph 28 categorically lays the liability not on the employer as such: but only on the 
person or persons in charge of the provident fund or entrusted with the management 
of the provident fund. Once again I have to point out that the petitioner, though 
he was the employer, was not in charge of the provident fund ; nor was he entrusted 
with the management of that provident fund. 'That applied only to the trustees. 
I am unable to see anyting in paragraph 28 or in section 15 (2) read with para- 
graph 28 to impose a liability on an employer, if he was not the authority in charge 
of the provident fund or if he was not the authority entrusted with the management 
of the provident fund. In other words, where an employer had divested himself 
lawfully of the charge of the provident fund and of the management of the 
provident fund and had lawfully vested the assets of the provident fund, the charge 
of the provident fund and the management of the provident fund in trustees law- 
fully constituted, the employer is no longer under the liability created by section 15 
(2) of the Act read with sub-paragraphs (1) and (2) of paragraph 28 of the Scheme. 


The learned Additional Government Pleader pointed out that the primary 
object of the Act and the Scheme thereunder was that the assets of an employer's 
provident fund should be transferred in cash to the Fund established under the 
Scheme and if there was default, that liability could be enforced under section 8 
of the Act. The further plea was that, since section 8 was limited only to em- 
ployers, the object of the Act would be frustrated if section 15 (2) read with para- 
graph 28 of the Scheme were construed to absolve the employer in this case of any 
liability to effect the required transfer, that is, the transfer in cash. Section 8 of 
the Act, it should be remembered, is not the only remedy open in law to the first 
respondent. Even if the employer were liable to transfer the assets of his 
provident fund to the Fund established under the Scheme, section 8 is riot the exclu- 
sive remedy. In-other words, the liability could be enforced by other means also 
besides recourse to the relevant provisions of the Revenue Recovery Act. One thin 
however seems to me to be clear. Section 8 cannot be invoked to enforce a liability 
of any one other than an employer. If, as I have held, the’ liability to transfer the ' 
assets of the petitioner’s provident fund was that of the trustees, the-liability of the 
trustees will riot fall within the scope of section 8 of the Act. How that liability 


fa 
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_is to be enforced in law I am not called upon to decide in this case. -Before , 
section 8 can be applied to the petitioner, there must be proof that he was under 
a legal liability to transfer the assets, and I have held that.in the present case the 
petitioner was under no such legal liability. me 


The learned Additional Government Pleader contended that, since it was a 
belated plea that the petitioner put forward, the validity of that plea should not 
be examined at all, and that the rule nisi should be discharged in the exercise of 
my discretion. -— am unable to accept this argument. The statutory authori- 
ties in this case, the first respondent and the second respondent, the first claiming 
-statutory powers under Act XIX of 1952, and the second claiming statutory powers 
under Act VI of 1867 invoked with reference to section 8 of Act XIX of 1952, could 
act only within the limits of their statutory powers, - The limits inethis case were 
defined by section 8. Ifthe petitioner himself was under no statutory liability, the 
liability created by Act XIX of 1952, to pay anything there can be no question of 
that liability being enforced under section 8. Obviously the liability. of the peti- 
tioner as a debtor under a mortgage-debt is not a liability which could be gnforced 
by recourse to the provisions of section 8, that is, the balance of the mortgage debt 
due from the petitioner cannot be recovered as if it were an arrear of land revenue 
under section 8 of the Act. When neither of the statutory authorities, respondents” 
1 and 2, had any jurisdiction to demand of the petitioner that he should transfer 
the assets of which he is not in charge as assets, the second respondent had no 
jurisdiction to issue the demand notice dated 15th May, 1959, under the provi- 
sions of section 4 of Act VI of 1867. ` 


: The rule nisi is confirmed and a writ of mandamus will issue as prayed for 
directing the respondents to forbear from applying the provisions of section 8 of 
Act XIX of 1952 and the provisions of Act VI of 1867 to recover the amount 
demanded ofthe petitioner. There will be no order as to costs, à 

| V.S. ——— Petition allowed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—Mr. JUSTICE VENKATADRI. 


Kolandaivelu. Chettiar i Petitioner * 
v : 
Koolayana Chettiar j .. Respondent. 


- Madras Buildings (Lease and Rent Control) Act (XXV of 1949) 7. (3) (a) and Act (XVIII of 1960 
section 10 (3) 9 —Landlord—Meaning of—Own occupation—Scope of —Requirement ofa member of joint 
Hindu family—lf owner can apply for eviction—Effect of section 35 of new Act on pending proceedings. 

By virtue of section 95 of the Madras Buildings (Lease and Rent Control) Act, 1960, all pending 
proceedings taken under the earlier Act have got to be decided under the relevant provisions of the 
new Act. . 

. The expression ‘ for his own occupation * in section 7 (3) of the Act (now section 10 of the new 
Act) cannot be restricted only ta the occupation of the landlord himself but should be interpreted 
to include the individual's family and dependents. It is proper and desirable for the Court to take 
into consideration the context of social order, customs, habits and ideas of living of the community 
to which the individual belongs and then come to a conclusion about the bona fide requirement of 
the landlord. i 


-- ' A landlord is entitled to apply under the Act for eviction of the tenant on the ground that he 
requires the building for establishing a separate residence for his son. The fact that the son has got a 
right in other joint family property or that he is living in the joint family house cannotbea bar to 
the maintainability of the application. Mere constructive or notional possession of other pro- 
perties cannot constitute occupation of a building of his own, under the Act. >- ' 


(The provisions under the new Act, section! 10, making express provision for the right of the sons 
pointed out. A father can file an application on the ground of his son’s requirement). 

Petition under section 115 of Act V of 1908 praying the High Court to revise 
to order of the District Court, Coimbatore, dated 28th July, 1959 and made in 





th November, 1960. 
(13th Kartika, 1882-S5aka) 


r4 


__ * GRP. No. 1305 ef 1959. "Nr 


© - 
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. "C.R.P. No. 256 of 1959 (C.M.A. No. 32 of 1958, Sub-Court, Coimbatore, R.C: 
‘O.P. No. 20 of 1958, Rent Controller, Erode). -> MEO 
M. Naitesan, for Petitioner. 

N. R. Raghavachari, for Respondent. 


The Court delivered the following 


Jupement :—This Civil Revision Petition arises out of proceedings taken out 
by the respondent under the Madras Buildings (Lease and Rent Control) Act, 1949. 
"The respondent is the landlord. He filed an application under section 7 (1) of 
the Madras Rent Control Act for eviction of the tenant, the petitioner herein. from 
the suit premises bearing Door No.118. The respondent, that is the landlord, has 
also got three other houses bearing Door No. 125, which is in the occupation of him- 
self and his second son, Door No.119 in the occupation of his eldest son and Door 
No.111 in which he has got a joint right with a third party. The reasons. for the 
eviction as alleged in his petition are that the petitioner herein was in arrears of 
rent anf the second.son of the respondent is married and he wants to set up for his 
son an independent family of his own and for the said purpose he requires the pro- 
perty mentioned in the petition for the occupation of his son and for his personal use. 


The petitioner herein contended that there was no necessity for the respon- 
dent herein to set up an independent family of his own for his son as he was married 
ten years ago and was living with his father, who is a widower, during all these 
years, and that the application for eviction was not bona fide for his own use, but, on 
the other hand has been filed to get an enhanced rent. 


The learned District Munsif, who is the Rent Controller, gave a finding that 
the respondent herein, the landlord, required the suit premises bona fide for his per- 
sonal use, that is, for setting up a separate family for his second son: In the result 
eviction was ordered by the learned District Munsif. R 


Against this order, the tenant, that is the petitioner herein, filed an appeal 
'C.M.A.No.32 of 1958 on the file of the Subordinate Judge's Court, Coimbatore. 
‘The learned Subordinate Judge decided the case on the interpretation of section 
7 (3) (a) of the Madras Buildings (Lease and Rent Control) Act, 1949, which was 


then in force. l 


Section 7 (3) (a) is as follows : i 
** A landlord may, subject to the provisions of clause (d), apply to the Controller for ari ordér 
directing the tenant to put the landlord in possession of the building— i ; 
(i) in case it is a residential building, if the landlord requires it for his own dccupation and 
he is not occupying a residential building of his own in the City, town or village concerned ; 


The learned Judge was of opinion that as the landlord, that is the respondent here- 
in, has been occupying a residential building of his own and even if he bona fide 
required the disputed premises for the occupation of his son, he would not be en- 
titled to evict under section 7 (3) (a); He also found that the Act does not make 
any special provision for the members of a Hindu joint family and as such the joint 
family cannot be held to be a landlord for the prupose of section 7, clause (3) (a) 
of the Act. In the result, he set aside the order of eviction and dismissed the peti- 


tion filed by the respondent (Landlord). 
Again this judgment the respondent herein filed a Civil Revision Petition in 
the District Court of Coimbatore. The learned District Judge gave a finding that 
the application is bona fide and the landlord requires the suit premises for setting a 
separate family for his second son. The learned District Judge took a contrary 
view to that of the learned Subordinate Judge and came to the conclusion that the 
word ‘landlord’ includes a member of the family. Therefore he held that the 
petition filed by the landlord for eviction is maintainable even though he requires 
it for setting up a separate family for his second son in spite of the fact that the land- 
lord himself is in occupation of a building of his own excluding the suit premises.. 


24 
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Against this order the tenant, that is the petitioner herein filed-the present Civil , 
- Revision Petition. By that time the Madras Buildings (Lease and Rent Contrgl) 
Act, 1949 had been amended and the Madras Buildings (Lease and Rent Control) 
Act, 1960, had come into force. 


Under section 35 of the present Act, the Madras Buildings (Lease and Rent 
Control) Act, 1949, was repealed and all the Rules made or deemed to have been. 
made, notification issued or deemed to have been issued, orders passed or deemed 
to have been passed, decisions made or deemed to have been made, proceedings 
or action taken or deemed to have been taken and things done or deemed to have 
been done under any provision of the said Act, shall be deemed to have been made, 

-issued, passed, taken or done by the appropriate authority under the corresponding 
provisibn of this Act and shall have effect accordingly. ovi. 


__ Therefore, I have to decide the case under the relevant provision of the present 
Act of 1960. .The relevant provision of the present Act is section 10, clause (3) (a), 
“which is as follows :. : i 

“ A landlord may, subject to the provisions of clause (d) apply to the Controller for an order 
directing the tenant to put the landlord in possession of the building— 
(i) in case it is a residential building, if the landlord requires it for his own occupation or for 


the occupation of his son and if he or his son is not occupying a residential building of his own in the 
„city, town or village concerned.” 


There was much discussion in several:Courts in India as to who should be 
included in the word ‘landlord’ occurring in the Buildings (Lease and-Rent Control) 
Acts of the respective Provinces. When interpreting the word ‘ landlord ” Chagla, 
C.J., in an unreported case of the Bombay High Court (cited in “Principles of Rent 
Control”? by Andhyarjuna, 1952 Edition, at page 257) held that one should look 
into the customs of society and- the nature of socialities which subsist between the. 
different members of the family in India. A member of the family of the landlord 
need not necessarily be the dependent on the landlord. Thus, where the premises. 
belong to the joint family the requirement of any one member of the joint family 
would be the requirement of the landlord. All the cases that were decided in several 
Courts with regard to the interpretation to be given to the words “landlord requires. 
it for his own occupation” were elaborately reviewed in a Bench decision of the 
Paina High Court in Bidhubhusan v. Commissioner, Paina. Their Lordships held that 
the expression “‘ his own occupation ” cannot be restricted only to the occupation 
of the landlord himself but should be given a wider and liberal” meaning so as 
to include the occupation of persons who are living with the landlord and are 
economically dependent on him. In the Patna -case the landlord sequired the 
- premises for establishing his nephew who was living with him.and dependerít on 
him in business. 
7" “Thus the various Courts, in determining the expression “‘ his own”, have held 
that it does not necessarily mean the particular individual alone but must be inter- 
preted to include the individual’s family and also dependents. It is proper and 
desirable for the Court to bear in mind the context of social order, the habits and 
ideas of living, the religious and socio-religious customs of the community to which 
the-individual belongs and then come to a conclusion on the facts of each case. 


The learned District Judge on a consideration of all these circumstances came 
to the right conclusion that the respondent herein, that is the landlord, will be 
entitled to require the disputed premises for the occupation of his son under sec- 
tion 7, clause (3) (a). : f 


But the learned counsel for the petitioner Mr. M. Natesan laid great emphasis 
on the words used in the present Act ‘ 


** if he or his son is not occupying a residential building of his own in the city, town or village 
concerned.” 





1. A.LR. 1955 Pat. 496. 
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His contentionis that the petitioner-and his second “son are the members ofa 
jeint family. “Admittedly, the second son is living with his father. Therefore, 
he must be deemed to be in occupation of a residential building of his own. It is 
not necessary that there should be an exclusive house or a residence of his own. 
On the other hand, Mr. N. R. Raghavachariar, learned counsel for the respon- 
dent, contended that the expression “fof his own’? means that there should 
be a building independently of his own. He should have full ownership. The 
building should belong to a single individual. It is only in those circumstances it 
.can be called ** a residential building of his own.” i 


I entirely agree with Mr. N. R. Raghavachariar, the learned counsel for the 
respondent, because it is well-settled under the Hindu Law that no coparcener is 
entitled to separate possession of the coparcenary estate. The actual pessession 
and management thereof must vest in a manager. He is the protector of the house- 
hold and can prevent by obtaining an injunction a riotous member thereof from 
entering the family house without his permission to disturb its peace and tranquillity, 
It is alsp well-settled that all the coparceners have a community of interest and unity 
of possession in the coparcenary or joint family property. A coparcener cannot, 
while the family is undivided, predicate at any given moment that he, the particular 
coparcener, lias a definite share-in the coparcenary property. Applying these 
principles thelearned counsel for the petitioner is not correctin saying that the. 
petitioner's second son is in occupation of a residential building of his own. 


The learned counsel for the petitioner also laid emphasis on the words.“ of his 
own". Iain not much impressed with his arguments that the expression “‘ of his 
own ” must be deemed to mean either constructive ownership or notional possession. 
The meaning to be given to the word “own” depends upon the subject-matter 
and circumstances surrounding it. It is a general term which varies in its signi- 
ficance according to its use. The Madras Buildings (Lease and Rent Control) 
Act, 1960, is concerned with the actual and physical possession and not with the 
notional and constructive possession, and it will be foreign to the scheme of the Act 
to hold that occupation of one member should be construed as occupation by another 
when that another is not in fact in occupation. e 

It has also further to be understood that occupation includes possession. Legal 
possession does not of itself constitute occupation. There is a distinctjon between 
occupation and possession. Possession may be legal or constructive, but in occupa- 
tion there is no legal or constructive occupation. 

Therefore, 1 am of opinion that the view held by the District Judge, who de- 
cided the ease under the old Act, that a landlord can maintain an application for 
the eviction of a tenant on the ground that he requires the premises for the setting 
up of a separate family for his second son is correct. His interpretation that the words 
“his own occupation" have to be construed to include occupation of the landlord’s 
son is correct. 


Under the present Act, the provision is made clear by inserting the words. 
* for the occupation of his son and if he or his son is not occupying a residential building of 


his own in the city, town or village concerned.” 


The father can certainly file an application when he requires the premises to sèt'ùp 
a separate family for his-second son when his son is not occupying a residential 
building of his own in the place concerned. 


The Civil Revision Petition is therefore dismissed. But there will be no 
order as to costs. ya 


Time for eviction 3 months. . 
R.M. 2 | Petition dismissed. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :—MR. JUSTICE JAGADISAN AND MR. JUSTICE KAILASAM. v 
„G. Venkatachala Odayar .. Pelitioner* 
v. 
Ramachandra Odayar and another -e Respondents. 


Madras Cultivating Tenants Protection Act (XXV of 1955)—Proceedings in eviction of tenant on the 
ground of non-payment of arrears of Brent—Finding by the Revenue Court that the . tenant is not in arrears— 
Subsequent suit in civil Court for recovery of such arrears—Finding of the Revenue Court, if a bar—Res judicata 
and analogous principles. 3 

The decision of the Revenue Court on the question whether a cultivating tenant is in arrears 
of rent or not, being only incidental to the exercise of its jurisdiction to grant eviction cannot operate 
as res judicata in a subsequent civil suit between the parties. 4. - 

In the context of the general jurisdiction of a civil Court and the exclusive jurisdiction of a special 
Court or Tribunal the legal conception of the.plea of res judicata in respect of a matter decided by the 
"Court of exclusive jurisdiction cannot appropriately be termed as the doctrine of res judicata but can 
only be called as a bar of the civil Court's jurisdiction to decide that which is within the exclusive 
jurisdiction of the special or exclusive Tribunal. i 

The Special Court or the, Court of exclusive jurisdiction must be a competent Court having 
jurisdiction to decide and adjudicate upon the particular matter the decision in which is invoked as a 
bar in a subsequent suit. The bar of res judicata can come in only in respect of the actual decision 
by the Court of exclusive jurisdiction and not in respect of any other matter which might have been 
dealt with by that Court incidentally of course necessarily to enable it to render its decision. 


It is obvious that the question of arrears of rent ofa cultivating tenant and the right of the land- 
lord to recover such arrears from the tenant are not matters which the Revenue Divisional Officer is 
empowered under the Act to determine, but which matters may arise incidentally in determining 
the question whether the cultivating tenant is liable to be evicted or not. m 


Case-law discussed. 

Narasimha Chettiar v. Muthuswami Goundar, (1958) 2 M.L.J. 216, observations at page 219 dis- 
sented from. . 

Petition under section 25 of Act IX of 1887 praying the High Court to revise 
the decree of the Court of the District Munsif of Tiruvarur, dated 19th June, 1957 
and passed in S.C.S. No. 726 of 1956. 


: K. Raman, for Petitioner. 
S. Bhaskaran, for Respondent, 


The Judgment of the Court was delivered by 


Fagadisan, J.—This Civil Revision Petition raises a question of law of general 
importance. The question is whether a finding of the Revenue Divisional Officer 
functioning under the Madras Cultivating Tenants’ Potection Act, Madras Act 
(XXV of 1955) that the cultivating tenant is not in arrears of rent in an application 
filed by the landlord for evicting him can bar a civil suit filed by the landlord for 
recovery of such arrears, of rent. 

The petitioner in the revision petition leased out his properties to the deceased 
father of the first respondent and the second respondent under a lease deed, dated 
5th September, 1954, for the fasli year 1364. The rent fixed under the lease deed 


- was 158 kalams of paddy. The petitioner claimed that the. lessees were in arrears 


of rent to the extent of 18 Kalams for that fasli year. For. the subsequent fasli, 
1365 a fresh lease deed was executed by respondents 1 and 2 in favour of the petitioner 
on 25th January, 1956, agreeing to measure 176 kalams of paddy as rent. According 
to the petitioner the respondents were in arrears in respect of the fasli year to the 
extent of 20 Kalams of paddy. The petitioner filed S.C.S. No. 726 of 1956 on the 
file of the District Munsif's Court of Tiruvarur against the respondents claiming 
to recover the sum of Rs. 296-12-0 being the value of the arrears of rent of 38 
Kalams of paddy and interest thereon at 5$ per cent. per annum. The respon- 
dents pleaded in that suit that they were not in arrears at all. ` 





s 


* C.R.P. No. 1292 of 1957. ( ee November, 1960. 
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During the pendency of the suit the petitioner filed P. No. 2 of 1957 before 
- the Revenue Court, Tiruvarur, seeking to evict the respondents from their holdings 
uħder the provisions of Madras Act XXV of 1955 on the ground that they were 
in arrears of rent to the extent of 38 kalams of paddy for the fasli years 1364 and 
1365. The Revenue Divisional Officer enquired into that petition and held that 
the respondents were not in arrears of rent and accordingly dismissed the eviction 
petition by his order dated 14th March, 1957. Thereupon the respondents filed 
an additional written statement in the pending suit, S.C.S. No. 726 of 1956 on the 
file of the District Munsif's Court, Tiruvarur, urging the plea that the finding of 
the Revenue Court.holding that there was no arrear operated as res judicata and that 
the Civil Court had no jurisdiction to adjudicate this dispute of arrears of rent 
between the parties. The learned District Munsif tried this issue as a preliminary 
issue and upheld the respondent's contention. The suit was therefore dismissed 
with costs. This Civil Revision Petition has been preferred by the petitioner land- 
lord against the said judgment and decree. In this judgment we are referring to 
the Civil Suit as a subsequent suit though it was instituted prior to petition in the 
Revenue Court as the Civil Suit was tried only after the termination of the Revenue, 
enquiry. 


Somasundaram, J., heard the Civil Revision Petition in the first instance. On 
behalf of the respondents the decision of this Courtin Narasimha Chettiar v. 
Mulhuswami Gounder!, was cited before the learned Judge. In that decision 
Ramaswami, J., held that a finding of the Revenue Court in the decisions rendered 
by it in the course of proceedings under Madras Act XXV of 1955 would operate 
as res Judicata. Somasundaram, J., was unable to agree with this view and he was - 
of opinion that'the Civil Revision Petition may be heard by a Division Bench. The 
Civil Revision Petition has therefore been posted before us. - 


Section 11 of the Civil Procedure Code embodies the doctrine of res judicata. 
The section however is not exhaustive and the doctrine of res judicata has often been 
invoked and applied to cases not strictly within the compass of that section. The 
maxim ‘No man should be vexed twice over for the same cause? (Nemo debet bis 
vexari pro una et eadem causa) is recognised to be a principle of law which has to be 
given effect to and followed without being unduly restricted by the terms of the 
statute as enacted in section 11, Civil Procedure Code. . 


Sir Lawrence Jenkins delivering the judgment of the Judicial Committee in 
Sheoparsan Singh v. Ramnandan Singh? referred to the principle of res judicata in the 
following terms : f 

e res ados ethe rule of res judicata, while founded on ancient precedent, is dictated by a wisdom 
which is for all time. ‘It hath been well said,’ declared Lord Coke, "Interest reipublicae ut sit finis litium, 
otherwise great oppression might be done under colour and pretence of law’ : Ferrers’ case®. Though 
the rule of the Code may be traced to an English source, it embodies a doctrine in no way opposed 
to the spirit of the Jaw as expounded by the Hindu commentators. Vijnaneswara and Nilakanta . 
include the plea of a former judgment among those allowed by law, each citing for this purpose the 
ext of Katyayana, who describes the plea thus : * If a person though defeated at law sue again he 
should be answered, * You were defeated formerly’. This is called the plea of former judgment. 
(See the Mitak. Vyavahara, Bk. II ch. i., edited by J. R. Gharpure, page 14and the Mayuka ch. i. s. 1. 
page 11 of Mandlik’s edition). And so the application of the rule by the Courts in India should be 
influenced by no technical considerations of form, but by matter of substance within the limits allowed 


by law." 

The question for consideration is whether the plea of res judicata either in its 
statutory form as found in section 11, Civil Procedure Code or as a rule of law of 
general jurisprudence can avail the respondents in this Civil Prevision Petition 
to defeat the suit of the petitioner in the Court below. Section 11, Civil Procedure 
Code is as follows :—s : : 

** No Court shall proceed with the trial of any suit in which the matter in issue is also directly 
and substantially in issue in a previously instituted suit between the same parties under whom they 


1. (1958) 2 M.L.J. 216. L.R. 43 LA. 91 (P.C.). 
2. (1916) 31 M.L.J. 77 : LL.R. 43 Cal. 694 : 3. (1884) 6 Cokes Reports 9-a. 
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or any of them claim litigating under the same title where such suit is pending in the same or any other 
Court in India having jurisdiction to grant the relief claimed; or in any Court beyond the limits of | 
India, established or continued by the Central Government and having like jurisdiction, or before 
the Supreme Court ” . t : . SOR $ 
One of -the essential requirements of the section iè that the ‘adjudication: relied 
upon asa barin the subsequent suit must have been by a Court and that 
Court must have been a Court competent to try the subsequent suit in which the 
. bar of res judicata_is pleaded. :It is obvious that even. assuming that the Revenue 

Divisional Officer having jurisdiction under Madras Act XXV of 1955 can be called 
a Court he was not competent to try the suit filed by the petitioner in the District 
Munsif's Court, Tiruvarur, for recovery of arrears of rent. A strict and literal appli- 
cation of the terms of section 11, Civil Procedure. Code, ‘will certainly disarm the 
respondents ‘of this plea `of res judicata. i ae Uem A 


: . A ML : 

We have therefore to consider the other aspect of the- question whether the 
general principles of res judicata can help the respondents to sustain the plea. The 
fact that the Revenue Divisional Officer is not a competent Court to entertain the 
subsequent suit on the file of the District Munsif’s Court,-Tiruvarur jg not a 
` ground which will disentitle the respondents in calling in aid the plea of res judicata. 
In Raj Lakshmi Dasi and others v.-Banmali Sen and others}, the Supreme Court observed 
ühusi..* x. : E E . xis E f a 

‘Tt was urged that to substiatiate the plea of res judicata even on general principles of law it was 
necessary that the Court that heard arid. decided the former case should bea Court competent to hear 
the subsequent case. This contention was based on the language of section 11. ‘The condition 
regarding the competency of the former Court tō try the subsequent suit is one of the limitations 
engrafted on the general rule of res judicata by section 11 of the Code and has application to suits alone. 
When a plea of res judicata is founded’on general principles of law, all that is necessary to establish is 
that a Court that heard and decided the former case was a Court of competent jurisdiction. . It does 
not seem necessary in such cases to further prove that it has jurisdiction to hear the later suit. A plea 
of res judicata on general principles. can be successfully taken in respect of jurdgments of Courts of 
exclusive jurisdiction, like revenue Courts, land acquisition Courts, administration Courts, etc. At 
is obvious that these Courts are not entitled to try a regular suit and they only exercise special jurisdic- 
tion conferred on them by tlie statute ". . f f 


e shall now refer to the, provisions of the Madras Cultivating Tenants Pro~ 

- tection Act to ascertain the jurisdiction of the special machinery of the Revenue Court 
functioning under that Act. The Act confers upon the Revenue Divisional 
Officer specific powers and allots particular disputes between the landlord and the 
cultivating tenant to be decided by him. ‘The landlord can evict a cultivating 
tenarit only on ‘application: made to -the Revenue Divisional Officer. This is 
provided for in section 3 (4) of the Act. . The grounds of eviction afe set out in 
section 3 (2) of the Act: Default in the matter of payment by the cultivgting tenant 
is one of the grounds that entails eviction of the cultivating tenant. Section 3 (3) 
of the Act enables the-cultivating tenant to seek àn adjudication before the Revenue 
Divisional Officer of the quantum of rent payable by him, Section 4 of the Act pro- - 
vides for- a cultivating tenant who was in possession of the land on Ist Decembery 
1953 and who was not iri. possession. at the commencement of this Act to be restored 
tò posséssion on application to, the Revenue Divisional Officer. . Section 4-A enacts 
that à landlord can resume. the land for personal cultivation;by appopriate pro-- 
ceedings before the Revenue: Divisional Officer subject to certain terms, and condi- 
tions mentioned therein. These are the matters on which the Revenue Divisional 
Officer can adjudicate. Section 6 of the Act enacts a rule of ouster of the jurisdic- 
tion of the Civil Courts. It is as follows: "vix : 


ae No Civil Court shall, except to the extent spesified in section’ 3 (3) have jurisdiction in respect 
of any matter which the Revenue Divisional Officer is'empowered by or under this Act to determine 
and no injunction shall be granted by any Court in respect of any action taken or to be taken in pur- 


. suance of any power conferred by or under this Act". — -_ 


"This section has not-introduced anything new or strange in the realm of law 
relating to the general jurisdiction of civil. Courts as it is now well settled that where 





i: (1952) S.C.]. 618 : (1953) S.C.R. 154. ut. 
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a statute creates new rights and establishes a special machinery for working out 
those rights by ‘constituting a Tribunal or a special Court that tribunal or Court 
‘b¥comes vested with exclusive jurisdiction to décide the matters entrusted to it by the 
statute, and thereby excludes the jurisdiction of the civil Courts as well. But the 
civil Courts being Courts of unlimited jurisdiction, subject to limits of- pecuniary 
jurisdiction imposed by statute and limits of territorial jurisdiction, must be presumed 
to have jurisdiction in respect of every civil right unless exclusion of such jurisdiction 
is expressed or can be necessarily implied. In Secretary of State v. Mask and 


‘Company*, Lord Thankerton delivering the judgment of the Judicial Committee 
‘observed thus at page 236 : 


* It is settled law that the exclusion of the jurisdiction of the civil Courts is not to be readily 
inferred, but:that such exclusion must either be explicitly expressed or clearly implied. It is also 
well settled that'gven if jurisdiction is so excluded, the civil Courts have jurisdiction to examine: into 
cases where the provisions of the Act have not been complied with, or the statutory tribunal has not 
acted in conformity with the fundamental principles of judicial procedure ”. ; 
In the context of the genera] jurisdiction of a civil court and the exclusive juris- 
diction of a special Court or Tribunal the legal conception of a plea of res judicata 
in respect of' a matter decided by the Court of exclusive jurisdiction cannot 
appropriately be termed as the doctrine of res judicata but can only be called as a 
bar of.the civil Court's jurisdiction to decide that which is within the exclusive 
jurisdiction of the special Tribunal. : : f 


There may however be cases in which the Court of exclusive jurisdiction having 
"decided and granted relief which it was competent to grant, the identical question 
may again arise in another form before the civil Court. Proceedings before the 
Land Acquisition Officer under the Land Acquisition Act culminating in a reference 
to a Civil court under section 18, 30 or 31 of that Act are instances in point; In 
such proceedings the title to the claimant’s property is directly involved and the 
Land Acquisition Act clothes the special Court with jurisdiction to decide it. Any 
adjudication of title in those proceedings will certainly constitute res judicata between 
the parties or their privies in a subsequent suitin a civil Court. But two things must 
be particularly noted in this connection. Firstly the special Court or the Court of 
exclusive jürisdiction must be a competent Court having jurisdiction to decide and 
adjudicate upon the particular matter, the decision in which is invoked as a bar in 
a subsequent suit. Secondly the bar of res judicata can come in only in respect of 
the actual decision by the Court of exclusive jurisdiction and not in respect of any 
other matter which might have been dealt with by that Court incidentally of course 
necessarily to enable it to render its decision. 


We shall now refer to a few decisions of this Court which dealt with the ques- 
tion of res judicata of a decision of the Revenue Court functioning under the Madras 
Estates Land Act. Under that Act the Revenue Court is entrusted with exclusive 
jurisdiction in respect of applications and suits, to grant relief and to work out the 
statutory rights of the parties governed by it. The question for consideration was 
whether any adjudication by the Revenue Court in the course of its exercise of ex- 
clusive jurisdiction on matters incidental to that determination can operate as res 

judicata. Yt was held that such incidental determination cannot bring in the bar of 
res judicata in a subsequent civil suit between the parties. 


In Ramadina Das Gosayigi v. Bishamo  Mundalo?, Wallis, C.J., and Oldfield, J., 
observed thus : i 


“ It has been well pointed out by Seshagiri Ayyar and Napier, JJ., in Second Appeals Nos. 1002 
and 1213 of 1916 that the Revenue Court is not the competent authority to decide finally whether any 
particular lands constitute an estate or not. If they constitute an estate, then the Revenue Court has 
jurisdiction and exclusive jurisdiction in the matter of commuting rents. For the purpose of deciding 
whether it should exercise that jurisdiction, the Revenue Court like any other Court of limited juris- 
diction, has to determine whether the facts are such as to give it jurisdiction just as a Small Cause 





1. (1940) 2 M.L.J. 140 : LR. 67 LA. 222 : 2. A.LR. 192» Mad. 473. 
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Court has to determine the question of title to land in a summary action for rent, or for damages for: 
trespass. “That decision however will not be binding as held in the case just referred to, on a civil . 
Court ”. U » " 


In Appa Rao v. Gurraju*, it was held that section 189 (3), of the Madras Estates 
Land Act does not constitute the decisions of the Revenue Courts on an issue as to. 
title to land or occupancy rights therein arising incidentally in suits to.enforce the 
acceptance of pattas which are cognisable exclusively by such Courts res judicata in 
a subsequent suit in a civil Court instituted by the landord for ejectment of the tenant 
from such land. Spencer, J., observed thus at page 866: f 


* In the present case, I arn- of opinion that the prior decision having been a decision upon an: 
incidental question as to occupancy rights, and not a matter falling within the exclusive jurisdiction 
of a Revenue Court, is not binding on the Civil Court under section 189j(3) although it did arise in a. 
suit to enforce acceptance of pattas which was exclusively cognisable by a Revenue Court ”, 


In Venkatarama Rao v. Venkayya?, this identical question was considered by a 
Full Bench of this Court. At page 790 the learned Chief Justice observed thus: 


“ Ifa particular matter is one which does not fall within the exclusive jurisdiction of the revenue. 
Court, then a decision of a revenue Court on such a matter, which might be incidentally given by 
the revenue Court, cannot be binding on the parties in a civil Court. One particular test would be- 
to determine if that particular matter would not be a matter in respect of which the civil Court would. 
have jurisdiction. ‘To give an obvious instance, suppose in a suit under section 55 for the grant of a. 
patta instituted by a person claiming to be the adopted son of the ryot who was a pattadar, the landlord. 
raises a plea that he is not entitled to the patta because his adoption is not valid. It may be that the: 
revenue Court would have to summarily go into the question whether the person suing is or is not 
the validly adopted son of the previous ryot. Can it possibly be said that the finding of the revenue. 
Court on the issue of adoption is binding on the parties in a subsequent suit in a civil Court in which 
the validity of the adoption might fall to bedecided ? There can be no doubt about the answer ”. 


The Revenue Divisional Officer is empowered under the Madras Act XXV of 
1955 to decide the question whether a cultivating tenantis liable to be evicted from. 
his holding or not. . That is a matter in which he is vested with exclusive jurisdic- 
tion, the jurisdiction of the Civil Court having been expressly taken away by sec- 
tion 6 of that Act. A cultivating tenant in arrears of rent having committed - de- 
fault in the matter of payment of rent is a person liable to be evicted. In order to: 
determine whether the cultivating tenant can be evicted on the ground of his being, 
in arrears of rent the Revenue Divisional Officer has necessarily to go into the ques- 
tion whether in fact the tenant is in arrears or not. But such determination of 
arrears of rent is only a matter incidental to the exercise of his jurisdiction to grant 
eviction. The Act has nowhere clothéd the Revenue Divisional Officer with juris- 
diction to grant relief to the landlord for recovery of arrearsof rent. The landlord 
can recover arrears of rent from a cultivating tenant only through the medium of 
a civil Court. , It is obvious that the question of the arrearsof rent of a eultivating, 
tenant and the right of the landlord to recover such arrears of rent from the tenant 
are not matters which the Reveue Divisional Officer is empowered under the Act ` 
to determine. The Revenue Divisional Officer is not a competent Court in respect 
of this matter which may however, arise incidentally in determining the question: 
whether a cultivating tenant is liable to be evicted or not; On the principle of the 
decisions referred to above arising under section 189 (3) of the Madras Estates Land’ 
Act, we are of opinon that the decision ofthe Revenue Court on the question whether 
a cultivating tenant is in arrears of rent or not being only incidental to the 
exercise of its jurisdiction to grant eviction cannot operate as res judicata in a sub- 
sequent civil suit between the parties. f - 


In Narasimha Chettiar v. Muthusami Gounder?, Ramaswami, J., dealing with a 
case arising under the Madras Cultivating Tenants Protection Act, and. dealing 
with the contention of the bar of res judicata observed thus at page 219 : 


“ The argument of the learned advocate for the Revision Petitioner is that the decision, whether 
the arrears are due or not, is only incidental and collateral and not a final determination by the 


I. (1920) 39 M.L.J. 476 » LL.R. 43 Mad.  : 2. A.LR. 1954 Mad. 788. 
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Revenue Divisional Officer against whose order, it has to be remembered, no appeal is provided for 
but only a revision.to the High Court. But having reagard to the principle of res judicata and the- 
* provision of hierarchy of Tribunals for deciding this matter and a revision being provided to the High. 
urt and the continuance of the relationship of landlord and tenant itself being made dependent 
upon the question whether there are arrears or not, it seems to me that it is a mere quibble to say, 
that all the requirements of res judicata are not fulfilled ”. _ 
With respect, we disagree with this observation. THe learned Judge has not. 
considered the question as to how far the Revenue Divisional Officer was: 
competent to grant relief to the landlord in the matter of recovery of arrears of rent.. 


Somasundaram, J., in his referring judgment in this case observed thus : 


* It is clear from the section that the issue must have been decided in a Court competent to try” 
such a subsequent suit. Can the Revenue Court give decree for arrears of rent ? Ina civil Court, 
the plaintiff applies for a decree for the arrears of rent. But, before the revenue Court he can only 
apply to evict the,cultivating tenant on the ground that he has not paid the rent duc to him. He can- 
not get a decree before the revenue Court for arrears of rent even if the Revenue Court finds that the 
rent is in arrear.” If the Revenue Court is not competent to give a decree to recover the arrears of 
rent, then certainly that is not a Court competent to try the subsequent suit, and the principle of 
res judicata embodied in section 11, Civil Procedure Code, cannot therefore apply ”. 

With respect we are in complete agreement with this observation of the learned 
Judge. 

We may refer to a recent decision of the Mysore High Court in U. Venkataraya 
v. Louis Souza!, in which the Headnote is as follows : 

** Section 6 (Madras Cultivating Tenants Protection Act), when read along with the other provi-- 
sions of the Act makes it clear that only the decision of the Assistant Commissioner ordering eviction. 
or refusing to order eviction of cultivating tenant cannot be challenged before a civil Court. Inci- 
dental determinations such as quantum of arrears or the rate of rent are alse final in so far as they 
relate to the question of eviction. The Assistant Commissioner is empowered by the Act to deter- 


mine the quantum of arrears of rent only for the purpose of deciding whether the tenant should be 
evicted or not and not for any other purpose. To that extent only, the jurisdiction of the civil Court 


is excluded.” 
The learned Judge of the Mysore High Court disagreed with the decision of 
this Court in Narasimha Chettiar v. Muthuswami Gounder?, cited already. 

We are therefore of opinion that there is no bar of res judicata preventing the: 
petitioner from having his suit in the Court below tried on the merits, and that 
the jurisdiction of that Court is not taken away by section 6 of the Madras Culti-- 
vating Tenants Protection Act.- The judgment and decree of the learned District 
Munsif are therefore set aside and the suit S.C.S. No. 726 is restored to his file to 
be tried and disposed of on the other issues arising in the case. The costs of the 
Civil Revision Petition will abide and follow the result. 5 E 


V.S. : 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present :—Mr. P. V. RAJAMANNAR, Chief Justice AND MR. J USTICE. - 
VEERASWAMI. l ` 


^ Petition allowed. 


Rajagopala Ayyar and another .. Appellants* 
^ og. - : 
Avadai Velalar and others NS .. Respondents. 


Registration Act (XVI of 1908), sections 21 and 22—Applicability and scope of —Sale deed of specified 
ne-third share of vendor in specified shares out of larger portion in named village situate within four specified 
boundaries—Sufficiency of — description——Survey numbers of shares conveyed rot given though village 
surveyed—Deed registered already and possession delivered —Validity and enforceabiltty—Deed—Material 
C e altogether inconsequential and not altering or affecting rights and liabilites of parties— 

ect of. 

Section 22 of the Registration Act is more or less complementary to section 21 which requires 
that the description in a non-testamentary document relating to immovable property such as a sale 
deed, should be such as may be sufficient to identify the property conveyed or dealt with by thc docu- 


1. A.LR. 1960 Mys. 209. . : t 2. (1958) 2 M.L.J. 216. . 
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ment, and that whenever it is practicable, the description of the property should also be by reference 
to a Government map or survey. The provisions of sub-sections (2) and (3) of section 21 are only 
directory and if a description sufficient to identify the property conveyed is contained in the deog 
section 21 does not warrant a refusal of registřátión òn the ground thatthe description of the -proper 
in the document, though practicable, was not by reference to a Government map or survey. .^ 


. , Where the property conveyed by the vendor under a sale deed is described as his one-third share 
in 2-12-9 pangus (shares) out of 16 pangus (shares) in village consisting of 240 velies, situate within 
four specified boundaries, and it is clearly identifiable, it must be held that the description complies 
with the requirements of section 21 (1) of the Registration Act, as there could be no vagueness or 
indefiniteness about what precisely was conveyed under the sale deed. The fact that the sale deed 
did not give the survey numbers pertaining to the share of the lands conveyed thereunder, though the 
village was surveyed, would not invalidate the deed or disentitle it to registration on the ground of 
rion-compliance with section 22 ( 1) and the Notification of the Governnient, dated 24th ‘April; 1939, 
(G.O. Ms. No. 53, Law (Registration)) or render it void and ‘unenforceable: And when the sale 
deed has in fact been actually registered, the Notification can have no relevance,or application. 

- | Nahar Lal Shah v. Baiji Nath Shah, ALR. 1928 Cal. 385 ; Somasundaram Médaliar.v. Rajappa 
Mudaliar, (1927).52 M.LJ. 140, distinguished. á d MN LX 
. ` A material alteration is one which varies the rights, liabilities or legal position of the parties as 
ascertained by the deed in its original state, or otherwise varies the legal effect of.the instrument as 
_ originally expressed. The effect of making such ‘an alteration without the consent of the party 
bound is exactly the same as that of cancelling the deed. This rule of English law applies*to India. 
~ _, Halsbury’s Laws of England (Simond's edition) -Volume 11, paragraph 599, page 363 ; Nathu 
Lal' v. Mt. Gomti Kuar, (1941) 1 M-L.J. 204 : L.R. 67 LA. 318, followed. : AE 


- , Where the alteration complained of is quite inconsequential and makes no difference to.the rights 
and liabilities of the vendor and the vendee under the sale deed, either in regard to the terms of sale 


or the extent of the property conveyed -thereunder, it cannot be held to be a material alteration so 
as to avoid the deed. ' A ME E i ATUS 


. Appeal under Clause I 5 of the ‘Letters Patent against the Judgement and 


l ‘Decree of the Hon’ble Mr. Justice Ramaswami Gounder, dated goth February, 


1957 and passed in S.A. No. 857 of 1954 preferred agairit the decree of the Court 
‘of the Subordinate Judge, Thanjavur, in A.S. No. 92 of 1953 (O.S. No.-149 Of 1951; 
District Munisiff's Court, Pattukottai). ES 
M. .Natesan, for Appellants. 
- "T. V. Balakrishnan, for Respondents. E : 
The Judgment of the Court was delivered by’ - \-. ds. 


_ Veeraswami, F.—This appeal from the judgment of Ramaswami Gounder, J., 
arises out of a suit for partition and separate possession of one-third share in the pro- 
perties conveyed to the plaintiff and his two brothers, defendants 3 and.4, by 
defendant 43 under a sale deed dated, 28th March, 1946. The sale was for a 
consideration of Rs. 3,000 of which Rs. 1,000 was paid by the plaintiff to defendant 
43 at the time of the execution of the sale deed. "The vendor, evidently, having: 
at the instance of his brothers, defendants 1 and 2, refused to. register tht sale deed, 
the plaintiff and defendants.3 and 4 got it compulsorily registered. The property 


~ conveyed under the sale deed is in Mannankadu village in Pattukottai taluk, - 


.. which is a shrotriam inam consisting of 16 shares. Panchapakesa Ayyar and his-sons, 


. defendants 1, 2 and 43, owned 2-12-9 shares out of them.under a Court auction pur- E 
chase. Even after the death of Panchapakesa -Ayyar, his three sons continued, 
as before, as members ofa joint Hindu family. Under the said sale deed, 


. defendant 43 sold hisundivided one-third share in the 2-12-9 shares in the village. 


. A number of alienees‘from the father as. well as defendants 1 and-2 were 
impleaded as party defendants but they were allgiver.up. Defendant 43 remained 
€x parte and defendants 1 and 2 were the only ‘contesting defendants. - They raised 
various defences but it is only necessary for the purpose-of this appeal to refer to 
two of them, namely, (1) that the sale deed did not satisfy the requirements of sec- 
tion.22 of the Registration Act and (2) that: the sale deed was rendered void by a 
material alteration therein ‘between the dates of its execution and registration. 
"These two defences found favaur with the trial.and the first appellate Courts with 
the result that the. suit stood dismissed. On Second’ Appeal by the plaintiff, - 
Ramaswami Gounder, J., differing’ from the Courts below, found no. substance 
in those contentions and allowed the Second Appeal by granting a preliminary decree 
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for partition as prayed for by the plaintiff and directing him to deposit into Court 
. Rs. 2,000 being‘the balance of the sale price within the specified time to the credit 
o¥ defendant 43 who was entitled to recover.the same. i : 


In this appeal before us were reiterated the same two contentions on behalf 
of defendants 1 and 2 which the first two Courts had accepted but rejected -by 
Ramaswami Gounder, J. The first of them relying on the provisions of section 
22 of the Registration Act proceeded on the plea that the sale deed, purporting 
to convey an one-third share in the 2-12-9 shares, contained no description of the 
properties or survey numbers though the village in which they were situate was 
surveyed as early as 1930. It was stated that in the absence of a description of the 
properties inculding survey numbers conveyed by the suit sale deed, it could not 
‘be said what properties were intended to be conveyed by and included in the sale 
deed and that as it was thus vague and indefinite,-it was void. The sate deed 
recited that lands representing 2-12-9 out of 16 shares in the inam Mannankadu 
village were purchased by the vendor’s father the late Panchapakesa Ayyar in 
auction and taken delivery of possession by him and that the vendor conveyed . 
exclusive of the properties sold by him, and out of the balance remaining as detailed 
thereunder in 2-12-9 shares of nanja, punja, trees, samudayam vagaira in the 
village, his one-third share. The sale deed went on to say that the vendor left the 
properties conveyed thereunder in the enjoyment of the vendees from the date of 
the sale and declared that there were no previous encumbrances in respect of them. 
Then followed the details of the property which set out the four major boundaries 
for the inam No. 170 Mannankadu village, Pattukottai taluk and the extent of the 
village as consisting of 240 velies inclusive of shrotriam. The. further 

details given there are : ‘out of the Gana Sankaya Bagham (aggregate of shares into 
which the lands of a village are at the time of the original grant equally divided) 
of 16 shares the share to my vagaira is 2-12-9, out of this my 1/grd share, the nanja, 
punja, samudayam, trees, two warams, one waram, ctc., pertaming to the same and 
the aforesaid my share (0-14-11) the particulars of the property, are as follows : 
Survey number and extent situated in the aforesid village out of 74 shares, the lake, 
tank, pond, lane, samudayam, road, etc., pertaining to my 1 [3rd share, you: shall 
yourself enjoy the same.’ Though the -village had been surveyed, the sale deed 
did not give the survey numbers pertainings to the share of the lands conveyed there- 
under. Notwithstanding the recital that what was conveyed by the vendor was 
exclusive of the properties sold by him, the evidence was that actually he had made 
no sale whatever of any of the properties. On these facts there appears to be no 
vagueness or indefiniteness about what precisely was conveyed under the sale deed. 
"What was conveyed by defendant 43 was his one-third share in 2-12-9 pangus out 
of 16 panfus in Mannankadu village consisting of 240 velies and situate within the 
specified four major boundaries and it was clearly identifiable. "That being the 
case, the description of the property in the sale deed conveyed thereunder complied 
with the’ requirements of section 21 (1) of the Registration Act, 1908: In fact the 
undivided one-third share of defendant 43 which was the subject-matter of-a re- 
lease deed executed by him in favour of defendants 1 and 2 subsequent to the suit , 
sale deed, was described in the release deed in terms identical with those in the suit 
sale deed ; and that shows that defendants 1 and 2 themselves could think of no 
better or fuller description to identify the undividéd one-third share of defendant 43. 


But the learned counsel for the appellants, taking his stand on the fact that the 
sale deed specified no survey numbers, contended that the failure to set out the survey 
numbers, of the lands conveyed was in violation of the requirements of section 22 
(1) of the Registration Act and the Notification of the Government made under 
that provision in G.O. Ms. No. 53, Law (Registration), dated 24th April, 1933, 
and that consequently the sale deed was void and unenforceable. Section 22 is in 
these terms : : ` 

*oo. Description of houses and land by reference to Government maps or surveys : (1) Where itis, in 


the opinion of the State Government, practicable to describe houses, not being housesin towns, and 
lands by reference to a Government map or survey the State Governmrnt may, by rule made under 


196 THE MADRAS LAW JOURNAL REPORTS E [196: 


rus A require that such houses and lands as aforesaid shall for the purposes of section 21, be so 
escribed. E i . PEE : 


(2). Save as otherwise provided by any rule made under sub-section (1) failure to comply with 
the provisions of section 21, sub-section (2) or sub-section (3) shall not disentitle a document to be 
registered if the description of the property to which it relates is sufficient to identify that property." 


This section appears to be more or less complementary to the provisions of section 
21 which require that the description in a non-testamentary document relating 
to immovable property should be such as may be sufficient to identify the property 
conveyed or dealt with by the document and that whenever it is practicable the 
description of the property should also be by reference to a Government map or 
survey. But ifa description sufficient to identify the immovable property conveyed 
is contained in a sale deed, section 21 does not appear to warrant a refusal of its 
registration on the ground that the description of the property in the document 
though “practicable, was not by reference to a Government map or survey. In other 
words, the provisions of sub-sections (2) and (3) of section 21 are only directory. 
That was the view taken by this Court in one of the earliest cases which is now 
supported by the provisions of sub-section (2) of section 22. But the contention 
of the learned counsel for the appellants was that by reason of the said notification 
under section 22 (1) the sale deed in question, was not entitled to be registered. The 
material clauses in the Notification read: 

“ (a) Every non-testamentary document presented for registration and relating to land shall 


if the land comprises one or more entire survey fields or sub-divisions, specify the number of each field 
or sub-division as given in the Government village map. 


M (b) If the land has no separate number assigned to it in the Government village map, the docu- 
ment shall specify the number assigned in such village map to the survey field or sub-division in which 
the land is situated, together with such description of the land as is sufficient for its identification: 


à (c) Failure to comply with the provisions of this rule shall disentitle a document to be regis- 
tered.” : ý 
Where clauses (a) and (b) of the Notification apply to a document, failure to 
comply with those provisions may of course be a good ground for a refusal to regis- 
ter the document. "We do not however, see how the Notification applied to the 
sale deed under consideration. The conveyance thereunder was of an undivided 
one-third share out of certain pangus in a village and itis nobody’s case that it was 
practicable to describe and delimit the lands comprised in the undivided one-third 
share with the reference to any particular survey field or sub-division on ground. 
Further, as a mattér of fact, the sale deed has already been registered and once that 
has been done it seems clear that clause (c) of the notification, has, or can have, no 
more relevance. But it was contended that if a document not entitled to be re- 
gistered under clause (c) of the notification had nevertheless been registered, it would 
all the same be void. The counsel could find no support for this proposigion either 
from the provisions of the Registration Act, or the rules framed and Notifications 
made thereunder or any decided cases. On the premises that from the description 
given in the sale deed the property conveyed thereunder could not be identified 
which, as we have already stated, is a wrong assumption, the learned counsel for 
the appellants contended that the sale deed was void and referred us tó the decision 
‘in Nahar Lal Shah v. Baijl Nath Shah*. In that case the finding was that thé subject- 
matter of the mortgage had not been identified at all for the purpose of registration 
within the meaning of section 21 of the Registration Act and on that finding it was. 
held that even though the mortgage deed was registered it would not be valid. This 
decision is obviously of no assistance to us, as, in this case, the description given in 
the. sale deed was quite sufficient to identify the property conveyed thereunder. 
Reference was also made to Somasundaram Mudaliar v. Rajappa Mudaliar?, in. which 
it was held that the meaning.of section 22 (2) was that, unless the rule framed in 
clause (1) to the efect that the property should be described in a particular way 
(as by giving survey numbers) also states that the document should not be registered 
unless it was so described, the document might be registered provided the descri- 
tion of the property was sufficient to identify the property. We do not see how 
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this case helps the appellants either. This is not a suit for compulsory registration 
` @€adocument. As we said, the sale deed, has already been registered and conside- 
rations which bear upon ‘the question whether the document was entitled to be 
registered, have no longer any bearing in the present case. We find, therefore, 
that there is no substance in the contention of the appellants that the sale deed was 
void because it failed to comply with the requirements of section 22 and the Noti- 
fication made theréunder. | l l 


The second ground urged on behalf of the appellants was that the sale deed 
was void in' consequence of a material alteration in the deed between the dates of 
its execution and registration, namely, the word *''ermisemm so " was scored out 
and the word '* erare " “was interlineated in the body of the sale deed. The 
sale deed origipally stated that the vendor conveyed his undivided one-third share 
in the pangus belonging to him and his two brothers, defendants 1 and 2, exclusive 
of the properties sold by them.  (ermisemmev). The argument was that the substi- 
tution of the word “ cererea” for the word‘ ermisemme(" in the context, 
materially altered and enlarged the extent of the property conveyed by defendant 
43 undet the sale deed and also made it possible for the plaintiff and his two brothers 
as vendees to challenge the alienations of some of the properties effected for purposes 
binding on the family consisting of defendants 1, 2 and 43. In this connection re- 
ference was made to the fact that originally the plaintiff had impleaded all 
the alienees as party defendants in the suit but later on gave them up and that the 
suit eventually proceeded only as against defendants 1, 2 and 43. The learned 
counsel for the appellants also cited authorities.to elucidate what is meant by a 
material alteration. In 11 Halsbury’s Law of England (Simond’s edition), | para- 
graph 599 and page 363, it is stated : 

“A material alteration is one which varies the rights, liabilities, or legal position of the parties 
as ascertained by the deed in its original state, or otherwise varies the legal effect of the instrument 
as originally expressed.” ` ! 

The effect of making such an alteration without the consent of the party bound, 
according to the rule of English law, is exactly the same as that of cancelling the 
deed. The meaning and effect of a material alteration thus stated, has been held 
to apply to this country by the Privy Council in Nathu Lal v. Mt. Gomi Kuar?, 
We do not think it necessary to refer to the other cases cited by the learned counsel 
on the subject. That there was an alteration of the word “ orssenre ” into 
“ erare ” in the deed has been found to be a fact by the first two Courts 
below and it can no longer be in controversy. The question therefore, 
is whether it was a material alteration in the sense mentioned above. We 
have no h&itation in holding that the alteration was quite inconsequential 
and made no difference to the rights and liabilities of the vendor and the vendees 
under the sale deed, both in regard to the terms of the sale and the extent 
of the property conveyed thereunder. The word “ ermisemire»" undoubtedly in- 
cluded the vendor. The vendor. himself had made no earlier conveyance of any 
of the properties in Mannankadu village. The evidence of course showed that 
defendants 1 and 2 had sold some of the properties but defendant 43, the vendor 
did not not join them or either of them in any of the sales. It is not possible to read 
the word “ ersam” as only referring to the family as such of defendants 1, 2 
and 43 so as to regard the alienations by defendants 1 and 2 as being on behalf of 
the family. What was sold by defendant 43 to the plaintiff and his two brothers, 
defendants 3 and 4 was his undivided one-third pangus belonging to him and his 
two brothers. Under the sale deed defendant 43 did not reserve to himself any 
interest out of his one-third share. Whatever undivided interest he was entitled 
to was what was sold under the sale deed. In those circumstances, with respect, 
we agree with Ramaswami Gounder, J., that the alteration did not, in any way, 
affect the rights and liabilities of the vendor and the vendees under the suit sale 
deed and cannot, therefore, be held to be a material alteration to avoid the deed. 


lr ———————— a a Á— —— 
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~ The learned counsel for the appellants represented to us that as defendants 1 , 
and 2 had paid defendant 43 a sum of Rs. 2,000 as consideration for the relexSe 
deed, dated 29th March, 1946 and executed by the latter in favour of the former, it 
would be just and equitable to direct the deposit of Rs. 2,000 in the trial Courts 
made by the plaintiff being the balance of the price under the suit sale deed, to be 

` paid not to defendant 43 but to defendants rand 2. We do ngt know whether, as 
a matter of fact, the plaintiff has made the deposit. Even if he has, defendant 43 
is not represented before us. In the circusmtances it is, a matter to be dealt with ` 
appropriately by the trial Court in proper time if defendants 1 and 2 move that 
Court for the purpose. . f 


The appeal, therefore, fails and is dismissed with costs against defendants 
I and*2. ze ‘ V c. 


P.R.N. ———— KH Appeal dismissed- 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—Mr. Justice JAGADISAN AND, Mm. Justice — KAILASAM. 


Narayana Ayyangar son ‘of. Kasturi Ayyangar and others.. <Appellants* 
v. =- ] f : 


The Commissioner of the Madras Hindu Religious and Charita- 
ble Endowments, Madras .. Respondent. 


Madras Hindu Religious and Chairtable Endowments Act (XIX of 1951), section 6 (13)— Religious charity” 
—Feeding of Brahmins during festival season —When a religious charity. 7 . 


To constitute a ‘ religious charity? within section 6 (13) of the Madras Hindu Religious and. 
Charitable Endowments Act, 1951, there should be a public charity which should be associated with a 
Hindu festival or observance of a religious character. The charity however need not be connected. 
with a math or temple. In order to hold that a feeding of Brahmins on festive occasion is associated 
with the festival itself, there should be a unity of purpose or a comínon object or common endeavour 
between the festival itself and the charity.» The mere fact that a feeding charity is held on an impor- 
tant festival occasion is not by itself enough to establish any link between the occasion and the charity 
itself. Where in a place of sacred shrine feeding of people on an important festival of the temple is 
done, idependently of the temple festival, the feeding charity cannot be held to be a religious charity 
within the meaning of section 6 (13) of the Act. 

Appeal against the-Decree of the.Court of the Subordinate Judge of Tiruchira- 


palli, in Original Suit No. 81 of 1954. : ^ 
`S. Rangaswami. Ayyangar and T. Krishnasivami Ayyangar, for Appellants, 
The Government Pleader (A. Alagiriswami) and R. G. Rajan, for Respondent. 
e é 


The Judgment of the Court was delivered by Dm 2a 5 
jagadisan, F.—Venkatarama Iyengar, Kasturi Iyengar and Ranga Iyengar, 
three residents of the village of Kariamanikam, Lalgudi taluk, Tiruchirappalli 
district, of pious nature with enterprising spirit, conceived the idea of establishing a 
feeding charity years.ago. . The famous shrine of Sri Prasanna Venkatachalapathi- 
swami at Gunaseelam village was only one and half miles away from their village. 
The sanctity of the shrine is so high and the devotion of its worshippers from far and 
near is so great that large concourse of pilgrims resort to it in all seasons of the year, 
‘particularly during the Brahmotsavam festival in the month of Purattasi. These 
pious individuals collected subscriptions and donations from tbe people in the 
locality, added their own contributions to the collected fund and began to feed 
Brahmins who came to Gunaseelam during the annual festival. Besides this feed- 
ing at Gunaseelam they also fed Brahmins at a Vanabhojanam in Kariamanikam 
village itself in the month of Kartikai. In course of time these feeding charities 
bacame popular and alarge number of Brahmins were fed and considerable amounts 
were recived as contributions from benevolent people interested in such feeding. 
` 7 acres of wet lands were purchased between the years 1936 and 1940 for a total 
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sum of Rs. 10,500, to constitute a permanent source of income for the performance 
' N these charities. These three founders agreed amongst themselves that they should 
function as hereditary trustees for the feeding charity, and that on the death of any 
one of them his place should be taken up by his eldest son. Ranga Iyengar died 
sometime in 1942 leaving behind  Lakshminarayana Iyengar, his eldest son. 
Kasturi Iyengar died somtime in 1940 leaving behind his only son Narayana 
Tyengar. she ` 
The President of the Hindu Religious Endowments Board, Madras, in exer- 
cise of his powers under section 69 of Madras Act (II of 1927) called upon the trustees 
of the aforesaid charity, styled as Sri Gunaseelam Prasanna Venkatachalapathi 
Perumal Purattasi Rathothsavam Samarathanai, to pay contributions in respect of 
the said charity for the fasli years 1351 to 1354. The trustees objected *o such 
levy and filed O.P.No. 297 of 1947 on the file of the District Court of Tiruchirap- 
palli under section 84 (1) of the Act for the cancellation of the order levying con- 
tribution. By order, dated 11th March, 1949, the learned District Judge allowed the 
petition holding that the charity was not a ‘ specific endowment’ within the mean- 
ing of Madras Act II of 1927. The President, Hindu Religious and Charitable 
Endowments Board, Madras, preferred an appeal to this Court, A.A.O.No. 540 of 
1949, but the appeal was dismissed. The decision of the Division Bench of this 
Court dismissing the appeal is reported in The President, Hindu Revigious and Charita- 
ble Endowments, Madras v. Venkatarama}. 


Madras Act XIX of 1951 repealed Madras Act II of 1927, and for the first time 
a definition of ‘ religious charity? was introduced under section 6 (13) of the Act. 
The Deputy Commissioner, Hindu Religious and Charitable Endowmets, started 
proceedings under section 57, clause (d) of the new Act in O.S.No. 295 of 1953 on 
his file. ‘After a summary enquiry he held that this * Samarathanai Kaitalai" 
is a religious charity as defind under section 6 (13) of the Act. To this proceeding 
Venkatarama lyengar, one of the original founders and Narayana lyengar, the 
son’ of Kasturi Iyengar were impleaded as parties. These trustees preferred an 
appeal before the Commissioner of the Hindu Religious and Charitable Endow- 
ments, Madras, in Appeal No. 22 of 1954 on his file. The appeal was, however, 
dismissed by order No. 619, dated 22nd March, 1954. Thereupon the present suit, 
O.S.No. 81 of 1954 on the file of the Court of the Subordinate Judge of. Tiruchi- 
rappalli was filed by Venkatarama Iyengar and Narayana Iyengar, impleading the 
Commissioner of the Madras Hindu Religious and Charitable Endowments as the 
first defendant and Lakshminarayana Iyengar, the son of Ranga Iyengar as the 
second defendant, he being away at Calcutta in service unable to join them as 
plaintiffs. ‘During the pendency of the suit Venkatarama Iyengar died and Narayana 
Iyengar and Ramaswami Iyengar were impleaded as his legal representatives. 


The learned Subordinate Judge who tried the suit held that section 6 (1 3} 
of Madras Act XIX of 1951 would cover the feeding charity and accordingly he 
dismissed the suit with costs of the first defendant. This appeal has, therefore, 
been preferred by the trustees challenging the correctness of the said judgment 
and order. i ; : 


There is no dispute about the mode in which the feeding charity is being con- 
ducted. During the Rathothsavam festival of Sri Prasanna "Venkatachalapathi- . 
swami temple-at Gunaseelam Brahmins are fed at a place called Justice Seshagiri 
Iyer's.choultry situated within 100 yards of the Gunaseelam temple. ‘Originally 
the feeding was being done on thé car festival day, and on the day previous to it. 
But for the past 20 years the feeding is being done on all the ten days of the festival. 
This is the evidence of P. W. 1, the Village Munsif of Amoor. He also deposed 
that feeding is not done in any other period in the year exceptthe ten days of the 
car festival. Occasioanlly it was done on two days earlier and two days later than. 
the festival itself. P. W. 2 a resident of Gunaseelam definitely stated that there 
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is no connection between the feeding charity and the temple. Food cooked for 
the purpose of.feeding the Brahmins is not taken to the deity at the shrine fr ` 
neivethyam He also deposed to the conducting of Vanabhojanam in Kartikai month 
in Kariamanikam village. : 


P. W. 3 is a resident of Tiruchirapalli town. He deposed that the feeding 
charity was conducted by the trustees in the month of Purattasi every year in Sesha- 
giri Iyer's choultry. P. W. 4 is the second plaintiff himself. He gave evidence 
-stating that for the last 25 years the feeding was being done at Seshagiri Iyer's choul- 
try and all Brahmins coming to choultry were - fed there irrespective of the fact 
‘that they came to the temple or not. On a consideration of this evidence the learn- 
ed Subordinate Judge came to the following conclusien : 

2 : 

** The charity in question is a feeding charity conducted during the ten days of fhe Rathothsavam 
"in the Prasanna Venkatachalapathiswami temple in Gunaseelam in the month of Purattasi. Only 
Rrahmins are fed and not other community people. There are similar feeding charities for the diffe- 
cent communities conducted by the respective community people. The charity in question has no 
-connection with the Gunaseelam temple in the sense that the food prepared is not offered to the deity, 
-and feeding is'done not in the temple premises but at a separate place originally in a specialty erected 
-~pandal and now in Seshagiri Iyer's chouldry. The other communities are not fed at this charity 

The temple authorities have no voice in the conduct of the feeding.” f 


"We agree that this is the proper inference from the proved facts in this case. 


The question that has now to be considered is whether on the facts so found 
the charity is one within section 6 (13) of Madras Act XYX of 1951. That section 
‘is as follows : : f l 

** Religious charity means a public charity associated with a Hindu festival or observance ofa 
‘religious character, whether it be connected with math or temple or not." 

It is not necessary to refer to the definition of “religious endowment” as embodied 
in section 6 (14) anda “specific endowment” as embodied in section 6 (16) of the 
.Act, as it is common ground that unless this samarathanai charity is: * religious 
_ charity ” under section 6 (13), it cannot be a “ religious endowment” or “ speci- 
fic endowment”. To constitute a religious charity within the meaning of section 
.:6 (13) of the Act there must be a public charity, and that charity must be asso- 
. ciated with a Hindu festival or observance of areligious character. The charity 
‘may or may not be connected with a math or temple. 


_ There was some discussion in the Court below whether this samarathanai 
` charity is a public charity or not. It was contended on behalf of the trustees in the 
‘Court below that the charity was not a public charity as the beneficiaries are only 
‘Brahmins who form a part of the general public. But this argument ie obviously 
untenable. In Deoki Nandan v Murlidhar!, Venkatarama Ayyar, J., delivering the 
judgment of the Bench observed thus at page 759: 

“ The distinction between a private and a public trust is that whereas in the former the bene- 
‘ficiaries are specific individuals, in the latter they are the general public or a class thereof. While 
4n the former the beneficiaries are persons who are ascertained or capable of being ascertained, in the 
‘latter they constitute a body which is incapable of ascertainment. The position is thus stated in 
Lewin on Trusts, Fifteenth Edition, pages 15-16 : > 

By Public must be understood such as are constituted for the benefit either of the public at 
darge or of some considerable portion of it answering a particular description.. To this class belong 
„all trusts for charitable purposes, and indeed public trusts and charitable trusts may be^ considered in 
:general as synonymous expressions. In private trusts the beneficial interést is vested absolutely in one 
‘or more individuals who are, or within a certain time may be, definitely ascertained.” ee te 
In a subsequent decision of the Supreme Court in Sri Venkataramana Devaru and 
-others v. State of Mysore and others”, it was held that the expression ‘religious institution 
-of a public character’ occurring in Article 25 (2) (b) -of the Constitution constitutes 
‘not merely temples dedicated to the public as a whole but also those founded for the 
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benefit of sections thereof and includes denominational temples as well At page 
912, Venkatarama Ayyar, J., observed as follows.: : u 
V. * The word * public * includes, in its ordinary acceptation, any section ofthe public, and G2 
We are clearly of opinion that this Samarathanai charity is a public charity within 
the meaning of section 6 (13) of the Act. ote as = 


We have now to construe the words "associated with a Hindu festival or obser- 
vance of a religious character" occurring in section 6 (13) of the Act. The learned 
counsel for the respondent contended that a Samarathanai charity is itself of a 
. religious character and for this position he relied upon the decision in Ramaswami v. 
Atyasami!, Ramaswami, J., after referring to several Leyicons and Dictionaries for 
the proper interpretation of the-word Samarathanai, observed thus at page. 472 : 

* The information culled óut from these lexicons shows nothing more than that the Dharmam 


of feeding was one of the means of serving, worship, adoration and propitiation of the deity and that 
generally speaking the people who were fed were poor Brahmins." I 


We are unable to see how from the observation reférred to above it can be said 
that a feeding charity as such acquires a religious character or is caught within the 
definition of religious charity under section 6 (13) ofthe Act. Underthe Hindu 
Law the distinction between a religious anda charitable endowment is no doubt 
an innovation and a modern development caused by legislation and the 
exercise of governmental control over public trusts. The endowment of a Hindu 
to do charity or to make a charitable gift is only to acquire religious merit. As 
observed by Dr. Bijan Kumar Mukherjee in his Tagore Law Lectures, on ** The 
Hindu Law of Religious and Charitable Trust ” at page 14 : 

In the Hindu system there is no line of demarcation between religion and charity. On theother 
"hand charity is regarded as.part of religion. The Hindu religion recognises the existence of a life 
after death, and it believes in the law of Karma according to which the good or bad deeds 
of a man produce corresponding results in the life to come. All the Hindusages concur in holding 
that charitable gifts are pious acts par excellence, which bring appropriate rewards to the donor, and 


the seer in the Rigveda says in clear accents that ‘He who gives alms goes to the highest place in 
heaven." i x ; 


"Whatever affinity there may be between religious and charitable endowments under 
the Hindu Law in view of the fact that the ultimate object of making endowments ' 
is one prompted by religious motive, it cannot be a factor that can be taken into ' 
account in interpreting a statute. i 


Learned counsel for the respondents then relied upon à decision of a Division 
Bench of this Court in Radhakrishna Chettiar v. Commissioner, Hindu Religious and Charita- 
ble Endowments?. That was a case in which the question of the applicability of sec- 
tion 6 (13) ef the Act came to be considered with regard to a feeding charity conduc- 
ted by the Arya Vysya community at Gunaseelam in the month of Purattasi. By a. 
deed of trust dated 26th November, 1942, a chathram was founded for the benefit of 
the members of the Arya Vysya community who visit Gunaseelam for the purpose of 
participating in the religious festivals in the month of Purattasi. ‘There was a deed 
subsequent.to it which provided for the performance of puja and neivethyam in the 
temple. 'The question for consideration before the Division Bench was whether 
this endowment constituted religious charity within the meaning of section 6 (13) of 
the Act. Anantanarayanan, J., delivering the judgment of the Bench observed thus 
at page 494 E— - 


* It is not now necessary to consider whether the learned Subordinate Judge was justified in his 
finding that the puja and neivedyam had to be performed at the temple during the Radothsavam, when 
there is no specific mention of the place of puja in the second document, Exhibit B-2. But presumably 
‘the puja and neivedyam had to be-performed at the temple; as this is in consonance with the usual 
religious practice.. This apart, we are unable to subscribe to the inference that the performance of 
this religious ritual was not one.of the objects of the trust. For, it is perfectly probable and possible 
that all the objects ofthe trust might not have been enumerated in the very first document and a legiti- 
mate object of the trust might be enumerated in a later document. Consequently, it cannot be said 
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that the performance of puja and neivedyam are not objects of the trust; and, since admittedly. they 
are performances of a religious character, the property. would bea ‘ religious charity’ within the | 
meaning of section 6, sub-section (13) of the Act.” : ` : 


We are of opinion that this latter observation of Anantanarayanan, J., is clearly in. 
the natyre of obiter dictum not necessary for the disposal of the appeal. The trust 
forming the subject-matter of construction in that appeal was a composite one involv- 
_ing not merely a feeding charity but also an endowment for the puja and neivedyam: 
"of the deity in Sri Venkatachalapathiswami temple at Gunaseelam. The trust with. 
which we are concerned in this appeal is not of such a character as it is solely a. 
charitable endowment for the purpose offeeding brahmins in the month of purattasi 
-at Gunaseelam and in the month of Kartikai at Kariamanikam. We, therefore, do- 
not feel bound by the obiter dicium referred to above in deciding the present case 
the subject-matter of which relates to a trust of a character entirely diferent from 
that, which was before their Lordships in the Division Bench case referred to aboye.. 


The important word which Bas to be construed in section 6 (13) of the Act be- 
fore it can be held that the feeding charity in the case is a religious charity or not is. 
the word “ associated ". We have already held that the charity is a public ‘charity, 
and it cannot be disputed that the Rathothsavam festival in the month of Purattasi 
of Sri Venkatachalapathiswami of Gunaseelam temple is a Hindu festival or obser- 
vance of a religious character. The Oxford Concise Dictionary gives the meaning. 
‘of the word "associate " 'as follows : 


* Join (persons, things or one with another), combine for common purpose." EE 


In Webster’s New International Dictionary the word ‘associate’ is assigned the: 
following meaning : ; 
: ** To unite in company, to unite in action, to join for a common purpose.” ES 


In “Words and Phrases" Permanent Edition, Vol. IV, page 559 under the caption. 
_ ‘Associate’ the following observations occur : 

* In ordinary nomenclature, the word ‘ associate ° signifies to connect closely or join with others. 
in a common purpose, activity, or responsibility, to partake or share in a common design and implies. 
participation by each of the individuals so united in the achievement of a common p@rpose. In its 
general and ordinary sense, * associate ' signifies confederacy or union for a particular, purpose, good. 
or ill 'To ‘ organise’ is to arrange individual elements interdependently, each individual having: 
a special relationship with respect to the whole.” 7 


The Samarathanai charity which happens to be conducted during the Rathothsavam: 
festival of Sri Venkatachalapathiswami of Gunaseelam shrine cannot be said to be 
associated with the Ratho hsavam festival itself. The trustees of the shrine conducting - 
-thé festival have no manner of check, control or supervision over this feeding charity. 
They cannot insist upon the feeding being done during the festival. Cessation or 
discontinuance of the feeding by the trustees of the feeding charity may constitute a 
breach of trust on their part but cannot in the least affect the due performance of the 
. Rathothsavam festival itself. Plainly and simply the Rathothsavam festival and the 
feeding charity have nothing to do with each other. "The mere fact that the founders. 
of the feeding charity thought that it will be meritorious to feed brahmins,on an im- 
- portant festival occasion which is a sacred occasion cannot establish any link or con- 
nection between the occasion and the charity itself. As there is no unity of purpose 
-or a common object or a common endeavour between the festival and the charity 
there is no association between the two within the language of the enactment. 


We are, therefore, ' clearly of opinion that this Samarathanai charity is not a 
religious charity under the Act, and that the decision to the contrary of the Deputy 
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: Commissioner, Hindu Religious and Charitable “Endowments -and that. of the’ 

: Commissioner’ are erroneous in law? and unsustainable’ ~ ^^ 7 00 nas 

.. . The appeal is, therefore, allowed, and there. will be a decree in favour of the 
plaintifrs setting aside the order dated 22nd March, 1954, passed by the first defen- 
dant in Appeal No. 22 of 1954 on his file with costs througliout. | ger 


R.M. " b uL Appeal . allowed. 
IN THE HIGH GOURT OF JUDICATURE AT MADRAS. 


. PRESENT :—MR. JUSTICE ANANTANARAYANAN. EO 
_Narasimhalu Naidu and. others 4 : ++ Appellanis* 


Chinna Cherigama Naidu and others |o. — Respondents 
_ Madras Indebted Agriculturists (Temporary Relief) Act (V of 1954), section 4—fHInterpretation —" Fürther 
proceedings in suit" —1f includes application for passing final decree. he 
An,application for the passing of a final decree will certainly be a “ further proceeding in suit ” 
within the meaning of section 4 of Madras Indebted Agriculturists (Temporary Relief) Act: V-of 
1954, and the applicant is entitled to include within the period of limitation the period of stay due 
to the moratorium. - - - : 
Appeal against the Order of the District Court, Chingleput, dated 16th April, 
1958 and made in Appeal Suit No. 206 of 1957 preferred against the Order in I.A. 
No. 1761 of 1956 in O.S. No. 144 of 1951 dated 2nd August, 1957, on the file-of the 
District Munsif, Trivellore. 2. 


* T. C. A. Bashyam and T. C. A. Tirumalachari, for Appellants. 
M. .Natesán, for Respondents. g 
The Court delivered the. following 


Jupcment.—The appellants were the defendants in O.S. No. 144 of 1951, 
District Munsif's Court, Tiruvallur, and the order now canvassed in appeal is that of 
the learned District Judge in I.A. No. 1761 of 1956 in that suit. The facts are very 
simple, and the point involved is also a simple question of the interpretation óf sec- 
tion 4 of Act V of 1954. The appellants are admittedly agriculturists entitled to:the 
benefits of this Act, and the question is whether the respondenis. (Plaintiffs) could | 
institute a proceeding for the passing of a final decree in the suit, taking advantage 
of the extended period, of limitation which necessarily follows from the bar or mora- 
torium declared under Act V of 1954. In brief, the appellants claim that the bar or 
moratorium declared under Act V of 1954 does not extend to such an application for 
the passing ofa final decree in the suit, and that, though they are agriculturists entitled 
to the benefits ofthe Act, they could not have resisted this application for a final 
decree, had it been filed within the normal period of limitation, on the ground that 
the Legislature had declared a moratorium in respect of such proceedings in their 
favour. If this argument is to be sustained, it follows that the application for the 
passing of a final decree in the Court below was time-barred, and that it would have 
to be dismissed. , : A S 

The learned District Judge took the view that the application was not time- 
barred, and he set aside the order of the lower Court and remanded the application for 
disposal upon the merits. "The present Civil Miscellaneous Appeal is from that order. 

The learned District Judge cites the decision in B. Narain Dutt v. B. P. Roy 
Chowdhry1, for the view that the word “suit” does not merely have the narrow signi- 
ficance attached to the word “action” in English law, but that it isa more comprehen- 
sive legal expression, embracing all contentious proceedings of an ordinary civil kind. 
I do not think that it is necessary to proceed into a discussion of this matter, for the 
simple reason that it seems very clear to me that the language of section 4 of Act V.og 
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1954 is plain and unambiguous, and worded in such a manner as certainly to include 
such an application for a final decree. . P ; 


. "The section runs as follows :— ZEE 22 xd ` A 


*« AJl further proceedings in'suits and applications of the nature mentioned in section 3 in which . 


subject to the next succeeding sub-section, stand stayed........ $ s 


It appears to be véry clear, on this wording, that an application for the passing of 
a final decree, even if it is not to be construed as a 'suit' in the manner that the learn- 
ed District Judge has done, will certainly be a ‘further proceeding in suit’ within the 
meaning of section 4 of Act V of 1954. As pointed out in Atulyadhan v. Sudhangsu?, 
the rule is well settled that where the words of a statute are precise and unambiguous, 
the meaning of the words must receive their full effect. On this principle, Tam un- 
able to.see how an application for the passing of a final decree could be construed as 
otherwise than a ‘further proceeding in suit’ within the meaning of section 4. Even 
if it is to be construed as an execution application, which was the view taken by the 
Allahabad High Court with reference to an analogous kind of legislation in Ugrao v. 
Behari Lal?, the Act would still apply, because section 3 of the Act is specifically in 
bar of execution applications. Hence, in any view of the matter, the Act would have 
applied to this proceeding, and the respondents (plaintiffs) were entitled to include 

within the period of limitation the period of stay due to the moratorium. 
. The decision of the Court below is correct, and the Civil Miscellaneous Appeal, 
which fails, is dismissed with costs. : E : t = 
K.L.B. Sa) We Que A Appeal dismifsed. 

IN THE HIGH. COURT OF JUDICATURE AT MADRAS. 


' Present :—Mn. P. V. RAJAMANNAR, Chief" Justice AND MR. JUSTICE VEERASAMI. 


B. Mutha Gowder ^ ^7 57 P ~. Agpellant* 
te v. S x ums 
M.S.Kada Gowder . «© >. Respondent. 


`- Gompanies Act (VII of 1913), sections 185 and 195 (k)—Applicability and scope—Diseretion of Court— 
Application by one director- against another —Applicant equally liable with respondent and also party to resolutions 
culminating in transaction impeached—Competency of application. 

It is highly undesirable that the powers of the Court under sections 185 and 195 of the Companies 
Act, 1913, should be allowed to be invoked by one director against another director particularly when 
the director invoking the section is actuated by personal spite and hostility towards the director who 
is sought to be proceeded against. The Court, under either section, has a discretion in the matter 
And will not exercise its discretion in favour of the applicant when he himself was a dieector at all 
material times relating to the transaction and was equally responsible with the respondent for the 
transaction impeached as improper and when the applicant himself was a, party to the resolutions 
passed at the meeting of the Board of directors , which culminated in the transactions on the basis 


of which the application is made. — . 
_ Appeal against the Order of the District Court of Coimbatore dated 4th October, 

1956:and made in I.A. No. 413 of 1954 (in O.P. No. 225 of 1952 on the file-of the 

High Court, Madras.) E 


K. S. Sankara Ayyar, for Appellant. : 
Messrs. Pais, Lobo and Alvares, for Respondent. 


_.. The Judgment of the Court was delivered by. 

. ` Rajamannar, C.7.—This is an appeal against the order of the learned District 
Judge of Coimbatore in I.A. No. 423 of 1954 on his file in O.P. No. 225 of - 1952 on 
the file of the High Court, Madras. - Pgs a 
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N- — Kundah Trading Company, Ltd., was directed to be wound up by an order. of 
this Court dated 22nd September, 1953, in the said O.P. No..225.0f 1952. On the 
28th January, 1954, the above interlocutory application -was filed by the appellant 
purporting to be under sections 185 and 195 of the Indian Companies. Act, 1913, 
against the respondent herein for the following reliefs : namely, for a direction to the 
respondent to render an account of his management of the company during:his period 
as managing director, to pay all sums that may be found due by him to the company 

: and to restore to the company the unlawful gain to the tune of Rs. 49,000 illegally 
made by him in the matter of purchase of the tea factory belonging to the company 
and to pay other sums, namely, Rs. 7,500 being the price of the tea taken by the res- 
pondent and Rs. 21,000 alleged to be due as consideration for the assignment to the 
respondent of a promissory note executed by the appellant in favour of the company. 
The affidavit filed in support of the application contained the following allegations. 
On 19th May, 1946 the tea factory, at Hibbada together with its fixtures was agreed 
to be sold by the company to the appellant on the understanding that the appellant 
would*take over the outstandings (Rs. 73,007-11-4) found due to the company and 
discharge the company's debts which amounted to Rs. 1,84,951-1-3. In other words 
the sale was for a consideration of Rs. 1,12,000. The transaction, however, fell | 
through. On 5th July, 1946, the same factory was agreed to’ be sold to the respon- 
dent herein for a sum of Rs. 70,000. The respondent had been the managing direc- 
tor of the company from goth July, 1945 up to 5th July,- 1946, on which date he 
resigned from the said office, though he continued to be a director till 29th July, 1947, 
on which date he resigned from that office also. The said price of Rs. 70,700 was 
further reduced to Rs. 63,200. The tea stock worth about Rs. 20,000 was taken for 
Rs. 7,500 and even this amount had not been paid. The sale deed executed by the 
company in favour of the respondent. directed the respondent to discharge certain 
debts, which he did not discharge. On the other hand the directors had to borrow 
monies to make part payments towards the said debts. The company assigned ir 
favour of the respondent a promissory note which the appellant had executed. in 
favour of the company on 5th September, 1946, as security for any deficit which may 
be due to him in the course of his management ofthe company. There was no 
consideration for the assignment in favour of the respondent, but he filed a suit on the 
foot of the said promissory note against the appellant, O.S. No. 16 of 1947 and obtain- 
ed a decree therein. On these allegations the appellant charged the respondent with . 
misfeasance asthe company had lost by the reduction of the sale price to an extent 
of Rs. 49,000 and as quantities of tea worth nearly Rs. 29,000 had been taken by 
the respondent for a sum of Rs. 7,500. The respondent was also said to be guilty 
even of dther acts of misfeasance committed by him as managing director and as 
director of the company. The respondent pleaded inier alia that the appellant had 
no locus standi to file the application and that the proper person to file the application 
was the Official Liquidator, that the appellant wasa bitter enemy of his and that the 
application had been filed out of spite and to wreak his vengeance on the respondent 
for having obtained a decree against him in O.S. No. 16 of 1947. The respondent ` 
further stated that the resolution which sanctioned the sale in his favour was passed 
at a meeting of the shareholders. The respondent further denied the several allega- 
tions made by the appellant that he had caused loss to tlie company. He stated 
that he had actually discharged debts and had paid Rs. 7,500 for the tea stock. 
Regarding the promissory note executed by the appellant in favour of the company 
which had been assigned to him, the respondent stated that the allegations were all 
irrelevant for the purpose of the present application. The respondent also relied on. 
the fact that the appellant was a party to the several resolutions in pursuance of which. 
the sale in his favour was concluded and he also relied on an order of consent passed 
in G.M.A. No. 71 of 1951 on the file of this Court. . 


The learned District Judge of Coimbatore held that the appellant was entitled 
to maintain the application but that he had failed to establish that the company had 
lost by any act of misfeasarice on the’ part of the respondent. If any money was 
due to the company from the respondent it was for the Official Liquidator to take 
proper proceedings. He also held that the assignment of the promissory note execut- 
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ed by thé' appellanti in favour óf- the company was not relevant to this application” 
The learned Judge’s conclusion was that the appellant had not proved any of the 
charges levelled against the respondent to make him liable to make good any 
money to the company which he had retained or which he had secured utilising 
his position as a director of the company. ` 


He thérefore dismissed the application and hence the present appeal. The appel- 
lant’s application, as already mentioned, purports to be under the two sections of the 
Companies Act of 1913, namely, sections 185 and 195. In so far as they are. 
material they run thus :— i 


Section 185 :— The Court may, at any time after making a winding up order, require any. 
contributory for the time being settled on the list of contributories and any trustee, rgceiver, banker, 
agent or officer of the company to pay, deliver, surrender or transfer forthwith, or within such time 
as the Court directs, to the official liquidator any money, property or documents in his hands to which 
the company is prima facie entitled.” 


— Section 195 (1) : “ The Court, may after it has made a winding up order, summon before it any. 
officer of the company or person known or suspected to have in his possession any property of the com- 
pariy, or supposed to be indebted to the company or any person whom the Court deems capable of 
giving information concerning the.trade, dealings, affairs or property of the company.” 


- It is not necessary to embark on a discussion of the question whether a person in the 
position of the appellant who is a fully paid shareholder can maintain an applica-. 
tion under either section. It is clear that under either section the Court has dis- 
cretion to make the order sought and we have no hesitation in holding that in this 
case the application should not be granted at the intance of a party like the appellant, 
The appellant was himself a director at all material times relating to the transac-- 
tion. If there was any loss to the company the appellant was as much liable to the 
company as the respondent himself as both were directors. It it highly undesi- 
rable that the powers of the Court under sections 185 and 195 of the Indian Compa-- 
nies Act should be allowed to be invoked. by one. director against another director. 
There can be no doubt that the application is actuated by personal spite and hosti- 
lity towards the respondent. As a fully paid shareholder the appellant need not be 
afraid of any liability being cast on him. Having regard. to the facts alleged by 
him it is. most unlikely that there will be any surplus assets of the company in which 
the appellant may be expected to share. 


. There is another circumstance -also which we have to take into consideration’ 
and that is the part which the appellant played as one of the directors along with 
the respondent: The appellant now says that the respondent as director occupied 

* a fiduciary position vis-a-vis the company and he used his position as sucheto obtain’ 
undue advantage to himself by purchasing the factory. Evidently he overlooks 
the fact that he himself had entered into a similar transaction of purchase but only 
it was not concluded. The resolution of the Board of directors dated 5th July, 
1946, was passed unanimously that the tea factory belonging to the company should 
- be offered for sale for Rs. 70,700., and sold to the respondent. ‘The appellant was 
“ayparty to this resolution. The appellant was also a party to the subsequent resolu- 
tion. regarding the reduction of the price. Having regard to the conduct of the 
appellant, it is most undesirable:that he should be allowed to proceed with this 
application and obtain any relief against the respondent. 


At the same time we feel, having. regard to the grave allegations made by the 
appellant that there should be further investigation with the help of a qualified audi- 
tor. The main difficulty is lack of funds to enable the official liquidator to take 
further steps. If, however, any person is prepared to place funds at the disposal 

` of the official liquidator he may employ a qualified auditor to help him in further 
investigation about the allegations made by the appellant and submit a report to the 
learned District Judge. If as a result of the investigation the learned District Judge 
is of the opinion that a.migfeasance. application should be filed by the official liquida- 
tor he may direct him to do so. We propose to say nothing on the merits at this 
stage. One thing we, must say, nune that i in any misfeasance application which 
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_ may.be.taken out by the official liquidator the ron should be a party along Wn. 


Me .other directors. às 


In the result the appeal i is dismissed with costs. E Ns 
“PRN. <a E _ Appeal dismissed:”. 
IN THE*HIGH COURT OF JUDICATURE AT MADRAS.. 
PRESENT :— Mn. Justice ANANTANARAYANAN: 


Q.D. Sarojini Ammal ` ; .. Appellant* 
x 


The Egmore Benefit Society, grd Branch Ltd., by its Secretary T 
at Flowefs Road, Vepery, Madras sa Respondent. 2 


Civil Procedure Code (V of 1908)—Order 21, rule go—Application under— Direction to furnish security 
—Failure to furnish security by judgment-debtor by the date fixed—Respondent voluntarily taking notice and 
filing objection eet of —Jurisdictton of Court to demand security. 


It is true that a Court when once it has admitted an application under Order 21, rule.9o,; 
Civil Procedure Code, without ordering any security, has no further jurisdiction to direct the furnish- 
ing of security. Vaidyanatha Ayyar v. The Indian Bank Ltd., (1955) 2 M.L.J. 99 referred : 


But when a Court has ordered on such an application that security should be furnished by a speci- 
fied date and the judgment-debtor has failed to furnish the same, from the mere fact that the Court, 
inadvertently permitted the respondent, who took notice voluntarily, to file his objection, it cannot 
be implied that the Court has done something which it never intended to, namely admit the petition. 
Venkatalingama Nayanim v. Venkata Narasimha Nayanim, (1942) 1 M.L.J. 403, applied. In such cases 
the petitioner is not absolved from the duty of furnishing d in accordance with the order if. 
he desires his application to be heard. 


Appeal against the Order of the City Civil Court (II Assistant Judge) Madras, 
in E.A. No. 2172 of 1957 in E.P. No. 58 of 1956 in O.S.No. 1274 of 1954. . 


S. V. Venkatasubramanian and. V. Narayanamurthi, for Appellant: 
K. G. Manikavasagam, for Respondent. 
The Court delivered the following 


Jupcment.—This is an appeal by the petitioner in the Court below in an appli- 
cation under Order 21, rule go of the Code of Civil Procedure to set aside the sale 
on account of certain material irregularities, and alleged fraud. The learned 
IInd Assistant Judge of the City Civil Court, Madras, dismissed the application 
because the petitioner (appellant) defaulted to furnish security as demanded by the, 
Court under the First proviso to Order 21, rule 90, Civil Procedure Code. The 
facts are practically admitted, and the appeal merely involves a simple question ‘of 
the application of certain relevant legal principles to facts of this character. 


2 


What happened in the Court below was this. The petitioner (appellant) had 
not furnished security, and the matter was before the Court on 31st October, 1957. 
On the adjourned date, there was a definite order made calling upon the appellant to 
furnish security in a sum of Rs. 5,000 and the proceedings were again adjoürned tg 
16th November, 1957. On that date, security was not furnished but the learnt’ 
Counsel for the decree-holder appeared, and took notice voluntarily, and desired 
to file a counter-statement. He was permitted to file this counter-statement upon 
his voluntarily taking notice, and the statement was filed on 20th November, 1957. 
It. was then that the learned Counsel for the judgment-debtor (appellant) put for- 
ward the contention, which is also now advanced before me, that the Court, in 
permitting the learned counsel for the deree-holder to file a counter when he. had 
^no locus standi to appear, was in effect admitting the application, under Order : 21, 
rule go, Civil Procedure Code. Once the Court admitted the application, it had’ 
rio further jurisdiction to call for security. This last proposition is not in dispute,, 


X 
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and itis supported by the authority of a Divisioit Bench of this Court in Vaidyanatha Ayyat ` 
v. The Indian Bank Lid.*. The argument is that whatever might have been the ori- 
ginal intention of the Court, and even if the Court was not conscious that it was vir- 
tually defeating its own intention, by implication, when it permitted the learned 
Counsel for the-decree-holder to appear and to file a counter nevertheless the impli- 
cation cannot be dénied that this deprives the Court of the furthef jurisdiction to call 
for security. The question is whether the Court can, by the effect ofa legal implica- 
tion of this character, be presumed to have done what it consciously never intended 
to do. i m s 
The précise matter came: up before King and Happell, JJ., in Venkatalingama 
Nayanim v. Venkata. Narasimha Nayanim?. The facts of.that case were that.in an 
application to set aside a sale in execution of a decree, the petitioner was ordered. 
to furnish security on a certain date, when a draft security bond was tendered. 
Without testing the security, the Court, presumably. by inadvertence, issued notice 
to the opposite side which appeared and raised objections to the sufficiency of the 
security. The security was tested and found to be wholly inadequate, and tlfe Court 
‘dismissed the application for default in furnishing security. On an appeal against 
that order, this very same proposition was put forward that by issuing notice, the 
Court, must be deemed to have admitted the application, and thereby. to have 
deprived itself of the jurisdiction to furnish security. : i 


The learned Judges then observed, 


“ Whereas in this case, we are able upon the facts to ascribe to the Court a quite different inten- 
tion when it issued the notice, then it would be absurd to hold that there is any principle of l&w by 
which the Court should be deemed to have done what it consciously did not intend todo. It is clear 
therefore to us that in issuing notice, the Court did not intend to deprive itself of the power of deciding 
"whether the security to be eventually furnished by the petitioner was adequate or not ?. E 

This authority precisely applies to the present facts, which are even stronger 
than the facts of the citation. In the present case, the record makes it clear beyond 
doubt that throughout the learned Judge intended to call for security and passed 
an order to that effect, which he desired to enforce, and was opposed to admitting 
the petition before the security had been furnished. .The learned Judge per- 
mitted the learned Counsel for the decree-holder to appear and make some sub- 
missions when the latter had no locus standi, and without realising that such a step 
might by legal implication, be construed as an implied admission of the very peti- 
tion. But the learned Judge cannot be presumed to have intended to have done 
something which he was consciously quite opposed to do. Consequently, I hold 
that the petitioner (appellant) was not absolved from the duty of furnishing security 
to the satisfaction of the Court in accordance with the order, if he desired his appli- 
cation to be heard. Since he defaulted to do so, his application was properly dis- 
missed. The appeal, therefore, fails and is dismissed with costs. 


R.M. ———— Appéal dismissed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
"(Special Original Jurisdiction). 
PRESENT :—Mn. JusricE RAJAGOPALA AYYANGAR. 


Columbia Films of India Ltd., by Wesley Barrett and others ..  Petitioners* 
The Commissioner, Corporation of Madras i .. Respondent. 


Madras City Municipal Act (I V of 1919), section 110 and Schedule IV, Part II, rule 7—Proviso—Effect of. 
. "The Proviso to rule 7 of Part II, Schedule IV of the Madras City Municipal Act relating to the 
levy oftax on companies whose head office is outside the city, is designed as à concession to the assessec 
and to afford relief against the hardship which an assessment on the basis of paid up capital might 
involve in cases where the business carried on within the city by a company, whose principal o 
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* % outside the city, is only nominal. The Proviso is not intended to be an alternative method of assess- 
ment which the Corporation could resort to at its option. . 7 z 

Petition under Article 226 of the Constitution of India praying that in the cir- 
cumstances stated therein and in the affidavits filed therewith, the High Gourt will 
be pleased to issue writs of mandamus directing the Commissioner of Corporation 
of Madras to forbear from demanding or proceeding to recover from the petitioners, 
the Companies tax for 1958-59, and 1957-58, respectively payable under the 
provisions of the Madras City Municipal Act at any rate not exceeding the rate 
prescribed on the basis of paid up capital as provided in the first part of rule 7, 
Part II of Schedule IV to the Madras City Municipal Act of 1919. 

V. C. Gopalaratnam and L. V. Krishnaswami Iyer, for Petitioners. 

T. Ghengalvarayan, for Respondent. 

The Court made the following . . 

. .Onp£R.— The point involved in these petitions is a very short one and. turns 
on the eonstruction of-the First proviso to rule 7 of. Part II of Schedule IV of. the 
City Municipal Act, Madras Act IV of 1919. : 

` The petitioners in these three petitions are three foreign but Indian Registered film 
distributing companies carrying on business in India-who have their Head Offices 
in Bombay with Branch Offices in Madras. All their contracts.for the distribution 
of their films, by the theatres in the City of Madras are entered into in Bombay 
and the Branch Offices merely acting as post offices collecting the moneys due and 
remi&ting the proceeds to their respective. Head Offices. The point in controversy 
is as regards the assessment to Companies’ tax of these “ Branch Offices ". under 
the Madras City Municipal Act. Section 110° of the Act enacts, (I will set out 
only the relevant portion) : : . RS 
. “Ifthe Council by a resolution determines that a tax on companies shall be levied, every company 
which, after the date specified in the notice published under sub-section (2) of section 98-A transacts 
business within the city in any half year for not less than sixty days in the aggregate shall pay, in addi- 
tion to any licence fee that may be leviable under this Act, a half-yearly tax assessed in accordance 
sith the rules in Schedule IV, but in no case exceeding rupees one thousand. ” ; ; 

The necessary resolution has been passed and the Companies which are the 
petitioners here have transacted business within the City for this period specified in 
the section. They have, therefore, become liable to the payment of a half-yearly 
tax assessed in accordance with the rules in Schedule IV. The portion of Schedule 
IV, which is relevant is to be found in rule 7, which is the first of the rules in Part 
H -of this Schedule which is headed , “‘. Assessment of Companies". That rule 
reads: e - : : i . "E a> 

** Companies shall be assessed by the Commissioner on the following scales :— 


ro Paid up Capital. — .— i Half yearly tax. 
e Lakhs of rupees. `` _ Rs. f 
JA Less than one ^ n 30 
"BO One and more than one, ] 
but less than two 50 
GC "Two and more than two, E $ 
A but less than three, ` ; 100 
D Three and more than Š 
; three, but less than five ` I50 
‘E Five and more than five l 
but less than ten - - 250 
'Ten.and more than ten : 
: : but less than twenty = | - | + 500 
G Twenty and more than . 
et ` twenty. e ; 1,000 . To Agen 


- Provided that any company, the Head or a Principal Office of which- is not in the city and. which 
_shows that its gross income received in or from the city in the year immediately preceding thé year 
"of taxation— ; : ` ' * 

(a) has not exceeded Rs. 5,000 shall pay only Rs. 25 per half year. 
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(b) has exceeded. Rs, 5,000 .but, has not exceeded shall pay only Rs. 50 per half year. . 4; 
R 


Rs. 10,000 : 
Vis 
. (c). has exceeded Rs. 10,000 but has not exceeded shall pay only Rs. 100 per half year. 
Rs. 20,000 * ; . l 
(d) has excceded Rs. 20,000 shall pay per half year Rs. roo together’ 


with a sum calculated at the rate of 25 

rupees per half year for every 5,000 rupees 

or part thereof, of gross income in excess? 

of Rs. 20,000 'subject to a maximum half 
n : yearly tax of 1,000 rupees. 


Provided further that when a company the Head or a Principle Office of which is not in he city 
becomes liable to tax for the first time, it shall pay in the first year, a tax of 25 rupees ; but if the gross 
income of the company during such year is subsequently found to have exceeded 5,000 rupees, it shall 
pay the*tax calculated in accordance with the abovementioned scale less the initial payment of 25 
rupees. " d . 

If the Head Offices of the petitioners-companies—had been in Madras,they would 
have been liable to tax under the main part of rule 7 and in that event having re- 
gard to their paid up capital, the tax payable by them would have been Rs, 30 per 
half year. Their Head Offices are, however, situated in Bombay and if the amounts 

-collected by them from the theatre owners in the City and the States and 
transmitted by them to Bombay were the criteria for determining the tax payable 
by them, that is, by the application of the Proviso, they would fall under Head (d) 
of the Proviso. ‘They have been assessed by the Corporation of Madras on the latter 
basis,and it isthelegality of this method of invoking of the Proviso by the 
Corporation that is challenged in these petitions. 


H . 
Mr. Chengalvaroyan, learned counsel for the Corporation raised two points. 
The first was that on a proper construction of section 110 read with rule 7 of 
Schedule IV, it was for the Corporation to decide whether a company should be 
assessed under the main part of the rule, or under the Proviso. He also put his argu- 
ment in a slightly different form by saying that the main part of the rule—the assess- 
ment based on paid up capital—was on its terms inapplicable to cases where the. Head 
Office of the Company was situated outside the City with the result that it was only 
the Proviso that would be attracted.. I feel unable to accept either argument. The 
first part of the rule besides the scale of tax on the paid up capital of a company 
applies without reference to the location of the Head Office. If the terms of sec- 
tion 110 are satisfied, namely, that a company has been transacting business within 
the City for the minimum period of 60 days within any half year, the liability to 
tax arises and the rate at which such tax shall be assessed is normally dependent 
upon the paid up capital. The next question is whether the Proviso has been framed 
_with a view to alleviating any hardship which a taxation on the basis of the paid up 
capital might inflict upon companies whose business within the City might be only 
nominal or whether the Proviso is an alternative method of assessment of which 
Corporation might avail itself at its choice. The language of the Proviso is, in my 
opinion, consistent only with the construction that it is designed as a concession to 
the assessee and to afford relief against the hardship which an assessment on the 
basis of paid up capital might involve in individal cases. If the Head Office were 
within the City the sole basis for computing the tax would be the paid up capital, 
whatever might be the turnover or quantum of the business of the company. - In 
cases, however, where the Head Office is situated outside, the Company might have 
branches in several places one of which might be within the City, and the framers 
of the rule, therefore, contemplated that it would be unjust to tax each one of these 
branches on the basis of the paid up capital. That it is intended as an option which 
could be availed of by the assessee in cases where the operation of the tax on a paid 
up capital basis, was unduly harsh appears to be favoured by the use of the expression 
* which shows that its gross income received in or from the city. `°. ° If the 
company did not show it, and there does not seem to be any obligation upon it im- 
posed by the Proviso to,do so, the result would be that paid up capital would form 
the basis for.the levy of the tax. In my opinion, the Second proviso which I have 
extracted earlier.would also appear to support this construction. I, therefore, hold 
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that the assessment of the companies by the Corporation by applying thé Proviso 
isVllegal and not justified by section 110 read with rule 7 of Schedule IV, Part II, 
and the demand made by the Corporation on that basis must, therefore, be 
quashed. 


The second point that was urged by Mr. Chengalvaroyan, learned Counsel 
for the Corporation,ewas that there was an alternative remedy which was both 
sufficient and effective, which precluded resort to the jurisdiction of this Court under 

Article 226. Learned Counsel for the Corporation pointed out that under rules 

12, 14 and 15 (a) of Schedule IV, provision was made forthe entertainment of 

regular appeals and ultimately for the matter being decided by the Court of Small 

Causes. Though the learned Counsel originally put this forward as an objection, 

he expressly withdrew it and stated that he desired to have the proper construction 

of rule 7 of Schedule IV determined by this Court and for that reason he did not 

want to raise any objection which would preclude the Court from deciding this 

question of construction. 'The objection having been specifically withdrawn, I. 
need say no more about it. : : 


The writ petitions succeed accordingly, and the rules zisi are made absolute. 
No order as to costs. 


R.M. ———— Petition allowed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
(Special Original Jurisdiction.) 


e 
PRESENT :—MR. JUSTICE RAMACHANDRA IYER. 


A.R. Srinivasan ..  Petitioner* 
|... 

State of Madras, by its Secretary, Public Works’ Department, 
Fort St. George, Madras .. Respondent. 


- Madras Civil Service (Classification, Control and Appeal) Rules, 1953—Cuivil servant—Misconduct .. 
Lgtal Jurisdiction to punish—“ Good and sufficient reason ””—Proof—Necessity—Finding rested on suspicion— 
Sufficiency for imposing punishment—Order based on suspicion—Quashing of—Turisdiction of High Court— 
Constitution of India (1950), Article 226, É d 

It cannot be disputed that where there is no proof but a mere suspicion of misconduct on the 
part of a Government servant, the Government would have no good cause to punish him. The 
High Court would have jurisdiction, under Article 226 of the Constitution of India, to quash an order, 
of the Government imposing a penalty on its servant if its finding of misconduct was rested on mere 
suspicion and not legal proof. Mere suspicion cannot take the place of proof to satisfy the require- 
ments of “ goed and sufficient reason ” and in the absence of good and sufficient reason the Govern- 
ment would have no jurisdiction to inflict any punishment under the Madras Civil Service (Classifi- 
cation, Control and Appeal) Rules. The conclusion arrived at by the authority conducting the 
inquiry should be based on evidence and the charges in such cases, being in the nature ofa criminal ` 
prosecution, should be proved beyond reasonable doubt.. : 


Kuppuswami v. State of Madras, (1956) 2 M.L.J. 352 and G. Sundaram v. The State of Madras (Hom . 
Department), W.A. No. 54 of 1956, followed. 

‘Petition under Article 226 of.the Constitution of India, praying that in the cir- 
cumstances stated therein, and in the affidavit filed therewith the High Court will be 
pleased to issue a writ of certiorari calling for the records relating to the orders of the 
Government of Madras, dated 14th November, 1957 in G.O. Ms. No. 3606, Public 
Works, as confirmed by G.O. Ms. No. 2057, P.W.D., dated 25th July, 1958 and 
quash the said orders. 

"M. K. Nambiar and K.K. Venugopal, for Petitioner. 

The Additional Government Pleader (M. M. Ismail), for Respondent. 


. .' The Court made the following i 


: OnpER.— This is a'petition under Article 226 of the Constitution to issue a 
writ of cerilorari or other appropriate writ, calling for the.records relating to the 








"$ WEP, No. 977 of 1958. :: 7 om^ eA 22nd December, 1960. 
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order of the Government contained in its G.O.Ms, No. 3606, Publi& Works, datéd 
14th November, 1957, as confirmed by G.O. Ms. No. 2057, P.W.D., dated 25th July, 
1958, compulsorily retiring the petitioner from service as Officiating Executive 
Engineer and to quash the same. The petitioner, who is a graduate in Engineer- 
ing, entered service under the Government of Madras on grd February, 1930, as a 
Supervisor in the Public Works Department. In course of time, he rose up to the 
position of an Executive Engineer. On rst August, 1951, he was appointed as 
Project Engineer, and placed in exclusive charge of the Manimuthar Project in the 
Tirunelveli District. Later, towards the end of the year 1952, the project was 
placed under a Superintending Engineer with two Executive Engineers, subordinate 
to him cach in charge of a-separate Division. The petitioner was put in charge of 
one of those Divisions. On 30th September, 1954, he was transferred to Vaigai 
Project in Madurai District. 


In the meantime, in March, 1953, the Government received some complaints 
which contained charges of corruption against the petitioner. Certain 'enquiries 
and investigations were then made and finding that there was a case for fuller enquiry 
the Government forwarded the case to the Tribunal, constituted under the Madras 


Civil Services Disciplianry Tribunal Rules, 1948. The Tribunal by its arder date 


3rd September, 1954, framed two charges against the petitioner, . and they wered , 


duly communicated to him. The first of the charges related to alleged receipt of ille- 
gal gratification in cash and kind from six persons whose names were set out therein. 
The second charge which is more relevant for the present case was in these terfns : 


“That actuated by corrupt and dishonest and improper motives with intent to mislead your 
Superiors and the Government, you failed to disclose the acquisition and possession of valuable pro- 
perty, viz., Bangalow No. 12-A, Babu Rajendra Prasad Road, West Mambalam, Madras-17, worth 
about Rs. 50,000 standing in the name of your wife, Srimathi Vedavalli Ammal, and thereby contra- 
vened the provisions of Rule 10 of the Government Servants Conduct Rules, and in your landed 
property statement for 1954, dated 14th January, 1 954, you merely made mention of a house 
without garden as belonging to your wife without disclosing the location of the same ". 


The two charges were enquired into by the Tribunal on 1st and end November, 
1954. Six witnesses were examined in support ofthe 1st charge against the petitioner, 
butthe apparent tenor oftheevidence showed thatit was not sufficient to sustain 
the charges made. The Director of Prosecutions, who was in charge of the case 


against the petitioner, applied for, and obtained an adjournment of the case for about . 


three weeks, with a view evidently to communicate the lack of progress in the case 
and to obtain fresh instructions from the Government, By that time, the Government 
Were placed in possession of a few more facts by the Investigating Officers. This 
led to the framing of three aditional charges against the petitioner which was done 


-by the Tribunal on 21st December, 1954, of which the first two alone are import- 
ant. They run thus :—: 


“ Additional Charge No. 1.—That actuated by corrupt motive and in abuse of his position and 
Authority as Executive Engineer of the Manimuthar Project and with intent to appropriate for his 
own use, he, on or about 22nd November, 1952, caused delivery of 27 A.C. corrugated sheets worth 
Rs. 540, out ofa consignment of 102 A.C. corrugated sheets despatched from the Public Works Work- 
shops and Stores, Madras, to Manimuthar Project, at his Bangalow in Babu Rajendra Prasad Road, 
West Mambalam, Madras, and that with-a view to cover the consequent shortage, he suggested to 
Sri Paul Dorairaj, Junior Engineer, Stores No. II Section, Stores and Transport Sub-Division, Mani- 
muthar Project, and Sri D. K. Nagarajan, Assistant Engineer, Stores, to account for the 102 A.C. 
sheet as having been received and to write off the shortgage of 27 A.C. sheets as having cracked and 
broken in transit, and on their refusal to comply with his suggestion, he returned those 27 A.C. corru- 
gated sheets on 6th April, 1953, through Departmental lorry M.S.Z. 6618 by fraudulently debiting 
the cost of, transport to the Government ”. f 


“ Additional Charge No. 2.—That actuated by corrupt motive and in abuse of his position and 
authority, in 1953, he made use of Government Pick Up Van M.D.T. 2128 for his private visit with 
bis family to Varkala, Trivandram, ahd other places on a pleasure trip and drew 14 gallons of 
petrol from out of the Govétnment stock of the Manimuthar Project ”. . 


The grd charge which was later held not proved related to the petitioner utilising the 
services of a fitter employed in the project for making certain household articles 


I] SRINIVASAN 7. STATE OF MADRAS (Ramachandra Iyer, 3.). 


213 


utilising the Government material for the same. The additional charg 
communicated to the petitioner, and an enquiry followed thereon. 


* N, The Tribygal held that the first of the charges concerning receipt of illegal 
gratification from.certain contractors had not been proved: so also the third additio- 
nal charge, i.e., that relating to the utilisation of the fitter employed in the project - 
and the utilisation of Government property for making household utensils. But it 
held that the other 3 charges had been made out. Atthe end ofthe finding, the 
Tribunal expressed its view that the petitioner's conduct was such that he was nei- 
ther fit to occupy any responsible post, nor was it safe for the Government to retain 
him in service.. On a consideration of the report, the Government came to the 
tentative conclusion that the finding of the Tribunal was correct, and that the peti- 
tioner should be compulsorily retired from service by way of punishment. The 
Government thereupon issued a notice to the petitioner on 13th June, 1956, intimat- 
ing its provisiortal conclusion and calling upon him to show cause why the proposed 
punishment should not be inflicted. Annexed to the notice was a copy ofthe proceed- 
ings of the Tribunal including its report. Tbe petitioner submitted his. representa- 
tions. On the receipt of the representations, the Government forwarded the entire 
record ta the Madras Public Service Commission for its opinion. By his letter, 
dated 2nd April, 1957, the Secretary of the Madras Public Service Commission 
sent the following communication to the Government : 


es were duly 


* I am to say that the commission is generally in agreement with the findings of the Tribunal. The 
accused officer’s reply to the show eause notice is unconvincing and the commission agrees with 
the remarks of the Chief Engineer (P.W.D.) on that reply—Vide Chief Engineer's Letter 
No. C-1/2591/53/53, dated 7th November, 1956. - : BU ; 


The prgsecution evidence as a whole leaves in one's mind a strong suspicion of corrupt practices on the part 
the accused officer, although some of the individual instances may not stand the test of strict legal proof 
as in a criminal case. According to the principles laid down in G.O. No. gog, Public (Services), 
dated 28th May, 1938, dismissal or removal would be justified in this case. “The proposed penalty 
of compulsory reitrement errs on the side of leniency, but it serves the purpose (viz., that the accused 
officer should no longer be retained in service) well enough. The commission agrees that, in all the 
circumstances of the case, it is enough to impose that penalty. The commission advises accordingly ”. 


The Government then considered the entire matter in the light of the petitioner’s 
representations and the Commission's report : it came to the conclusion that the 
petitioner should be compulsorily retired from service and passed G.O. Ms. 3606, 
dated 14th November, 1957, imposing the punishment. The findings on the basis 
of which the Government imposed the punishment is a matter on which different 
views are possible. On the one hand, it is contended that it was a mere suspicion 
and not proof of any misconduct, while, on the other, it is said that it amounted toan 
implicit acceptance of the findings of the Tribunal. It is, therefore, necessary to 
set out the relevant portions of the order, which runs thus :— 
e 


“4. The Government have carefully considered the explanation submitted by the accused 
officer in consultation with the Madras Public Service Commission. After perusing the records of 
the case, the Madras Public Service Commission has expressed the opinion that the accused officer's 
explanation is unconvincing and that the prosecution evidence as a whole leaves in one's mind a strong 
suspicion of corrupt practices on the part ofthe accused officer although some ofthe individual 
instances may not stand the test of strict legal proof as in a criminal case. The Madras 
Public Service Commission considers that removal or dismissal from service of the accused officer will 
be justified in the present case, and that the proposed penalty of compulsory retirement from service 
errs on the side of leniency and that it, however, serves the purposes, viz., that the accused officer 
should no longer be retained in the service of the Government. The Commission has therefore 
agreed that, in the present case, it is enough to impose the penalty of compoulsory retirement 
from service on the delinquent Officer. The Government agree with the Madras Public Service Commission. 


.5.. While the charges referred to above were under the consideration of the Government, the 
Chicf Engineer, P.W.D. (General) brought to the notice of the Government certain additional items 
of irregularities alleged to have been committed by the same Officer, Sri A. R. Srinivasan, during his 
term of office as Executive Engineer, Manimuthar Project. The main allegation was that he made 
certain unauthorised payments for extra loads and lifts to contractors and job workers in the Mani- 
muthar Project, where they were not due, and that a part of these payments were undoubtedly un- 
authorised aid to contractors in contravention of paragraph 315 of the Madras Public Works Depart- 
ment Code. As the allegation was a serious one, the Government ordered that the matter should.be 
enquired into in detail and deputed Sri J. G. Abraham, Superintending Engineer, Madras Circle, 
for'conducting the enquiry. The Government also ordered in G.O. Ms 1211, Public Works, dated 
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18th March, 1957, that Sri, A. R. Srinivasan should be placed under suspension forthwith pending 


enquiry into a disposal of the further charges against him. Sri A. R. Srinivasan was accordingly 
relieve P 


d from the charge of the Salem Division on’ 23rd March, 1957 afternoye. The Govergnfint 
have decided that the officer should be retired compulsorily on the basis of the charges already proved before the Tribunal 
or Disciplinary proceedings and that if it is later found necessary to impose further punishment on the 
basis of the present enquiry into the further charges against the officer, then the question of reducing 
the pension due to the officer for unsatisfactory work may be considered by Government. The Governor 
of Madras accordingly directs that Sri A. R. Srinivasan, Officiating Executive Engineer, P.W.D., 
be compulsorily retired from service from 23rd March, 1957 afternoon, the date on which hé was 
relieved from the charge of the Salem Division and placed under suspension ”. . x 


The petitioner then appealed to the Governor. The appeal was rejected. GO. 
Ms. No. 2057 dated 25th July, 1958 contains the order, the material portion .of 


which states : 


«sThe Governor of Madras has gone through the relevant papers on the subject and has observed 
that the three charges held to be proved against him by the Tribunal for. Disciplinary Proceedings are sufficiently 
grave calling for the imposition of the penalty of compulsory retirement from service under the Govern- 
ment ". Cr 


The validity of the aforesaid orders is challenged in this petition. 


e 
It cannot be disputed that the procédure adopted in relation to the enquiry 
into the charges of misconduct againstthe petitioner conformed strictly to principles 
of natural justice and to the constitutional and other provisions. The only ground 
on which the order imposing the punishment is attaeked is that it had been passed 
without good cause on the basis of a mere suspicion. This contention is based on the 
'somewhat contradictory basis for the Government's order, disclosed in paragraphs 
4 and 5 of G. O. Ms. No. 3606, dated 14th November, 1957. In the former paragraph 
-the Government accept the conclusion of the Public Service Commission. Does 
it mean that they too rest their conclusion on suspicion? In the latter paragraph 
it is stated that the punishment was decided on the basis of charges proved before 
the Tribunal. Does this mean that the Govermment had accepted the findings 
of the Tribunal notwithstanding the advice of the Public Service Commission i 
such evidence as there is in the case, which could be said to be legal, raised only a 
‘suspicion? The resolution of those doubts presents no little difficulty. n 


It cannot be disputed that where there is no proof but a mere suspicion of m 
conduct on the part of a Government servant, the Government would have no ood 
cause to punish him. The learned Additional Government Pleaderfrankly aie dal 
that this Court-would have jurisdiction to quash an order of the Government im- 
posing a penalty on its servant if its finding of misconduct was rested on mere 
suspicion and not legal proof. In Kuppuswami v. State of Madras1, a Bench of this 
Court held that a mere suspicion could not take the place of proof te satisfy the 
requirements of ‘‘ good and sufficient reason and that in the absence of good and 
sufficient reason the Government would have no jurisdiction to inflict bul unish, 
ment under the Madras Civil Service, Classification Control, etc. Rules he 
W. A. No. 54 of 1956, G. Sundaram v. The State of Madras (Home Department) it was 
taken as a well established principle of law that allenquiries whetherjudicial, depart- ' 
mental or otherwisé into the conduct of individual officers of the Government sould 
conform to certain standards, one such standard being that the conclusion arrived 
by. the authority conducting the enquiry should be based on the evidence, and that 
the charges in such a case being in the nature of a criminal prosecution should b 
proved beyond reasonable doubt. ? © 


It becomes, therefore, necessary to consider what precis I 

which induced the Government to take disciplinary action mend. E ei 

It needs no saying that, although the actual enquiry was delegated to the Tribunal, 

the Government is the ultimate authority and its conclusion alone is mat Wal. 
What is relevant to consider is whether the Government acted on legal proof erial. 

the basis of a suspicion. The Government is not bound to Purses Panding ou 
—_ - 

M I. (1956) 2 M.L.J. 352. ` go 


t 
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the Tribunal constituted under the Madras Civil Service Disciplinary Rules, 1948 : 
- & fortiori the ygsoning adopted by the latter for its conclusion unless accepted 
by the Government can have no force.: Equally so is any advice or opinion given 
by the Public Service Commission. Neither its reasoning nor its conclusion is 
binding on the Government who can' either adopt or accept or reject the same. - As 
stated already, the Government intimated the petitioner on 13th May, 1956, that 
. they had provisionally accepted the findings of the Tribunal. That was merely a 
tentative acceptance, it being open to them to take a different view of the case alto- 
gether and come to a fresh conclusion after considering the further representation 
of the officer concerned and of the expert advice of the Public Service Commission. 
The material point to be considered is what were the grounds on which the authority 
ultimately acted ? 
E e e 
-` Before considering that question, it is necessary to refer to three circumstances : 
(1) that the petitioner pleaded innocence, (2) that the Tribunal found on evidence 
that three out of the five charges laid against the petitioner had been made out, 
and (g)that the Public Service Commission went into the matter fully and, 
after analysing the evidence with respect to the 3 charges held proved by the Tri- 
bunal, gave its own view of the evidence. Frnm the terms of the letter of the Secre- 
tary of the Madras Public Service Commission, which I have set out earlier, it is 
.not possible to find whether it found there was any acceptable legal evidence in 
support of any ofthe charges. It no doubt states that the Commission was generally 
in agreement with the findings of the Tribunal, but it later whittles down that general ` 
statement by specifically stating on what basis those findings could be supported, 
namély, (1) some of the individual instances may not stand the test of strict legal 
proof and (2) that in regard to other charges the evidence leads only to a strong 
suspicion. The opinion so expressed cannot be said to be clear or unambiguous 
but there can be no doubt that what in the opinion of the Commission justified the 
3 charges found against the petitioner was strong suspicion and not legal proof. 
There is thus a contradiction between the Tribunal and the Commission. From 
the report of the former it is clear that it held that there was evidence to support 3 
of the 5 charges. The communication of the latter to the Government would show 
that the result of the evidence led only to a strong suspicion against the petitioner. 
It becomes necessary then to ascertain which of the two views found acceptance 
with the Government. In paragraph 4 of the G. O. Ms. No. 3606, dated 
14th November, 1957, the Government unreservedly accept the view of the Public 
Service Commission. I had doubts whether the concurrence expressed by the 
Government with the view of the Public Service Commission should be held 
to relate enly to the question whether compulsory retirement or dismissal 
was the proper punishment in the case and not to the view of the Commission 
as to what the evidence in the case amounted to. Paragraph .5 of the order 
refers to the Government having taken action on the basis of the charges 
already proved before the Tribunal. That does not, however, clearly indicate 
whether the Government accepted the findings of the Tribunal in preference 
to the assessment of the evidence by the Public Service Commission. The paragraph 
is primarily concerned with other charges that came to light subsequently, the 
suspension of the officer pending investigation of those charges and reserving further 
action thereon in case it became necessary. In the context the reference to the 
punishment of compulsory retirement appears to be more a record of an antecedent 
decision than one which is made as a result of the reasons contained in paragraph 
5. The reference to the “charges proved before the Tribunal" was possibly 
intended as descriptive of the charges which induced them to take action rather 
than an acceptance of the findings of the Tribunal in respect of those charges. In 
G. O. Ms. No. 2057, dated 23rd July, 1958, there is reference to the 3 charges 
proved before the Tribunal as justifying the punishment. This is merely a 
subsequent interpretation of G. O. Ms. No. 3606 and it is by no means clear 
that the statement was not merely made as descriptive of the charges which 
ultimately led to the punishment. i 
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What remains to be considered is the terms of paragraph 4 of the Government 
Order. Its narrative portion consists of two parts: (1) the opinion of the Public 


Service Commission and (2) the proper punishment to be meted oligo the officer4 - 


can it be said that when at the end of the paragraph the Government expressed its 
agreement with the Commission it was only in regard to the 2nd portion and not to 
the first? Prima facie it would be an inappropriate use of the word agreement ”* 
if it were to relate only to thé question of punishment contained in the latter part 
of paragraph 4. It will be remembered that even at the time ofits provisional con- 
clusion the Government had decided tha: compulsory retirement was the proper 
punishment in the circumstances and it had later intimated its view to the Public 
Service Commission. "That body, however, was of the opinion that a more drastic 
punishment was required : but later‘on it agreed with the Government's proposal. 
"The agreement was, therefore, by the Commission to what the Government proposed. 
There was no need for any further agreement on the part of the Government in the 
matter of punishment. To say, therefore, that the Government agreed with the 
Public Service Commission's agreement to the Government's proposal’ would be 
otióse, if not meaningless. The agreement of the Government with the Commission 
should, therefore, be in regard to the view of the Commission as to the effeet of the 
evidence in the case. The Commission's appraisal ofthe evidence will have no 
utility unless the Government agreed with it. des f 


It must, therefore, follow that the Government too shared the view of the 
"Commission that there was no legal proof in regard to individual instances. and the 
evidence as a whole left in its mind onlv a strong suspicion of the petitioner 
having been guilty of the -3 charges. Itis not open to this Court under Article 
226 of the Constitution to consider whether the view of the evidence is justifitd or 
not. It may be that a substantial portion of evidence which the Tribunal accepted 
as credible did not find favour with the Government, and what remained fell short 
of legal proof raising a suspicion. The learned Additional Government Pleadet 
did not justify the order of the Government on any such basis. When once it is 
found that the Government acted only on suspicion, the disciplinary action taken 
against the petitioner, being based on such suspicion, cannot be sustained as one 
within its jurisdiction. . : i 

Rule nisi made absolute. There will be no order as to costs. 


PRN... us . Petition ‘alloiwed: 
EE Rule nisi made absolute. 


IN THE HIGH GOURT OF JUDICATURE AT MADRAS. 
i (Appellate Jurisdiction) ` 


Present :—MR. P. V. RAJAMANNAR, Ghief Justice AND MR. JUSTICE VEERASWAMI. 
The Commissioner, Corporation of Madras .. Appellant 

U. x 
Colombia Films of India, Ltd., Madras ^ > .. Respondents. 


Madras City Municipal Act (IV of 1919), schedule IV, part II, rule 7—Proviso—Applicability and scope 
—Right of assessee—Corporation’s right to assess on basis of Proviso against assessee’s wish. 


The Proviso to rule 7 of Schedule IV, Part IT of the Madras City Municipal Actis only intended 
for the benefit of the assessee and if the application of the Proviso is not likely to be of assistance to the 
assessee, the latter cannot be compelled to resort to the Proviso. The Corporation cannot claim to 
make an assessment on the basis of the Proviso, when the assessee does not resort to it. 


Appeals under Clause 15 of the Letters Patent against the Order of the 
Honourable Mr. Justice Rajagopala Ayyangar dated gth December, 1959 and 


SSS eS SS ee eA 


* Mone pes 26 to 28 of 1960. 31st March, 1960. 


(11th Chaitra, 1882, Saka). 


- 


n. GANAPATHI IVER v. AYYAKANNU. ` at: 


made in the exercise of the Special Original jurisdiction of the High Court in W.P. 
* Nos. 772 to gy4 of 1959 presented under Article 226 of the Constitution of India 

to issue writs of mandamus directing the Commissioner of Corporation of Madras 
to forbear from demanding or proceeding to recover from the petitioners herein 
the companies tax for 1958-59 and 1957-58 respectively payable: under the 
provisions of the Madras City Municipal Act at any rate not execding” the’ rate. 
prescribed on the basis ‘of paid up capital as provided in the First part’ of tule Is 
Part II of Schedule IV to the Madras City Municipal Act of I9g19.3 ^c - coc Y 


T. Ghengalvarayan, for Appellant in all the appeals. `. : i 
Respondents not represented. f E 


The Judgment of the Court was delivered by . 


Rajamannar, C.F.—We are in entire agreement with the learned Judge that the 
Proviso to rule 7 of Schedule IV of the Madras City Municipal Act was obviously, 
intended for the benefit of the assessee and if the application of the Proviso was-not 
likely to be of assistance to the assessee, he is not compelled to resort to the Proviso.’ 
The Córporation can then assess the company only under the main rule itself on 
the basis of paid up capital. If on account of this the Corporation is likely to lose 
revenue because companies with a low capital have been able to transact business, 
the gross income from which is considerable, the only remedy is to have the rule 
or Act amended. Asitstands, the Proviso aforesaid is only intended for the benefit 


of the assessee. - The Corporation cannot claim to make an assessment on the basis 
of it. The appeals are dismissed. f TR: 


"PRN. l — Appeals dismissed. 

IN THE HIGH COURT OF JUDICATURE AT MADRAS. .. ° 

^ Present :—Mr. Justice JAGADISAN AND Mm. JUsricE KAILASAM. `. © 

Ganapathi Iyer - - E | . .. . Pétitloner* , «4 
Ayyakannu 2e Respondent. 


Madras Cultivating Tenants Protection Act (XXV of 1955), section 2 (a)—Under-lessee or berson deriving title 
throügh a ‘cultivating tenant’—Not a ‘cultivating tenant? within the scope of the Act. i k 


An under-lessee ora person deriving title through a ‘cultivating tenant" is not à “cultivating 
tenant’ within the meaning of section 2 (a) of the Madras Cultivating Tenants’ Protection Act. °° 


A cultivating tenant enjoying the privileges of the enactment is only a statutory tenant in respect 
of whom and in whose favour it is impossible to conceive of an estate between himself and the landlord. 
"The statutory tenant has only the statutory rights conferred upon him by the special enactment. 


An unctr-lessce from such a statutory tenant cannot claim to have any interest in the land derived 
from the cultivating tenant as such interest as is conferred upon the cultivating tenant is purely personal 
to him and his heirs. If the cultivating tenant himself cannot be supposed in law to have any estate 
as between himself and the head lessor much less can the sub-lessee claim any interest ih himself. 


Section 2 (a) of the Act ought not be to be so construed as to result in the under-lessec becóming 
a permanent tenant on the land without any danger or apprehension of his being evicted from his 
holding. ‘The rule of statutory interpretation even when the words of the statute are plain, will 
enable a Court to avoid a construction which will result in inconvenience injustice or absurdity, Ex 


The position of an under-lessee under the General Law discussed. — — — ; . . 
Solomon v. Orwell, (1954) 1 A.E.L. Rep, 874, referred. 2 
Serang Abdul Khadir v. Rajagopala Pandarayar, (1956) 1 M.L.J. 34, distinguished, " 
Petition under section 6-B of Act XXV of 1955 as amended by Act XIV of 
1956 read with section .115 of Act V of 1908, praying the High Court to revise the 
order of the Revenue Court, Tiruchirapalli, dated 28th February, 1957 and made in 
D.A.. No. 288 of 1956. ; f : | i . 
K. Raman and V. Ratnam, for Petitioner. : 
^1. Since reported Columbia Films of India Ltd. — M.L.]. 208. | f f Dg" e 
v. Commissioner Corporation of Madras, (1961) 1 


* 
i .P. No. 943 of p : oth November, 1960. 
* C.R.P. No. 943 of 1957 (18th Kartika, 1882, Saka). % 
28 UE ABI. 
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. M.S. Sethu, for Respondent. 


` The Judgment of the Court was delivered by y` 


` Fagadisan, F.—This.Civil Revision Petition has been directed to be heard by 
a Division Bench by my Lord the Chief Justice as there is a conflict of judicial 
opinion on the question involved for decision in the case, namely, whether a sub- 
lessee or an under-lessee is a cultivating tenant within the meaning of section 2 (a) 
of the Madras Cultivating Tenants Protection Act (Madras Act XXV of 1955). 


4 . 


The facts that have given rise to this Civil Revision Petition are not in dispute. 
The petitioner leased out a few items of his properties situated in the village of 
Pudukudi, Lalgudi taluk to one Rangaraju. There is a Vyavasaya Sangam 
(Agricultural Association) in the village of Pudukudi. Though the Jegal status of 
the said Sangam is not clearly disclosed, it is obvious that it is composed of several 
individuals who do not hesitate to put forward rights under the Madras Cultivating 
Tenants Protection Act as if they are cultivating tenants. Kolandaivelu who has 
given evidence in the case as P.W. 2 is stated to be the President of the Sangam. 
Rangaraju, the lessee from the petitioner, leased out 78 cents of wet land in*S. No. 
88 of the village to Kolandaivelu aforesaid. This Kolsndaiveln-i in turn leased out 
the property to Ayyakannu, the respondent in this Civil Revision Petition. Having 
thus come into possession of the said 78 cents of wet land as an under-lessee from 
an under-lessee, Ayyakannu filed D.A. No. 288 of 1956 in the Revenue Court of 
Tiruchirapalli impleading the petitioner herein as the respondent to that appli- 
cation. He averred that he was a cultivating tenant entitled to the benefits of Madras 
Act (X:XV.of 1955) that at the time of the harvest of the first crop of kar in November, 
1956, he gave notice to the petitioner herein of the proposed harvest by him request- 
ing him to come to the thrashing floor to take his share of the paddy. ‘The petitioner 
of course did not respond to that request and Ayyakannu made the harvest him- 
self. He alleged that he got 20 kalams of paddy by the harvest. He claimed that 
out of this 20 kalams the share of the petitioner as per the Madras Cultivating 
Tenants (Payment of Fair Rent) Act (XXIV of 1956), was only 8 kalams. He 
therefore-deposited Rs. 88 being the market vale of the 8 kalams of paddy into the 
sub-treasury at Lalgudi and started proceedings under section 3 (3).(6) of Madras 
Áct (XXV of 195 5). This section provides for an enquiry by the Revenue Divisional 
Officer. into the quantum of lawful rent payable by a cultivating .tenant to his Tand: 
lord. ; 


. This application was resisted by the petitioner-landlord on the ground that 
Ayyakannu was not a cultivating tenant competent to institute any proceeding under 
section 3 (3) (b) of the Act. The Revenue Court held that the land wfs cultiva- 
ted by Áyyakannu as sub-lessee during 1956-57, and he was therefore a cultivating 
tenant of the land for that period entitled to deposit the rent under section 3 (3) 
of the Act, and to start an enquiry in respect of the rent payable by him. The 
Revenue Court further held that the fair rent under the Madras Cultivating 
Tenants (Payment of Fair Rent) Act can only be fixed by the Rent Court and that 
after the fixation of such fair rent Ayyakannu will have to pay the balance, if 
any, that may be found due. The landlord was permitted to draw the deposit of 
Rs. 88 from the sub-treasury. 


-The Civil Revision Petition has been preferred by the landion’. challenging 
the correctness of the said decision by the Revenue Court. 


. Ayyakannu who now claims to be the cultivating tenant under tlie Madras Act 
(XXV of 1955) and who instituted D.A. No. 288 of 1956 béforethe Revenue Court 
at Tiruchirapalli admittedly got a lease of the property only from Kolandaivelu, 
P.W. 2 in the case. P.W. 2 has deposed that he took the land on lease from 
Rangaraju. This is what he deposed before the Revenue Court: a 


-* C.P. (Counter petitioner) owns land in my village. I took C.P’s. land on lease kont Rangaraju, 
for the current year. Madabhutham's son Thangavelu who cultivated C.P's land leased the land to 
Sangam. I sub-leased to landless people” . 
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l e cross-examination he admitted that the landlord leased only to Rangaraju. 

angaraju hiwelf gave evidence as P.W. 3. He admitted having taken 2.57 acres 
of land on lease from the counter-petitioner the landlord. He admitted that he 
sub-leased 1.57 acres to Kolandaivelu, P.W. 2. He also admitted that the landlord 
issued notice to him claiming arrears of rent. Of course he did not pay the arrears 
but sent only a reply notice as per Exhibit B-1. He further admitted that he was 
in arrears of rent to' his landlord for the last fasli. On this evidence , it is absolutely 
clear that the petitioner leased out a block of lands to P.W. 3, that P.W. 3 sub-leased 


a portion of it to P.W. 2 and P.W. 2 further under-let a portion to P.W. 1r," 


Ayyakannu who is now on the scene claiming the character of a cultivating tenant 
under the Act. 


The simple question which arises for decision is whether an under-lessee*or any 
person deriving title through him is a cultivating tenant within the meaning of 
section 2 (a) of the Act. Section 2 (a) is as follows :— i 


“ Cultivating tenant in relation to any land means a person who carries on personal cultivation 
ón such Find under a tenancy agreement, express or implied, and includes :— 


(i) any such person who continues in possession of the land after the determination of the 
tenancy agreement, and (ii) the heirs of such person, but does not include a mere intermediary or his 
eirs.” - D e a ` : : "ap Ë 


Section 2 (e) defining * landlord ° is as follows : mE et 


* landlord in relation to a holding or part thereof means the person entitled to evict the culti- 
vating tenant from such holding or part ”. : 


$ ee 
Section 2 (ee) defines ‘ personal cultivation’ thus : 


-« A person is said to carry on personal cultivation on a land when he contributes his own physical 
labour or that of the members.of his family in the cultivation of that land ". . ` a 


“Section 3 providing an immunity to cultivating tenants from being. evicted 
is as follows:— .— * 


: *(r) Subject to the next succeeding sub-sections, no cultivating tenant shall be evicted from 
his holding or any part thereof, during the continuance of this Act, by or at the instance of his land- 
lord, whether in execution ofa decree or order ofa Court or otherwise ” , 


It is the definition of the term ‘ cultivating tenant ° which we must observe is 
not quite clear or. free from obscurity or ambiguity, that has given rise to this con- 
troversy namely whether an under-lessee or a sub lesse is a cultivating tenant or 
not. The learned counsel for the respondent contended that in order to be +a 
cultivating tenant within the meaning of the Act only three conditions -need be ful- 
filled. The first condition is that the person must carry on personal cultivation; 
that is he must contribute his own physical labour or that of the members of his 
family in the cultivation of the land. Thè second condition is that there must be 
a tenancy agreement express or implied. According to the learned counsel for 
the respondent a sub-lessee fulfils both the conditions as he carries, on personal 
cultivation by contribüting his own physical labour or that of the members of his 
family, and that he is under a tenancy agreement with his lessor, though that-lessor 
is only a lessee from the head-lessor. ` PS 


t 


The learned counsel for the petitioner contended that the tenancy agreement 
express or implied contemplated under section 2 (a) of the Act is an agreement 
between the owner of the land and the tenant and not an'agreement between tlie 
tenant and his sub-tenant. It was pointed out on behalf of the petitioner that while 
the definition of the term ' culivating tenant’ is specifically made to include the 
heirs of such person no reference is made to the assignee from the lessee. Strong 
reliance was also placed on behalf of the petitioner on the language of section 3 of 
the Act which makes it clear that a sub-tenant cannot be evicted from the holding 
at the instance of the head-lessor. dE 


> 
We shall now refer to the decisions of this Court which dealt with the subject- 
matter now in controversy. The first decision to which our attention has been 
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drawn is that delivered by Ramachandra Tyer, J., in C.R.P. No. 604 of 1957.. The — 
learned Judge observed thus in the judgment : 5 d 


. “The agreement contemplated in section 2 (e) of Madras Act XXV of 1955 whether it was 
express.or implied should be with the landlord directly.” : - 


This observation of-the learned Judge was referred to with approval by 
Balakrishna Ayyar, J., in the decision in Remaswami Naidu v. ‘Mayudaveera Mooppan: 
The learned Judge observed as follows : i f i un : 


“ I am unable to accept the contention of Mr. Krishnaswami Ayyar that a sub-lessee can claim 


- the benefits of this Act. A tenancy agreement means an agreement creating a tenancy and whén we 


speak of a tenancy we normally understand that there is on the one side a landlord and, on the other 
side, a tenant or lessee. In relation to sub-lessees we do not usually use the term tenancy agreement; 
instead we speak of the assignee of a lease. It will also be appreciated that if the contention of Mr. 
Krishnaswami Ayyar were right, it would be possible for a lessee to create rights larfer than he him- 

self has and normally a construction which produces such a result should not be accepted. The 
expression ‘ heirs, legal representatives and assigns ’ is a very familiar one. When therefore the legis- 

lature said that the ‘ heirs of such person ’ shall be deemed to be tenant but did not, at the sanie time, 
include ‘ his legal representatives or assigns’ in that category the inference must be that it did not want 

to confer the benefit of the Act on the legal representatives or assignees of the original lessee.e Other- 
wise, it will be hard to explain the omission of the words * legal representatives and assigns.” 

In another unreported decision, C.R.P. Nos. 1888 and 1889 of 1958 
Ramachandra Iyer, J., followed the decision of Balakrishna Ayyar, J., cited above. 
The learned Judge therein observed as follows : . : : 

* The definition of the term * cultivating tenant? also makes it clear that the assignees of a culti- 
vating tenant could not become cultivating tenants in respect of the holdings held by the assignor 
under the landlord. The principle for the non-recognition of the assignees as cultivating tenants is 
that there could be no privity of contract between the landord and the assignee ofa lessee ”. 


In. G.R.P. -No. 1017 of 1957 the learned Chief Justice took a contrary view. 
The ‘petitioner in that case was no other than the petitioner herein. The learned 
Chief Justice holding that a sub-lessee was a cultivating tenant observed thus : 

^ It ig clear from the evidence set out in the judgment of the Revenue Court that the respondent 
who deposited the rent in the Revenue Court was a cultivating tenant within the meaning of the 
definition in the Act. The petitioner who is the landlord alleged that one Rangarajan was his lessee. 
That Rangarajan came and gave evidence as P.W. 3 that he had given the benefit of the lease to 
P.W. 2 who in turn sub-leased to P.W. 1 and P.W. 1 cultivated the land in 1 956-1957 as sub-lessee. 
In the circumstances he would be entitled to the benefit of the Act as a cultivating tenant and as such 
he deposited the rent under section 3 (3) (a) of the Act." EN ; 
. Somasundaram, J., who heard this Civil Revision Petition in the first instance 
in his judgment directing the reference has expressed the view that he is inclined 
to agree with the decision of my Lord the Chief Justice in C.R.P. No. 1017 of 1957. 


: We shall now examine the position of an under-lessee apart from the provisions of 
Madras Act (XXV of 1955), in the general law governing the relationship of land- 
lord ‘and tenant. The tenant of a demised property can in the absence of agreement 
restricting his rights under-let it for any period less than the residue of his own term. 
The under-lease comes to an end with the head-lease and the under-lessee does not in 
the absence of fresh agreement become the tenant to the head-lessor but if the under- 
lessor continues to" hold asa tenant the yearly under-tenancy also continues. 
(Halsbury's Laws of England, Vol., 23, page 447, foot note). There is neither 
privity of contract nor privity of estate between the head-landlord and the under- 
lessee. The under-lessee has no equity to enforce the provisions of the under-lease 
against the head-landlord (Tayler v. Gillet)?. If the head-lease contains a proviso 
for re-eritry on breach of convenant the under-lessee is liable to be evicted for such 
breach. But ifthe head-lease is terminated by the lessee voluntarily surrendering 
the lease to the head-lessor that will not prejudice the rights of the under-lessee on 
the principle that the lessee cannot derogate from his own grant. This principle 
was stated thus by Mellish, L.J., in Great Western Railway Co v. Smith. f 

.* It is a rule of law that if there is a lessee and he has created an under-lease or any other legal 
interest if the lease is forfeited then the under-lessee or the person who claims under the lessee loses 


—————————————————————————————— — 
< r. (1959) r M.L.J. 25.at p. 27. 9. 2 Ch.D. 235 at page 253. - 
2, L.R. 20. Equity 682. . . ; 
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. RS estate as well s lessee himself ; but if the lessee surrenders he cannot by his own voluntary act 
surrendering prejudice the estate of the under-lessec or the person who claims under him.” : 


Pes is also the principle embodied in section 115 of the Transfer of Property 
ct, - ` : b 


The under-lessge being only a holder of derivative interest in respect of the 
demised property from the lessee cannot certainly have higher rights than his own 
assignor. ‘Though the lease-hold estate cannot be drowned by a voluntary surrender 
by the lessee in favour of the head-lessor so as to prejudice the rights of strangers 
like the under-lessee who is not a party to the surrender seldom can the estate of 
the under-lessée survive the extinction or teimination of the estate of the original 
lease. A lesseg cannot. efface himself and bring about a direct jural relatienship 
between the head-lessor and the under-tenant. If the lessee were to be in such a 
position it can only mean that tenants can be foisted upon the landlord irrespective 
of his inclinations in the matter. We are happy to find that such is not however 
the position under the general law relating to landlord and tenant. 


The question yet remains whether the special enactment, Madras Act (XXV of 
1955), is so worded as to make a departure from the general law inevitable. It must 
be noted that even a cultivating tenant enjoying the privileges of the enactment is 
only a statutory tenant in respect of whom and in whose favour it is impossible to 
conceive of an estate between himself and the landlord. The statutory tenant has 
only the statutory rights conferred upon him by the special enactment. 


‘Fhe decision in Soloman v. Orwell 1, is somewhat instructive in this connection. 
In that case the: statutory tenant of a dwelling house within the Rent Restrictions 
Act let to a sub-tenant three rooms in the dwelling house with the right to share . 
with the tenant the kitchen scullery. The statutory tenant having vacated that part 
of the premises occupied by her by removing therefrom and giving the keys to the 
landlord the landlord claimed from the sub-tenant possession of the part sub-let. 
The sub-tenant submitted that after surrender of the statutory tenancy she, the sub- 
tenant had the same right given to her under section 7 of the Landlord and Tenant - 
(Rent Control) Act, 1949, against the landlord as she had against the statutory 
tenant and that that right could only be terminated by notice to quit in the ordinary 
manner. It was held that a statutory tenant had no interest capable of existing 
in law as an estate but had merely a statutory right of occupation, which could not 
be the subject of a surrender at Common Law, and that therefore when the tenant 
vacated the premises the sub-tenant’s right of occupation automatically came to an 
end and thg landlord was entitled to possession. At page 876 Denning, L.J. 
observed as follows :— 


_ “ When a statutory tenant sub-lets a part of the premises, he does not thereby confer any estate 
or-interest on the sub-tenant. A statutory tenant has no estate or interest himself, and he cannot 
carve something out of nothing. The sub-tenant, like the statutory tenant, has only a personal right 
or privilege. The question is : What is the position of the sub-tenant when the-statutory tenancy 
comes to 2n end ? A statutory tenancy may, of course come to an end without a notice to quit, i.e, 
by death (if there are no entitled relatives) or by the delivery up of the premises to the landlord. When 
the statutory tenancy comes to an end, the sub-tenant’s right automatically comes to an end unless 
there is some statutory protection afforded to him.” 


At page 877 Romer, L.J., observed-thus : 


«c 


: de Lar ne it is plain that a statutory tenant has no legal or equitable estate which 
can be the subject of a surrender to the reversioner or out of which a subsidiary estate may be taken 
by a sub-tenant. All he has is a personal right of occupation which he can bring to an end by relin- 
quishing possession. ‘That is different from surrendering an estate which will merge in the superior 
estate of the reversioner.” 


We are of opinion that the principle of the decision referred to above is fully appli- 
cable to an under-lessee from a cultivating tenant under Madras Act (XXV of 1955). 
Such under-lessee cannot claim to have any interest in the land derived from the 
cultivating tenant as such interest as is conferred upon the cuKivating tenant is purely 








T. (1954) 1 A.E,L. Rep. 874. 
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personal to him and his heris: If the cultivating tenant himself cagnot be supposeg , 
in law to have any estate as between himself and the head-lessor muth less can the 
sub-lessee claim any interest in himself. We have therefore no hesitation in hold- 
ing that a sub-lessee or an under-lessee is wholly beyond the pale of the Act. 


We are also convinced that section 2 (a) of the Act ought not to be so cons- 
trued .as to lead to results which will be manifestly startling. e Once the sub-lessee 
gets a foot-hold in the scheme of the Act and becomes clothed with the rights of a 
cultivating tenant it looks as if he can never be evicted from the holding. -The posi- 
tion may be thus illustrated. A is the landlord; B is his lessee and C is the under- 
lessee from B. A can claim arrears of rent only from B and can only evict B for 
default in payment of such arrears. B having sub-let the property to C will no 
longet be interested in the property and of course will never agree # become liable 
to pay rent to A. A cannot evict C for default in the matter of payment of rent by 
his lessee B. C can if at all be evicted only B. If B evinces no interest in the 
matter and if A cannot evict C, C will be a permanent tenant on the land without 
any danger or apprehension of his being evicted from his holding. We are unable 
‘to view. with equanimity that the Legislature’ intended to bring about such a 
disastrous position. The rule of statutory interpretation even when the words 
of the statute are plain will enable a Court to avoid a construction which will result 
in inconvenience, injustice or absurdity. This rule has been variously described 
by. eminent Judges, sometimes as the “rule of common sense", and on some 
occasions as the “golden rule”. i : . 


` In Simms v. Registrar of Probates!, Lord Hobhouse observed thus: ' © 


** Where there are two meanings, cach adequately statisfying the meaning (ofa statute) and great 
harshness is produced by one of them, that has a legitimate influence-in inclining the mind to the other. 


It is more probable that the Legislature should have used the word in that interpretation which least 
offends our sense of justice." ; M 4 ` : 


In R. v. Overseers of Tonbridge?, Brett, L.J., said : i en 


“If the inconvenience isnot only great, but whatI may call an absurd inconvenience, by 
reading an enactment in its ordinary sense, whereas if you read itin a manner in which it is capable, 
though notin its ordinary sense, there would not be any inconvenience at all, there would be 
reason why you should not read it according to its ordinary grammatical meaning." 

We think that this cardinal rule of interpretation can well be applied to construé 
the terms of section 2 (a) of the Act which are, of course, enigmatic. i 


Reference was made to the decision of the Andhra Pradesh High Court in 
Rangayya v. Tatayya?. In that case two archakas who held lands on archakatvam 
service leascd them out to one Tatayya. "latayya sub-leased a portion thereof in 
favour of one Rangayya. The result was that Tatayya was holding a portion of 
the lands as the lessee and Rangayya was holding the other portion as the sub-lessee. 
The archakas filed applications for fixation of fair rent under section 6 ofthe Andhra 
Tenancy Act (XVIII of 1956). One of the questions raised was whether Rangayya, 
the sub-lessee was a cultivating tenant against whom an application for fixation 
of fair rent can be filed. Umamaheswaram, J., held that the archakas were not 
competent to maintain any application against Rangayya, the sub-lessee, as he was 
not their cultivating tenant. To this exterlt>we are in respectful agreement with 
the learned Judge. But the learned Judge further observed as follows at page 54 : 

“Having given my anxious consideration, I am inclined to hold that Tatayya is a cultivating 
tenant under the archakas in respect of 1 acre and 60 cents and that Rangayya is the cultivating tenant 


under Tatayya in respect of g acres, 70 cents. It might be open to Tatayya to take proceedings under 
section 6 of the Act as against Rangayya in respect of g acres and 60 cents in his actual possession.” 


If the learned Judge meant to lay down that Rangayya the sub-lessee can be 
called a cultivating tenant qua his landlord Tatayya we must express our respectful 
dissent, 





1. L.R. (1900) A.C. 323 at 335. . 3. (1960) 2 An.W.R. 53. 
2. L.R. (1884) 13 Q.B.D. 339 at p. 342. : 


n. VEERAPPÀ NAIDU 2. GOPALAN. 223 


- . Mr. M. S. Sethu, the learned counsel for the respondent relied upon a decision 
“ih Serang AbdulMiadir v. Rajagopala Pandarayar!, in support of his contention that a 
sub-lessee is a cultivating tenant. That case arose out of the provisions of the 
Tanjore Tenants and Pannayals Protection Act. Sub-lessees of parcels of holdings 
claimed the benefit of restoration of possession of property under section 6 (2) of 
that Act. The question was whether they were cultivating tenants entitled to the 
benefits ofthe Act. - The learned Chief Justice delivering the judgment of the Division 
Bench observed thus at page 35: . : - 
* No doubt the tenancy agreement is not with the land-owner as such, but in definition the words: 
are merely * a tenancy agreement express or implied" and it does not specify that such agreement 
e must be with the landowner as defined in clause (g). This is the view which Govinda Menon, J., took 
in K. P. A. D. Charities, Nachiarkoil v. Chinnaswami*, the facts of which case are on all fours with the 

facts of this case angl Rajagopalan, J., has followed the decision of Govinda Menon, J.” ° 
The definition of the term “ landowner ” in the Tanjore Act js very significant, 

It is as follows :— 

“Landowner” means the owner or other persons deriving rights under him, who lets land for culti- 


vation by @ tenant, and includes the assignees, heirs or other legal representatives of such owner or 
person deriving rights under him.” 


Section 2 (e) of Madras Act (XXV of 1955), defines landlord as the person en- 
titled to evict a cultivating tenant. We are of opinion that the terms of the-two 
enactments are not in pari maleria and that the decision of the Division Bench 


referred to cannot be applied to ascertain the status of a sub-lessee under Madras 
Act (XXV of 1955). ` 


With respect we agree with the view taken by Balakrishna Ayyar and 
Ramachandra Iyer, JJ., in the decisions already noted. 


The Civil Revision Petition is allowed and the decision of the Revenue Court, 
Tiruchirapalli, in D.A. No. 288 of 1956 is set aside and the said application is 
directed to be dismissed with costs throughout. 


` V.S. 


Petition allowed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. . 
PRESENT :—Mnr. Justice RAMACHANDRA IvER. 


R. K. Veerappa Naidu and another .. Petitioners* 
LN . 
N. Gopalan f .. Respondent. 
Madras Buildings (Lease and Rent Control) Act (XXV of 1949), sections 2 (1) and 7 (3) (c)—* Building ” 
—Meaning of. . 


The definition of the word * building ' in section 2 (1) of the Madras Buildings (Lease and 
Rent Control) Act, 1949, should be read subject to the qualifications expressed therein, viz., ‘unless 
there is anything in the subject or context’. For purpose of section 7 (3) (c) of the Acta part of a 
building in occupation of a landlord will not be a building as defined by the Act, though the part 

n the occupation of the tenant will be one. A part of a building will be deemed to be a ‘building’ 
for the purposes of the Act only if it is let or intended to be let. Asa portion in the occupation of the 
landlord cannot be said either to be let or intended to be let such portion will not constitute a building 
under the Act and could only be termed as part of a building. ] 


Hence where a portion of a building has been let out to a tenant and the other portion remairis 
with the landlord the case would come within section 7 (3) (c) of the Act. There may also be cases 
where a landlord in occupation of a part of a building may bona fide require the rest of it even though 
he may be in occupation of a different building as a tenant. It is not necessary in such cases that 
the additional accommodation sought for should be in respect of the same business carried on by the 
landlord in the other part of the building. 


Petition under section 115 of Act V of 1908 praying the High Court to revise 
the order of the District Court, Madurai, dated 15th March, 1960 and made in 
ee mS ERES eo eee ee SDN M DD EM rx Ed 
a. (1956) 1 M.L.J. 34— 2. (1954)e1 M.L.J. 277. 


* C.R.P. No. 905 of 1960. 27th October, 1960. 
Put LE (5th Kartika, 1882, Saka), 


[1961 


C.R.P. No. 291 of 1959 (C.M.A. No. 31 of 1956, Sub-Court, Dindigul—H.R.C. 
No. 2 of 1956 District Munsiff Court, Periyakulam). ` 24 


G. Ramanujam and V. Ramaswami, for Petitioners. 
T. M. Krishnaswami Ayyar and: A. Balasubrahmanyam, for Respondent. 
The Court delivered the following 


. Jupcment.—Thce respondent, who is the manager of a joins Hindu family owns 
a building at Theni which bears Union Nos. 320, 321 and 322. Nos. 320 and 322 
are shops situate on either side of No. 321 which is a residential portion occupied 
by the family ; all the three portions are integrally connected. The shop bearing 
Union No. 320 was leased out to the petitioner in 1941 and since then he has been 
in occupation of it carrying on business in electrical goods. The family of the res- 
pondent is running a business called Gopal Radio Service in shop Bearing No. 322 
that is a business dealing in electrical goods and in renting out loud-speaker arrange- 
ment. The brother of the respondent, a qualified radio mechanic, started a 
business, which is now found to be a joint family business in repairing radios, etc., 
under the name of “ Wirless India”. As the accommodation available.in shop 
No. 322 was found insufficient, he took up on lease a'building in another part of 
Theni. Stating that shop No.-322 was necessary for the business carried on by the 
younger member of the family, the respondent filed a petition for the eviction of 
the petitioner under section 7 of the Madras Buildings (Lease and Rent Control) 
Act. The petitioner resisted the application on various grounds, which it is now 
unnecessary to set out in detail. Nor is it necessary to refer to the chequered career 
of the petition. The Rent Controller directed eviction, while the appellate 
authority set aside that order. On revision, the learned Additional. District Judge 
of Madurai held that the premises were required bona fide as additional accommoda- 
tion for the purpose of the business of the family of the respondent and he directed 
the eviction of the tenant. This Revision Petition challenges the propriety of 
that order. f 


- For the petitioner it was first contended that the learned District Judge had 

no jurisdiction to convert a case which fell under section 7 (3) (a) (iii) of the Act, 

that is a claim for bona, fide occupation by a owner of another building, into one under 

section 7 (3) (c) óf the Act, which related to a claim for additional accommodation 

in the same building. It was urged that the case should be decided only under 

the former provision and that as the younger brother of the respondent was already 
in occupation of a non-residential building as a tenant, no order for eviction should 

be passed against the petitioner. I cannot agree that the petition was filed only 
under section 7 (3) (a) (iii). The respondent was.in occupation of a substantial 

portion of the building ; when he required for personal occupation the other portion - 
as well, the case should be dealt with as one for additional accommodation under 

section 7 (3) (c), which ‘specifically provides for such a case. ~ 
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It was however argued that as shop No. 320 occupied by the tenant would be 
a‘ building? within the meaning of the term as defined in section 2 (1) of the Act 
section 7 (3) (c) will not apply, as it contemplated a case of obtaining of additionay 
accommodation of a part of a building, the owner already occupying another portion 
of the same building. In support of the contention reliance was placed on the de- 
cision of Mack, J., in Arunachala Naicker v. Gopal Stores, where the learned Judge 
held that a landlord doing business in one building could not evict a tenant carrying 
on business in another portion of the building, as the portions in which they were 
respectively carrying on business should be held to constitute separate buildings under 
the Act, though they structurally formed part of the same building. That decision 
proceeded on the basis that if the landlord and tenant were in occupation of different 
buildings as defined in the Act, the operation of section 7 (3)(c) of the Act would be 
-excluded and that the portion let out and that occupied by the landlord would form 
distirict buildings. A contrary view was however expressed by Panchapakesa Ayyar, 
J., in:Ganapathi Panidan v. Sheik Mohammad?. It was held in that case that the word 


i; (1955).2 M.L.J. 206. 2. (1957) 71 I«W. 45. 
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** building " defined in section 2 (1) as meaning ^ any building or portion of a 
building let or fo be let separately ?? could not have the same meaning as the word 
* building " in section 7 (3) (c) where the phrase “ who is occupying only a part 
of a building " would have a wider connotation. : 


The view of Panchapakesa Ayyar, J., rests on the familiar rule of interpretation . 
that all statutory definitions and abbreviations should be read subject to the quali- 
fications, expressed in the definition clauses which create them, such as “unless there 
is anything repugnant in the subject or context". In my view it is unnecessary 
to travel beyond the terms of the definition of the word ‘ building’ for the purpose 
ofinterpreting section 7 (3) (¢). ` 


But before considering that question it is necessary first to refer to the view taken 
in Arunachala Naicker v. Gopal Siores!. The ratio of that decision is two-fóld : (1) 
A case of additional accommodation can arise only where the landlord is already 
occupying a portion of the same building and wants the rest which is in occupation 
of the tenant ; where the buildings are separate and the landlord is occupying one 
of thene but requires another, it will not be a case of additional accommodation 
under section 7 (3) (c), but one where the landlord wants accommodation of a 
building for his own use under section 7 (3) (a) (iii). - (2) In deciding whether the 
landlord is in occupation of a part or whole of a building, the definition. given in 
section 2 will have to be adopted. -Therefore, a- building structurally one, will 
-constitute two or more if a-portion or portions of it had been let out, the tenant 
occupying some portion or portions and the landlord another. To such a case 
section 7 (3)-(c) will-not apply, as they will constitute different buildings under 
the definition given in the Act. - 


With great respect to the learned Judge, I am unable to agree with the latter 
- proposition. A part of a building in occupation of the landlord will not be a 
building as defined by the Act, though thé part in the occupation of the tenant will 
be one. Section 2 (1) which defines building creates a fiction in regard to certain 
cases, whereby a part of a building is deemed to be a building. A part of a build- 
.ing to. which that fiction would not apply will not obviously constitute a building 
under the Act, but would still be called a part of the building. Section 2 (1) states 
that “building” means any building or hut or part of a building or hut, let or to 
be let separately for residential or non-residential purposes, etc. Therefore, a. 
part of a building will be deemed to be building for the purpose of the Act only if 
it i$ let or intended to be let. A portion in the occupation of the landlord cannot 
bé said either to be let or intended to be let. Therefore, that portion will not 
constitute a büilding under the Act, and could only be termed a part of the building. . 
Section 7 (3) (c).contemplates a portion of the building in the occupation of the 
landlord and another portion in the occupation of the tenant, the former seeking 
eviction of the latter. Further to interpret the portion of the building in the 
occupation of the landlord as a building would only render nugatory the provisions 
-of section 7 (3) (c) and defeats the purpose of the enactment. On the terms of 
the definition of the word ‘building’ a landlord occupying a portion of a building 
could not -be said to oceupy a distinct building so as to disentitle him to resort 
to the provisions of section 7 (3) (c). In my opinion, where a portion of a 
building has been let -out to a tenant and "the other portion remains with the 
landlord, the case, would come under section 7 (3) (c) as the portion of the 
building, in the possession of a landlord could not be held to be a separate 
building. : 


Tt was argued’ that even if section 7 (3) (c) were held to apply, the landlord 
"should positively prove that balance of convenience is in his favour and, as in this 
- case the landlord is occupying a building taken on lease, it should be held that 
- the condition in clause (c) had not been satisfied and that therefore the application 
` for eviction should be rejected. The question whether the balance of convenience 

i 24. Fer 1. (1955) 2 M.L.J. 206, 
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is in favour of the landlord or tenant is one offact. The learned District judge has 


held that in the circumstances the landlord would suffer more if *Mief was refused 
to him than the tenant by eviction. I do not agree with the contention that 
whenever alandlord isin occupation of another portion, he cannot apply under 
section 7 (3) (c) for additional accommodation of a building part of which is already 
in his occupation ; to hold otherwise would be to import the restrictions, contained 
in section 7 (3) (a) (iii) into section, section 7 (3) (c).' There*may be cases where 
a landlord in occupation of part of a building may bona,fide need the rest of it though 
he may be in occupation of a different building as a tenant. To such case section 
7 (3) (c) would apply. E 


Mr. Ramanujam, learned counsel for the petitioner then contended that the 


-businegs that had been carried on in No. 322 by the respondent, was different: 


from the one carried on by his younger brother and that therefore it could 
not be said that the additional accommodation was required for the purpose of the 
business that was being carried on in No. 322. According to the learned counsel 
the words “additional accommodation" in section 7 (3) (c) would imply that 
additional accommodation was necessary in respect of the very business that was 
being carried on in the other part of the building. In the present case, it has been 
found that the nature of the business that has been carried on in No. 322 is the same 
as that which is carried on by the respondent's younger brother outside. Both the 
businesses are the businesses of the family. Even apart from that, I. cannot put such 
a narrow construction on the provisions of section 7 (3) (c). What the provision 
enacts is that the landlord should require for additional accommodation in respect 
. of his business ; the need should be the landlord's and not that for the business that 
is being carried on in the other part of the building. A landlord may have more 
than one business, or it may be that the landlord might be doing no business in the 
part of the building which he is occupying, e.g., it might be used only for residen- 
tial purposes. In either case, if he needs the portion in the possession of a tenant 
for the purpose of his business, it will be “ additional accommodation" coming 
within section 7 (3) (c). i l ] 


It follows that the view of the learned District Judge that the respondent is in 
need of additional accommodation is correct. The. Civil Revision Petition fails 
and is dismissed with costs. . 


On behalf of the petitioner Mr. Ramanujam requests six months’ time being 
given for delivery of possession of the property. The petitioner has been in 
occupation of the premises since 1941 and it is stated that it will be extremely 
difficult for him to obtain accommodation for non-residential purposes in’ Theni 
in a short time. I consider that, in the circumstances of the case, th request is 
--á reasonable one. The petitioner will have six months’ time to give -vacant 
possession of. the property from the date of receipt of this order by the Rent 
Controller. ' : 


"RM. "e. mp Petition dismissed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


N 
PRESENT :—MR. JUSTICE VEERASWAMI. 


The Corporation of Madras | : .. Appellant” 
v. : . 
Vijayalakshmi Ammal- — - ... Respondent. 


Madras Gity Municipal Aa (I V of 1919), sections 218 (2) and 390-A—Suit for recovery of improve- 
ment charges —Limitation —Limitation. Act (IX of 1908), section 19—Applicability—Section 29 (2) —scope. 
A suit for recovery of improvement charges for work done by the Corporation from the owner 
of the property liable therefor will be a claim under section 218 (2) of the Madras City Municipal 








*S.A. No. f : NE . . 16th November, 1960. 
XQ M : (agth Kartika, 1882—Saka). 
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Act and the period of limitation therefor will be governed by section 390-A of the said Act. The 
- Applicability of sectfon 19 of the Limitation Act to such ‘cases is.expressly excluded and there could 
be ho question of saving the limitation by acknowledgment. The claim will be barred if the suit 
is not instituted before the expiry of three years from the date when a suit might first have been insti- 
tuted. i.e., when the Corporation incurred the-expenses. . z 
. , Appeal against the decree of the City Civil Court, Madras (Additional Judge) 
in Appeal Suit No. 112 of 1957 preferred against the decree of the City Civil Court, 
Madras (V Assistant Judge) in Original Suit No. 1000 of 1953). Y 


T. Chengalvaroyan, for Appellant. 
T. R. Srinivasa Ayyangar, for Respondent. 


The Court delivered the following 


Jupement—This Second Appeal by the Corporation of Madras arises out ofa 
suit which is instituted for recovery of a sum of Rs. 702-11-9 together with interest. 
The claim relates to the proportionate amount payable by the defendant to the 
Corporation in respect of a certain work done by the latter in metalling and lighting 
a private street in S.A. No. 94/2 in Mambalam; Madras. There is no dispute that 
the liability of the defendant arose under section 218 (1) of the Madras City 
Municipal Act, 1919. One of the defences was that the suit was barred by limita- 
tion, in view of section 390-A of that Act. ~ 


The trial Court held that the suit was barred by limitation in so far as it related 
‘to the recovery of charges for improvements under Exhibit A-11 but that the claim 
in respect of expenses incurred for lighting except items 7 and 8 was in time. The 
trial @ourt decreed the suit on that basis. Om appeals preferred by both the 
Corporation as well as the defendant, in so far as the decree of the trial Court was 
against the one or the other, the learned Additional Judge of the City Civil Court 


agreed with the findings of the trial Court and dismissed both the appeals. The 
aggrieved Corporation has come up to this Court in Second Appeal. 


The main question that was argued in Second Appeal was the question of 
limitation. ‚There is no dispute that section 390-A will govern the suit. That sec- 
tion provides that no suit shall be instituted, in respect of any sum due to the Cor- 
poration under the Act, after the expiration of a period of three years from the date 
on which a suit might first have been instituted.- A suit might first have been insti- 
tuted when the Corporation incurred the relative expenses. That would be 
the point at which limitation would commence. It was so decided by a Division 
Bench of this Court in In re Corporation of Madras1. The expenses were incurred. 
by the Corporation on October 19, 1948. "The suit out of which the Second Appeal 
arises was ifstituted on June 26, 1953. The suit for recovery of the amount 
covered by Exhibit A-11, and items 7 and 8 under Exhibit A-14, would, therefore, 
be barred. by limitation. = i f 

But the contention of Sri Chengalvaroyan, the learned counsel for the appellant, 
is that Exhibit A-48 dated October 25, 1950, contains an acknowledgment by the 
defendant of her liability and the claim was, therefore, saved from the bar of limita- 
tion. The question, therefore, is whether section 19 of the Limitation Act will apply 
to a case governed by section 390-A of the Madras City Municipal Act. - 


Section 29 (2) of the Limitation Act runs : 


"239 (1)-& ec we ce WW ve we 


(2) Where any special or local law prescribes for any suit, appeal or application a period of 
limitation different from the period prescribed therefor by the first schedule, the provisions of section 3 
shall apply, as if such period were prescribed therefor in that schedule, and for the purpose of deter- 
pining any period of limitation prescribed for any suit, appeal or application by any special or local 
aw— ng Os : 

(a) the provisions contained in section 4, sections 9 to 18, and section 22 shall apply only in so 
far as, and to the extent to which they are expressly excluded by such special or local law ; and 
(b) the remaining provisions of this Act shall not apply.” ^ _e 


TIT 





Au 
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Sri Chengalvaroyan argued that section 29 (2) will not apply to.the instant 


case because the period of limitation prescribed in section 390«A of the City ` 


Municipal Act is the same as prescribed for such a suit by the First Schedule of the 
Limitation Act. He contended that if only the period of limitation prescribed by. 
the special law was different from the period prescribed for a particular suit by the 
First Schedule of the Limitation Act, the application of section 19 of the Limitation 
Act would stand excluded. The entire argument proceeded*on the assumption 
that the period of limitation prescribed by the Limitation Act for a suit of this nature 
is the same as that prescribed by section 390-A of the City Municipal Act. But 
this assumption in my opinion, appears to be incorrect. The article that can, 
if at all, be said prima facie to apply is Article 56. That article governs a suit for 
the regovery of the price of work done by the plaintiff for the defendant at his re- 
quest where no time has been fixed for payment. "There is no evidence in this case 
that the work in question was done at the request of the defendant. In fact, the 
liability arose by virtue of the provisions of sub-section (2) of section 218 of the City 
Municipal Act and not on any other basis. If Article 56, therefore, is not applicable, 
as I think it does not, the only other article left is Article 120 which prowides for 
six years from the date when the right to sue accrues. "The period of limitation 
prescribed by section 3g0-A is, therefore, different from the period prescribed by 
Article 120. Section 29 (2) of the Limitation Act will, in the circumstances, be 
attracted. The result will be that by operation of clause (b) of sub-section (2) of 
section 29, the application of section 19 of the Limitation Act will stand expressly 
excluded. It will follow, therefore, that Exhibit A-48 cannot help the plaintiff- 
Corporation as an acknowledgment of the defendant’s liability. The suit which 
was instituted on June 26, 1953, was therefore, barred by limitation ; and the con- 
clusion arrived by the Courts below is correct. : 


The Second Appeal fails and is dismissed with costs. No leave. 
R.M. ———— Appeal dismissed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
(Special Original Jurisdiction). . 
PRESENT :—Mnr. JUSTICE RAMACHANDRA IYER. 


The Management of the Tiruchi-Srirangam Transport Company i 
(Private) Ltd. .. Petitioner” 


v. : 
The Labour Court, Madurai and another .. Respondents. 


Industrial Disputes Act (XIV of 1947), section 33 (c) (2)—Scope of—Discharged wortman—If could 
invoke the aid of Labour Court. : 

Having regard to the object of the legislation and the context in which section 33 (c) (2) of the 
Industrial Disputes Act, 1947, came to be enacted it is clear that the section would enable a Labour 
Court to adjudicate on claims made not only by workmen who are still under the employment of the. 
Management but also by discharged workmen as well. The expression ‘any workman’ would include 
a workman who would be entitled to any benefit conferred under the Act and should necessarily 
include a discharged worker as well. But where a workman was not in service even on the date of the 
dispute such a workman will not be one entitled to any benefit under a settlement or award which will 
be binding only on the persons specified in section 18 (3) of the Act. Such persons cannot invoke 
the aid of the Labour Court under section 33 (c) (2) of the Act. 

Petition under Article 226 of the Constitution of India, praying that in the 
circumstances stated therein, and in the affidavit filed thérewith the'High Court 
will be pleased to issue a writ of certiorari calling for the records in Claim Petition 
No. 227 of 1958 on the file of the Labour Court, Madurai and quash the order dated 
21st November, 1958 and made therein. . 


P. V. Marthandam, for Petitioner. 
B. Lakshminarayana Reddi, for second Respondent. 





25th October, 1960. 


* W.P. No. 658 of 1959. 
2 225 (3rd Kartika, 1882,—Saka), 
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The Court made the following ` l i 





' OnmbpzR.—-This is a petition under Article 226 of the Constitution to call for 
the records in Claim Petition No. 227 of 1958 on the file of the Labour Court, 
Madurai, and to ‘quash the order dated 19th November, 1958. The second res- 
pondent to this petition, Iswaran, was employed as a Traffic Supervisor in the 
Trichy-Srirangam Jansport Co. (Private,) Limited, the petitioner. His services 
were terminated on 21st December, 1956, under a scheme of retrenchment. 
Subsequent thereto, there were disputes between the Management and the other 
workers in regard to the payment of bonus for the years 1955-56 and 1956-57. A 
settlement was reached before the Conciliation Officer on 29th April, 1958. In 
pursuance of such settlement, the Management declared an additional bonus of one 
month's wages for each of the two years. f . 

Iswaran was however not paid anything by way of bonus though he had 
worked during those years persumably because he was not in service on the date 
of the dispute which ended in the settlement referred to above. Feeling aggrieved, 
he -applied to the Labour Court, Madurai, for an order under section 33 (e) 
(2) of the Industrial Disputes Act for ascertainment of the bonus due to him under 
the settlement and for a direction to the Management to pay the same. The Labour 
Court held that Iswaran would be entitled to the additional bonus of one month's 
wages for the years 1955-56 and also a bonus proportionate to the period of his 
service in the following year. The Court passed an order directing the Manage- 
ment to pay a sum of Rs. 189-44 nP. Itis this order that is challenged as one beyond 
the gurisdiction of the Labour Court. 


Mr. Marthandam, who appeared for the Management, contended that the 
jurisdiction of the Labour Court to pass an order in favour of the respondent de- 
pended in turn on its jurisdiction to entertain the claim at the instance of the second 
respondent. According to the learned counsel, the Labour Court being one. 
created by statute for a special purpose, its powers and jurisdiction being defined 
therein, the person who seeks its assistance for enforcing certain alleged rights should 

: prove strictly that he was one to whom relief was contemplated under the provisions 
of the Act. It was argued that section 33 (c) (2) under which an application was 
made to the Labour Court read in the light of the definition of the term ‘‘ worker ” 
in section 2 (s) of the Act would not cover the case of discharged worker. Section 
33 (c) (2) states : : 


“ Where any workman is entitled to receive from the employer any benefit which is capable of 
being computed in terms of money, the amount at which such benefit should be computed may, 
subject to any rules that may be made under this Act, be determined by such Labour Court as may 
be specified in this behalf by the appropriate Government, and the amount so determined may be 
recovered as provided for in sub-section (1) ”. 


The term ‘‘ workman” has been defined in section 2 (s) as: 


** any person (including an apprentice) employed in any industry to do any skilled or unskilled 
manual, supervisory, technical or clerical work for hire or reward, whether the terms of employment 
be express.or implied, and for the purposes of any proceeding under this Act in relation to an industrial 
dispute, includes any such person who has been dismissed, discharged or retrenched in connection 
with, or as a consequence of, that dispute or whose dismissal, discharge or retrenchment has led to that 
dispute. . . . . . . + . ©? (The rest of the section is omitted as unnecessary). g 


Mr. Marthandam's argument is that on the terms of the definition of “ work- 
man", a discharged or dismissed employee could not be held to be a workman except - 
in regard to proceedings relating to industrial disputes, i.e., collective disputes, while 
in all other cases a workman would only mean an employee in actual service. A 
proceeding under section 33 (c) (2) being one not relating to an industrial dispute 
but merely an individual dispute, a discharged workman could not it is contended 
resort to the machinery provided by section 33 (c) (2) for obtaining relief from the. 
Labour .Court.. Learned counsel referred. to the provisions—of.- section. 2- (s) 
before its amendment in 1956 which did not contain the clauses relating to workers 
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concerned in an industrial dispute and a decision of the Calcutta High Court under, 
that section, in 7. Chowdhury v. M.C. Banerjee’, where it was héld (under the 

unamended section) that in order to be a ‘workman ” within the meaning of the 

Act, one must either be in employment or be discharged during the pendency of 
an industrial dispute. The principle of that decision is sought to ‘be applied to 

the definition of the term workman even under the amended Act, so far as the 

matter relates to individual and not industrial disputes. , s 


‘Fhe argument is no doubt attractiye but I am unable to accept thesame. Sec- 
tion 33 (c) (2) refers to a claim by any workman which prima facie will include dis- 
missed or discharged workman as well. In order to ascertain the class of people 
to whom the remedy under section 33 (c) (2) is provided, itis necessary first to 
ascertain the intention of the Legislature when it enacted section 33 Lc) (2). Was 
it merely intended to provide a remedy for the limited class of persons who were in 
actual employment on the date of the application under that section or to discharged 
or dismissed workers as well. It is a settled rule of-construction that definitions 
_ in statutes must be read subject to the qualifications variously expressed in the defini- 

tion clauses which created them such as unless the context otherwise requires, 
etc., (Craies on Statute Law, page 95). In the present case section 2 expressly makes 
the definition applicable unless there is repugnance to the subject or context. Sec- 
tion 33 (c) (2) provides a machinery for the ascertainment of monetary values of 
benefits to which a worker would be entitled to under the settlement or award passed 
under the Act or under.the provisions of the Act. In all cases the primary duty of 
- a Court in construing a provision like section 33 (c) (2) isto gather the intention 
of the Legislature as expressed in the enactment. In certain statutes it may be ehat 
on account of obscurity of language it would not be possible to ascertain the inten- 
tion without having regard to the circumstances with reference to which the words 
` were used. The rule that the circumstances attending the enactment could be looked 
into for a true interpretation of the statute was laid down as early as 1584 in what 
is known as ,Heydon’s case?. That rule is stated thus: 


* That for the sure and true interpretation of all statutes in general (be they penal or beneficial 
restrictive or enlarging of the common law) four things are to be discerned and considered—(1) What 
was the common law before the making of the Act; (2) What was the mischief and defect for which the 
common law did not provide; (3) Whatremedy the Parliament hath resolved and appointed to cure 
the disease of the commonwealth; (4) The true reason of the remedy. And then the office of all the 
Judges is always to make such construction as shall suppress the mischief and advance the remedy, 
and to suppress subtle inventions and evasions for the continuance of the mischief and pro privato 
commodo, and to add force and life to the cure ard remedy according to the true intent of the makers 
ofthe Act pro bono publico.” (Vide Craies on Statute, page 9r). 


This rule of interpretation will apply not merely to the common lw but to 
the Jaw as it stood under the provisions of the statute as well. In order therefore 
to ascertain whether any workman used in section 33 (c) (2) would comprehend 
only those in actual employ and not discharged workman as well, it would be 
necessary to consider the history of the provision. That such a method is 
permissible would be apparent from the following passage extracted in Craies 
Statute Law (5th End.) page 119. cial ; 


‘In the construction of a statute it is of course at all times and under all statutes permissible 
to have regard to the state of things existing at the time the statute was passed and to the evil which 
‘as appears from its provisions, it was designed to remedy.” À ; ; 

The Industrial Disputes Act of 1947 was enacted for the investigation and 
settlement of industrial disputes by providing a machinery for conciliation or 
‘adjudjcation. By Act XLIII of 1953, a new chapter V-A was introduced by way 
of amendment to the Industrial Disputes Act, 1947. That chapter provided for 
payment of lay-off compensation to the worker (sections 25-A and 2 5-E) and the 
conditions subject to which each worker may be retrenched and the compensation 
payable to him on such retrenchment (sections 25-F to 2 52H). Section 25-I invested 
the Government,with a power to recover any money due from the employer under 


hoc 53 Cal, W.N, 256, @ (1984) g Coke’s Rep. 8 : 96 ER, 697, 
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«diat chapter. But that provision did not enable the Government to adjudicate 
` disputed questions of liability or to ascertain even the quantum payable to the worker 
by the Management. It was merely a procedural section for an already ascertained 
liability: Vide C. B. R. Rainam & Co v. Ekambaram and another!, There was thus 
no machinery after the amendment effected in 1953 to adjudicate disputed questions 
even in regard to rights declared by the statutes like the one under chapter V-A. 
Act XXXVI of 1956 introduced several amendments to the Industrial Disputes Act, 
1947. By that Act section 25-I was repealed and the manner of recovery ‘of the 
moneys due to the employers from the employee was provided for and the mode 
of ascertaining the same was enacted in section 33 (c). In Kasturi &? Sons v. 
Salivateeswaran?, the Supreme Court considering the effect of the provision stated : 


** Sub-sectioft (1) of section 33 (c) has been added by Act XXXVI of 1955 and is modelled on the 
provisions of section 17 of the present Act. Section 33 (c), sub-section (2), however, is more relevant 
for our purpose. Under section 33 (c), sub-section (2), where any workman is entitled to receive from 
his employer any benefit which is capable of being computed in terms of money, the amount at which 
such benefit may be computed may, subject to any rules made under this Act, be determined by such 
Labour Gourt as may be specified in this behalf by the appropriate Government, and the amount so 
determined should be recovered as provided in sub-section (1). ‘Then follows sub-section (3) which 
provides for an enquiry by the Labour Court into the question of computing the money value of the 
benefit in question..... These provisions indicate that, where an employee makes a claim for some 
money by virtue of the benefit to which he is entitled, an enquiry into the claim is contemplated by the 
Labour Court, and itis only after thelabour Court has decided the matter that the decision becomes 
enforceable under section 33 (c) (1) by a summary procedure." 


It is now settled that section 33 (c) would comprehened all kinds of benefits 
to which a worker would be entitled whether such benefits be monetary or non- 
monetary. Section 33 (c) (2) would entitle the Labour Court to ascertain the 
liability of the employer in respect of these benefits. What are the benefits to which 
a worker would be entitled to under the Act which would require ascertainment 
under section 33 (c) (2). We can conceive of a case of benefits under an award 
or settlement or one under chapter V-A of the Act. Chapter. V-A itself provides 
for payment to the worker of the nature of lay-off compensation or retrenchment 
compensation. (Once an award is passed the enforcement of the benefits declared 
by it to any particular worker could only be considered as an individual claim. It 
is not disputed that even in regard to such individual claims resort could be had 
to the provisions of section 33 (c) (2). Similarly in a case of retrenchment 
compensation a claim could be made only by a discharged worker. That would also 
be only a case of an individual dispute. "Therefore it is clear that the object of the 
Legislature is to provide for the adjudication of individual claims not necessarily 
by persons who are still under the employment of the Management but by discharged 
persons as fvell. "Therefore to construe section 33 (c) (2) in the light of the definition 
contained in section 2 (l) would be ‘manifestly inconsistent with the mischief sought 
to be remedied and it must be held that the intention of the Legislature was that 
the former provision would apply to discharged workman as well. ‘The words ‘ any 
workman’ would mean a workman who would be entitled to benefits conferred 
under the Act and should necessarily include a discharged worker as well. I am 
therefore of opinion that the Labour Court would have jurisdiction to entertain 
the claim. 


But Mr. Marthandam has raised another objection to the propriety of the order 
passed by the Labour Court which appears to be sound. According to the learned 
counsel section 33 (¢) (2) would only enable a person to resort to the Labour Court 
only where money is due to a workman who would be entitled to the benefit under 
a settlement or award. In the present case, the worker was discharged in the year 
1956. The actual dispute which culminated in the settlement dated goth: April, 
1958, was initiated by notice dated 7th April, 1958. Learned counsel refers me 
tosection 18 (3) which enacts the persons on whom a settlement or award is binding. 
Section 18 (3) (a) read with clause (d) states that a workman who was employed 
SS ee LU UUM——————————M—ÓPBM——MÓMÁÁÁÁÉáI LN 
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in the establishment on the date of the dispute and all those who subsequently beg 
came employed in that employment would be entitled to the benefits of the settle- : 
ment. It is contended that as Eswaran was not in service on the date of the initia- 
tion ofthe dispute, he would not be one to whom the benefit of the settlement would 
apply. I am of opinion that the argument is well founded. : 


Mr. Lakshminarayana Reddi for the respondents however contends that this 
‘point was not taken before the Labour Court and therefore he had no opportunity 
of adducing evidence as to when exactly the dispute arose in regard to the bonus for 
the two years. I am not convinced that the point was not taken before the Labour 
‘Court as the counter statement filed by the Management clearly sets out that point. 
But learned counsel is certainly right when he stated that the Labour Court has not 
considered those objections. According to the learned counsel, although it is not 
possible to have a claim for 1956-57 before the worker was dismissed there is a 
possibility of there having been a claim or demand for bonus for the earlier year 
as the worker was in service till the following year. This is a matter which has got 
to be considered by the Labour Court. The Labour Court has held that as, Iswaran 
' was in service during the entire period of 1955-56 and a portion of the year 1956- 
57 he should be held entitled to the bonus. ‘That is not the only consideration on 
which he would be entitled to the bonus. He has got further to satisfy that he got 
a benefit under the settlement, namely, that he was a worker on whom settle- 
ment would be binding under the provisions of section 18 (3). This matter has not, 
been investigated by the Labour Court. : 


I therefore quash the order of the-Labour Court and direct it to rehgar the 
claim petition as to whether the second respondent was a person who. would be 
entitled to any benefit under the settlement. The rule nisi is made absolute. 
There will be no order as to costs. 


R.M. : SSS . Rule absolute. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. . 
PRESENT :—MR. JUSTICE SRINIVASAN. , 


G. Sarangapani Iyengar Appellant* — 
. v. r i 
"Krishnan and others i : .. Respondents. ` 


Civil Procedure Code (V.of 1908), Order 32, rule 7—Suit by son for possession and mesne profits on basis 
of partition—Father, mother and their four minor children as defendants attacking partition as sham and 
colorable—Plaintiff challenged to take a special oath taking such oath—Decree passed for poss@sion and mesne 
profits—If compromise requiring sanction of Court to bind the minors. > 


In a suit to recover possession and mesne profits on the basis of an alleged partition against the 
father, mother and four minors as defendants, the defence was that the partition was sham and color- 
able. On the plaintiff being challenged to take special oath, the plaintiff took the oath and a decree 
was passed for possession and mesne profits. Ina subsequent suit by the minors it was contended 

_ that the decree in the earlier suit as regards mesne profits proceeded on a compromise and as 
sanction of Court was not obtained it was not binding on'thé minors. In the circumstances, 


Held : When once it was decided in favour of the plaintiff in the earlier suit on the basis of the 

oath, which was but a species of evidence,the result had necessarily to follow that the decree for posses- 
-sion as well as mesne profits had to be given. The circumstance that “ these defendants consent 
- to a decree ” formed part of the memo. filed on behalf of the minors did not make it a compromise 
entered into on behalf of thé minors. Such agreement did not come within Order 32, rule 7 of the 
Civil Procedure Code. .The prior decree for mesne profits was accordingly binding on the minors. 


The matter cannot be examined without reference to the particular facts which went to the 
challenge to take the oath. B i i oe A : 


. . Appeal against the Decree of the Court of the Subordinate Judge, Madurai, 
.in Appeal Suit No 29 of 1958 preferred against the Decree of thé Court of the 
"District Munsif of. Madurai Town in Original Suit No 197 of 1957. wo 





.^ ^ ASA No. 22 of 1959 " ^77 ae ~ --1oth November} 1960. 
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T. S. Kuppuswami Ayyar, for Appellant. 
-Ne M. Natesan, for Respondents. 
The Court delivered the following 


JupGMENT :—This Second Appeal arises under the following circumstances. 
The appellant, as plaintiff in O. S. No. 212 of 1953 on the file of the District Munsif, 
Madurai, sued to recover possession of certain property and for mesne profits from 
the defendants in tht suit. Those defendants consisted of the father, the mother arid 


the four minor defendants. The case set up by the present appellant (plaintiff 
än that suit) was that that item of property had vested in him by reason of certain 
earlier partition arrangements which had been effected. “The defendants in that 
suit resisted that contention and’ attacked the alleged partition arrangements"as 


sham and colourable transactions. Issues were joined, and 


at the time of trial,-the*- 


plaintiff in that suit was challenged to take a special oath for the purpose of resolv+* 
ing the controversy whether there was a valid partition entitling the plaintiff-to 
the property in question.. Such an oath was taken, and, thereupon, the learned 
District Munsif passed a decree for possession.of the property and for mesne profits, 


as prayed for in that suit. 


The minor defendants in that suit, as plaintiffs in the suit leading to this appeal 
(O. S. No. 197 of 1957, District Munsif's Court, Madurai Town), alleged that, in 
so far as the decree in. O. S. No. 212 of 1953 laid upon them the liability to-pay ` 
mesne profits to the successful plaintiff therein, who is the appellant here, is vitiated 
* for the reason that the decree was based on-a compromise, which required thé:perz —- 
mission of the Court, and that such permission had not been obtained. In claim- 
ing that the decree was based on:a compromise, what is really contended-is that,. 
in putting the plaintiff in that suit on a special oath in resolving the controversy 
in that suit, the challenge to take the special oath and to abide by the result, there- __ 
of, virtually amounted to a compromise, which should invite the applicationóf-- = 


‘Order 32, rule 7. The minors, as plaintiffs, however, did 


not attack that portion 


of the decree, which related to the possession of the premises in question, whicli 


also resulted from the taking of the special oath. 


"The contention of the appellant. as defendant in this s 


wit was that it was not 


a compromise and that no permission of the Court was required for inviting the. ~ 


opposing parties to take the oath under the Special Oaths Act. 


' On the issue whether the decree should bé set aside 


as against the- minor’ 


plaintiffs, the learned District Munsif came- to-the conclusion that- the require- 
ments of the Civil Procedure Code were not attracted to the present case and that. 


the decree in that suit, O. S. No. 212 of 1953, was not liable to be set aside. - 


In an appeal, however, the learned Subordinate Judge of Madurai. took a 
different view. He thought that the earlier decisions which dealt with this point 
and which were relied on by the learned District Munsif, did not have any. applica- 
tion and that there had been.a violation of the requirements of Order 22, rule 7, 


"which necessarily led to the result that the-decree in-so far 
cerned, which proceeded on the basis of the compromise, had 
this Second Appeal. exi 


It has been argued on behalf of the appellant that, the only point in contro- 


as the minors are con- 
to be set aside. Hence 


versy between the parties being whether the possession by the minor-plaintiffs 
along with their parents was in their own right and whether the partition that was 
pleaded by this appellant as plaintiff in that suit was vitiated for any of the reasons _ 
alleged by these minors, on a determination of that question, the inevitable result 


would follow that the suit had either'to be dismissed or 


decreed. "There could 


not, it is argued by learned counsel for the appellant, survive any matter for. any . 
further examination by the trial Court, and, certainly, the. question of mesne profits 


Would not also call for any further examination. If it was 


found on the taking of 


the special oath that the contention of these defendants, who were in possession of 
the premises, that the partition transactions were sham' ant nominal could not be 


Sustained, their possession became- unlawful, arid since in the. 
30 


written statement there 


.Singh*, and also Baldeo Singh v. Niras Singh?. - 


4 
294. 2 THE MADRAS LAW JOURNAL REPORTS. š [1961 


had been no plea taken regarding. the quantum-or liability to mesne profits, the 


Court would naturally have passed the decree. It is urged, therefore,-that, in so% . 


far as the question of mense profits was concerüéd, there was no comprómise between. 
the parties, which, in order to bind the minor defendants, should have had the sanc- 
tion of the Court. 24 i eem 


It is unnecessary to examine in detail the decisions bearing upon this point. 
Chengal Reddi v. Venkata Reddi!, had clearly laid it down that the procedure of taking, 
a special oaths is only one method of letting in evidence on-a disputed: issue; and 
in so far as there is an agreement even on behalf of a minor party to a suit, inviting 
the other party to take an oath, such agreement does not come within the scope of 
Order 32, and the evidence so let in would be conclusive. The learned Judges have 
taken care to specify that such evidence would be operative only in so far as that 


particular issue is concerned and would not decide the.suit in its entirety. The 
importance of that decision consists in the fact that it establishes that, where a special 
oath is taken, it amounts to the tendering of evidence of a particular kind on a 
specified matter. This principle has been followed in Sheo Nath Saran`v: Sukh Lal 


T . 

What is, however,'contended on behalf of the respondents in this appeal is 
that the agreement, Exhibit B-6, to take the special oath is couched.in this manner. 
‘Ifthe plaintiff will take oath by putting out camphor in Court. ...... ` these de-- 
fendants consent to a decree,and vacate possession of the suit premises." The portion. 
let out relates to the point in issue to be decided in a particular manner on the taking 


of the oath, -Learned counsel for the respondents argues that, since this agreement: 


goes to the extent of enabling the Court to pass a decree on the taking of the path, 
it comes within the-mischief of Order 32, rule 7. It seems to me that the matter 
cannot be examined without reference to particular facts which went to the challenge 
to.take the oath. It is obvious from what has been stated earlier that the only real 
point in controversy between the parties was about the possession of the house, and,. 
when once it was decided in favour of the plaintiff in that suit on the basis of the 
oath, which was but a species of evidence; the.result had necessarily to follow that 
the decree for possession as well as mense profits had to be given. The circumstance 


. that-'tliese defendants consent to a decree” formed part of the mento. filed on behalf” 


of:the minors does not amount, in my opinion, to a compromise entered into on 
behalf of the minors.-It is trie that, iri Parbhu Dayal v. famil Ahmad‘, the distinction: 
was ‘drawn between the establishment of a fact on the basis of a special oath and a. 
éompromise or agreement by guardian which required the sanction of the Court. 
On the facts of that particular case, it was held that, though the minor was bound 
by'reason of section 11 of the Oaths Act, the statement of the niinor's guardian that: 
the suit could be decreed was held not to be binding on the minor, because that: 
part of the statement, amounted to a compromise in respect of other matters in. 
controversy. I am not satisfied that the facts of that decision have any application: 
here. y : 

‘It seems to me, therefore, that, when once the minor defendants in that suit 
became bound as a result of the oath taken by the plaintiff therein, the subsequent 
decree of the suit followed as a matter of course and was not based upon any con- 
sent or agreement of the guardian. The grounds upon which the learned Sub- 
ordinate Judge distinguished the decisions on the point do not appear to be valid. 

' Learned counsel for the appellant does not seek to enforce the decree against: 
the minors on the basis of any personal liability. ‘ 


- -In the result, the judgment and decree of the Subordinate Judge are set aside- 


and those ofthe District Munsif restored. There will be no order as to costs in this: 
appeal. E : ; j 

.," .No leave. ! " : a e 

KS. f — c : Appeal allowed.. 
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> 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. | 


: . PRESENT MR. JUSTICE VEERASWAMI, : 
Abdul Majid Lebbai h. >a. Appellant 
e v. . 
Papathi Ammal and another vx a. Respondents. 


- 9 i D 

Transfer of Property Act (IV of 1882), section 53—Fraudulent transfer—What is. . s 

Madras Indebted Agriculturists (Re-payment of debts) Act (I of 1955), Section 7—Presumption under. 

The test to see whether a transfer is a fraudulent one within the meaning of section 53 0f the à 
Transfer of Property Act, is to find out whether the debtor has retained any benefit for himself uiíder 
the impugned transfer. Hence even in cases where a property is sold to discharge an earlier mortgage, 
if out of the sale price the debtor receives some consideration to himself, however, small it may betha 
transfer will be hit by section 53. The fact that the major part of the sale price went in discharge of 
an earlier mortgage on the very property covered by the sale-deed, does not in any way affect the, 
position. ` . i 


The statutory presumption against the validity of a sale enacted`in section 7 of the Madras 
Indebted, Agriculturists (Re-payment of Debts) Act, 1955, will be attracted in cases where a salé- is 
effected under which the vendor derives some benefit for himself, even thoughthe major portion. 
of consideration for the sale goes in discharge of an earlier mortgage on the very property sold., 


Appeal against. the Decree of the Court of the Subordinate Judge, Thaujàvir; 
in Appeal Suit No. 116 of 1957 preferred against the Decree of the Court of the 
District Munsif of Thanjavur in Original Suit No. 68 of 1956. Tideo Det 

1 : 


~ R. Gopalaswami Ayyangar, for Appellant. , — 
N. R. Sesha Ayyar, for Respondents. Lo vom o 
The Court delivered the. following 


suit property andthe first respondent’s claim in’ E.A. No. 708 of 1955 on- the 
strength of the sale-deed in her favour was rejected by. the trial Court.- It is that 


The.appellant’s case was that the sale aforesaid executed in favour of the first 
respondent was fraudulent and was voidable under section 53 of the Transfer of 
Property Act, that it was executed during the enquiry for arrest in E.P. No. 9 
of.1955, in execution of another decree which the appellant had obtained in 
S.C. No. 716 of .1952 against the second respondent, that.the second respondent 
was actually living opposite to the house of the first resporident and was also rela- 
ted to her and that the sale should be presumed under section 7 of the Madris 
Act (I of 1955) to have been one made with intent to defeat and delay the credi- 
tors of the second respondent. . . 


Although the trial Court was of the view that the circumstances showed that 
the sale was intended to frustrate the appellant in his attempt to realise the fruits 
of his decrees, it nevertheless considered that the presumption under section 7 of the 
Madras Act (I of 1955) was rebutted by the fact that the sale was to discharge a 
pre-existing mortgage on the property and not to delay or defeat the vendor's 
creditors. The trial Court, therefore, decreed the suit. The lower appellate Court 
proceeded upon the footing that the appellant could not avail himself of the pre- 
[MM SSS 
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sumption under section 7 of the said Actin the view that although the second 


respondent was an agriculturist till 12th April, 1955,- he was not’ an agn. 


culturist after 28th’ September, 1955 aüd „agreed with the trial Court that 


same. Itseems to me that this contention has force.. 


.. „The sale in favour of the first respondent was for a consideration of Rs. 600 of 
which Rs. 522 went in discharge of an earlier mortgage of the property, dated goth 
June, .1947. - It is common ground that the second respondent received the balance 
ofiRs. 78 before the Sub-Registrar at the time of the registration of the sale-deed 
and had retained the benefit of that money. It is also common ground that the 
appellant had obtained a decree against the second respondent in S.C. No. 716 ofgq.952 
and had filed E.P. No. 244.0f 1955for the arrest ofthe second respondent in 
execution. The second respondent was actually arrested on 20th September, 1955. 
He:then paid asum of Rs. 10 and took time till 26th September, 1955, for 
settlement cf the outstanding debt due to the appellant under the decree. As I 
said, the sale of the suit. property was executed by the second respondent in: 
favour of the first respondent on 23rd September, 1955. “It is true that on that date 
there was. no subsisting attacnment on the property. But the fact that it was 
executed after his arrest and- before the adjourned date of E.P. No. 244 of 1955 
clearly suggested that the sale was executed with a deliberate intent to frustrate 
the appellant and defeat and delay the creditors of the second respondent. It is no 
doubt well-settled that if the effect of a transfer of immovable property is only to 
defeat a particular creditor or- to. prefer a particular creditor -or creditors of the 
transferor to another, such a transfer cannot be held to be a fraudulent transfer 
within the meaning of.section 53 of the Transfer of Property Act.- It has been 
frequently he'd that a transfer which defeats and delays creditors is nofan instru- 
mént which prefers one creditor to another but an instrument which removes the 
‘property ' from the creditor to the benefit of the debtor. The test to see 
whether a transfer is a fraudulent transfer within the meaning of section 53 of the: 
Transfer of Property Act is to find out whether the debtor has retained a.benefit 

for ‘himself under the impugned transfer. If he has retained any benefit under 


a transfer, the transfer’ will clearly come within the mischief of section 53 cf the 
"Transfer of Property Act. Now in this case it is not denied that the second respon- 
dent under the sale in favour of the first respondent retained for himself thé 
benefit of a part of the consiaeration therefor, namely, Rs. 78. It does not appear 
that the recond respondent was possessed of any other property. In the circums- 
tances, it seems to me that although the sale was substantially for discharging an 
earlier mortgage and the mortgage in fact was discharged by the first respondent, 
inasmuch as the second respondent obtained a benefit for.himself under the sale 
to the extent of Rs. 78, which he could have applied in discharge of his other debts, 
the-gale was a fraudulent one within the meaning of section 53 of the Transfer of 
Property Act. This conclusion is reinforced by the other circumstances already 
referred to, and the particular time in which the sale was executed. In my opinion, 
the sale, dated 23rd September, 1955, was, therefore, voidable at the instance of the 
appellant and the mere fact that the bulk of the consideration for the sale went 
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in discharge of: an-earlier mortgage- on the very: property. covered by the sale. did 
nof, in any way, affect that position,’ 


- The second respondent i in E. A. No. 117 of 1955 claimed that ‘he was an agri- 
culturist entitled to the benefit of section 4 of Act (1 of 1955) and on that ground 
prayed that. the Execütion Petition No. 116 of 1954 should be dismissed. That: 
application was allpwed by the learned District Munsiff by his order, dated reth 
April, 1955, on a finding that the second respondent wäs an agriculturist entitled _ 
to the benefit of that Act. No fresh considerations appear to have been placed 
before the lower Courts or proved by the repondents to justify the assumption that 
the second respondent ceased to be an agriculturist subseqeunt to 12th April, 1955. 
In fact it was not disputed before me by the learned counsel for the first DE 
that Act (I-ofag55) was applicable to the second respondent. ` Sub- a 
section 7 of that Act states : : : us 


oe SS 


s Every. transfer of immovable property made by a debtor entitled to the benefits of this Act after: 
the 1st'October, 1958 and before the complete discharge of his debt, shall, in any suit or other proceed- 
ing with respect to such transfer, be presumed until the contrary | is proved, to haye been made with 
intent td'defeat or delay the creditors of the transferor.” 


The sale-deed in favour of the first respondent having been executed by the Second 
respondent on 2$rd September, 1955, the presumption enjoined by the above 
statutory provision applies to it and it has, therefore, to be deemed to be a transfer 
made with intent to defeat or delay the creditorsof the second respondent; ;The. only. 
way the trial Court attempted to get over the presumption was by stating thatthe: 
sale was to ‘discharge. an earlier mortgage. But the factis that the sale was not only. 
to di$charge an earliermortgage but the second respondent obtained a benefit for him-. 
self though to the extent of only a minor portion of the consideration and retained 
it with him to the detriment of his creditors. |On'that ground and in the light of 
other circumstances mentioned by me; I have already held that the sale came withiit- 
the mischief of section 53 of the "Transfer of Property Act. On the same reasoning 
it follows, therefore that the statutory presumption applicable to the sale in Hue 
has not been rebutted. — omes 


"Disagreeing with the Courts below, I hold that the sale-deed Exhibit A-4, dated 
23rd September, 1955, isnot binding on the appellant and that the first respondent. 
is not entitled to a decree as prayed for by her. The Second Appeal is allowed, thé 
judgment and decrees of both the Courts below are set aside and the suit will stand, 
dismissed with costs throughout. -But-inasmuch as the first respondent had paid 
Rs. 522 and discharged the earlier mortgage under Exhibit A-1, the first respondent 
will have a charge on the suit property for that amount namely Rs. 522. In fact 
Sri R. Gepalaswami Ayyangar, the learned counsel for the appellant, conceded 
that the first respondent is. entitled to the charge. The charge in' favour of the 
first respondent will therefore, be provided for i in the decree dismissing the suit. 


No leave, AE cu SN MER: E 
RM." b EST allied 
IN THE HIGH COURT OF JUDICATURE , AT MADRAS: ' 
= = - PRESENT :—MR. JUSTICE VEERASWAML © = 
Sundarambal ba iar dM MEN LM E E Applet : 
Suppiah Pillai Í KS dis NCNES Tenim. d 


~, Hindu Adoption and Maintenance: Act (LXXVII of- 1956) : asia 4 20 orad 24 Effect of on rights 
idir prior Hindu Law and usage. - 


` The Hindu Adoption and Maintennace ‘Act, 1956, is an amënding and codifying lesisistion d 
has an overriding effect and -prevails overall other laws or usages relating to maintenance among. 
Hindus for which provision is made under the Act, Hence on and from the date on watch the Act 


NO, 
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came into force viz., 21st December, 1956, the liability ofa Hindu father to provide for the maintenance 
of his daughter will be governed by the statutory provision under which the right to claim main- 
tenance will cease on conversion of the daughter to another religion. The right to claim mainte- 
nance being a personal right, a person who has lost the right as a result of conversion to another 
religion cannot suefor past maintenance either after the coming into force of the Act. 

: Appeal against the decree of the District Court of Madurai, in Appeal Suit 
No. 219 of 1957, preferred against the Decree of the Court of the District Munsif 


of Madurai Town at Madurai in O.S. No. 345 of 1956. ". ' 


K. V. Srinivasa Ayyar, for Appellant. 
N. S. Srinivasan, for Respondent. 


“i+ “The Court delivered the following `. d NN CENT f 
os ‘TupGMENT.—The appellant, a Hindu unmarried girl, sued her father for past 


‘maintenance from 20th December, 1948 to 20th September, 1958 and future main- 
tenance from the date of thesuit. Pending the suit she got employed on rst June, 
1956, became a convert to Christianity and married a Christian husband on 7th July, 
1957. "The Hindu Adoption and Maintenance Act, 1956, came into fórce.in the 
meantime on 21st December, 1956. The trial Court granted a decree for past 
maintenance as prayed for but restricted future' maintenance upto 23rd January, 1957, 
on.the erroneous assumption that the said Act came into force on that date. The rate 
"atwhich maintenance was-decreed is not material for purposes of this Second Appeal. 
The father having appealed.against the decree; the lower appellate Court allowed: 
the appeal and dismissed the suit on the view that by reason of the first plaintiff's 
conversion to Christianity she could no longer claim maintenance under the said 
Act and the Act itself had to the extent'to which it made provisión, had repealed 
‘Hindu law and usage relating to maintenance. Hence the Second Appeal by the 
first plaintiff. io v i © 
7 Sri K. V. Srinivasa Iyer, the learned counsel for the appellant contended that 
as the repeal of Hindu Law and usage relating to maintenance took effcct only from 
the date on which the Act came into force, there was nothing in the Act which pendente. 
dite extinguished the first plaintiff's right to maintenance under Hindu Law in force 
‘until the date ofits repeal. On the other hand, Sri N. S. Srinivasan, the learned 
counsel forthe respondent, urged that the right to sue for maintenance being not 
a vested right, the law as it stood at the date of the decree governed the rights of 
the. ‘parties. According to him-the only law under which the first plaintiff could 
sustain her claim being the Act and not Hindu’ Law which it had repealed and as 
by reason of her conversion, the Act no longer applied to her, the suit was rightly 
dismissed by the lower appellate Court. ser 


The relevant provisions of the Act are these : 


g 
** 4. ` Save as otherwise expressly provided in this Act— 


. (a) any text, rule or interpretation of Hindu Law or any custom or usage as part of that law 
‘in force immediately before the commencement of this Act shall cease to have effect with respect to 
any matter for which provision is made in this Act ; f 


(b) any other law in force immediately before the commencement of this Act shall cease to 
apply.to Hindus in so far as it is inconsistent with any of the provisions contained in this Act ! 
ox * _* * + * 
20 (1). Subject to the provisions of this section a Hindu is bound, during his or her lifetime, 
to maintain his or her legitimate or illegitimate children and his or her aged or infirm parents. 


(2) A legitimate or illegitimate child may claim maintenance from his or he- father or mother 
so long as the child is a minor. i: . 


(3) The obligation of a person to maintain his or her aged or infirm parent ora daughtér who 
is unmarried extends in so far as the parent or the unmarried daughter, as the case may be, is unable 
to maintain himself or herself out of his or her own earnings or other property. 

` Explanation.—In this section * parent ’ includes a childless step-mother. 
* * * * * * 


24. No person shall be entitled to claim maintenance under this chapter if he or she has, ceased - 
to be a Hindu by conversion to another religion.” 7e 


P4 
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* The object of the Act is not merely to amend but to codify the law relating to 
maintenance’ of Hindu dependents... Section 4 provides, therefore, that Hindu 
Law and usage to the extent to which the Act has made provision for rmaintenance, 
shall cease to have effect and that all other laws inconsistent with its provisions shall 
also cease to have effect. The Act has thus an overriding effect and prevails 
over all other laws relating to Hindu maintenance for which it has made provision. 
On and from the date on which the Act came into force, it isthe provisions of the 
Act and not Hindu Law that regulate the liability of a Hindu to provide maintenance. 
Section 20 enjoins that a Hindu father is bound to maintain among others, his un- 
married daughter who is unable to maintain herself from her own earnings or other 
property. Under Hindu Law, of course, the father’s liability was wider and did 
not depend on his unmarried daughter’s ability to maintam herself. Section 24, 
which is important for purposes of this appeal, is clear that if a person ceases to be 
a Hindu, he or she is disentitled to claim maintenance under the Act. 


Obviously on account the fact that-the -plaintiff ceased to -be a Hindu. and 
became a Christian, she has lost her right to claim maintenance any longer under 
the Act. By reason of section 4, Hindu Law relating to maintenance is no longer 
in force either from 21st December, 1956. The result, therefore, is that the first 
plaintiff is not entitled to maintenance either under the Act or Hindu Law of main- 
tenance which has ceased to exist after that date.. -The question then is whether:her 
claim for the period anterior to that date is enforceable any more. 


It seems to me that the answer to the question will depend on the nature of ‘the 
righ¢ to claim maintenance. It is well-settled that the right to claim maintenance 
is no more than a mere personal right. It is certainly not a vested right which can 
be assigned. A decree for maintenance fixed at a specified rate is another matter. 
The personal right itself stemmed from the relationship of the parties and thé’ provi- 
sions of Hindu Law relating to maintenance. Being a personal right, it cannot 
naturally survive the person claiming it. I think the same result will follow upon a 
conversion of a Hindu to another religion. After ceasing to be a Hindu she .or he 
cannot enforce his or her right to past maintenance under Hindu Law. Can.a Hindu 
daughter after her marriage bring and sustain an action to recover past maintenance? 
On principle and having regard to the nature of the personal right, she cannot. 


From what I have said above, it appears to follow that when-once Hindu Law 
of maintenance céases to operate, the right of a Hindu to claim past maintenaricé 
also ceases automatically. In my opinión, this conclusion inevitably flows from the 
fact that the right to claim maintenance, past or future, is not a vested right but 
a personal one depending on the personal law. If the personal law ceases, the 
personal right to sue under that law too ceases. In other words, the continued 
existence of Hindu Law of maintenance is the foundation on which the right to sue 
for maintenance is founded, i i LM 

In this case, therefore, Hindu Law of maintenance to the-extent provided by 
the Act having ceased to have force from 21st December, 1956 and as the plaintiff 
due to her conversion to Christianity became disentitled to claim maintenance 
under the Act, the lower appellate Court rightly dismissed the suit. Sri K. V. 
Srinivasa Iyer contended that the Act was not retrospective in its operation. But 
on the view I have expressed above, the question does not arisé for consideration. 


The Second Appeal fails and is dismissed. But in the circumstances, there will 
be no order as to costs. `- . : EE. 


Leave granted. : 
R.M. ME i Appeal dismissed. 


M 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 4, 


ü ; 
PRESENT :—MR. JUSTICE JAGADISAN. 


Subbaroya Chettiar l z. E Appellant* 
E v. 
Vythiánatha Mudaliar ; Í i NO  Respondeni. 


: Madras Agriculturists’ Relief Act (IV of 1938), section 13—Scaling down of debts under—Re-opening 
of transaction—Scope of. : 


Section 1 3 of the Madras Agriculturists’ Relief Act, 1938,.is a specific provision with regard to 
‘debts incurred after the Act and there is no provision under it to scale down debts by tracing the debt 


back to its inception as in cases under sections 8 and g of the Act. Hence where a debt incurred 


- for the first time after the Act, has been renewed several time by adding interest*in excess of the 
statutory rate in a suit brought on the last promissory note the debtor cannot claim to reopen the last 
transaction and get the interest calculated on the original debt at the statutory rate. 


S. M. Tharaganar v. Sankarapandia Mudaliar, (1958) 2 M.L.J. 568 (F.B.); referred. 


_ Appeal against the Decree of the Court of the Subordinate Judge of Cuddalore, 
in Appeal Suit No. 242 of 1955, preferred against the Decree of the Court of the 


` District Munsif of Vridhachalam, in Original Suit No. 478 of 1953. 
ne) ERS om Viraraghavan, for Appellant. 


M. Natesan, for Respondent. 
The Court delivered the following © l E 


JupementT.—The appellant in this Second.Appeal instituted O.S. No? 477 
of 1953 on the file of the District Munsif’s Court, Vridhachalam, for recovery of a 
sum of Rs. 1,819, alleged to be due to him on a promissory note, dated 3rd January, 
1948, executed by the defendants along with another, one Velamarudai, in his 
favour. There.were prior transactions betweeri the parties, and one of the grounds 
raised by the defendant was that he was an agriculturists entitled to the benefits of 
. Madras: Act (IV of 1938), and that the suit promissóry note being only a renewal of 
earlier promissory notes executed by him, the suit debt claimed should be scaled 
down appropriately in accordance with the provisions of the Act. The learned 
District Munsif of Vridhachalam decreed the suit as prayed for, overruling the 
contentions of the defendant. There was an appeal by the defendant which was 
‘heard by the learned Subordinate Judge of Cuddalore in A.S.. No. 242 of 1955. 
The learned Subordinate Judge allowed the appeal in part, holding that the suit 
promissory note merely represented renewals of prior transactions and that the plain- 
‘tiff could not recover anything more than the amount advanced at the jme of the 
origin of the debt together with the statutory rate of interest prescribed under the 
Act. A joint memo. of calculation was filed before the learned Subordinate Judge 
and a decree was passed, giving effect to his judgment, as referred to above. 


., The plaintiff has now preferred this Second Appeal. It is now common ground 
that the transaction between the parties originated as early as 11th November, 1941. 
‘On that date, the defendant, along with Velamarudai, executed a promissory 
note (Exhibit.A-2) in favour: of the plaintiff for Rs. 1,200. Contemporancously 
with the execution of the promissory note, the executants of the note also exécuted 
-a security bond, Exhibit A-1, dated” r1th November, 1941, furnishing security of 
.immovable properties for the debt incurred under the promissory note., The 
' amount referred to in the security bond is a'sum of Rs. 1,500. It is possible that 
it was within the contemplation of the parties that there’ might be future advances 
by the plaintiff to the defendant and Velamarudai, On 11th January, 1944, ithe 
plaintiff received a sum of Rs. 500 towards the debt in his favour. Exhibit A-3 is 
*the endorsement of payment on Exhibit A-2. Thereafter, the plaintiff attempted 
to recover the debt by filing a suit. But the plaintiff and the defendant came 
together and settled the accounts, with the result that, on 31st December, 1944, 





* S.A. No. 304 of 1958 and the Memorandum of objections. 11th July, 1960. 
(goth Asadha, 1882, Sala). 
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\the defendant and’ Velamarudai ‘executed a fresh! promissory note, Exhibit A-4, 
fora sum of Rs. 930, the total liability undertakén' by the defendant as per 
the settlement reached. On grd January, 1948, the defendant and Velamarudai 
executed another promissory note, Exhibit A-5, for a sum of Rs. 1,192, this beirig 
a renewal and consolidation of the earlier debt due under Exhibit A-4. There 
was an endorsement of payment of Re. 1 made on Exhibit A-5 on 2nd January, 
1951, by the defendant. The suit was filed on 11th November, 1953. 


On these facts, itis plain that the plaintiff will be entitled to sue for the recovery 
. of the. principal amount found mentioned in Exhibit A-5 together with the statu- 
tory rate of interest at five and half per cent. per annum, it being admitted that the 
defendant is an agriculturist entitled to the benefits of the Act. The contention of 
the defendant, however, was that Exhibit A-5 was merely a renewal of Exhibit A-4, 
which was in turn a renewal of Exhibit A-2, and that the plaintiff could recover 
.only the principal originally advanced togéther with the statutory rate of interest 
provided for under the Act. A Full Bench decision of this Court reported in S.-M. 
Tharaggnar v. Sankarapandia Mudaliar, has now held that if a debt was incurred 
for the first time after the Agriculturists Relief Act and it has been renewed several 
times by adding interest at the contract rate in excess of the rate mentioned in sec- 
tion r3 and a suit brought upon the last pronote, bond or settlement of account, 
the debtor cannot claim to re-open the last transaction and get interest calculated 
on the original debt at the statutory rate. In this case, the first of the promissory 
notes was after the Act, having been executed on 11th November, 1941. The debt 
_was therefore incurred after the Act. Section 13 of Madras Act (IV of 1938) is a 
speđfic provision with regard to debts incurred after the Act. It must be noted that 
there is no machinery under section 13 to scale down the debts covered by that pro- 
vision by tracing the debt back to its inception. Sections 8 and 9 of the Act, which 
deal with the debts incurred before the commencement of the Act, contain express 
provisions for scaling down the debt by tracing the debt sued upon back to the 
inception or the commencement of the liability: The learned counsel for the res- 
pondent has sought to distinguish the decision of the Full Bench from the present 
‘case and contended that, though the defendant was-precluded from seeking relief 
on the basis that the suit promissory note is a renewal of an earlier obligation, yet, 
part of the consideration for the suit promissory note consisted of interest in excess 
of the statutory rate provided.for and therefore such consideration was unlawful 
and illegal. I do not think that the Full Bench case can be distinguished in such 
a manner. Ifthe last promissory note, as held by the Full Bench, can alone be the 
foundation of the rights between the creditor and the debtor, it follows that the 
principal of that note is recoverable, It is-not open to the Court to dissect the prin- 
cipal‘amount covered by the last promissory note and find out to what extent it com- 
prised the interest due on the earlier transactions in.excess of the statutory rate pres- 
cribed under the Act. There is nothing unlawful or opposed- to public policy in the 
act or conduct of a debtor foregoing the benefit of the statutory reduction ‘of his 
liability in order to perform his contractual obligations. Voluntary payments 
.and settlement of accounts by the debtor without availing himself of the statutory 
benefits, knowingly or unknowingly, cannot ipso facto become illegal. In view of 
the decision of the Full Bench referred to above, the plaintiff-appellant will be en- 
titled to a decree for a sum of Rs. 1,192 with subsequent interest from 3rd January, 
1949 at 5$ per cent. per annum. ac . 
The plaintiff has framed the suit as one for recovery of the suit amount based 
.upon a charge created under the security bond, dated 11th November, 1941, Ex- 
hibit A-r.. The learned counsel for the plaintiff-appellant has frankly conceded 
that the suit promissory note, Exhibit A-5, must be treated as being independent 
of the earlier promissory notes and of the security bond, Exhibit A-1. It will not. 
be open to the plaintiff to resist the claim of the defendant to trace the suit debt to 
Exhibits A-1 and A-2 and yet'found his rights on Exhibit A-1. The learned counsel 
has therefore represented to this Court.on instructions from his client that he is 
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not-pressing the charge decree prayed for by him in the plaint. The plaintiff having , 
thus given up that part of the plaint claim which relates to the enfotcement of the 
security bond, there can be no legal difficulty in the way of his getting a simple money 
decree for recovery of the principal amount covered by Exhibit A-5.  . E 


In the result, the Second Appeal is allowed. The judgment and decree of th 
Court below are set aside, and the plaintiff will have a decree ag referred to already 
for recovery of the sum of Rs. 1,192 together with interest at 53 per cent. per annum 
from grd January, 1948. The parties will bear their respective costs in the Courts 
below. The appellant will-get his costs from the respondent in this Second Appeal. 


In view of the concurrent findings of the Courts below, there are no merits in 
the Memorandum of objections. The objections are accordingly dismissed. 
There® will ‘be no order as to costs. -` < g 


R.M. i ——— Appeal allowed. Memorandum 
of objections dismissed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. , 
E PRESENT :—Mnr. JUSTICE VÉERASWAMI. 


The Palayamkottai Municipality, through its Commissioner 
Subramaniam . i .. Appellant* 
v. : : 
G. N. Kantayya and another . -> ` .- Respondents. 
Madras District Municipalities Act (V of . 1920), section 88 (4)—Effeci of—Transferee of trt of 
. property—l liable to pay the tax on the entire property due to failure of transferor to give notice of the transfer. 

It is clear from the terms of sub-section (4) of section 88 of the Madras District Municipalities 
Act, that it only provides for the transferor’s continued liability in the event of his failure to notify 
the Municipality within the time specified in sub-section (1) of the section, of the transfer effected by 
him. The penalty for non-intimation is that notwithstanding the transfer made by an owner of a 
portion of his property, his liability to pay the en tire tax in respect of the whole property would continue 
till the change is made in the registry of the Municipality. Sub-section (4) (a) no doubt also provides 
that the liability of the transferee to pay the tax on that part of the property purchased by him is not 
in any way affected by reason that the transferor’s liability to pay the tax on the entire property conti- 
nues. But that does not mean that a transferee of a part of a property will be liable to pay the tax 
even in respect of the part not transferred to him. a 

Appeal against the Decree of the Court of the Subordinate ‘Judge, Tirunelveli, 
in Appeal Suit No. 2 of 1957, preferred against the Decree of the Court of the 
District Munsif of Tirunelveli, in:Original Suit No. 257 of 1955. 


B. V. Vigwanatha Ayyar, for Appellant. 
K. Srinivasan and .K. Shanmugam, for Respondents. 
The Court delivered the following 


' JuneuENT.—Palayamkottai Municipality, which was the first defendant in 
the suit, is the appellant in this Second Appeal. The suit was to recover a sum . 
of Rs. 522-8-6. The basis of the claim was that this amount had been illegally 
collected from the plaintiff as property tax, and that the Municipality was bound 
to refund the amount. In 1944 the plaintiff purchased“ the second defendant- 
jnamdar's interest in 1.7 acres out of a larger extent of 25.25 acres of land and also 
acquired subsequently in about 1945 the kudiwaram interest in the 1.7 acres. The 
Municipality claimed that the plaintiff was liable to pay tax for the property from 
Ist October, 1948 to 31st March, 1952, even in respect of the remaining extent of 
25.25 acres not transferred to him. As the plaintiff had to stand as a candidate 
for the municipal election and if the tax was not paid the Commissioner, as the Elec- 
tion Officer, threatened to reject his nomination, the plaintiff was compelled to pay 
the tax under protest. The plaintiff's case was that whatever might be the liability 
of the.transferor to the property tax for the entirety of the property consequent upon 
the fact that he failed to give notice within the time prescribed by the statute, his 
liability to tax was only confined to the property transferred to him. -The pro- 


apt 
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perty that, was transferred to him, viz., 1.7 acres was a defined area described by 
"boundaries and extent. 'The defence for the Municipality was that inasmuch as 
‘the second defendant-transferor failed to give notice of the transfer within the time 
prescribed by section 88 (1) of the District Municipalities Act, both the transferor 
-and the transferee of a portion of the property would be liable to property tax for 
the entirety of the property. There were other defences also raised by the 
Municipality such*as that the Court had no jurisdiction, that the suit . was barred 
‘by limitation and that the payment of tax by the plaintiff was a voluntary one 
-Both the lower Courts repelled every one of them and decreed the suit. | 


In this Court, the only point argued on behalf of the first defendant was about 
the liability of the plaintiff to pay property tax even' in respect of the property not 
‘transferred to*him by the second defendant. Sri. B. V. Viswanatha Iyer, the learned 
counsel for the Municipality, contends that it being common ground that no notice 
"was given by the second defendant of the transfer of 1.7 acres to the plaintiff as re- 
-quired by section 88 (1) of the District Municipalities Act, not only the transferor 
‘but alsp the transferee of the 1.7 acres would be liable for the tax for the whole of 
the property under section 88 (4) of the Act. The learned counsel contends that 
'the property tax levied on the entire property of an extent of 25.25 acres was one 
and indivisible and that so long as the provisions of sub-section (1) of section 88 
"were not complied with, the liability of the transferor to pay the entire tax, notwith- 
standing the transfer of a position of the property, continued and that by virtue of , 
the non-obstante ‘clause in sub-section (4) of section 88 the transferee also became 
liable for the entire tax. It seems to me that this contention is based upon a 
confplete misunderstanding of the true scope of section 88 (1) and (4). 
"The liability to pay property tax arises under section 81. The method of assess- 
‘ment of property tax is provided for by section 82. Section 85 provides that the 
property tax shall be a first charge upon the relative property. Section 88 (1) runs : 


,. “ Whenever the title of any person primarily liable to the payment of property tax on any pre- 
“mises to or over such premises is transferred, the person whose title is transferred and the person to 
"whom the same shall be transferred shall within three months after the execution of the instrument 

of transfer or after its registration if it be registered or after the transfer is effected, if no instrument 
‘be executed, give notice of such transfer to the Executive Authority.” 


‘Section 88 (4) runs: 


^A 


“ Every person who makes a transfer as aforesaid without giving such notice to the Executive 
-Authority in addition to any other liability which he incurs through such neglect, coritinue 
liable for the payment of property tax assessed on the premises transferred until-he gives notice or 
until the transfer shall have been recorded in the municipal registers but nothing in this section shall 
tbe held toaect— i ` mies e Mii 3 


(a) the liability of the transferee for the payment of the said tax . . . . . . ." 


-For the purpose of this Second Appeal it is not necessary to set out clause (b) 
‘of sub-section (4) of that section. It is clear from the terms of sub-section (4) 
that it only provides for the transferor’s continued liability in the event of his failure 
to notify the Municipality within the time specified in sub-section (1) of the transfer 
effected by him. The penalty as it were, for not complying with the provisions 
-of sub-section (1) is that notwithstanding the transfer made by him of a portion of 
the property, his liability to pay the entire tax in respect of the whole of the property 
including the portion transferred would continue until a change in the registry is 
effected in the books of the municipality. The contention of Sri B. V. Viswanatha 
-Ayyar, however, is that the words in sub-section (4) ** but nothing in the section 
' shall be held to affect. . . . (a) the liability of the transferee for the payment of the said 
tax” indicated that the transferee was equally liable to pay the entire ‚tax which, 
According to him, is one and indivisible. Sub-section (4) has obviously provided for 
‘no liability and the words relied on by the learned counsel do not justify such 
a. construction. The liability to pay property tax does not arise under sub-section 
(4) of section 88. The liability arises under the other charging provisions of the 
Act, Sub-section (4) ofsection 88 is not a charging provision. Its purpose is mainly 
to safeguard the revenue of the Municipality and with that object in view, 
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it provides that so'long as the'/registry continues in the name of the transferor by4. 
reason of his default in notifying the transfenrwithin time, he should continue to be 
liable to pay the property tax in respect of the transfered property as well. But 
sub-section (4) of section 88 at the same time*takes care to provide .that the fact 

that the transferor should be deemed to continue to be liable to pay the entire tax, 
should not be understood to invoke the consquence that the transferee is relieved 

of his liability to pay the property tax on that part of the property transferred to , 
him. The transferee by virtue of the latter clause in sub-section (4) cannot. plead 
that because the transferor is made - liable by that provision for the entire tax, he 
would not at the same time be liable to pay property tax in respect of the property 
transferred to him. In my view, that is all the effect of sub-section (4) of section , 
88. ‘I,cannot, therefore accept the contention of the Municipality that the plantiff 
was liable to pay property tax even in respect of the property not transferred to him. 
In the circumstances therefore, the suit was rightly- decreed. This Second Appeal 
fails and is dismissed with costs. : f 


“No leave. » . 207 eir ve 
RM. — f ———— : : Appeal dismissed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


. | PRESENT :—Mx: JUSTICE RAMACHANDRA IYER. 


A: K. Abdul Azeez l `.. Appellant* 

i eag l f m ; ` E > 3 ous 

g . e 

V C. Ramalingam (deceased) e. 3% .. Respondents. j R 
Kamalammal. ` } T M 4 i 


Contract—Contract of sale of goods—Stipulation as to mode of transport—If an essential term—Breach of 
—If would give the buyer the right to repudiate the contract. j e 
. Where a particular mode of transmission of goods stipulated in a contract of sale is expressly or 
impliedly agreed upon between the parties, then such stipulation as to mode of transport would be 

a material stipulation, breach of which would give the buyer a right to repudiate the contract. i 
Appeal against the Decree of the City Civil Court, Madras, dated grst 
October, 1957, in Appeal Suit No. 15 of 1956, preferred against the Decree of the 
II Additional Judge of the City Civil Court, Madras, in O.S." No. 265 of 1950. 
^. V. S. Rangachari, for Appellant. l — eae a 
© C. Vasudevan, for Respondents. 
The Court delivered the following a m 
Jupement.—The appellant entered into! a contract, with the: respondent who 
was the agent of the Maya Engineering Works, Calcutta, on 27th May 1949, for the 
pupose of 42 pumps. An advance of Rs. 100 was paid on the date ofthe contract. f 
The balance of the purchase-money was agreed to be paid against the delivery of 
railway receipt which was to be sent through the respondent's banker. The 
terms of the: contract were that the ‘goods should be sent by train to the Madras 
Salt.Cotaurs, and that the responsibility of the same was to cease with the delivery 
of the goods to the carrier at Calcutta. “The Maya Engineering Works did not how- 
ever ‘send the goods by rail. It is unnecessary now to ascertain the - reasons 
which prevented them from adhering to the terms of the contract. In August, 
1949, they sent by ship the goods agreed to be purchased and sent the appellant 
‘the relative invoice with a request to honour the bill. The appellant did not pay 
the bill or receive the document; as he was not sure that he would get the goods 
- undamaged and intact under a sea transport. Correspondence followed between 
the parties. The appellant wanted an assurance that the goods wvuld reach him in 
good condition without pilferage, and that any lossin the account: should be 
compensated by the seller. The correspondence and negotiatioris that followed led 
* i8th Aügust 1960 
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to a delay and the appellant further insisted as a condition of his paying the bill 

\ that there should be a guarantee from the respondent, to compensate.him in respect 
-of demurragé payable, and also for the oyerdue interest, in respect of the unpaid 
purchase-money ; the respondent offered that, if there was any -defect in the goods 
on account of defective manufacture, they would replace them, ‘but they did not 
agree to bear the loss in transit, whether due to pilferage or other causes. From 
the correspondence, it is clear- that the appellant was ready to take delivery of the 
goods, if the respondent would meet his demands regarding compensation. The 
respondent, on the other hand, insisted that the. responsibility of the supplier ceased 
"with putting. the goods on board the ship and all risks, demurrage, etc., would have 
to be taken by the appellant: Furrther corréspondence did not induce the parties 
to change their respective attitudes. The appellant finally repudiated the claim 
of the respondent on the ground that, as the latter had not acted up to the terńs. 
.of sending the goods by train, but instead sent them by steamer, he was absolved from 
all obligations under the contract but that the respondent being guilty of breach 
in not sending the goods in accordance with the contract; was answerable in damages 
to him, besides returning the advance paid. The respondent cleared the goods, after 
paying the charges due to the Port Trust, etc. But the respondent filed the suit, out 
of which this appeal arises, for recovery of the entire balance of price of thé goods, 
namely Rs. 876-11-3, incurred by them and subsequent interest. _There was an 
offer to deliver the goods taken by the respondent. The appellant countered it by 
instituting a suit or recovery of the advance paid, and a further sum of Rs. 145 
as damages, . zi l 


Both the trial and appellate Judges held that the mode. of transport stipulated 
4n the contract was an immaterial term, and that the appellant was not entitled to 
refuse to take delivery. of the goods or pay for the same. In that wiew, the suit 
was decreed. The appellant’s claim for refund of advance and damages was 
rejected, and as the suit was.originally laid as a'small cause suit, no further appeal 
-was possible and no other proceedings appear against that decree of the trial Court. 


This present appeal is, therefore, concerned with the question, whether the 
seller was entitled to recover the price of the goods on the ground that the buyer 
was in default. It is not disputed that the contract of sale expressly stipulates that 
the goods should be depatched by:train. The respondent stated in the plaint that 
an alteration of that term enabling a despatch by sea’ was agreed to between the 
parties. - This was denied in the written ‘statement. No issue was raised on the 
question or evidence tendered. Both the trial as well.as the appellate Judges 
proceeded on the footing that Exhibit A-1 governed tlie rights of the parties, namely, 
that the mode of transport agreed between the parties was through rail.. But they 
held thaff&e term relating to the carriage of:goods by train was an immaterial one; 


If the term is held to be material one, it cannot be said that the stand taken: 
‘by the appellant was incorrect. Under section 39 (3) of the Sale of Goods Act, 
"where goods are sent by sea the seller (in the absence of specific agreement), should 
give sufficient notice to enable the buyér to insure the goods, failing which he would 
"be responsible for the risk. In the present case, transport by sea was not agreed to : 
and the respondent could not rely on the contract which absolves him, of.all risk after 
delivery to the.carrier, viz., the railway. It was perfectly open to the appellant to 
stipulate his terms, when-a different method of transport was adopted unilaterally 
‘by the respondent or his principal. Reliance is, however, placed on the admission 
-of the appellant in his evidence, where he has stated :— ; ALS j 

** I did not accept the goods. My only grievance or apprehension was that the goods might be 
found broken. The mode of transport is not important or material term in Exhibit A-r and it is no 
“grievance to me that the goods were sent by sea. It did not matter to me whether the goods were 
ssent by sea or by train.” A > 
It may be that the appellant thought that so long as he got the goods im the 
-condition stipulated, he should not, personally speaking, mind the mode in which f 
-they were sent, But that.cannot mean that he agreed tọ the despatch of goods by 
sea or even agreed that it was open to the appellant, at his own choice, to change 


"s 


246 ` `| THE MADRAS LAW JOURNAL REPORTS. . ^ ^^ [196r 


the manner of delivery, and thátj'on such choice being made so as to send the goods 
by sea, he should take all the. risks of a.sea transport. I canhot-agree with. . 
Mr. Vasudevan, the learned counselforthe respondent, that the admission of the 
appellant amounts to proving of the fact that the term as to the carriage of the 
goods was immaterial term. — . l 9i E , 

The substantial question then is whether, under the law, the term relating to 
the carriage of goods, which is specifically inserted in a contrast of sale, is an un- 
essential term of the contract. The law on this subject is stated by Benjamin on 
the Sale of Personal Property, 8th Edition, at page 342 thus : - 

“ On the same principle, ifa particular mode of transmission be expressly or impliedly prescribed: 
by the contract, as, for example, delivery to a specified cartier, or by a particular route, the goods. 
must be delivered to that carrier, or by that route.” i : 


Then again, at page 738, the learned author states, after considering the provisions: 
of section 32-(1) of the English Sale of Goods Act :— ; 

“ “Whether named by the buyer or not ’ shall be read subject to the preceding words, * in pur- 
suance of the contract ’, so that if the buyer names a particular carrier the seller must deliver to him. 
otherwise there will be no proper delivery." . JEU > 

-This question has been considered by the Court of Appeal in Sutro & Co. & Heilbut: 
Symons- & Co., In ret, where it was held that, where the contract specifically provided 
for a sea carriage, it would not be open to one of the parties, in thé absence of agree- 
ment, to send the goods partly by sea and partly by land, even though tliere was a. 
usage which entitled them to do so. "The purchaser in the case who repudiated e 
the contract, sought to jusitfy his repudiation by stating that a transit by rail would. 
prejudice him, by reason of its uncertainty in regard to the date of arrival, -Swinfen. 
Eady, L.J., observed that even that was not required under the law. In other 
words it was not necessary to justify in a Court of law the mercantile reasons for 
inserting any particular stipulation in a contract. The learned Judges held that, 
on a consideration of the terms of the contract, which. provided only for a sea carri- 
age from the loading port to the ultimate port of discharge, transports by rail was. 
riot permissible. The learned Judge further stated, at page 357 :— . . 

“ The contract is to send by a specified method of conveyance by ship. This is a usual method, 

and the route by sea isa usual route. Where a method of conveyance and route, namely, a sea route, 


are specified, it is immaterial that there may co-exist some other usual mode of: conveyance and 
route. The terms of the contract must be observed.” 


After referring to the usage pleaded, the learned Judge continued :, , 


“ Any such usage, if found, would be inconsistent with-the terms of the written contract, and. 
repugnant to them, and therefore inadmissible to annex a new. term or condition to the contract. 
It is not like a case where words or phrases employed in commerce are alleged to have been used in 
some special technical.sense other than their ordinary sense. Moreover, the whole context of the 
contract shows that the parties were employing the words used in their ordinary sense’ i^ 
Bray, J.; who agreed with the view, also stated that the custom or practice, or what- 
ever it-be, could not be read into the contract. .In the present case, the respondent 
failed to make out his case, that there was an agreement between the parties, under 
which the seller and the buyer might have varied the original term as to transport. 
It must, therefore, follow that the only term contained in the contract was transport 
by rail. Such stipulation would be a material stipulation, and the observation 
of Swinfen Eady, L.J., in the case just now cited will be apposite in this connection: 
As stated already, once it is conceded that the term as to transport by rail is'mate- 
rial one, the respondent should be found to be guilty of breach of the contract, as 
his principal did not send the goods in-conformity with the'contract. The appel- 
lent was not bound to accept the goods sent without his prior sanction through 
sea route. A decree for damages against the appellant cannot, therefore, be 


sustained. 


The appeal is allowed with costs throughout. i : a 
Leave refused. - ` ' ; i 
R.M. - pe eee Appeal allowed. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Re, am ' (Appellate Jurisdiction] ^^ — - 
PRESENT :—Min. JUSTICE JaGADISAN AND Mn. JusriGE K Arr AsAM. 
The Madras State Electricity Board, represented by its Secretary. — Affellant* 
2. = 
The Cao Labour, Madras-5 and others * Respondents. 


Madras Shops and Establishments Act (XXXV of 1947), sections 2(3) and 4— Commercial establishment 
—State Electricity Board —If a commercial establishment—If exempt from the operation of the Shops Act. 


In order to bring a person within the definition of a commercial establishment in section 2 (3) 
of the Madras Shops and Establishments Act, 1947; all that is necessary is that the person should be a 
member of the clerical staff employed in the clerical department of an industrial undertaking. It is 
not necessary that the whole department should be in one particular office. 'e 


The Madras State Electricity Board created under the provisions of the. Madras Electricity 
Supply Act is not a department, agent or servant of the Government nor is it a lecal authority. Hence 
the Board is not exempt from the provisions of the Madras Shops and Establishments Act under section 

4 (1) (c) ofthe Act. In order to attract the exemption under section 4 (1) (f) ofthe Act the separate 
[Av contemplated therein should necessarily be a law which comprises all the details of the Madras 
Shops and Establishments Act and should in effect and substance cover the same field as covered- 

by the Shops and Establishments Act. A separate law in relation to one or a few of the matters. ` 
dealt with by the Shops Act cannot to that extent exclude the operation of the said Act.” 


Appeal under clause 15 of the Letters Patent against the Order of the. Hon’ble 
Mr. Justice Rajagopalan dated 15th July, 1960 and made in the exercise of the 
Special Original Jurisdiction of the High Court in W.P. No. 128 of 1960, presented 
under Article 226 of the Constitution of India to issue a writ of csertiorari calling 
for the records in Madras Shops and Establishments Act, Application No. 3 of 1959. 
on the file of the Commissioner of Labour, Madras and quash the order therein 
dated 23rd December, 1959. . 

P. R. Gokulakrishnan, for Appellant. . j 


R. G. Rajan for the Additional Government Blades (M. M. Ismail), for Res- 
pondents r and 3. 


S. Ramachandran for Messrs. Row'and Reddy, for Respondent 2. 
The Order of the Court was made by 


Kailasam, 7.—This writ appeal is preferred by the Madras State Electricity: 
Board represented by its Secretary against the decision of Rajgopalan, J., holding: 
that the clerical staff of the Board, whichis an industrial undertaking, is a óommer- 
cial establishment as defined by the Madras Shops and Establishments Act. The 
appellant, the Madras State Electricity Board, was constituted under the Electricity- 
(Supply) ect (LIV of 1948). The Madras Electricity Board was constituted with. 
effect from rst July, 1957. On its constitution the Board took over the employees, 
who were upto then in the employment of the Government of Madras in the Electri- 
city Department. Many of them were clerks and typists appointed by the Govern- 
ment on a temporary basis. According to the rules, their services were liable to be 
terminated without notice. After the clerks and typists came under the Electricity; 
Board, the Board recruited its own clerical staff and many of the clerks and typists,, 
who were recruited on a temporary basis by the Government, were ousted on giving: 
a month’s notice. The discharged clerks and typists appealed to the Commissioner- 
for Workmen’s Compensation under section 41 of the Madras Shops and Establish- 
ments Act. The Electricity Board applied to the Cioommissioner of Labour for deter- 
mination of the question whether the employees were governed by the provisions of 
the Madras Shops and Establishments Act: In these proceedings thé contention of 
the Electricity Board was that the provisions ‘of the Madras Shops and Establish- 
ments Act were not applicable to these employees. The Commissioner of Labour 
by his order, dated 23rd December, 1959, held that the provisions of the Madras 
Shops and Establishments Act applied to the discharged clerical employees. 





* W.A. No. 138 of 1950. $ M. 15th December, 1960. 
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Against the said order a writ petition was preferred and the writ.petition was 
dismissed by Rajagopalan, J., and: this appealiis preferred by the Elecgricity Board’ 
against that judgment.  . a i 5s Ta . 


The questions that arise for consideration in this appeal-are whether the Madras 
State Electricity Board is a commercial establishment as defined in thé Madras 
Shops and Establishments Act and whether the Electricity Boardis exempted from 
the operation of the Act by section 4 of the Act. The Madras Shops and Establish- 
ments Act (XXXVI of 1947) was enacted for -the.purpose of regulating the. 
conditions of work in shops, commercial establishments, etc. . The Act regulates 
among others the hours of work, spread over periods of work, holidays, employment 
of children and young persons, health and safety, leave, wages, etc. The word. 
* establishment ’ is defined as meaning a shop, commercial establishment, restaurant, 
etc. he definition of ‘commercial establishment’ so far as it is relevant to this 
case is an establishment which is a clerical department of industrial undertaking. 
"The term * person employed’ is defined under section 2 (12) of the Act, as , in the 
case of a factory:or an industrial undertaking, à member of the clerical staff employed 
in such factory or undertaking. The Preamble to the Electricity (Supply) Act pro- 
vides that the Act is for tbe rationalisation ofthe production and supply.of electricity. 
and for taking measures conducive to electrical development. As the purpose of the 
Act is production and distribution of electricity, it cannot seriously be contended 
that the Board is not an industrial undertaking. In State of Bombay v. Hospital Maz- 

. door Sabhat, the Supreme Court in dealing with the Industrial Disputes Act observed. 
‘that there would be no difficulty in holding that the State is carrying on an under- 
taking when it runs a group of hospitals. Their Lordships observed that there could 
be no doubt that if a hospital was run by private citizens for profit, it would Be an 
undertaking, that the presence of profit motive was not essential and that if a private 
‘citizen runs an hospital without charging any fees from the patients treated it would 
nevertheless be an undertaking. In their Lordships opinion the character of the 
activity decides the question and whether the hospital is run by the Government or 
by private persons does not make any difference. In this case if the production and 
distribution of electricity was undertaken by. a private body, there can be no doubt 
that it would bė an industrial undértaking and the fact that the undertaking is by 
the State Government cannot make any difference. 


The learned counsel for the appellant contended that the clerks employed under 
‘the Board could not be said to constitutea clerical department ofan industrial under- 
taking. -He submits that the Board has innumerable offices situated all over the 
“State and the clerks so situated cannot be said to form the clerical department of the 
"industrial undertaking. In order to make a person come under the definition of 
section 2, clause (3), all that is necessary is that the person should be asfftember of 
clerical staff employed in the clerical department of the industrial undertaking. It 
does not require that the whole department should be in one particular office and’ 
the section will be-applicable to all the clerks employed by the Electricity Board. 


The next question that has to be considered is whether the Madras State Elec- 
‘tricity Board is exempted.under section 4 ofthe Act. The two clauses that are relied. 
on by the learned counsel for the appellant are (c) and (f) ofsection 4. According . 
to clause (c) of section 4, nothing contained in the Act shall apply to establishments 
under the Central and State Governments, local authorities, etc. The learned 
counsel contends that, the Electricity Board is an establishment under the State 
Government. He also urges that it will also come under the definition local autho- 
rity’. . The question: under what circumstances an establishment cen be said to be 
one under the Central or the State Government was considered in a recent decision of 
this Court reported in Narayanaswamy v. Krishnamurthi?*. Their Lordships were 

- considering the question. whether the Life. Insurance Corporation of India-was a 
department of the Government or a servant or an agent of the Government. Their 
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«Lordships observed that service under the Life Insurance Corporation of India 
- is not a sere under the Government. The Life Insurance Corporation Act, 1956 
(XXX of 1956) created the Life Insurance Corporation. The Electricity (Supply) 
Act created the Central Exlectricity Authority and the State Electricity Board. 
Under the Life Insurance Corporation Act the Life Insurance Corporation is a body 
corporate having perpetual succession and a common seal with power to acquire, 
hold and dispose ofproperty and to sue and be sued in its own name. The members 
of the Corporation as well as the Chairman shall be appointed by the Central Govern- 
ment. Under section 28, after allocating 55 per cent. of the surplus, available, the 
balance may be utilised for such purpose and in such manner as the Central Govern- 
ment may determine. Under section 21, it is provided that the Corporation shall be 
guided by such directions in matters of policy involving public interest asthe Central 
"Government may give to it in writing. Under the Electricity (Supply) Act also 
it is provided that the Board shall be a body corporate by a name having perpetual 
succession and a common seal with power to acquire and: hold property both mova-. 
ble and immovable and shall by the said name sue and be sued. The Central 
Electrigity Authority shall be constituted by the Central Government, and the State 
Government shall constitute the State Electricity Board. In the discharge of the 
functions the Board shall be guided by such directions on questions of poliey as may 
be given to it.by the State Government. ‘Thus, it will be seen that the provisions 
ofthe Life Insurance Corporation Act and the Electricity (Supply) Act are 
more or less identical. In dealing with the Life Insurance Corporation Act their 
‘Lordships in Narayanaswami~v. Krishnamurthi+, after referring to the judgment of 
‘Devlin, J., in Bank Veer Handel v. Slatford?, and the judgment of Denning, L.J., in 
Tantin v. Hanneford?, observed at page 355 as follows : 


* (2) The Government created for themselves the sole ownership of that business, in other 
words, they excluded private enterprises from this field. For these purposes legislation was essential. 
So far there could be no dispute, nor any doubt, that at that stage it was open to the Government to 
"have created a wing, so to speak, of the Ministry of Finance or the Ministry of Economics to carry 
on this insurance business. But this was not what was done. The Government did not desire to 
:assume the responsibility for the day-to-day administration. s 


For that purpose, Parliament created an autonomous Corporation, though sufficient power" to 
-control and guide its general policy was vested in the Government. The object and purpose of the 
statute was the creation of a body autonomous in regard to its day-to-day administration and free 
from ministerial control except as to broad lines of policy, and therefore outside plenary Parliamen- 
tary surveillance, save perhaps in regard to the directions given by the responsible minister under 
gection 21. A E. 

It was this freedom that was sought to be achieved by the creation of a separate legal entity in 
the form of a statutory Corporation. There was not, therefore, merely a difference in form between- 
‘a department of the Government and this statutory Corporation but one in substance. ug, 


The nectaary concomitant of the form, with this difference in substance, was to remove it, so 
‘to speak, from its character as.a Government department and to render it the same type of body as 
that with which Lord Denning had to deal in Tamlin’s case.* It appears to us therefore that in these 
-circumstances it would run counter to the very intentions of Parliament to hold that the newly created 
"body was either a Government department or a servant or agent of the Government.” 


We most respectfully agree with the above observations of their Lordships. 'The 
observations are applicable in full to the present case. ` . 


The term ‘ local authority ’ is defined in the Madras General Clauses Act (I of 
1891). Section 3 (17) runs as follows : - . 

' © Local authority ’ shall mean a Municipal Committee, District Board, body of Port Commis- 
'sioners or other authority legally entitled to, or entrusted by the Government with, the control or 
management of a municipal or local fund.” i 
"The learned counsel contended that the Electricity Board is an authority legally 
entitled to or entrusted by the Government with the control or management of local 
fund. ` Without deciding the question whether the term ‘local fund’ is applicable 
to the Electricity Board, weare of opinion that the statute has created the Electricity 
= LO Ode 
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Board, as an independent corporation and there is no entrustment by the Govern-, 
mon with the control.or management of any fund. This contentigff, therefore, > 
ails. > ] : : . " i 

The only question that remains to be considered is whether the. Electricity 
Board comes under the exemption provided under section 4 (1) (f£). Section 4 (1) ( f) 
exempts establishments which are in respéct of matters-dealt with in this Act 
governed by a separate law for the time being inforce. The conteftion of the learned 
counsel for the appellant is that under section 79 of the Electricity (Supply) Act, 
the Board is empowered to make regulations, and the Board has made transitory 
regulations for the regulation of the duites of officers and. servants of the Board 
and their salaries, allowances and other conditions of service. - The learned counsel 
submitted that these regulations promulgated by the’ Board under section 79 (rc) 
of the Electricity (Supply) Act is as ‘law’ within the meaning of section 4 (1) 
of the Madras Shops and Establishments Act, and as such comes under the 
exception provided by the Act. Section 4-(1) (f) provides that the establishments 
which are in respect of matters dealt with in the Act or governed by a separate 
law for the time being in force, will be exempted. The matters that are 
dealt with under this Act are, as previously referred to, hours of work, employ- 
ment of children, health and safety; holidays with wages, etc., to all persons 
employed. To come under section 4 (1) (f) the separate law for the time being 
must provide for the matters above referred to. .The "separate law’ should neces- 
sarily deal with the essential -matters that are governed by the Madras Shops and 
Establishments Act. The léarned counsel for the appellant contends that in view 
of the Regulations promulgated by the Board under section 79-C of the Electrjcity 
Act which must be held to be ‘a separate law’ within the meaning of section 4 (1) 
(f) of the Shops and Establishments Act the applicability of the Act as a whole is 
excluded. The Preamble of the Shops and Establishments Act recites that it is an 
Act to provide for the regulation of conditions of work in shops and commercial esta- 
blishments. Amongst other matters the Actregulates (1) the hours of work and the. 
spread. over ; (ii) holidays and leave ; (iii) prohibition of employment of children 
and employment of young persons only during prescribed hours ; (iv) the health and 
safety of the persons employed and (v) payment of wages and termination of services. 
We are not expressing any opinion on the question whether the transitory provisions: 
constitute ‘separate law’ within the meaning of section 4 (1) (f) of the Act. Instruc- 
tions issued by the Executive Authority cannot have the force of a statute unless 
such instructions are issued in exercise of. a „statutory power. Section 4 (1) (f) of 
the-Act can apply only where there is a separate law providing for matters dealt with 
‘under the Madras Shops and Establishments Act. The object of this provision is 
only to avoid conflict of jurisdiction which, may result by applying tas® parallel 
sets of law to the same establishment. It is not necessary that the separate law, 
the existence of which would exclude the applicability of Madras Shops and Estab- 
Hishments Act under section 4 (1) (f), should be alaw comprising within its scope all 
the details of the Madras Shops and Establishments Act with precision and 
minuteness. Nor can it be said that a separate law in relation to one or a few of the 
matters governed by the Madras Shops and Establishments Act will. to that extent 
exclude the operation of the Act: -A separate law which can exclude the operation 
of the Act in accordance with the provisions of section 4 (1) (f) of the Act is one which 
in substance and in effect must cover the sanie field as that covered by the Act. We 
are of opinion that the Regulations framed under section 79-C of the Act, even if it 
can be called a separate law, upon which however we express no opinion, are not 
such as to bring about the exclusion of the applicability of the Madras Shops and 
Establishments Act. - om 8i c CE S NER 
. We agree with Rajagopalan, J., that there are no grounds for the issue of a 
writ of certiorari as prayed for by the appellant. The appéal fails and is dismissed 
with costs. . Counsel’s fee Rs. 150. _ A f $ DELE 


iie ~ - Appeal dismissed. 


£ 
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. IN: THE, HIGH COURT OF JUDICATURE AT MADRAS. 

da? ao” ^ (Special Original Jurisdiction.) — U 
|. 0, PRESENT :—Mr, Justice RAMAGHANDRA Iver. 


The Proprietor, Murugan Transports, Cuddalore’ N.T., 


i South Arcot District f : M .. Petitioner* 
P. Radhakrishnan and others Tu EE $ - 7.. Respondents. 


Minimum Wages Act (XI of 1948), section 20—Summary procedure under —If could be availed Jy dis- 

charged workmen. oo Qe W^ 25) E à . : 
A claim under section 20 (2) of the Minimum Wages Act by discharged workmens would be 

cognisable by the authority under sub-section (1) of the section. s . . 


Vanguard Fire General Insurance Co. v. Messrs. Fraser and Ross, (1959) 1 M:L..]. 21 3, differed. 


Petition under Article 226 of the Constitution of India, praying that in the cir- 
cumstances stated therein, and in the affidavit filed therewith the High Court will be 
pleased to issue.a writ of certiorari calling for the records in M.W. No. 8 of 1958, dated 
17th November, 1958, on the file of the Presiding Officer, Labour Court, Madras, 
relating.to the order of the Labour Court, Madras (The Authority appointed under 
section 20 (2) of the Minimum Wages Act XI of 1948) and quash the said order. 


K. K. Venugopal, for Petitioner. 


.eThe Advocate-General (V. K. Thiruvenkatachari) to assist the Court and B. 
Lakshminarayana Reddi (amicus curiae), for Respondents.  . . 
`- The Court made the following ; 

Onbzn.--The employer of Murugan Transports, Cuddalore, has filed this peti- 
tion challenging the Order of the Authority appointed under section 20 (2) of. 
the Minimum Wages Act (Central Act XI of 1948) directing payment of Rs. 693 
and Rs. 422 respectively to respondents 1 and 2 who were employed in the Trans- 
port service conducted by the former. Radhakrishnan and Chinnathambi were taken. 
from July; 1954 and November, 1955, as cleaner and learner apprentices by the em- 
ployer. Their services were terminated in July, 1957. On rgth July, 1958, res- 
pondents 1 and 2 along with one other employee applied to the Authority appointed 
under section 20'(2) of the Minimum Wages Act for payment of certain sums of 
moneys as representing the difference between the minimum wages payable under 
the notification of the Government contained in G.O. Ms. No. 1247 (Industries, 
Labour. 49 Co-operation). dated goth March, 1957, and the actual wages paid to. 
them. ee iud E . pr 


r 
Ux 


The employer contested the claim on three grounds, namely (1) that a petition 
under section 20 (2) of the Minimum Wages Act could not, be entertained by the’ 
Authority at the instance of a discharged employee; (2) that the claim was barred by 
limitation and (3) that the claim was excessive. Overruling the objections the Autho- 
rity appointed under the Minimum Wages Act Allowed the claim of respondents 1 and © 
2 for the sums mentioned above and directed the emloyer to pay the same. The- 
validity of that order is questioned in this petition on the identical grounds that were 
taken before the Authority = EU B 2 

-» It is contended on behalf of the employer that an employee who seeks relief- 
under section 20 of the Minimum Wages Act must be- one coming within the defini- ' 
tion contained in section 2 (k). of the Act, namely one who is in actual employment, ' 
and that a discharged employee would have no right to take advantage of the sum- 
mary procedure prescribed under section 20 of the Act albeit he-might have a remedy | 


under the general law. 


. : * i . . A and wt ~ - d . oe 
9 W.P. No. 1022 of 1958... . =- - —-- - -- +--+: -77- -- 24th November, -1960. 
; um (3rd Agrahayana, 1882; Saka). , 
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Section 20 (2) enables an employee to apply to the Authority appointed under , 


sub-section (1) for a direction as to payment to the employee of the amoufft by which 
the minimum wages fixed under the Act exceeded the amount actually paid. The 
term ‘employee’ is defined in section 2 (i) *as any person who is employed for hire 
or reward to do any work” (Tae rest of the section is omitted as unnecessary). The 
contention urged on behalfof the employer is that on a strict application of the 
definition of the term contained in section 2 (i) the employee who would be entitled to 
apply to the Authority appointed under section 20 should be- one who is actually 
employed at the time the application was filed and not one who had ceased to be 
employed. os 


This contention is supported by the decision in Wakefield Estate v. Perumal}, of 
Balakrishna Ayyar, J., wherein the learned Judge held that having regard to the 
definition of the term ** employee ” under section 2 (i) of the Minimum Wages Act, 
past employees would not be entitled to obtain the benefit of the summary remedy 
provided by section 20 of the Minimum Wages Act. This view of the learned 
Judge.was mainly based on the circumstances that section 2 (i) while defining 
the term “ employee ” described him as a person “who is employed". The learned 
Judge also adverted to the fact that wherever a statute intended to include past em- 
ployees suitable words were used, and from the omission of those words, the legitimate 
conclusion should be that past employees were not intended to be benefited by the 
terms of that section. . - ant 


The interpretation of section 20 which commended itself to the learned Judge 
will have the effect of excluding a large class of employees from the remedy provided 
by that section. Section 3 of the. Act empowers the appropriate Government to 
fix the minimum rate of wages in regard to employments specified in the Schedule 
to the Act. A reference to the Schedule would show that minimum wages were 
intended to be fixed not merely for permanent workers but to casual workers as well. 
For example Part II of the Schedule refers to the employees in agriculture. It 
will be anomalous that the Legislature while empowering the appropriate Govern- 
ment to fix the minimum wages in respect of even casual or temporary workers 
should in providing the machinery for enforcement of the minimum wages omit a 
large body of workers whose employment wo'ild have by its very nature ceased at 
the time when they make the application. The learned Judge himself realised this 
difficulty. But he observed that as any such sum of money payable to the past 
"worker would be a debt, he could resort to the ordinary Court for realising the same. 


Tt is obvious that section 20 was intended to give a summary remedy to any 
person who having been an employee complaints that he had not been paasithe mini-. 
mum wage. Apart from the terms of the definition to which I shall advert to pre- 
sently, what all appears to be necessary is that the applicant should have been an 
employee at the time when he earned the minimum wage. ` If full effect were to 
be given to the intention with which the section was enacted, it would be necessary 
to bring within its scope not merely the present but also past employees. Section 
2 (i) no doubt would suggest that an employee should be one who is in service ; 
‘but the application of the definition contained in that section should conform to 
the context in which the term “ employee " is used, in the relevant portions of the 
.Act. Section 2 says that the definition of the term contained therein was to pre- 
vail “ unless there is anything repugnant in the subject or context”. In Vanguard 
Fire & General Insurance Go. v. M/s. Fraser & Ross?, a Bench of this Court was con- 
‘cerned with the question whether section 33 of the Jnsurance Act would apply to a 
-compnay which had ceased to carry on business. The definition of the term * in- 
surer’ in the enactment as a body corporate carrying on business of insurance, 
would imply a present activity. An argument similar to the one which found 
favour with Balakrishna Ayyar, J., was advanced in that case. The learned Chief 
_Justice rejected the contention and observed in the course of his Judgment : 


1. (1959) 1 M.LJ. 213. * 2. (1959) 2 M.L.J. 104 : I.L.R. (1959) Mad. 681. 


t 
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“Undoubtedly when a term is defined in an enactment, wherever that term occurs, the definition 
would ordidaMly apply ; but there is a well-known canon of construction that in certain circumstances 
when a strict adherence to the rule would lead to an anomaly or repugnance, the rule would apply 
only when there is nothing repugnant to it in the context. Section 2 of the Act, which is the definition 
section, opens with the words “ unless there is anything repugnant in the subject or context ". Black- 
burn, J., said in R. v. Ramsgate!. ‘It is, I apprehend, in accordance with the general rule of construc- 
tion that you are not only to look at the words, but you are to look at the context, the collocation and 
the object of such wogds relating to such matter, and interpret the meaning according to what would 
appear to be meaning intended to be conveyed by the use of the words under the circumstances”. 
Graies draws from this rule the following inference : “ It follows from the rule thus variously stated 
that all statutory definitions or abbreviations must be read subject to the qualification, variously 
expressed, in the definition clauses which create them, such as : ‘ unless the context otherwise requires’, 
or ‘ unless a contrary intention appears ’ ; or ‘ if not inconsistent with the context or subject-matter”. 
The word ‘ insurer ? occurs iri several sections of thé Act but it is obvious that in every place where it 
is used it would be anomalous to import the definition contained in section 2 (9) (b) in its entirety 

quee s In our opinion, the term insurer in section 2 (d) must in certain circumstances be also 
understood as a body corporate which had been carrying on insurance business." 

This view is in conformity, if I may say so with respect, with the decision of the 
Privy Council in The Karnan Industrial Bank, Lid. v. Satya Niranjan Shaw?. 
In that case a question arose as to whether an ex-tenant can take advantage of the 
summary remedy provided under section 15 of the Calcutta Rent Act of 1920." The 
Privy Council held that the provision in the statute giving a summary remedy to a 

_tenant was intended to give relief to any person who having been a tenant came 
within the period of limitation to assert his claim to recover the excessive rent paid 
whether at the time he made the claim he-was actually a tenant or not. Adverting 
to the inconvenience of a contrary construction, their Lordships observed : 

e “ If it were otherwise the exorbitant landlord who had succeeded in obtaining the excessive rent 
could relieve himself of his liability by determining the tenancy, which in the case of poor tenants 
holding on a month’s tenancy could easily be done.” 

In that case the High Court had held that section 15 of the Calcutta Rent Act. only 
provided for the Controller granting a certificate on the application of a tenant 
whose tenancy had not expired. Rejecting that view as one proceeding upon too 
narrow a construction of the words their Lordships observed : ^ °°’ . 5 B 

“In order to give any working effect to the Act it is necessary that the words landlord and 

tenant must include, as they often do in ordinary parlance, ex-landlord and ex-tenant. An action 


by an ex-landlord against ex-tenant might ordinarily be described as an action of landlord against 
tenant......... mE om ridt : 


Their Lordships would further observe that though, for the reasons they have given, in the Act 
the word tenant must include in its proper context an ex-tenant the definition of clause 2 (g) which 
defines tenant “ as any person by whom or on whose accounts rent is payable for any purpose, 
would in its strictest sense cover the case of the present appellants, by whom in fact arrears of rent. 
were payable at the date of the application.” j 
Applyimm, the foregoing observations to the instant case, it will be seen that 
there being a sum of money due and payable by the employer to the employee as 
representing the difference between the Minimum Wages Act and the actual wages 
paid, the claimant would be an employee within the provisions of section 20. 


Recently I had to consider a similar question in W.P.No. 658 of 1959 a case 
arising under section 33 (c) (2) of the Industrial Disputes Act. There was a claim 
by a discharged worker. It was contended that the claim being not an industrial 
dispute the definition of the term ‘workman’ contained in section 2 of that Act 
contemplated only a workman in actual employment and that a discharged work- 
man could not apply to the Labour Court under the provisions-of section 33 (c) (2). 
I held that although the definition of the term °’ workman * if strictly construed 
would only cover a case of a person in actual employment, the claim of the dis- 
charged worker could be entertained under section 33 (c) (2). I am therefore 
unable though with regret, to agree with the view of Balakrishna Ayyar, J. in Wake- 
field Estate v. Perumal”. In my opinion a claim under section 20 (2) of the Minimum 
Wages Act by a discharged worker would be cognisable by. the Authozity under 
sub-section (1) of that provision. . : 








— 


1. (1827) 6 B. & C. 712 at 717 : 108 E.R. — LL.R. 56 Cal. 8o (P.C.). 
613. 3. (1959) 1 M.L.J. 213. 
2. (1928) 55 M.L.J. 464 : L.R. 55 LA. 344 : 
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-- It was next contended that the application having been filed nearly 3} years 


‘after. the minimum wage accrued due and payable was barred by limitfton.. This’ 


question was considered by the Authority who found that there was sufficient reason 
-for excusing the delay in making the application. In my opinion that is not a matter 
"for. interference in these proceedings. Mr. Venugopal for the petitioner contended 
‘that the Authority had no jurisdiction in the circumstances of the case to excuse the 
delay as the original case with which the petitioner came forward was that he did not 
file the application as he was hoping that the employer would do his duty by paying 
-the minimum wage, whereas at the time of an enquiry it was stated that the emloyee 
did not know that under the law he had to file the application within a prescribed 
‘period of time. Itis no doubt true that there has been a change of case, but that does 
.not mean that the employee admitted that he was aware of the rule of law in regard 
_to-the ttme within which the application before the Authority had to be filed. The 
two employees had given evidence in the matter and there had been no serious 
.Cross-examination on the question of their ignorance of law. Whether in a particular 
„case a bona fide ignorance of aw could be excused or not is one for the Authority to 
«decide and not a matter for interference in these proceedings. © -~. . o 


There was a contest before the Authority as to the capacity in which the two 
“employees worked under the petitioner. On behalf of the employer it was' said that 
throughout their service the émployees remained as cleaner and: learner apprentices. 
“On the other hand, the employees contended that after a period of one year they-were 


‘given regular jobs. The Authority did not accept the case of the employees but ` 


held that the two employees continuéd to be apprentices only during the entire period 
:of their service. Having given this finding, the Authority held that the first year 
‘of their sérvice as apprentice should be treated as service as an apprentice and there- 

after they should be treated as unskilled workers. I can see no warrant for this 
‘conclusion. It is not the case of any party that after the period of one year the 
-employees were treated as unskilled workers by the employer. It would not be open 
*to the Authority to treat them as unskilled workers and calculate minimum wages on 

that basis. The finding of the Authority itself is that throughout the entire period 
“of service the two employees had been working only as apprentices. Under G. O. 
: M/s No. 1247, dated goth March, 1957, the minimum wage for apprentices in a public 
motor transport was specified as Rs. 20 all inclusive “upto a period of one year ”. 
; That would show that no minimum wage was fixed for apprentices who did duties as 
. apprentices beyond a period of one year. Any service beyond the period of one year, 
- would be governed only by the contractual rate of wages stipulated. between the 
‘parties. Respondents 1 and 2 would therefore be entitled to only the difference bet- 

ween the minimum wage and the actual wage paid upto a period of one year of their 
„service. The order of the Authority appointed under section 20 of th@Minimum 
. Wages Act directing the emplóyerto pay the difference between the actual amount 
‘already paid and the minimum wage fixed' on the footing of the employees being 

apprentices for one year and unskilled workers for the rest of the period, cannot be 
“sustained. Itis quashed. The result is that the Authority hasto take-up the matter 
' afresh and fix the difference between the minimum wage payable and the actual wage 
: paid for a period of one year when respondents 1 and 2 were doing duties as appren- 
~ tices in the transport service belonging to the petitioner. 3 tas 


. Before concluding I must express my obligations to the learned Advocate- 
, General and to Mr. B. Lakshminarayana Reddy Respondenis 1 and 2 were not repre- 
. sented. I requested Mr. B. Lakshminarayana Reddy to appear amicus curiae, and gafe- 
. guard the interests of the employees. The learned Advocate-General generously 
, Offered to assist, the Court as to the correctness of the view. taken by Balakrishna 
, Ayyar, J., in Wakefield Estate v. Perumal!. Y express my thanks to both of them for 
. assisting me in the case and for representing the case of the employees. Rule nisi 
1s made absolute. There will be no order as to costs. 


(ROM. : i Rule nisi made absolute. 


I. (1959) 1 M. L, J. 213. 
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Ai: IN THE HIGH COURT. OF JUDICATURE AT MADRAS. 
PRESENT :—MR. Justice RAJAGOPALAN AND Mm. JUSTICE SRINIVASAN. 
K. Palaniappa Nadar © . "od D E `... Petitioner 
The State of Madyas represented by de Deputy Gonner | 
~ Tax Officer, Villupuram : .. Respondent. 


Madras General Sales Tax Act (LX of 1939), section 22—Exemplion | under —Pre-requisites. 


What section 22 of the’ Madras General Sales Tax Act, 1939, requires is not only that a sale of 
purchase should be for consumption within the State of Madras, but that.the delivery in Madras 
should be the direct result of the sale or purchase. Where an assessee purchases the goods in Madras 
there could be no element of transport at all to bring it as a case of delivery, direct or otherwise, within 
the meaning of section 22. : Xu Qu d - ME 


Petition under section 12-B (1). 6f the Madras General Sales Tax Act praying 
the High Court to revise the Order of the Slaes Tax Appellate Tribunal, Madras 
dated 31st January, 1958 and made in T.A. No. 358 of 1957. : - 


A. Shanmugavel, for Petitioner. 


? 
) 


The Government Pleader (A. Alagiriswami), for Respondent. 
The Order of the Court was made,by _ ; 35 

Rajagopalan, J.—The view taken by the Tribunal on -the evidence placed before 
‘jt, that the assessee was the first purchaser of the tobacco-within the State-within the 
-meaning of section 5 (viii) of the Act, as it stood in the relevant year—now it has 
-been re-enacted in the same form and renumbered as section 5 (iv)—is correct and 
calls for no interference in revision. e 


'."' The facts found by the Tribunal were as follows. The -assessee, a: dealer in 
tobacco, buys his tobacco from a wholesale merchant resident within the State df 
"Madras who holds a licence under L-5. The assessee’s seller, the wholesaler, buys 
‘tobacco both within the State of Madras and also outside, particularly in Andhra. 
‘The wholesale merchant has no L-5 licence to store his purchases in Andhra State. 
"What he does is to employ a commission agent in Andhra to buy tobacco on his be- 
half and to get it bonded in the warehouse of the commission agent, for which the 
"commission agent holds a L-5 licence. Purchases are effected through the represen- 
tatives of the wholesaler sent'over to Andhra. ‘Subsequently: whenever the whole- 


' „galer requires tobacco to be sent over to the State of Madras the commission agert^ 


‘sends tha& tobacco. That tobacco is then bonded in the warehouse, of the whole- 
“saler, in this State. . It is that tobacco that is delivered to the assessee when he buys it. 


It should be remembered that the assessee's seller the wholesaler buys tobacco on 

his own in Andhra and not only to comply with any.orders of the assessee. From this 
_it should be clear that when purchases are effected in Andhra they are effected by the 
wholesaler either through his representatives or through his commission ‘agent, and 
the tobacco purchased in. Andhra is taken delivery of on behalf of the wholesaler in 
Andhra itself.- The sale is-complete by delivery within the State of Andhra, Only 
the tobacco so purchased is not brought over immediately but kept in the bonded 
warehouse in Andhra, to be drawn upon whenever necessity: arises, that is whenever 
the wholesaler requires tobacco to be brought over from Andhra to meet the demands 
for such tobacco within the State of Madras. When his tobacco is so brought over 


by the wholesaler, there is no element of sale incidental to which that transport is . 


_ effected. The sale, as we pointed out, is completéd by delivery within the State of 
£ Andhra, and thereafter the tobacco kept in the bonded warehouse in Andhra is kept 

there as the tobacco that belongs to the wholesaler, though the bonded warehouse 
-belongs to the commission agent. 


x ou T.C. No. 96 of 1958. yth November, 1960. 


(16th Kartika, 1882, Saka); 
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Learned. counsel for the assessee relied upon section 22 of the Act, as amended ^. 
in 1955. But section 22 will not. help to establish that the assessee’s seller is the fisst 
purchaser within the State of Madras. The as e:see's seller the whole-saler bought 
the tobacco in.Andhra. It may be that he bought the tobacco for eventual consum- 
tion in Madras. The evidence disclosed that out of the purchases effected by the 
wholesaler in Andhra and kept in the bonded warehouse of the commission agent the 
commission agent was in some cases instructed to sell a portion of'the tobacco within. 
the State of Andhra itself. These purchases at any rate could not be said to be for 
consumption within the State of Madras. What section 22 of the Act requires is not 
only that a sale or a purchase should be for consumption within the State of Madras, 
but that the delivery in Madras should. be the direct result of the sale or purchase. 
In this case the position was that as a result of the purchase of the tobacco by the 
wholesaler within the State of Andhra, the delivery of that tobacco was within the 
State of Andhra. "The subsequent transport of that tobacco by the wholesaler was 
that of his own goods, and that could not be said to be thedirect result of his purchase 
in Andhra. When the assessee effected his purchase in Madras there was no element 
of transport at all to bring it as a case of delivery direct or otherwise within thé mean- 
ing of section 22. 


Learned counsel for the-assessee endeavoured to establish that whenever the 
assessee's seller brought over his own tobacco from Andhra, it would be a case of 
delivery direct as a result of the purchase. We have pointed out earlier that the , 
delivery in the case of the assessee's seller was within the State of Andhra, and 
the subsequent transport did not bring it within the scope of section 22 of the Act. 


Another contention of the learned counsel for the assessee was that there might 
-be discrimination in the imposition of tax, because if the wholesaler was not the 
first purchaser within the State of Madras, the assessee would. have to pay sales tax 
on a turnover which included not only the purchase price of the tobacco in. Andhra. 
but also the excise duty paid, because the assessee would not be entitled to the benefit 
of the exemption provided by rule 5 (i) of the Turnover and Assessment Rules. We 
are unable to see any real basis for any charge of discrimination to invalidate either 
section 5 (viii) or the Rules. What the assessee had to pay his vendor constituted 
the purchase turnover on which the assessee had to be taxed. All the elements that 
went into the price charged by the assessee's vendor would be relevant only for deter- 
mining the price charged to the assessee, and no charge of discrimination could be 
based on the price the assessee had to pay to his vendor. ; 


__. As we said, the view taken by the Tribunal on the evidence placed before it, 
that it was the assessee and not-the wholesaler the assessee’s vendor, resident in the 


State of Madras that was the first purchaser of. the tobacco within the State of Madras 
is correct. 


The petition fails and is dismissed with costs. Counsel’s fee Rs. roo. 

P^ AMNEM qae Petition dismissed 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present :—MR. P. V. RAJAMANNAR, Chief Justice AND MR. JUSTICE VENKATADRI.. 

Mohamed. Abubucker -Lebbai and. another ..  Pelltioners* 


v 


The Zamindar of Ettayapuram Estate, Koilpatti, through 
his authorised agent Sri K. Raman Nair and others .. Respondents. 
., Madras Cultivating Tenants’ Protection Act (XXV of 1955) as amendned by Act ( V of 1956), section 2 (a) 
and (ee) — Cultivating tenant? —BMeaning of —Contributing physical labour—What amounts to. 


In order to fall within the definition of cultivating tenant a person should carry on persona‘ 
cultivation which again requires that he should contribute physical labour. The use of physica 





“* C.R.P. No. 1038 of 1957. 18th November, 1960. 
i (27th Kartika, 1882, Saka). 
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k Jabour connotes the idea of physical strain—the use of muscles and sinews and implies a distinction 


from mental or intellectual work. Mere supervision of the- work of cultivation or maintaining of 
FEN ór disbursements of wages will not be such contribution of physical labour as to attract the 
efinition. : i 


Kunchitapatham Pillai v. Ranganatham Pillai, (1958) 1 M.L.J. 272, held too wide. 


Petitión under section 6-B of Act XXV of 1955 as amended by Act XIV of 
1956 read with seetion 115 of Act V of 1908 praying the High Court to revise the 
Order of the Court ofthe Revenue Divisional Officer, Sivakasi, dated 16th July, 
1957 and made in R. P. No. 49 of 1956. 


S. Mohankumaramangalam and S. Gopalarainam, for Petitioner. 
'The Judgment of the Court was delivered. by 


Rajamannar, C.7.—This Civil Revision Petition arises out of an application 
made to the Revenue Divisional Officer, Sivakasi, by the two petitioners before us, 
Mohamed Abubucker and Sankaralingam Pillai, under sub-section (5) of section 4 of 
Act XXV of 1955 (The Madras Cultivating. Tenants’ Protection Act), as amended 
by Act XiV of 1956. The provision runs thus : 

* Any cultivating tenant, who, after the commencement of this Act, has been evicted except 

under the provisions of sub-section (4) of section 3, shall be entitled to apply to the Revenue Divisional 
Officer within two months from the date of such eviction or within two months from the date of coming 
into force of the Madras Cultivating Tenants’ Protection (Amendment) Act, 1956, for the restoration 
to him of the possession of the lands from which he was evicted and to hold them with all the rights 
and subject to all the liabilities of a cultivating tenant. The provisions of sub-section (4) shall, so far 
as may be, apply to such an application.” 
The petitioners alleged that they had taken the lands on lease from the first. respon- 
dent till the end of Fasli 1365. The case came up -once before this Court ; but it is 
not necessary to refer to the earlier proceedings. The petitioner’ application was. 
opposed mainly on the ground that they were not cultivating tenants within the 
meaning of the definition of ‘cultivating tenant’, in the Act. The definition, so far as 
it i$ material, runs as follows: 

* € Cultivating Tenant’ in relation to any land means a person who carried on personal cultiva” 
tion of such land, under a tenancy agreement, express or implied, and includes :— 


(i) any such person who continues in possession of the land after the determination of the 
tenancy agreement." 


Sub-clause (ee), which was added by the amending Act, explains the term ‘personal 
cultivation' thus : 


* A person is said to carry on * personal cultivation? on a land when he contributes his own 
physical labour or that of the members of his family in the cultivation of that land." 


On a cotmideration of the evidence adduced before him, the Revenue Divisional 
Officer held that the two petitioners were notcarrying on ‘personal cultivation’, and, 
therefore, were not cultivating tenants, as defined in section 2 (a) ofthe Act. On this 
finding, he dimissed the petition. The petitioners seek a revision of this order. 


The material facts which emerge from the evidence of the petitioners themselves, 
have been fully set out in the order of the Revenue Divisional Officer. The first 
petitioner was merely a financier for the second petitioner. The second petitioner, 
as P.W. 1 spoke to all he used to do regarding the cultivation of the lands. He used 
to supervise the lands once in a month. He lives 22 miles away from the land and 
employs servants to carry on the cultivation. The question is whether these facts 
would justify the conclusion that the petitioners carry on personal cultivation on 
the land. 


When the Civil Revision Petition orginally came up before one of us, attention 
was drawn to divergent views expressed by learned Judges of this Court. The case 
was therefore referred to a Division Bench. 


Balakrishna Ayyar, J., was inclined to take a very liberal view of the definition- 
in. Kunchithapatham Pillai v. Ranganatham Pillai1. According to the learned Judge, 





1. (1958) 1 M.L.J. 272. 
33 
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in order to qualify as a ‘cultivating tenant’ within the meaning of section 2 (a) of s 
"Madras Act XXV of 1955, it was not necessary that a person should put his own 


muscular effort into the soil. The learned Judge observed : 


“ It is not necessary that he himself.should plough the field or irrigate it or weed it or harvèst 
itor thrash the grain that the field may yield. Itis sufficient if the land is cultivated under his direct 
‘suptivision and if further he assumes the risk of the cultivation. Ifhe can decide what crops he would 
grow, when he would grow them and where he would grow them, if he can dirgct what labour should 
be employed and when and where and for what purposes, if he can decide what fertilizer he would 
use and in what proportions, if he can decide and direct when the field should be harvested and how 
the harvest should be disposed of, if he has direct control over such operations and if further he is not 
the paid agent in this respect of someone else, he would be a cultivating tenant within the meaning 
of the Act. ‘The contention of the respondent that, as he does not contribute his is physical labour to 
the cultivation, he is not a cultivating tenaht, must fail. 2 


In W.P. No. 426 of 1953, Rajagopala Ayyangar, J., was mex dealtug with a 
‘provision of the Tanjore Tenants and Pannaiyal Protection Ordinance IV of 1952. 
‘But it was necessary for him to deal with the scope of the definition of ‘cultivating 
‘tenant’ in that Act. The definition was : : 


“ Cultivating tenant? or * tenant? means'a person who contributes his own physical labour ‘or 
:that of the members of his family in cultivation of any land belonging to another, under a'tenancy 
agreement, express or implied, and includes the heirs ofsuch person but shall not include a mere inter- 
mediary or his heirs." : 


It was contended before him that, to satisfy the definition of a 'cultivating tenant’, 
-it was sufficient if the tenant was cultivating the lands as pannai and exercised . 
supervision over the pannaiyal and hired labour and thatit was not necessary that 
«he should himself get into the lands and plough or do other aerials operagons. 
:But the learned Judge repelled that contention thus : 
** Before a person can be a cultivating tenant, he or members of his family must contribute his, or 
*their own physical labour. X do not consider that the supervision of panniyals could be characterised 
as physical labour within the meaning of the definition clause." 
The same definition came up for construction again before Rajagopalan, J., in W. P. 
-No. 695 of 1953. The person who claimed to fall within the dsfinition in that case 
relied on the following acts, namely, supervising the operations in the various fields, 
:giving seeds.for cultivation, supplying manure and the other requisites for cultivation, 
and generally directing the cultivation, maintenance of cattle and their feeding, etc. 
The learned Judge, after adverting to the fact that the definition does not specify 
the quantum of physical labour necessary to satisfy the test prescribed by it and that 
-it does not correlate the physical labour to any given agricultural operation, referred 
‘to the observation of Rajagopala Ayyeugan J., quoted earlier in this judgment, and 
‘proceeded to say as follows : 


d 


we a 

“ Whether the acts of supervision of cultivation on the part of the lessee themselves involve contri- 
` bution of his physical labour in the cultivation of the lands must necessarily be a quéstion of fact'in 
any given case. An act of supervision of the cultivation of lands may involve physical labour. Even 
the payment of wages to a pannaiyal does involve some physical labour. . But, what section.2 (d) 
of the Act requires is “ contribution of physical labour in the cultivation of theland?. It is neither 
' possible nor desirable to attempt an exhaustive catalogue of all acts of supervision which "would consti- 
` tute contribution of physical labour in the cultivation of the land." 2 


' No other decision of this Court bearing on the point was brought to our notice. 


t 


. We looked up several decisions of the English Courts to get, if possible, assistance 
"in construing the definition, particularly with regard to the meaning to be given to 
- the words ‘‘ contributes his own physical labour.” Though none of the decisions, to 
which we shall presently refer, related to a provision in fari materia with 'the provision 
in the Madras Act some light is thrown on the question, what would constitute 
* physicallabour". In a very early case, Crofton v. Poole! a person who was 
employed to remove furniture, and who, in the course of the employment, 
procured vans, supplied packing cases and employed men in packing and unpacking 
and conveyance of the goods, was not considered to be a man using his personal 
labour. In Morgan v. London General Omnibus Go. ,? it was held by the Court of Appeal 





1. I B. & Ad. 568. d g 2. (1884) 13 Q.B.D. 832. 
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«hat an-omnibus;conductor cannot be said to ‘be engaged in manual labour. Brett,. 
: M. R., had no. doubt however that a man employed to dig the ground could be a, 
* servant in husbandry”. It seemed to Bowen, L.J., that ‘manual labour’ could - 
only mean ‘labour performed by hand’, and he had no doubt that an omnibus conduc- 
for was not engaged in work of that kind. The driver of a tramcar was’ similarly 
held to be*notengáged in manual labour (Cook v. North Metropolitan Tramways 
nam o. _ The VUE Spine of A.L. Smith, J., (as he then was) is 
valuable :—. - ; , 


ar e 


`“ The éxpression used, it should be noted, is not iana work, but manual labour, for many 
occupations involve the former but not the latter, such as telegraph ‘clerks, and all persons engaged. 
in writing: I cannot see the distinction between driving and other occupations which involve 
no manual labour though they do involve mannual work." 
Lord Esher, M.R., was apparently of-opinion that real labour is that which tests 
one's. muscles and sinews (Yarmouth v. France®). Yn Hunt v. Great Northern Railway 
Company®, the, principle of the earlier decisions of the Queen's Bench Division.was 
followed in holding that a railway guard was not a person engaged in manual labour. 
His duty was described as requiring care, skill , and experience, and the labour whick 
it involved as mental rather than physical. Bound v;-Lawrence*, related to a grocer’s 
assistant, whose duty was to serve customers in'a shop, make up parcels for them? 
carry the parcels from the shop to the cart and to bring up goods from tlie cellar tá 
the shop. The Court of Appeal, reversing the decision of the Queen's Bench Divi- 
sion, held that he was not engaged in manual labour. Lord Esher,:M.R., said: 


“There can be no manual labour without user of the hand ; but it does. not at all follow, „that 
every aser of the hands is manual labour, so as to make the person who does it a manual labourer.” 


The following passage in the judgment of Fry, L. J.» is instructive : 


“ It is to be observed ‘that it is difficult to imagine any work done by man so purely intellectual 
as to require no kind of work with the hands ; and the converse is equally true, that there can hardly 
be work with the hands that requires no- intellectual effort. If, then, the words ‘ manual labour ’ 
are to have the full significance which could be put on them, they would be extended to every kind of 
employment. - That cannot be the true meaning of thestatute, but some more confined interpretation 
must be arrived at." 


Cae 


In the course of the judgment, the idea of Byna exertion occurs as being a "devant 
factor. In Smith v. Associated Omnibus Company®, in holding that the-employee there 
was engaged ‘in manual labour, one material fact that was taken into-consideration 
was that the person had to. do work with his hands and feet ; ; sometimes, the work 
might be hard, and at other times, less arduous. 


Clause (ee) of section 2 of Act XXV of 1955 requires that a person should contri- 

-bute his owa physical labour or that of the members of his family in the cultivation of $ 
'the land before he can be said to carry on personal cultivation on the land, The 
general principles which. can be gathered from the English decisions cited above, 
appear to be of assistance in deciding | what is meant by ‘ physical labour’. There is, 
first, the idea of physical strain, the use of muscles and sinews.- There is also the 
‘implied distinction between mental or intellectual work and bodily labour. ‘There is 
also the idea of using one’s hands and feet with the implication, that such user is the 
„essential part of the work. An author writing a poem may also use his hand ‘in 
writing, but, surely, that is only incidental to.the main thing, namely, the.composi- 
tion of a work of art. The Head of an Administrative Department, may have to. 
walk through several sections of the office on an inspection, and thus be using‘his 
.feet: He may also undergo a certain amount of physical strain, but, surely, he can- 
. not be said to be doing any physicallabour. All that appears from the evidence in 
the case before us is that one of the petitioners who lives 22 miles away from the land- 
- supervises the work of cultivation. We have no hesitation in holding that, on this 
evidence, the Revenue Divisional Officer was right in holding that the petitioners 


were not cultivating tenants within the meaning of section 2 (2) of Act XXV of 1955. d 
p ——À— — — "— — ——— — 9 AA D A 
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They were not entitled, therefore, to any of the benfits conferred by the provisions’ 
of that Act. : - e ! 


The Civil Revision Petition is dismissed with costs. s i 
R.M. ee . Petition dismissid.. 
IN THE HIGH COURT OF JUD:CATURE AT MADRAS. -. 
i (Appellate Jurisdiction.) . : pt 
Present :—Mr. P. V. RAJAMANNAR, Chief Justice AND Mm. Justice. 
VEERASWAMI. 
The Working Journalists of ** The Hindu ", Madras .. Appellant* 
v. : 
The Management of “ The Hindu", Madras (M/s. Kasturi & 
Sons, Ltd., Madras-2 and another .. Respondents. 


,, Industrial Disputes Act (XIV of 1947), sections 2 (k), 10 (1) (c) and 15—Scheme and scope of —Industriat 
: dispute referred for adjudication—If could cease to be an industrial dispute subsequently— Jurisdiction of Labour 
curi. 


E - . e 
_ An industrial dispute within the contemplation of the Industrial Disputes Act, 1947, is a collective 

dispute that existed or was apprehended prior to the date of its reference to the Labour Court for- 
adjudication, Whether such a dispute referred for adjudication continued, even after its refeerence, 
to retain its character as such has no bearing upon and does not affect the jurisdiction of the Labour 
Court to proceed and make an award on the industrial dispute referred to it. ‘The jurisdiction of the 
Labour Court springs from the reference made to it and is confined to the dispute as referred to it), 
which means the dispute which existed or was apprehended prior to the date of its reference. — ^ 

(1959) 2 M.L.J. 272, reversed. 

(Scheme and provisions of the Act analysed— Object of the legislation indicated). i 

Appeal under clause 15 of the Letters Patent against the Order of the Hon'ble 
Mr. Justice Balakrishna Ayyar, dated 7th April, 1959! and made in the exercise of the- 
Special Original Jurisdiction of the High. Court in Writ Petition No. 428 of 1956 pre- 
sented under Article 226 of the Constitution of India to issue a writ of prohibition. 
prohibiting the Labour Court, the 2nd Respondent herein from proceeding with the: 
enquiry in I.D. No. 54 of 1957 on its file. : 


S. Mohan Kumaramangalam and K. V. Sankaran, for Appellant. 
R.. Ramamurthi Ayyar, for Respondent. ` 


The Order of the Court was made by 


Veeraswami, 7.—This appeal raises an important point of industrial law, namely, 
whether a Labour Court, to which a valid reference of an industrial dispute for ad- 
judication: had been made, ceases to have ,jurisdiction to proceed to deal with it 
by reason of the fact that a majority of the workers, who had collectivg]ys sponsored. 
the cause of a-workman and raised an industrial dispute in regard to the propriety 
of the termination of his services, had subsequently, and pending adjudication of 
that dispute, retracted and withdrawn their support. The Labour Court, by its pre- 
liminary award dated 25th April, 1958, answered the question in the negative. Ona 
petition filed by the Management under Article 226 of the Constitution, Balakrishna. 
Ayyar, J., by his order dated 7th. April, 1959, took a contrary view holding that the 
dispute referred to the Labour Court lost its character as an industrial dispute and. 
was no longer such, and, therefore, the Labour Court would have no jurisdiction to 
proceed further in the matter. Accordingly the learned Judge issued a rule to that 
effect. This appeal is directed against that order. 


By his order dated 12th July, 1957, the Managing Editor of “The Hindu" ter- 
minated.the services of R. Narasimhan with effect from 14th July, 1957. He was. 
then employed as a sub-editor in the concern. The termination of services was pre- 
ceded by a notice from the Chief Editor dated gth July, 1957, to Narasimhan to show 
cause against it, and the explanation of the latter dated 11th July, 1957. The ground for 
terminating the services of Narasimhan was a finding by the Managiag Editor thathe 





* W.A. No. 144 of 1958. 28th October, 19605 
(6th Kartika, 1882—Saka. 
1. (1959) 2 M.L.J. 272. 
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*(Narasimhan) had committed a gross mistake in editing a certain report-from Salem 

' dated 23rd June, 1957. The mistake was this. The report stated that a member of a 
certain political party in Salem was stabbed on 21st June, 1957, and that the in- 
jured man was admitted in a hospital and later di charged. Narasimhan edited this 

- report and published it in “ The Hindu ” dated 24th June, 1957, as an incident in 
which the fnan concerned died of stab injuries on 21st June, 1957. The Managing 
Editor rejected Nanasimhan's plea that he was being victimised for his trade union 
activities. On 13th July, 1957, some of the working journalists of “ The Hindu", 
"who belonged to the Madras Union of Journalists, resolved to go on a strike with 
effect from the following day and remain on strike till the order terminating the ser- 
vices of Narasimhan was suspended and the matter was reconsidered. The same 
day ‘the Executive Committee of the Madras Union of Journalists also passed a 
resolution extending their support to the stand taken by the working journdlists of . 
* The Hindu" and called upon all other newspaper employees in the State, and 
elsewhere, to rally behind the employees of ‘‘ The Hindu". The strike, however, 
-did not actually materialise on 14th July, 1957, as evidently, in the meantime, conci- 
liation proceedings had started which eventually brought no result. In view ofthe 
conciliation proceedings, the Madras Union of Journalists wrote to the Management 
-of “ The Hindu” on 14th July, 1957, that they were calling off the strike. Concilia- 
tion having failed, the State Government made an order on 17th July, 1957, referring 
‘to the Labour Court the following question for adjudication : 


“ Whether the termination of services of Sri R. Narasimhan, sub-editor, is justified and to what 
‘relief he is entitled ? ” 


‘The “order of reference contained two mistakes, (1) that it made no reference to 
the provisions of the Working Journalists : (Conditions of Service) and Miscellaneous 
Provisions Act, 1955 and (2) that it assumed Narasimhan to be a workman within the 

` meaning of section 2 (s) of the Industrial Disputes Act. “On 20th September, 1957, 
‘the Government passed another order amending their earlier order rectifying the two 
mistakes. When on 11th November, 1957 the matter came up before the Labour 
Court, it was agreed on all hands that the reference of the dispute for adjudication 
:should. be deemed to have been made on 20th September, 1957. The parties also 
filed before the Labour Court a joint consent memorandum stating that all the pro- 
-ceedings taken prior to that date should be taken to be proceedings under the amend- 
-ed reference. With the leave of the Labour Court, the Management filed an addi- 
"tional counter statement on 18th November, 1957, which, inter alia stated : 


** The dispute referred to is one affecting an individual, viz., Sri R. Narasimhan and not one 
-affecting the employees of ** The Hindu ” as a whole or a considerable section of those employees, 
“The employees of *“ The Hindu” asa whole or of the editorial department to which Sri R. Nara- 
-simhan belonged have not made common cause with Mr. Narasimhan and treated his dispute with the 

Management as their own. 


The mere fact that the Madras Union of Journalists has taken up the cause of Sri R. Narasimhan 
-will not make the dispute one between the working journalists of ** The Hindu * and the Manage- 
-ment. 'The Madras Union of Journalists is not connected with any particular newspaper establish- 
ment. Its membership is open to all journalists in the Madras State. The allegation in the claims 
-statement that the majority of working journalists employed in ** The Hindu ” are members of the 
‘Madras Union of Journalists is not correct. The Madras Union of Journalists is therefore, not’ 
‘competent to represent or speak on behalf of the working journalists of The Hindu.” 


"To this the union filed a reply on 25th November, 1957, which, inter alla stated : 


** The Union submits that the dispute referred for adjudication is one taken up by the Madras 
Union of Journalists which has among its members, working journalists from various different news- 
‘paper establishments, including ** The Hindu "............ 


The Union submits that there is a dispute between the working journalists of “The Hindu" and 
‘the Management within the meaning of section 2 (k) of the Industrial Disputes Act, read with section 
3 (1) of the Working Journalists Act................ esee . 


"The Union's reply also reiterated the fact that the dispute had been referred by 
the Government for adjudication as a dispute between the working journalists of . 
**'The Hindu" and the Management and that the Management was put to strict 
-proof of their assertion that the working journalists of “ The Hindu.” had not col lec- 
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‘tively éspoused the-cause of Narasimhan. On these additional pleadings; the Labou» 
"Court famed the following additional issue on 3rd December, I9 57+- € ÀÀ 


i s there no industrial dispute between the working PRT of ‘The Hindu’ on the one e hand 
and the Managenment of * The Hindu" on the other in relation to the termination of the services of 
Sri R. Narasimhan as contended by the Management’? ?? . 7 = 


“At the hearing before the Labour Court on the additdaats issue, i wich WAS; edes asa 
preliminary issue, the Management raised several contentions.. One of them was 
‘that there was no industrial dispute in existence-either on the date of the. first refer- 
ence; 17th July, 1957 or on the date of theamended reference, 20th September, 1957. 
This contention raised the question whether on and prior to 20th September, 1957, 
‘the dispute had the support ofa substantial section of the working journalists of “ The 
Hindu”. The Labour Court found that the dispute on the said- dates and subse- 
‘quently till the- middle of November, 1957; had the support of 60 out of go working ` 
journalists of ‘‘ The Hindu ", that all the 60 of them were members of the Madras 
Union of Journalists and that, therefore, the dispute referred was an industrial dis- 
‘pute and was validly referred for adjudication. - Even on the-footirig thateonly -34 
out of 60: members of the Union, who were among the working journalists of “ The 
"Hindu ”, attended the meeting on 13th July, 1957, in which was passed the resolu- 
‘tion espousing the cause of Narasimhan, the Labour Court was prepared to hold that 
a substantial or considerable section of the working journalists of “‘ The Hindu" 
supported his case, thereby making it an industrial dispute. Another contentione 
raised by the Management before the Labour Court, with which we are concérned 
in this appeal, was that even though it might have been an industrial dispute aj the 
‘time when it was referred, it subsequently ceased to be such a dispute because many 
‘of the working journalists, who had supported Narasimhan, had since withdrawn 
‘their support and that only a very.small section of the working journalists of ‘‘ The 
"Hindu ”, if at all; continued to support him. This contention was based upon cer- 
‘tain events which occurred subsequent to 11th Novembr, 1957. On 13th Novemb- 
ber, 1957 the Editor of “ The Hindu” convened a conference of the working jour- 
nalists of the establishment with the ostensible purpose of explaining to them what 
‘according to the Editor were the true facts and situation in relation to the termination 
‘of the services of Narasimhan and of acertaining their view whether the Union: was 
justified in making the allegation that the termination of the services of Narasimhan 
‘was an act of victimisation for his trade union activities. On 14th November, 1957, 
the Editor received a declaration signed by 48 working journalists of “ The Hindu " 
in which they stated that the charge against the Editor, ziz., that the termination of 
-Narasimhan’s services was victimisation for histradeunionactivities and not punishment 
for a grave mistake in his editorial work, amounted to imputing mala fides t& him, that 
‘the impression that the charge so levelled against the Editor had a backing of a substan- 
tial section of the journalists in “ The Hindu ” was wholly unwarranted and that 
the declarants had every confidence in the sense of fáirness of the Editor and did not, 
‘therefore, support the charge made against him of victimising Narasimhan. On the 
Side of Nrasimhan, it would appear that he too was able to secure a statement signed 
‘by 41 of the working journalists of ‘‘ The Hindu ” and expressing a re-affirmation of 
their support to his cause. The 41 journalists comprised of those who either voted for 
the resolution at the meeting of the working journalists on 13th July, 1957 or were 
otherwise supporting the cause till then. But these journalists and 14 others. later 
Signed certain fresh declarations to the effect that they had either attended the work- 
“ing journalists’ meeting on 13th July, 1957 or signed the earlier declaration supporting 
the cause of Narasimhan, not knowing the full facts, that they wished to make it clear 
that they never meant to support any allegation by "the Union of mala fides against the 
Editor and that the signatures to the earlier declaration supporting the cause of Nar- 
simhan should be treated as withdrawn. In addition to the declarations above re- 
ferred to, were produced before the Labour Court four affidavits sworn to uc more. 
| -than a majority of the working journalists of “ The Hindu " which said : : 


- “We do not cither individually or: collectively support Sri R Narasimhan i in that dispute or the 
‘stand. taken by.him.and'the Madras ‘Union of Journalists in that regard.” 
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« Evidently because the Union wanted to-cross-examine the working journalists, wha 

- had sworn ‘to, the affidvaits, and made declarations as.already mentioned, 41 working 
journalists of * The Hindu ” gave evidence before the Labour Court. The examina- 
tion of the other witnesses out of the remaining working journalists who had retracted, 
so to speak; was, however, dispensed with.at the instance of the Union. The Labour 
Court. -on æ consideration of the evidence summed up the position thus : 


f Therefore, it mist be found that 75 out of go working journalists of this concern have given 
evidence.saying that they are not now supporting this dispute. About 45 to 50 of them are’ persons 
who were parties either to the resolution or to Exhibit W-2 and their evidence-must be treated as a 
withdrawal of their support even though some of them have deposed to the effect that they never sup- 
ported the cause, that they were never aware of the resolution and that they -were under misappre- 
hension about the true facts when they signed the Exhibit W-2 or that their signatures were obtained 
in Exhibit W-2 under express promises that it should not be used in the.Court.” 


Based on those facts, the argument on behalf of the Management before the 
Labour Court was that insamuch às continued support of a substantial section of the 
working journalists was à sine qua non for the subsistence of an industrial dispute and 
as such, support had been withdrawn pending adjudication of the dispute, the dis- 
pute ceased to be'ari industrial: 'dispute arid it no longer existed as such with the result 
that the Labour Court had no further ` jurisdiction to proceed with the matter: 
This argument, however, did not find favour with the Labour Court; The Labour 
Court held that the crucial date for deciding whether there was an industrial dis- 
pute was the date of its reference and that the fact that subsequent to the reference 

* more than a majority of the working journalists, who had formerly supported the 
dispute; withdrew their support thereto, had no effect upon the jurisdiction: of the 
Labsur Court to proceed with and adjudicate upon the industrial dispute which 
had been validly referred to it. 


On the petition filed by the Management. for quashing the.above belio, 
award ofthe Labour Court, Balakrishna Ayyar, J., was not prepared to uphold the 
said view of the Labour Court. The learned Judge considered that the moment a 
collective dispute became reduced to an individual dispute by reason of a substan- 
tial number of workmen withdrawing their support after the reference of the dispute 
for adjudication, the Labour Court at once lost its.jurisdiction to.proceed with. the 
matter. This conclusion was reached a by the learned Judge on. two eros which 
‘he stated thus : pi 


"quent to the date on which a Court takes cognizance of a matter would be to act very TTT it 


On that view, the learned Judge held that the Labour Court had no QUrSdicHon de to 
proceed further in tlie matter and quashed the preliminary award. 


Sri Mohan Kurnaramangalam, the learned counsel for the appellants, contested 
the correctness of the above view of' the learned Judge and contended that such a 
‘view could not be supported having regard to the true scope and object of the rela- 
“tive statutory provisions providing for industrial adjudication. His contention 
was that once a valid reference had been made to a Labour Court of an industrial 
-dispute for. adjudication, its only jurisdiction -was to proceed with the matter and 
„make an award and that the question whether the industrial dispute so referred con- 
‘tinued to be as such in the sense that it had the continued support of a substantial 
section of the workers of the concern was wholly irrelevant to and did not in any 
.way affect the.jurisdiction of the Labour Court to proceed with the matter and 
-make an award. - On the other hand, Sri R. RamarnurthisAyyar, theleárned counsel 
“fot the respondent-management, ‘reiterated before us the same contentions which he 
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had urged before Balakrishna Ayyar, J., and the Labour Court. He argued that, 
the collective support was of ihe very essence of an industrial dispute, that the juris- . 
diction of the Labour Court was to adjudicate on an industrial dispute and that, 
therefore, if before making an award, the industrial dispute referred for adjudication 
degenerate, as the learnéd counsel would put it, into an individual dispute, the 
Labour Court would have no further jurisdiction to deal with it:  Aecording to 
the learned counsel, the crucial date for determining whether ag industrial dispute 
existed was not merely the date on which a reference was made for adjudication 
but also it could be shown at any moment, before an award had actually been 
made, that the industrial dispute referred ceased to exist as such in the sense that 
no longer a substantial section of the workers concerned stood behind it. 


Before dealing with the above contentions it is first necessary to notice the re- 
levant statutory provisions. The Working Journalists (Conditions of Service) and 
Miscellaneous Provisions Act, 1955, was enacted to regulate certain conditions of 
service of working journalists and other persons employed in newspaper establish- 
ments. Clause (f) of section 2 defines a working journalist as a person whose princi- 
pal avocation is that of a journalist and who is employed as such in, or in reletion to 
any newspaper establishment, and includes, among others, sub-editors, reporters 
and proof-readers. Sub-section (1) of section 3 provides that the provisions of the 
Industrial Disputes Act, as in force for the time being, shall, subject to the modi- 
fications specified in sub-section (2), apply to, or in relation to, workmen within 
the meaning of that Act. The modification contemplated by sub-section (2) of. 
section 3 is not material for the-purpose of the present appeal. We have, therefore, 
to turn to the provisions of the Industrial Disputes Act, 1947. That Act makes 
provisions for the investigation and settlement of industrial disputes by setting up, 
among others, Labour Courts and providing for reference thereto for adjudication 
of certain specified categories of industrial disputes. Clause (k) of section 2 defines 
what an industrial dispute means. It states, inter alia that any dispute or 
difference between employers. and workmen which is connected with the 
employment or non-employment or the terms of employment or with the conditions 
of labour, of any person is an industrial dispute. Section 7 provides for the com- 
position and constitution by the appropriate Government of Labour Courts for 
adjudication of industrial dispute relating to any matter specified in the Second 
Schedule to the Act. Section 10 (1) (c) which empowers the appropriate Govern- 
ment to refer any industrial dispute, existing or apprehended, to a Labour Court 
for adjudication reads as follows :— $ 


* 1o. (1) Where the appropriate Government is of opinion that any industrial dispute exists 

or is apprehended, it may at any time by order in writing :— i 
OBERE 

(b ...———— dessei pei a aiana a enii e ra E ene 


(c) refer the dispute or any matter appearing to be connected with, or relevant to, the dispute, 
if it relates to any matters specified in the Second Schedule, to a Labour Court for adjudication ; or 


Section 17 requires that every award ofa Labour Court should be published 
by the appropriate Government within a specified time and in the manner which 
the appropriate Government may think fit. As provided by section 17-À an award 
‘becomes enforceable on the expiry of 30 days from the date of its publication. 


Though the definition, of an industrial dispute does not in so many words state 
that a dispute or a difference between an employer and an individual employee 
of his in connection with hisemployment or the conditions of labour of any person 
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vis not within its scope, it.is well-settled that it is only. : a eene dispute that çan 


- constitute Zn industrial dispute. A collective dispute does not of course mean that 


. alf the workmen or a, -majority of them of .the establishment concerned should. 
sponsor. and support the dispute. All that is necessary is that the dispute in order 
to become an industrial dispute should have the support of a substantial section 
‘of the workmen concerned in the establishment. . What a substantial section 
of workmen may, mean will depend upon the particular facts of each case. If 
such a collective dispute exists in relation to the matters specified by the definition 
of an industrial dispute, then the conditions required on the appropriate Govern- 


. ment to make a reference of the dispute for adjudication are satisfied. Whether 


such an industrial dispute exists is a matter left to the opinion of the appro- 
priate Government making the reference. It is clear from section 10 that the actual 
existence of an industrial dispute is not an essential condition to the makirtg of a. 
valid reference for adjudication but that the appropriate Government is competent 
to make such a reference, even if it apprehends an industrial dispute. But what falls 
to be particularly observed is the requisite that before a reference is made, there: 
should pe an industrial dispute either existing or apprehended. Once that requisite 
is satisfied, all the conditions of a valid reference under section 10 (1) are also | satis- 
fied.. There is no indication in section 10 of any further requisite or condition to- 
be satisfied in order to sustain the’ continued validity of the reference until it ends. 
in an award. "When an industrial dispute has been referred to à Labour Court, 
Section 15 directs that it should hold its proceedings expeditiously and should on the 
* conclusion thereof submit its award to the appropriate Government. In our opinion, 
the industrial dispute within the contemplation of section 1 5 {obviously appears 
to bê the industrial dispute that existed or was apprehended. prior to the date of its. 
reference to a Labour Court for adjudication. So much is explicit from the opening. 
words of the section : ”? Where an industrial dispute has been referred to a Labour 
Court. ..... " It is on that dispute the section enjoins the Labour Court to hold its 
proceedings and make its award. In other words, the jurisdiction ofa Labour Court 
to adjudicate upon an industrial dispute springs from the reference made to it and. 
is confined to the industrial dispute as referred to it, which means the industrial 
dispute which existed. or was apprehended prior to the date of its reference. What 
the reference called upon the Labour Court to adjudicate was the industrial dis- 
pute that existed or was apprehended prior to the time when the same was referred, 
to for adjudication. It follows from these premises that the question, whether. the 
industrial dispute referred to for adjudication continued even after its reference to 
retain its character as such, has no bearing upon and does not affect the jurisdiction. 
of the Labour Court to proceed and make an award on the industrial dispute re- 
ferred to jt for adjudication. That, in our opinion, is the real scheme and true 
scope of sections 2 (k), 10 (1). (c) and 1 5 of the Industrial Disputes Act, 1947. 


It seems to us that our above view of the. statutory provisions is fortified by cer-- 
tain other provisions of the Act. .Section 20 lays down when a proceeding before 
a Labour Court to which a reference of an industrial dispute has been made for 
adjudication commences and concludes. Sub-section (3) of that section, so far 
as is material, reads: 


a Proceedings MED before a abate» estes ` shall be deemed to have- commenced on the date 
of the reference of the dispute for...... adjudication...... and such proceedings shall be deemed: 
to have concluded on the date on which the award becomes enforceable under section DLAD 


The proceeding, which starts upon a reference, continues “and shall.be. deemed. 
to have concluded only when the award becomes enforceable under section 17-A. 
The sub-section does not contemplate that the proceeding so started can conclude 
or can be concluded at an earlier time. It seems to follow from sub-section (3) 
that the only way by which the proceedings started on a reference can conclude is 
by making an award. Actually the point of time at which the proceeding concludes 
is even later, namely, the date on which the award-becomes enforceable under. sec- 
tion 17-A. Sub-section (3) of section 10 which states that where an industrial dis- 
pute has been referred to-a Labour Court; the appropriate Government may by 


34 
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-order prohibit the continuance of any strike. or lock-out in connection with such» 
-dispute; which -may be in existence on the date of the reference, shows again that - 
the industrial dispute which-is the basis for reference arid. adjudication, is the 
industrial dispute in existence on the date of the reference. It is again on that basis 
that section 23 prohibits strikes or lock-outs during the pendency.of the proceeding 
before a Labour Court.- Section 23 (b), so far as-is relevant, states:* " - = 

* 24. No workman who is employed in any industrial establishment shail go on strike in breach 
of contract and no employer of any such workman shall declare a lock-out— - ae 


(a) ......... Pebe Coa bie g Sioeic eles aae e dan T 


sc mo AB) during the pendency of proceedings before a Labour Court........and two months 
zafter- the conclusion of such proceedings ;...... » . Í aa 
We hawe already referred to the provisions of section 20 which lay down when 
-a proceeding commences or concludes before a Court to which a reference of an 
industrial dispute has, been made for adjudication. . 


If we accept the argument of Sri R. Ramamurthi Ayyar that the Labour Court 
-ceases. to have jurisdiction to proceed further the moment, pending the reference, 
the industrial disputelosesits character as such, it will, in our opinion, be contrary 
to and: even in conflict with the statutory provisions we have referred to. 
We cannot, therefore; accept his-contention. Balakrishna - Ayyar, J., stated 
that the jurisdiction of the Labour-Court was notlike that of an ordinary 
civil Gourt but it was a limited jurisdiction, - limited by the statute which, 
-created it. We-agree’ with the learned Judge that itis so in one sense. 
But the learned Judge’s attention, as.far-as we can see from his judgment, 
-does not-appear to have been’ invited to the particular -statutory provisions 
we- have - referred to above which confer, control and limit the jurisdiction 
of a Labour’ Court. We cannot agree, therefore, with the learned Judge 
that once an industrial dispute ceases to be as such because subsequent to 
the date of its reference a substantial section of its-sponsors or supporters had with- 
"drawn their support, and that the Labour Court loses its jurisdiction to: proceed 
further in the matter. --We hold that the jurisdiction of the Labour Court to proceed 
with the matter wholly depends on whether the industrial dispute referred to it for 
adjudication existed or was apprehended on the date-of the reference and not on 
any subsequent date.- We have reached this conclusion on the basis of the pro- 
visions of the ‘Act themselves. But it seems to us that any other interpretation of 
those-provisions may lead to startling results-and will hardly be in consonance with 
the object and policy of the Act, namely, to conserve and promote industrial peace 
And welfare. Further it will-be subversive to industrial justice, labour relations 
and' fair play, if the jurisdiction of the Labour Court to proceed with the matter 
referred to it for adjudication, is to depend on the shifting convictions, exigencies 
and strength of the rival parties to the industrial dispute. f 


: 7 In the view we have takeri we are not called upon in this case to decide whether 
à Labour Court is generally entitled to take into account events that . occurred 
‘subsequent to the date of the reference. It seems to us that it is not possible- to 
formulate a general or uniform rule for universal application. Whether. subse- 
‘quent events may be taken into account by the Labour Court may depend upon 
the particular circumstances in each case. .For instance, if there is a settlement 
between the management and the workmen, who sponsored and supported an 
industrial dispute for adjudication, it is not expected that the Labour Court, 
although the Industrial Disputes Act itself contains no provision for recording the 
settlement, may refuse to take note of the settlement and make an award on that 
basis.. Again considerations which may apply to a case where a particular work- 
man whose reinstatement is the subject-matter of an industria] dispute referred for 
adjudication, has died, may not govern the case of industrial dispute involving 
questions of wages and the like. All that we need say here i$ that having regard 
to the statutory provisions, as iriterpreted by us, the jurisdiction of.the Labour Court 
to proceed, with and adjudicate upon an industrial dispute stems from and is sus- 
tained, until it makes an award and the same becomes enforceable, by the reference 


` 
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. itself which has*been. made-on the.basis of an -industrial dispute existing or 
apprehended on the date of the reference and-that the jurisdiction of the Labour 
Court to proceed in the matter is not in any way affected by the fact that subse- 
quent to the date of the reference, the workers or a substantial section of them; who 
had originally sponsored and supported thé cause, had later resiled and withdrawn 


from it. z 
1 es 


There appear to be no decided cases directly in point. But our attention was 
invited to the decision of the Supreme Court in Pifraich Sugar Mills -Limiied v. 
Pipraich Sugar Mills, Mazdoor Union, in which a dispute arising before a closure was 
referred for adjudication after the concern was closed. Their Lordships of the 
Supreme Court repelled an argument that as the industry was not in existence and 
as the relationship between the employer and the employees had ceased prior to 
the reference, the reference itself was not a valid one, and held: |: ec 

“sWe thinkithat on a true construction of section 3, the power of the.State to make a reference 
under that section must be.determined with reference not to the date on which it.is made but to the 
date on which the right which is the subject-matter of the dispute arises, and that the machinery 
provided under the Act would be available for working out the rights which had accrued prior to 
the dissolution of the business.” PE gm EM 
The facts and the point for decision in that: case were different, but it has to 
be observed that although the industry itself had been closed even.prior to the date 

«of the reference, the Supreme Court did not regard that fact as, in any way, affecting 
the jurisdiction of the Labour Court to proceed with the matter referred to for 
adjudication. Reference was next made. at the Barto.another decision of the 
Supreme Court in State of Bihar v. D. N. Ganguly?, in which it was held that the 
scheme of the relevant provisions of the. Act would prima facie seem to be inconsis- 
tent with the-power of the appropriate Government to cancel a reference made 
under section. 10 (1) once it-had been made. In the process of arriving at that 
conclusion, their Lordships.considered the scope and effect of a reference under 


section 10-(1) and observed 5 - i o y 7 


ient uüdcf sections 17-A and 19.” ` : : 
This decision too was not concerned with the specific question we:have to decide 
in -this case.. PLE : s 3 i 
In the result, with respect to Balakrishna Ayyar, J., we are unable to agree 
with him that the Labour Court has no jurisdiction to’ proceed to deal with the 
industrial dispute referred to it for adjudication.. The appeal is allowed and the order 
of Balakrishna Ayyar, J., is set aside. The appellants will have their costs through- 


out. Advocate's fee Rs. 150 here and before Balakrishna Ayyar, J. pan 
RM. | 7 7. Äppeal allowed: 


E 






1. (1957) S.C.J. 38: 1956 S.C.R. 872%: 2. (1955) S.C.J. 533- 
AIR. 1957 S.C. 95.- 


268 . THE MADRAS.LAW JOURNAL REPORTS. $ [1961 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. . 

S " ' PRESENT :—MR. JUSTICE JAGADISAN. s E. 

Nalla Kumara Gounder. ` ^": ^ e Appellant" 


e 


Thangammal and another e. Respondents. 


Civil Procedure Code (V 


_ to prove he-is the real owner. 


In a suit by the defeated claimant under Order 21, rule 63 of the Civil Procedure Code, to set 

- aside a claim order made against him, the onus of proof is on the plaintiff to prove that he is the real 

owner of the property in question and he cannot rest content with frelying on the deed conferring 
an osteysible tiie on him. — ' 


of 1908), Order 21, rule 63—Suit to set aside a claim order—Onus on the plaintiff 


Perayya v. Venkayamma, (1925) 47 M.L.]. 14, referred. 


Appeal against the Decrees of the Court of the Subordinate Judge, Exode, in 
Appeal Suit Nos. 20, 87 and 136 of 1958 preferred against the Decree of the Court 
of the District Munsif ‘of Erode in Original Suit Nos. 498 and 561 of 1957 a&d 1025 
of 1955, respectively. 


`D. Ramaswami Ayyangar and P. R. Varadarajan, for Appellant. 
K. SS. Desikan and K. Raman, for Respondents. : 
The Court delivered the following = 


Jupemenr.—One Thangammal filed three suits O.S.. No. 1025 of 1955, O.S; 
No. 498 of 1957 and O.S.. No. 561 of 1957 on the file of the District Munsif’s Court 
of Erode seeking to set aside three summary orders passed in E.A. No. 2694 of 1953, 
dated 2nd June, 1955, in E.A. No. 1370 of 1955 and in E.A. No. 7 of 1956, dated 
81st August, 1956, on the file of the same Court. , These suits were necessitated as 
she was unsuccessful in her claim petitions intervening in execution proceedings 
in original suits in which the first defendant in all the three suits had obtained decrees 
against the other -defendants in the suits. The plaintiff is the wife of one Palani 
Goundan. They had two sons, Nachimuthu Goundan and Kasianna Goundan, 
The properties to which she laid claim, which were the subject-matter of the attach- 
ment in execution of simple money decrees against her sons, were properties 
purchased in her name under Exhibit A-1, dated 16th September, 1933. The 
plaintiff's case was that it was her exclusive property in respect of which neither 
her husband nor her sons had any right, title or interest. The creditor against the 
sons, the first defendant in all the suits, however contended that the properties though 
standing in the name of the plaintiff were joint family properties which Bad - ‘been 
partitioned between the sons with the consent of their father and with the consent 
of the plaintiff herself... tos - i 


The learned District Munsif of Erode, who tried the suit negatived the plaintiff's 
claim and dismissed all the suits. She accordingly preferred three Appeals, A.S. Nos. 
20, 87 and 136 of 1958 on the file of the Subordinate Judge's Court of Erode challen- 
ging the correctness of the judgment, and decree of the trial Court in all the suits. 


The learned Subordinate Judge who: heard the appeals reversed the judgment 
and decree of the trial Courts in all the suits and granted a decree in favour of the 
plaintiff as prayed for with costs throughout. 


These three Second Appeals have been preferred by the first defendant infall 
the suits. Learned counsel for the appellant contended that the finding of the 
lower appellate Court on the question of title to the suit. properties is vitiated by 
a wrong approach made by the learned Subordinate Judge by throwing the entire 
burden of proof on the defendants in the suit. The learned Subordinate Judge was 
apparently of the opinion that as the ostensible title stood in the name of the 
plaintiff she must also be presumed to be the real owner of the properties, unless 








* S.A. Nos. 1141 of 1958 and 828 and 829 of 1959. , 4th November, 1960. 
RES (1gth Kartika, 1882— Saka). 
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vit is established by persons contending against her that she was only a benamidar 

. for the joirtt family of her husband and his sons. It is no doubt true that ordinarily 
"when a person impugns a transaction as being sham and nominal or as being benami 
for another person the onus of establishing such a case will be upon the person who 
puts forward such a plea. But it has been pointed out by a number of decisions 
of which reference need be made only to the decision in Perayya v. Venkayamma}, 
that a defeated claimant in a claim proceeding has the burden upon him to prove 
that the claim is well founded. The headnote of this decision is as follows : 


“ Ordinarily it will be for the party who sets up that a particular transaction is not real but benami 
to make out affirmatively the case put forward by him. But where the ostensible owner has been 
defeated in a claim proceeding and sues to set aside the order made on the claim petition under : 
"Order 21, rule 63, Civil Procedure Code, the onus is on him to establish that he is the real owner of 
me property and it is not sufficient for him to rely merely upon the deed which shows his osfensible 
title." : = : ` 


As the learned Subordinate Judge has failed to apply this principle of law his 
finding on the question of title cannot be upheld. I may point out that there are 
‘other fundamental mistakes committed by the learned Subordinate Judge. The 
learned Subordinate Judge has observed that the partition karar Exhibit B-r in 
the case does not contain either the mark or the thumb impression of the plaintiff. 
But a reference to Exhibit B-1 will show that the mark purported to be that of the 
mark of Thangammal finds a place therein. Whether it was really the mark 
-of Thangammal or not will of course be a matter for consideration by the lower 
"appellate Court. But as I am satisfied that the learned Subordinate Judge has 
‘committed an error of law in not appreciating the correct legal position on the 
‘question of onus of proof, his judgment has to be set aside. Iam "not expressing 
any opinion on the merits of the case of the respective parties. i 


These Second Appeals are allowed. The judgment and decree of the learned 
Subordinate Judge are set aside and the Appeals Nos. 20, 87 and 136 of 1958 are 
remanded to the file of the Sub-Court, Erode, to be heard afresh and disposed of 
according to law and in the light of the observations contained in this judgment. 
The appellant will be entitled to a refund of the Court-fee paid on the memorandum 
of appeals in all the three appeals. Costs will abide and will follow the result. 


V.S. : ———— Appeals allowed and remanded. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR. Justice RAJAGOPALAN AND'Mn. JUSTICE SRINIVASAN. 
‘State of eMadras represented by the Deputy Commissioner of 


Commercial Taxes, Coimbatore Division, Coimbatore .. Petitioner. 
(0g. 
Messrs, Asher Textiles Ltd., Tiruppur .. Respondent. 


Madras General Sales Tax Act (IX of 1939), section 12 (2)—Revisional powers under—Escaped turnover— 
‘What amounts to—Amendment of law—Effect of. d 


Where the law relating to levy of sales tax is amended with retrospective effzct, it was the amended 
law that should be deemed to have been administered even on the date of the original order. An 
-order made on the basis of the law as it then stood, though valid then, would become wrong by virtue 
-of the subsequent amendment of the law with retrospective effect. It cannot be treated as escaped 
‘turnover. But the wrong order can be revised under section 12 (2). 


Petition under section 12 (b) (i) of the Madras General Sales Tax Act praying 
the High Court to revise the Order of the Sales Tax Appellate Tribunal, Madras, 
dated 27th May, 1958 and made in T. A. No. 144 of 1958 (S.M.R.P. No. 12 of 
1957-58)Deputy Commissioner of Commercial Taxes, Coimbatore division). 





3 3s I. (1925) 47 M.L.J. 14. 
* T.C. No. 151 of 1958. : 8th November, 1960. 


(17th Kartika, 1882—Saka). 
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G. Rámanujam for-the Government ‘Pleader (A. Alagiriswami) for Petitioner. -, 
T. R. Ramachandran and S. Fagannadhan, for Respondent. li 


' The Order. of the Court was made by ty eh 
‘Rajagopalan, J.—In the assessment finalised by the Commercial: Tax Officer 
on appeal on 24th December, 1955, he applied the principle laid dowh in Bengat 
Immunity Co., Lid. v. The State-of Bihar’, and held that a turnovereof Rs. 7,87,671-2-0- 
was hot assessable as that represented the turnover of inter-State sales. Subsequent 


. to that, on goth January, 1956, the President promulgated the Sales Tax Validation 


Ordinance, which was followed up by the Sales Tax Validation Act (VII of 1956). 
Under that enactment the ban imposed by Article 286 on the levy of tax on inter- 
State sales was lifted so that what were called * Explanation sales?" could be taxed 


Act, the, case is not one of escaped turnover but of an improper or illegal assessrnent order which is 
revisable under rule 14(2)^ . .! .. 


Revisional jurisdiction in the present case was exercised under section 12 (2) 
of the Act, but the principle remains the same. The Tribunal was thus in error 
in treating it as a case of escaped turnover. Incidentally, we have to point out.that, 
even if it had been the escaped turnover, the Deputy Commissioner would have 


- had jurisdiction to assess that escaped turnover under rule 17 (3) (a) read with 


rule 17 (1) of the Sales Tax Rules. But that question, of course, does not arise 
for further investigation. i ; 
' The néxt question is, whether the Deputy Commissioner was entitled to revise 


the order of the Commercial Tax Officer, which was quite consistent with the law, 
as it stood ori the date that order was passed by the Commercial Tax Officer, but 





3. (1955) 2 ML. (S.C.) 168: (1955) S.C.J. — 3. (1956) 2 M-LJ. 327 : LI-R. (1956) Mad. 
672 : (1955) 2 S.C.R. 603.: (1955) 6 S. T.C. 446. 1285: 6 S. T.C. 3182: 7^ 177 077 t956) 1 


- * 2, (1950) 3 S. T.C: 19 


-1] i GANESA PILLAI, In re (Somasundaram, F.). 271 
“was inconsistent, with the provisions of Act VII of 1956. The view taken by the 
* Tribunal, that it could not-be treated as a case of impropriety or illegality within. 

the meaning of section 12 (2) of the Act, because on the date the Commercial Tax 

Officer passed his order it was quite consistent with the, law as it stood then, will have 

to be overruled in the light of the observations of the Supreme Court in Venkatachalam: 

v. Bombay Dyeing | & Manufacturing Co., Lid.1. Those. principles were applied in the 

State of Madras v. Asher Textiles Ltd.?, in exercise of revisional jurisdiction vested in. 
‘the High Court under section 12-B of the Act. The same principle would also 

govern either cases of rectification for which the Income-tax Act provides or cases of 

revisional jurisdiction under section 12 (2) ofthe Act. The principle remains the same, ~ 

When the law is amended with retrospective effect, it was the law that should be 

deemed to have been administered even on the date of the original order. Judged. ` 

by that test, the original order of assessment finalised by the Commercial Tax Officer 
was wrong, because, if what was enacted by Act VII of 1956 was the law on the date 
of the original assessment, the original assessment was illegal., Learned counsel 
for the respondent-assessee urged that the ambit of section 12 (B) was more cir- 
cumscribed than that for instance of section -12-B of the Act, and that the order 

of the Commercial Tax Officer should not be characterised either as illegal or im-- 

proper when it was correct and consistent with the law as it stood on that date. But 

that contention we must negative in view of what we have stated above. The 
principle laid down in Venkatachalam v. Bombay .Dyeng © Manufacturing. Co. ,. 

.Lid.!, applies with equal force to cases of revision under section 12-(2) of the Act: 

also. ' f i ] i 


s ^ The petition is allowed, The order of the Tribunal is set aside and the. order 
of the Deputy. Commissioner is restored.- The petitioner will be entitled for the 
‘costs of this petition. Counsel’s fee Rs. 100. S o nae 


R.M. .'. - a d e '. . Petition allowed.. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. ~~ 

l l PRESENT :—MR. JUSTICE SOMASUNDARAM. un 

Ganesa Pillai and another A et ek. M TEE Petitioners* 


Criminal Procedire Code (V of 1898), section 350—Procedure— Transfer of case after examination. of some 
prosecution. witnesses—Examination of remaining witnesses by transferee. Magistrate and conviction —Legality— 


P 


Duty to proceed de novo—Criminal Procedure Code, sections 192 (1) and 528—Scope and effect of. | 

A conviction is illegal if it is based on the evidence partly recorded by one Magistrate and partly- 
by another Magistrate to whom the case has been transferred. When a case is transferred, it must be. 
for “trial or enquiry ", whether it is under section 192 (1) or under.section 528, Criminal Procedure 
Code. -When a case is transferred to another Magistrate after the examination-of some of the prosecu- 
tion witnesses, the Magistrate to whom it is transferred must examine the witnesses de novo and not: 
proceed to examine the remaining witnesses‘and record a conviction. There must be. a fresh trial 
when it is transferred to him, as “ enquiry or trial " means full trial and not a partial trial based on the 
evidence partly recorded by him and the evidence recorded by the other Magistrate from whose file the- 
case was transferred. Ap Doc m s E 

Tota Venkanna and others, In re, (1900) 2 Wair, 152 ; Natesan Servai v. State, 1950 M.W.N. (Crl.) 259, 
followed. ; - ig 3 : di 
Petition under sections-435 and 439 of the Code of Criminal Procedure, -1898,, 
praying the High Court to revise the Order of the Court of the Sub-Divisional Magis-- 


trate, Poonamallee and. made in C.C. No. 22 of 1960. i - 
R. Sundaravaradan and P. S. Narasimhan, for Petitioners. E 
M. Narayanamurthi, for the Public Prosecutor, for the State. . E j 
"The Court made the following i l : tarda UN 


Onpzn.—This revision is by the two accused against their convictions and sen-- 
tences under section 332, Indian Penal Code, by the Sub-Divisional Magistrate,. 





1. (1958) 2 M.L.J. (S.C.) 182 : (1958) 2 An. --S:C.R. 703 (S.C). 
W.R. (S.C.) 1829: (1958) S.C.J. 1054: 1959 2. 10 S.T.C. 584. 
*Crl, R.C. No-ge9of-1989-— . «es m = ms sone oe -gthy November,-19607- 
(Cr. R.P. No. 321 of1960).- .^ y à « (18th Kartika; 1882-Saka): 
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. Poonamallee. As the sentence is only a fine'of Rs. 50 in each case and is non=’ 
` appealable, the revision has been preferred to this Court. The point of law taken " 
before me by Sri R. Sundaravaradan, learned counsel for the petitioners, is this. 
This case was originally tried by. the Special First; Class Magistrate, Saidapet. 
Before him P.Ws. 1 to 5 were examined. Subsequently the case was transferred 
to the file of the Sub-Divisional Magistrate, Poonamallee. He examintd the sixth 
witness and acting on' the evidence of P.Ws. 1.to 5 recorded by the Special First 
Class Magistrate and also on the evidence of P.W. 6 recorded by him, he convicted 
the petitioners. It is contended that when the case.was transferred after the 
examination of the five witnesses to the file of the Sub-Divisional Magistrate, he must 
have examined all the witnesses do novo. This right of getting the witnesses 
examined de novo which was originally granted by section 350, Criminal Procedure 
Code; has no doubt been taken away by the present amendment. The discretion 
f the-examination of witnesses de novo is now vested in the Magistrate to whom the 
case is transferred.or the Magistrate who succeeds the prior Magistrate. 


But a Bench of this Court, consisting of Govinda Menon and Basheer Ahrned 
‘Sayeed, JJ., in JVatesan Servai v. State, has taken the view that a conviction fis illegal 
if it is based on the evidence partly recorded by one Magistrate and partly by another 
Magistrate to whom the case has been transferred. There it is pointed out that 
‘when a case is transferred it must be for trial or enquiry whether it is under section 
192 (1) or under section 528, Criminal Procedure Code. In a case of transfer under 
section 192 (1) the Magistrate mentioned therein may transfer any case of which® 
he has taken cognizance for enquiry or trial to any Magistrate subordinate to him, 
"whereas under section 528 (2), Criminal Procedure Code, the Magistrate mentioned 
in the section can withdraw any case from or recall any case which he has made over 
to any Magistrate subordinate to him or may transfer for trial and enquiry to ay 
Magistrate competent to enquire into. The. -expression “for enquiry or trial" is. 
used in both the sections. The transfer for enquiry or trial has been canddered 
in the above decision of Govinda Menon and Basheer Ahmed Sayeed, JJ. They 
have held that the transfer is illegal. But I do not construe it as saying that the 
‘Court has no power to transfer a case at such a stage. What they have meant is 
that a conviction is illegal if it is based on evidence partly recorded by one Magistrate 
and partly recorded by another Magistrate. If the transfer is effected under the 
provisions of section 528 (2) the Magistrate to whom it is transferred must examine 
the witnesses de novo. They purport to follow the ruling in Tota Venkanna and others, 
In'reé,? wherein it was held that the Magistrate to whom the case had been transferred 
must rehear the witnesses. This is consistent with the interpretation sought to be 
given by Sri Sundaravaradan that when the case was transferred at the stage at 
which this was transferred to a new Magistrate, he should examine thé witnesses 
afresh and dispose of the case. That is to say, there must be a fresh trial when it is 
transferred to him as the expression used “ for enquiry or trial " means full trial and 

not a partial trial based on the evidence partly recorded by him and on the evidence 
recorded by the other Magistrate for whose file the case was transferred. In this 
view, inasmuch as the Sub-Divisional Magistrate has not examined all the witnesses 
afresh, the conviction is vitiated by this illegality. The only question is whether 
the case should be sent back for fresh trial. Since the sentence is only a fine of Rs.- 
50 in each case, I do not think that the ends of justice cu that the case should 
‘be sent back for fresh trial. 


The convictions and sentences are set aside and the petitioners are acquitted. 
"Ehe fines if collected will be refunded. 


P.R.N.. . e 3 E Revision allsued: -Convictions and 
v dE Wee VÀ E sentences set aside, 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR. Justice JAcapisan AND Mr. JUSTICE Kariasam, 
Union of India repre-ented by the General Manager, Southern -* 


Railway Park 'Town, Madras - Appellani® ` 
- Uo . EE : ; 3 
R. Akbar Sheriff De an .. Respondent. 


Constitution of India (1950), Article 311(1) and (2)—Applicability and scope—Ariicle 311 (2), Proviso (a) 
—Scope of —Dismissal of Government servant on ground of convictién by criminal Court— Subsequent’ seiting 
«aside of conviction by higher Court —Effect —Reinstatement after acquittal—Right of Government servant to salary 
for period between dismissal and reinstatement—Suit for arrears of salary —Maintainability— Railway 
Fundamental, Rules—(Service Conditions Pay and Deputation), Rule, 2044. 


It is no doubt true that the remedy of a civil servant complaining of an injury cauged to him by 
reason. of the violation of the statutory rules lies only in the hierarchy of authorities withi n the domain 
of administration and resort „cannot be had to a civil Court, having regard to the principle that a 
civil servant holds office during the pleasure of the President. - But a violation of a constitutional 
provision «does certainly give rise to a right in favour of the aggrieved individual enforceable in a 


Court of Law. | 


A violation of Article g11 (1) or 311 (2) is a justiciable issue in a Court of Law, as the terms thereof 
are mandatory and not permissive, qualifying the provisions of Article 310 and providing a condition 
precedent to the exercise of the power under Article 310. Any purported removal or dismissal 
E service of a civil servant without conformity to the prohibitory and mandatory provisions of 
“Article 311 (1) and (2) of the Constitution is inoperative and void. ~~ ! i : 


'This immunity from dismissal or removal from service or reduction in rank until he has been 
given & reasonable opportunity of showing cause against the action proposed io be taken against 
him is taken away under Proviso (2) to Article 311'(2) in cases where the dismissal or removal from 
service or reduction in rank is based upon the ground of conduct which resulted in the civil servant's 
‘conviction on a criminal charge and in order to sustain an order of dimissal, etc., without compliance 
with the provisions of Article 311 (2), there must be a conviction of that person on a criminal charge 
by a competent:Court. But once the conviction is set aside or quashed on appeal or revision by a 
higher. Court of law, the order of dismissal must fall to the ground. The setting aside of a wrong 
order of conviction and the acquittal of the civil servant by a higher Court would be tantamount 
to that person not‘having been convicted at all. The result of the last proceeding becomes indefeasibly 


Dilbagh Rai v. Divistonal Superintendent, Northern Railway, A.1.R. 1959 Punj. 401:; R. S. Dass.v. 
Divisional Superintendent, A.Y-R. 1960 All. 538, followed. - TURN : - 
When as a result.of acquittal, the civil servant is reinstated, the Government cannot deprive him 
- of his salary for the period between the date of the dismissal consequent on the conviction and the 
` date of the acquittal by the higher Court, on the ground that the conviction was legal until set aside 
by the higher Court, and that the civil servant was not on duty during that period and could not 
be entitled to any salary. A suit will therefore lie for recovery of such arrears of salary. 


-Case-la¥ reviewed. 


A plea of estoppel being a point of mixed law and fact cannot be permitted to be raised for.the 
first time in appeal: when it was not raised either in the pleadings or at trial in the first Court. 


- Appeal against the Decree of the Court of the Subordinate Judge of Tiruchira- 
palli in O.S. No. ro of 1956. - j <i 


S. S. Ramachandra Iyer and S. R. Kumarasamy, for Appellant. 


M. .Natesan and B. Venkateswara Dyer, for Respondent. . d " DU 
The Judgment of the Court was delivered by 


- Jagadisan, J-—This is an appeal by the Union of India represented by the 
General Manager, Southern Railway, Madras, against the Judgment and Decree in 
O.S. No. 10 of 1956 on the file of the Court of the Subordinate Judge of Tiruchira- 
palli whereby the Union of India, the defendant in the suit, was directed to pay the 
plaintiff the sum of Rs, 11,115 with interest thereon at 6 per cent. from 18th 
January, 1954, the date of the plaint together with costs amounting to Rs, 1,799-4-0. 


R. Akbar Sheriff, the plaintiff in the suit, presented the plaint on 18th January 
1954, on the Original Side of this Court and it was transferred to the City Civil Court, 


* Appeal No. 229 of 1957. : : ; . goth November, 1960, 
35 . 


T 
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. Madras, on 22nd July, 1955, for trial. Before the City Civil Court, tte Union of. 

India the defendant in the suit, raised a preliminary issue that that Court had’ no 
jurisdiction to try the suit. By order, dated 12th October, 1955, the City Civil Court 
held that it had no jurisdiction and returned the plaint for presentation to the proper 
Court, The plaintiff received the plaint by registered post on 8th December; 1955. 
at Mathurai and re-presented the plaint on 12th December, 1955, before the, 


© Sub-Court of Tiruchirapalli. 


passed by this Court in Criminal R.C. No. 1442 of 1949, dated 25th January, 1951. 
'The plaintiff was thereupon reinstated in service on and from 13th July, 1951. The 


directed an acquittal of the plaintiff. The order of acquittal of this Court has 
béen marked as Exhibit A-r in the case. "ap 


TR 


‘ onm 
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The plaintiff while he was on casual leave between 17th January, 1949. and. 
28th January, 1949, was served withan order of suspension by the Railway Authorities 
granting him a subsistence allowance of $o per cent. of his salary with full dearness 
allowance. This suspension order is evidenced by Exhibit A-3, dated 24th January, 
1949. Consequent on the conviction and sentence passed by the learned Assistant 
Sessions Judge of Mangaloré the plaintiff was dismissed from service with effect 
from 31st March, 1949 The dismissal order is Exhibit A-4, dated 15th March, 
I949. "The order recites as follows: 


“ You are hereby dismissed from the service with effect from gist March, 1949, on account of 
criminal conviction *', 

The plaintiff by his letter, dated 25th March, 1949, Exhibit A-5, addressed’ 
to the General Managar stated that he had already appealed.to the Sessions Court 
of Mangalore against the order of conviction passed by the Assistant Sessions Judge 
of Mangalore and requested for suspension of order of dismissal till the decision of 
the appellate Court. But this request on the part of the plaintiff was not given 
heed t$ by the Railway Authorities. The Railway Authorities however wrote a. 
reply to the plaintiff, Exhibit A-7, dated 23rd April, 1949 stating that the conviction 
of the Court holds good until reversed by the higher Court and that the position 
that may result if that conviction were to be set aside on appeal will be considered 
at the proper stage, if and when such a stage arises. The result was that the plaintiff 

* was dismissed from service with effect from 31st March, 1949 and ceased to hold 
office. : 


*There was another charge against the plaintiff which was tried by the 
Assistant Sessions Judge, Tirunelveli, in S.C. 104 of 1950. By order of Court, 
dated 17th March, 1951, this also ended in an acquittal. The learned Assistant 
Sessions Judge in the course of his order of acquittal observed thus : 


“as I find that he has been unduly harassed by the prosecution having been launched against 
him asa result of conspiracy the railway administration will not only reinstate him but ke. 
adequate recompense for the mental pains and suffering that he had to undergo.” 


On 24th April, 1951 the plaintiff wrote Exhibit À-11 to the General Manager 
stating that all the prosecutions against him had ended in orders of acquittal, that 
the order of dismissal passed by the Railway can no longer stand, and that he should 
be restored to his job as Permanent Way Inspector, maintaining his seniority, and 
that the whole period from the date of suspension from duty to reinstatement should 
be treated as special leave on duty and that he should also be given the benefit of 
the annugl increments on the due dates. As there was no response from the Railway 
the plaintiff addressed to the General Manager further letters, Exhibits A-12, dated 
27th April, 1951 and A-13, dated 14th May, 1951. He followed this up by a regis- 
tered notice through his counsel at Mathurai to the General Manager which is. 
Exhibit A-15, dated 2nd June, 1951. The demand contained in the notice on 
behalf of the plaintiff was couched in the following terms: 

“ This is to give you notice that my client will be forced to the painful necessity of filing a suit for 
reinstatement and for damages and back pay if he is not reinstated within a week of receipt of this. 
notice ". ^ . 

The Railway sent a reply, Exhibit A-14, dated gth June, 1951, stating that 
the matter wás under consideration. On roth July, 1951, the plaintiff received 
the communication, Exhibit A-16, in the following terms: 

€ Ty : z -E. of 15/22-3-1949, dismissing you from service with effect from 
gist MS n is Peck paste iue x [ f Eusineer fas been advised to reinstate you 
in service immediately. Please note that you will not draw anything more than what has already 
been paid to you for the period from 4th February, 1949, to the date of reinstatement ”. 

The plaintiff submitted the petition, dated 23rd July, 1957, to the General 
Manager for reconsideration of the decision withholding salary for the period between 
the date of dismissal and the date of reinstatement. : T6 this the Railway sent a 
reply Exhibit B-3, dated goth September, 1951, stating that the period of absence 
from 31st-March, 1949 to 12th July, 1951, will be treated as leave without pay. The 
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p 
plaintiff again wrote to the General Manager by his letter Exhibit 'A-22» dated 9th. , 
"November, 1951, pleading for payment of salary and allowance for the period-in 
which he was out of office by.reason of the order of dismissal which was subsequently | 
.set aside and cancelled. The plaintiff gave instances in that letter where the Railway 
was pleased to grant full pay and allowance to other employees who wese dismissed 
‘but subsequently reinstated. The Railway sent a reply stating that there was no. 
_justification for modifying the orders already issued by them. Then the plaintiff 
wrote another letter, Exhibit A-10, dated 4th March, 1952, addressed.to the General 
Manager complaining that persons junior to him in service had been promoted 
to higher grade and that the Railway should give him also the benefit of promo- 
tion. The Railway sent a reply, Exhibit A-24, dated 7th April, r952, observing 
that tt was not possible to set aside the results of the Selection Board during the 
period he was absent from duty from gist March, 1949 to rath July, 1951, but 
that the plaintiff will maintain his seniority in his grade amongst those not 
selected for higher posts. After some further correspondence the plaintiff caused a 
notice to be issued through his counselintimating the Railway of the intended suit 
to which the Railway sent a reply, Exhibit A-25 stating that the plaintiff” was at 
liberty to move the Court at his own risk. The plaintiff was therefore compelled 
‘to launch the present suit. : , ` s 
From the facts set out above which are not in dispute it is clear that the plaintiff 
-was dismissed from service by reason only of the conviction and sentence passed, 
against him by the Assistant Sessions Judge of Mangalore on gist Janvary, 1949. 
"The dismissal order Exhibit A-4 in the case specifically states that the plaintiff was 
- dismissed on account of ‘ criminal conviction’. It is also clear that the plaintiff . 
-was reinstated in service only as a result of the conviction against the plaintiff having 
"been set aside by this, Court by order, dated 25th January, 1951. The contention of 
the plaintiff is that the order of dismissal from service was illegal as it merely followed 
a wrong order of conviction which was ultimately set aside by the highest Court in 
the State. If the plaintiff was not reinstated in service he could have filed a suit 
in the Civil Court for a declaration that the order of dismissal was illegal, void and 
inoperative as the foundation for the order of dismissal, namely, the conviction by 
.a competent criminal Court, was absent the conviction itself, having been set aside, 
and as there was no compliance with the provisions of Arücle 311 of the Consti- 
tution. We shall refer to the terms of Article 311 and discuss the rights ofthe civil 
‘servant holding office under the Union of India a little later. The plaintiffs case, 
therefore, is that he cannot be deprived of the salary and allowance by reason of an 
illegal and void order of dismissal passed by the Railway. On behalf of the Union 
of India this contention is met on the ground that the order of dismissal at the time 
when it was passed was quite legal and proper asit merely gave effect tothe conviction 
of the plaintiff by a competent criminal Court, and that the subsequent setting aride 
-of the conviction by a Court of superior jurisdiction cannot retrospectively affect the 
legality of the dismissal order so as to enable the plaintiff to claim the salary and 
Allowance for the period for which he was out of office. p 


' Every civil servant employed under the Union of India holds office during th 
pleasure of the President except as expressly provided by the Constitution. Both 
under the Government of India Acts of 1919 nnd 1935 every person in the civil service 
of the Crown in India held office during His Majesty’s pleasure. This pattern of 
tenure of office by a person serving the Union is adopted from the Engli h system 
«of Civil Service. The underlying conception of the rule is based upon public policy. 
‘The conditions of services are regulated by statutory rules. Section 240, clauses (2) 
and (3) of the Government of India Act, 1935, introduced two safeguards in favour 
of the civil servants, that he shall not be dismissed from the service by any authority 
subordinate in rank to that by which he was appointed and that he shall not be dis- 
missed from service or reduced in rank until he has been given a reasonable opportu- 
ity of showing cause against the proposed action against him. Article 311, clauses 
(1) and (2) of the Constittition now provide the same safeguards not merely for dis- 
Missal from the service and reduction in rank, but also for removal from service of 
a civil servant. These provisions operate as retrictions on the otherwise unfettered 
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powers of the President or the Governor. A violation of Article 311 (1) or 311 (2) 
is a justiciable issue in a Court of Law as the terms thereof are mandatory and not 
permissive, qualifying the provisions of Article 310 and providing a condition pre-- 
cedent to the exercise of the power under Article 310. The observation of Lord. 
Thankerton delivering the.judgment of the Judicial Committee in High Commissioner 
for India and High Commissioner for Pakistan v. I. M. Lal’, interpreting the provisions 
of section 240 (2) and section 240 (3) of the Government of India Act is fully appli- 
cable and affords guidance to the interpretation of Articles 311 (1) and 311(2) of 
the Constitution. Any purported removal or dismissal from service of a civil servant 
without conformity to the prohibitory and mandatory provisions of Articles 311 (1) 
and 311 (2) of the Constitution is void and inoperative. The Proviso to Article- 
311 (2) is as follows : 


“ Provided that this clause shall not apply : s 


(a) Where a person is dismissed or removed or reduċed in rank on the ground of conduct which. 
has led to his conviction on a criminal charge : | 


A : 
The immunity of a civil servant under the Union of India from dismissal or 
removal from service or reduction in rank until he has been given a reasonable chance- 
of showing cause against the action proposed to be taken against him is taken away: 
under Proviso (a) to Article 311 (2) in a case where the dismissal or removal from. 
service or reduction in rank is based upon the ground of conduct which resulted in 
his conviction on a criminal charge. In order to sustain an order of dismissal from. 
servjce of a civil servant without compliance of the provisions of Article 311 (2).. 
there must be a conviction of that person on a criminal charge by a competent Court. 
Once the conviction is set aside or quashed the dismissal order must fall to the ground.. 
An acquittal of a person of a criminal charge by a higher Court setting aside the 
conviction passed by a subordinate or an inferior Court is tantamount to the person. 
not having been convicted at all. The setting aside of a wrong order of a Court 
results in the position asif such order was never in existence, though as a fact the 
order was passed and lasted till it was set aside. This view of the matter is not a legal 
fiction as the proceedings forming the subject-matter of a criminal charge against 
a person from the primary Court of trial to the ultimate Court of final appeal or 
revision really constitute one proceeding and however varying the fortunes of the 
person indicated may be, the proceeding can always have only one result, and that: 
is the result of the last proceeding which becomes indefeasibly final. 


_ In Dilbagh Rai v. Divisional Superintendent, Northern Railway*, the petitioner before 
the High Court was prosecuted for an offence under section 509, Indian Penal Code;. 
for having wished namaste toa lady ona railway platform in circumstances which were- 
not considered proper. He was convicted and sentenced to a term of three months" 
simple imprisonment by the trial Magistrate on 29th December, 1955. His appeal 
to the Court of Session against the said conviction failed. He preferred a revision in 
the High Court of Punjab, but was again unsuccessful. Thereafter be obtained Special 
Leave from the Supreme Court of India and finally the Supreme Court by its deci- 
sion, dated 7th March, 1957, set aside the conviction and sentence and acquitted 
him. The petitioner was however dismissed from service in view of the conviction 
and sentence passed against him by the trial Magistrate. After the order of acquittal 
passed by the Supreme Court the petitioner prayed for reinstatement to service but- 
the Railway Authorities refused to reinstate him. The petitioner therefore moved the 
High Court under Article 226 of the Constitution for an appropriate writ to quash 
the order of dismissal as being wholly void and ineffective. The question for con-- 
sideration by the Punjab High Court was whether the provisions of Article 311 (2) 
of the Constitution were really complied with in a case of this description. The High. 
Court held that an order of dismissal passed upon a conviction which was set aside- 








— — 
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subsequently is not an order in conformity with Article 311 (2). At page 402 the 
‘High Court-observed thus: : i 


“ Now the aforesaid Proviso, becomes applicable only ifa person has been convicted on a Criminal 
‘charge. Conviction here can have only one meaning namely that the person must have been convic- 
‘ted finally. In other words, if a person is acquitted by a Court of appeal, then it cannot be said that 

there is any conviction in the sense in which it is used in the aforesaid provision. In the present case 
the petitioner had been acquitted by the highest Court of the land. It could not possibly be said that 
-his case fell within the aforesaid Proviso. He was, therefore, fully entitled to the protection guranteed 


‘by Article grr, : 

In R. S. Dass v. Divisional Superintendent, the petitioner before the High Court 
"was prosecuted for offence under section 409, Indian Penal Code, in relation to 
certain acts done by him in the performance of his duties as relieving train clerk 
-at Aligarh. The Magistrate who tried the petitioner convicted him for the said 
offence by his order, dated 18th December, 1956. Appeals were preferred before 
the Sessions Judge, Aligarh, who allowed the same on 1 5th February, 1958. Before 
‘the appeals could be disposed of by the Sessions Judge the Divisional Superintendent, 
Allahabad, dismissed the petitioner from service by his order, dated 25th February, 
1957. ‘The petitioner was not charge-sheeted separately before the Departmental 
Authority. No enquiry was held against him on any alleged charge by the Depart- 
ment. The order of dismissal was passed on the strength of the finding reached by 
the Magistrate who convicted him for an offence under sections 409 and 477-À, 
Indian Penal Code. 'The question for consideration by the Allahabad High Court 
"was whether the dismissal order of the petitioner can be sustained after the conviction 


‘itself upon which it was based was set aside. At page 539 the High Court observed 
thus : 


“ But apart from the above consideration the main thing to be considered is the true meaning 
-of the words in the Proviso * which has led to his conviction on a criminal charge’. Do these words 
merely indicate as the respondent has contended, that there was at one stage of the proceedings a 
‘conviction against the public servant, or do they further imply a conviction finally upheld ? The 
"words ‘ led to his conviction *, mean, in the context they have been used, not merely to bring a criminal 
charge against the delinquent servant but further imply that as a result or consequence it has ended 
zin conviction also. 


A proceeding will not be said to have led to his conviction if it has not resulted ultimately in 
*conviction or as a consequence of appeal, has failed in an acquittal. Appeal is a continuation of 

- the proceedings commenced on the criminal charge and it does not conclude in a conviction where an 
-appeal is preferred against the order of the trial Court or of any subsequent Gourt until the subse- 
quent proceedings have finally ended. ........ 0... cc ccc cece ce cceccccccecceces At the same time 
it is clear that the order of dismissal passed by the Divisional Superintendent cannot be supported 
-on the ground stated in sub-clause (a) of the Proviso under clause (2) of Article 311. This isso because 
of the finding arrived at earlier, that the sub-clause implies a final conviction. If that is so, the very 
"foundation on which the dismissal order was based and which in its turn gave occasion for a reinstate- 


ment order to be passed has fallen, and if the foundation “should disappear, the edificeemust also 
necessarily go ”. : 


‘We respectfully agree with the principle laid down in the decisions cited above 
-as it follows from the plain provisions of the Constitution enshrined in Article 311 
(2). Admittedly there has been no Departmental enquiry against the plaintiff 
-on a charge of any kind. The order of dismissal of the plaintiff was a consequence, 
and perhaps a necessary consequence of his conviction on a criminal charge by a 
competent Court. The setting aside of the conviction by the order of acquittal passed 
by this Court necessarily undermined the previous order of dismissal which, however 
lawful it might have been at the inception when it was passed, cannot survive the 
‘disappearance of the conviction caused by the acquittal. In fact the defendant acted 
quite rightly and properly by setting aside the order of dismissal and ordering rein- 
statement of the plaintiff thus giving effect to the change of circumstances caused by 
the order ofthe acquittal. We are of opinion that the order of dismissal of the plain- 
tiff from the service became illegal, void, and inoperative by reason of the chain of 
‘events narrated above, and that it is impossible to contend, as was attempted on 
behalf ofthe defendant that the order of dismissal can in some way be treated to have 


(Oy, 
I. AIR. 1960 All. 538. 
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« had a legal subsistence during the period for which it lasted till it was cancelled by 
_ the order „of reinstatement. ' i 
- The question that arises for determination in this appeal is whether the plaintiff 
is entitled to recover the salary and allowance due to him between.1st April, 1949 
and igth July, 1951, by instituting the action in a civil Court. He must be deemed. 
to have been in service during that period as the purported order of dismissal was 
void and inoperative. The plaintiff's claim cannot be barred by the consti- 
tutional provision tnder which he held office during the pleasure of the President 
as he had a right to continue in office till terminated with due regard to the pro- 
visions under Article 311. Under the English Law the subject cannot niaintain 
an action against the Crown for a declaration of improper or illegal termination of 
service or for recovery of arrears of salary. In Wade and Phillips Constitutional 
Law, Fifth Edition, page 334, the legal position is thus set out:— 

“ The security of the civil service depends upon convention rather than law. The agreements 
reached between the Treasury and representatives of the staffs of Government departments in joint 
councils (Whitley Councils) and afterwards confirmed by the Treasury do not giverise to contractual 
rights : Rodwell v. Thomas!. No remedy exists where an officer appointed under statutory authority 
loses his office through its premature termination by Act of Parliament without compensation, since 
the agreement has become impossible of performance; Reilly v. The King?. Members of the armed 


forces cannot sue for arrears of pay, for no engagement between the Crown and members of the armed 
forces can be enforced by a Court of Law : Leaman v. The King? ; Kynaston v. Attorney-General $.” 


The footnote at page 335 indicates that even a civil servant cannot sue for 
arrears of pay. (Lucas v. Lucas and High Commissioner for India"). 


° In Lal’s case® the Judicial Committee held that a civil servant cannot sue for 
recovery of arrears of pay though the order of dismissal can be declared to be void 
as the claim depended on the bounty of the Crown, ‘and not on a contractual debt. 
In Punjab Province v. Tara Chand’, it was held that a, servant of the Crown in India 
(as he then was) had a right to maintain a suit for recovery of arrears of pay which 
have become due to him, At page 27 Zafrulla Khan, J., observed thus: ` 

* Tt is thus obvious that-the prerogative right of the Crown to dismiss its servants at will having 
been given statutory form in sub-section (1) of section 240 it can only be exercised subject to the Hmi- 
tations imposed by the rémaining sub-sections of that section and it must follow as a necessary. conse- 
quence that if any of those limitations is contravened the public servant concerned has a right to 
maintain an action against the Crown for appropriate relief. .There is in our judgment no warrant. 
for the proposition that that relief must be limited to a declaration’ and should not go beyond it”. 


In The State of Bihar v. Abdul Mujid?, the Supreme Court of India approved 
the principle laid down bythe Federal Courtin Tara Chand .Pandit’s case’. In 
that case a Sub-Inspector of Police in the State of Bihar -and Orissa was dis- 
missed from service by the Deputy Inspector-General óf Police of that State on a 
charge properly framed.and found.to have been proved against the Government 
servant. The dismissed employee filed a suit for a declaration that the order of the 
Deputy ‘Inspector-General of Police dismissing him from service was illegal and, 
that he should be regarded as continuing in office. He also claimed a sum of Rs. 
4,241 as arrears of salary due to him. After the institution of the suit the Govern- 
ment reinstated the employee in service as the order of dismissal by the Deputy 
Inspector-General of Police was. obviously illegal, in view of-the fact that the Sub- 
Inspector was appointed by the Inspector-General of Police but was dismissed by an 
officer subordinate in .rank to the Inspector-General of Police. The question that 
arose for consideration before the Supreme Court was whether the employee could 
maintain the action as far as it related to recovery of the arrears of salary. Their 
Lordships of the Supreme Court ‘differed from the view taken by the Judicial 
Committee in Lal’s case and expressed their approval of the principle laid 
down by the Federal Court in Tara Chand Pandit’s case." Referring to Lals case? 
Mahajan, C.J., observed thus at page 795: ` ` "M 

** We are therefore of the opinion that the rule laid down by their Lordshisp of the Privy Council 
in I. M. Lal's case?, without a consideration of the provisions of the Code of Civil Procedure relevant 


i. L.R. (1944) K.B. 596. 6. (1948) 2 M.L.]. 55 : L.R. 75 LA. 225 
2. L.R. 19934 A.C. 176. ý P.C). 7 AR ee ` 

3. L.R. (1920) 3 K.B. 663: ' ` ] 7 ALR. 1947 F.C. 23 : 1947 F.C.R. 89: 
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to the inquiry and without a consideration of the reasoning of the Federal Courtin Tara Chand Pandit's 
case! cannot be treated, particularly because the matter was not directly involved in the suit, as- 
the final word on the subject. - ° 


At page 799 the learned Chief Justice observed further as-follows - AN S. 


“ This rule of English law has not been fully adopted in section 240. - Section 240 itself places 
restrictions and limitations on the exercise of that pleasure and those restrictions must be given effect 
to. They are imperative and mandatory. It follows therefore that whenever there isea breach of 
restrictions imposed by the statute by the Government or the Crown the matter is justiciable and the 
party aggrieved is entitled to suitable relief at the hands of the Court. As pointed out earlier in 
this judgment, there is no warrant for the proposition that the relief must.be limited to the declaration 
and cannot go beyond it. ‘To the extent that the rule that Government servants hold office during 
pleasure has been departed from the statute, the Government servants are entitled to relief like any 


other person under the oridinary law, and that relief therefore must be regulated by the Code of 
Civil Procedure." : 


The Supreme Court held in that case that a dismissed civil Servant was entitled 


to recover arrears of salary due to him where the order of dismissal was illegal and 
void. ; ay? 


In Om Prakash Gupta v. State of Uttar Pradesh?, the Supreme Court followed the 
previous decision in Abdul. Majid’s case®. At page 395: Imam J., observed as follows - 
“ It may bestated at once that in view of the decision of this Court in the State of Bihar v. 
Abdul Majid?, there can be no question now.that the appellant had the right to institute a suit 
for recovery of arrears of salary as he was dismissed illegally. It is unnecessary therefore to refer 


to the elaborate discussion of the law in this respect to be found in the judgment of the learned 
Judges of the High Court". $ t 


In Parshotam Lal Dhingra v. The Union of India, the principle laid down in Abdul 
Majid’s case?, was again referred to with approval by the Supreme Court. At page 
835, Das, C.J., observed thus:— - i ' å 


“ Under the English Common Law all servants of the Crown held office during the pleasure of 


the Crown and were liable to be dismissed at any time and without any reason being assigned for- 
such dismissal ”, I ` 


“ No action lay against the Crown in respect of such dismissal, even though it were contrary to. 
the express term of the contract of employment, for the theory was that the Crown could not fetter ` 
its future executive action by entering into a contract in matters which concerned the welfare of the- 
State. ' A servant of the Crown could not at Common Law sue the Crown even for the arrears of his, 

‘salary, and his claim could be only on the bounty of the Crown. The established notion was that. 
the implied condition between the Crown and its servant was that the latter held his office during the 
pleasure of the Crown, no matter whether it. had been referred to when the engagement had been 
made or not and that public policy demanded this qualification. (See per Lord Blackburn in Mulvenna 
v. The Admirality9.) "This rule was applied in full force in Lucas v. Lucas and High Commissioner for 
India®, where it was held that the Sterling overseas pay of an Indian Civil Servant was not a debt 
which could be attached in satisfaction of an order-for the payment of alimony. In State of Bihar v. 
Abdul Majid?, however this Court held, for reasons stated in the judgment delivered by Mahajan, CJ... 
that the Indian Law has not adopted the rule of English Law on the subject in its entirety ”. 


"At page 839 Das, C.J., further observed thus: ^ : id 


Ae susls Gas The provisions of Article 311 operate as a Proviso to Article 310 (1). All existing- 
laws have been continued by Article 372, some of which, e.g., the Code of Civil Procedure make it 
possible for a public servant to enforce his claims against the State.’ It has accordingly been held. 
by this Court in the State of Bihar v. Abdul Mojid* that the English Common Law rule regarding the 
holding of office by public servants only during the pleasure of the Crown has- not been adopted. 
by us in its entirety and with all its rigorous implications ”, QE i E 

' There can therefore be no doubt that the plaintiff in the present case is entitled 
to sue for recovery of the salary and allowances due to him for the period claimed. 


Learned Counsel for the appellant coritended that thére was discretion on the 
part of the Railway Authorities not to grant the salary under Rule 2044. (Railway: 
Fundamental Rules Service—(Conditions, Pay and -Deputation) where there was no 
honourable acquittal of thé employee of the criminal charge and that such dis- 
cretion has been exercised, in this case and that it is beyond the competence of the 
Civil Court to question the exercise of that discretion. Rule 2044 is as. follows = 


Oe 


1. ALR. 1947 F.C. 23 : 1947 F.G:R. 89: 3. (1954) S.C.J. goo : 1954 S.C.R. 786.. 
(1947) F.L.J. 56 :(1947) 2 M.L.J. 389. ` 4. 1958 S.C.R. 828 : 1958 S:C.J. 217. 

2. (1955) 2-M.L.J. 136 : (1955): S.C... 640 : 5. I926 S.C 842. . D. 
(1955) 2 SR. got... 77 7 05 6. L.R. 1943 P. 68. _ 
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“Fundamental Rule 54. —Pay after reinstatement : when th ‘suspension of a railway servanti _ 
held to have been unjustifiable or not wholly justifiable ; or when a railway servant who has been. 
dismissed, removed or suspended is reinstated ; the revising or appellate authority may grant to 
hint for the period of his absence from duty— . 


. (a) if he is honourably acquitted, the full pay to which he would have been entitled if he had 
not been dismissed, removed or suspended and, by an order to be separately recorded, any allowance 
of which he wes in receipt prior to his dismissal, removal or suspension ; or à 


: (b) if otherwise, such proportion of such pay and allowances as the revising or appellate autho- 
rity may prescribe. < 


In a case falling under clause (a), the period of absence from duty will be treated as a period 
spent on duty. In a'case falling under clause (5), it will not be treated as a period spent on duty 
unless the revising authority so direct." - 

The Government of India has given a decision interpreting this rule as evidenced 
by Exhibit A-26. In their view the rule applies to departmental. punisItments 
and not to cases of punishments by a Court of law for alleged offences which had 
nothing to do with the official duties of the employee. Of course this interpretation 
by the Government cannot certainly bind the Court. It is very difficult to hold 
that rulg 2044 can apply to a case like the present where both the order of dismissal 
and the order of reinstatement came to be issued as a corollary to the judgments 
of competent Courts. The words ‘revising or appellate authority’ occurring in 
the rule are suggestive of a reinstatement by the revising or appellate authority 
cancelling an order of dismissal or removal after acquitting the servant of the charges 
framed ‘against him. i 


In Union of India v. Bhagat Ram}, it was held that the word may in the rule was 
used gnly to indicate ‘the empowering ’ of the authority, and not to indicate that the 
authority had vested'in him a discretion in the matter. . i 


In General Manager, N. Rly. v. Swarooprai?, a Division Bench of the Rajasthan 
High Court had occasion to consider the scope of the rule 2044. At page 57 the 
learned Chief Justice; Wanchoo, C.J., observed thus : ` l 


“ Then comes rule 2044. That rule lays down what is to happen when a railway servant, who : 
has been dismissed, removed or suspended, is reinstated. The rule itself says nothing as to whether 
it applies to reinstatement after departmental proceedings only or also to reinstatement after a crimi- 
nal prosecution resulting in an acquittal. But-certain instructions were issued by the Government 
of India with the concurrence of the Auditor-General and it was said in those instructions that rule 2044., 
applied to departmental punishment and not to cases of punishment by a Court of law for an allege 
offence which has nothing to do with his official duties ". : 


These instructions however only apply to offences which have nothing todo with his official 
duties. Therefore where the prosecution is for an offence which is connected with officiallduties, 
there seems to be nothing in these instructions which debar the application of rule 2044. But we 
would like tg leave this question open in the present to be decided finally in a proper casc...... Mes 


Rule 2044 was strongly relied upon by the learned counsel for the Appellant 
as vesting an absolute discretion in tne railway authorities to withhold the salary 
during the period of purported dismissal. Learned counsel further contended that 
the plaintiff was not honourably acquitted and that therefore rule 2044 (a) cannot 
be taken advantage of by him. Granting so much it is obvious that. the plaintiff 
will at least be eligible for a portion of the salary as may be fixed by the revising or 
appellate authority under rule 2044 (b). Even in a case where the acquittal is not 
honourable rule 2044 does not empower the railway authority to forfeit the whole 
ofthe salary. The denial of the salary to the plaintiff cannot be justified as am 
act of legitimate exercise of power or discretion under rule 2044. 


It was then contended on behalf of the appellant that rule 2044 is merely a 
guide for administrative action the observance of which cannot be enforced ina 
Court of law and the non-observance of which cannot vitiate any proceeding so as to ` 
be called in question in a Court oflaw. The decision of the Bombay High Court in 
S. Framji v. Union of. India?, was referred to in this connection. Chagla, Č.J., held in 
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that case that the rules contained in the Indian Railway Establishment Code are no , 
doubt statutory rules but they were merely rules of guidance and are mere adminis- 
trative rules which do not by themselves constitute a contract between the Union ' 
of India and the employee. 'The learned Chief Justice further referred to the 
principle laid down by the Supreme Courtin Abdul Majid's case* as an exception and 
observed at page 17 thus: 


“ As a matter of fact, the Supreme Court in a very recent decision in Rarshotam Lal Dhingra v. 
Union of India?, has pointed ‘out that subject to the exceptioris contained in Article 311 our Constitution 
-has adopted the English Common Law rule that public servants hold office during the pleasure of the 
President or the Governor as the case may be, and they also point out that all that Abdul Majid’s Case, 
‘laid down was that the English Common Law rule regarding the holding of office by public servants 
only during the pleasure of the Crown has not been adopted by us in its entirety and with all its 
rigorous implications. But subject to these exceptions, the exception of Article 311 and the exception 
-enunciated by Abdul Maijd’s Case! with regard to the recovery of arrears of salary, it is not suggested 
"with respect by the Supreme Court in its judgment that the doctrine of a Government servant holding 
office during the King’s pleasure has been in any way further limited or cut down.” 


"The Bombay case dealt with the question whether the upgrading.or downgrading 
of an employee in service in accordance with the rules contained in the Railway 
‘Establishment Code is justiciable or not. That was not a case where there was a 
violation of the Constitutional provision under Article 311 of the Constitution. . 


We may also refer to a decision of this Court in A. Sambandhan v. R:T.S. (Per- 
sonnel)’, in which the head-note istas follows: 


“ A vilolation of a rule framed by the executive authority to determine seniority as one of the, 
-conditions of service of a Civil servant is not an actionable wrong for which the Court could grant 
wedress. To hold that the Court has that jurisdiction would constitute an inroad on the concept 
that the Civil servant holds office during the pleasure of the Executive, not warranted by thegterms 
of the Constitution. Service rules promulgated under Article 309 of the Constitution do not of their 
own force become part of the Constitution to come within the scope of the expression ‘ except as 
expressly provided by the Constitution ’ in Article 310 (1). The position is not any different, if the 
rules in force are not those framed under Article 309, after the Constitution came into force, but are 
rules framed under earlier enactments but continued in force under the terms of Article 313.” 


- Every violation of a statutory rule governing service conditions cannot give 
rise to a right in favour of the aggrieved person to seek redress in a Court oflaw. If 
it were to be otherwise, the constitutional doctrine of the Civil servant holding 
office under pleasure of the Executive will become a mirage and an empty shell. 
The observations of Lord Roche in R. Venkata Rao v. Secretary of State for India in 
Council*, at page 63 may be usefully referred to : 


“ The argument for a limited and special kind of employment during pleasure but with an added 
contractual term that the rules are to be observed is at once too artificial and too far reaching to 
commend itself for acceptance. The rules are manifold in number and most minute in particularity, 
and are all capable of change. Counsel for the appellant nevertheless contended with gnost logical 
consistency that on the appellant’s contention an action would lie for any breach of any Of these rules 
as for example of the rules as to leave and pensions and very many other matters. [Inconvenience 
is not a final consideration in a matter of construction, but it is at least worthy of consideration, 
and it can hardly be doubted that the suggested procedure of control by the Courts over Government 
in the most detailed work of managing its services would cause not merely inconvenience but confu- 
sion.” : 
It is no doubt true that the remedy of a civil servant complaining of an injury 
caused to him by reason ofthe violation of the statutory rules lies only to the hierarchy - 
of authorities within the domain of administration and resort cannot be had to a 
civil Court. But a violation of a constitutional provision does certainly give rise. 
to a right in favour of the aggrieved individual enforceable in a Court of law. 


The plaintiff's claim in this case cannot be defeated on the ground that the 
injury caused to him by deprivation of salary and allowance was merely due to 
infraction of a departmental rule. We are absolutely convinced that the plaintiff 
"was deprived of his salary and allowance only as a direct result and the immediate 
consequences of the order of dismissal from service, which could not'be sustained by 





I. 1954 S.C.R. 786: (1954) S.C.T. 300. 243. 
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«the authorities themselves lest they should infringe the provisions of Article 311 (2) 

. ofthe Constitutién. The gist of the cause of action of the plaintiff to sue for recovery 
of arrears of salary, in the instant case, rests upon a constitutional illegality committed 
by the defendant. The plaintiff’s claim.to recover the salary for the relevant period 
is really unanswerable as the denial of such a right by the defendant was inextri- 
cably mixed up with an illegal order of dismissal contravening the provisions of the 
Constitution. We are therefore of opinion that the suit claim is well founded and 
that the learned Sübordinate Judge was right in granting a’ decree in favour in 
the plaintiff as prayed for. 


Learned counsel for the appellant contended that the order of reinstatement 
made it plain that the plaintiff will not be entitled to draw any salary or allowance 
during the relevant period, and that the plaintiff having accepted office in purspance 
ofsuch an order of reinstatement was in some way estopped from putting forward the 
claim to the salary and allowance. This plea of estoppel which is certainly a mixed 
question offact and law was not raised in the written statement filed by the appellant. 
We do not think that it will be proper to permit the appellant to raise this plea 
which i&volves investigation of fresh facts at this stage of the proceedings. We are 
also convinced that there is no substance in the plea sought to be raised. The terms 
of the order of reinstatement cannot be read so as to impose a condition that the 
‘plaintiff cannot have the benefit of reinstatement if he were to insist upon payment 
ofthe salary and allowance. There is no basis for invoking the doctrine of estoppel 
or for bringing in the doctrine of approbate and reprobate against the plaintiff. 
The order of reinstatement was an unconditional one though the plaintiff was 
intimgted of the fact that he will not be given any salary or allowance for the period 
he was out of office. The plaintiff however protested against the with-holding of 
the salary and allowance and never abandoned his claim. In these circumstances- 
we are of opinion that this plea on the part of the appellant must fail. 


The only other question that remains for consideration is the plea of limitation 
urged by the defendant. It was urged that Article 102 of the Limitation Act govern- 
ed the suit and that the plaintiff will therefore not be entitled to recover any salary 
ne a period beyond three years prior to the institution of the suit. - Article 102 is as 
ollows : s 


For wages not otherwise expressly Three years. When the wages accrue duc. 
provided for in this Schedule. 


The learned counsel for the appellant referred to a decision of the Federal 
Court in Punjab v. Tara Chand Pandit. Their Lordships held that the term ‘ wages’ 
occurring jn Article 102 included pay or salary and that the period of Limitation 
for a suit to recover arrears of pay is governed by Article ro2 and not by Article 
II5, 130 or 131. The question is when did the wages accrue due in the present 
case. It cannot be that the salary of each month fell due at the beginning of next 
month on the facts of the present case. So long as the dismissal order was in 
force against the plaintiff he had no right to claim salary. The plaintiff was reinstated 
in service only on 13th July, 1951 and it is only thereafter that he can sue for re- 
covery of salary for the period for which the dismissal order was in force. 'The 
suit was filed on 18th January, 1954, well within three years from the order of rein- 
statement. We therefore hold thatthe suit is not barred by limitation. À 


In the result the appeal fails and is dismissed with costs. E 
P.R.N. : í Appeal dismissed. 


B 


i a 
be are, ——_<_... 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. ° 
PRESENT :—MRn. JUSTICE ANANTANARAYANAN. ` A 
Kondammal and others - ..  Petitioners.* 
v. ME: 
Duraiswamy Naicker and another .. Respondents. - 


Criminal Procedure Code (V of 1898), sections 145 and tab Scope of —Reference to civil Court—Procedure 
for hearing—Right of parties to be heard and to get rid of adverse finding recorded ex parte—Civil Procedure Code 
(V of 1908), Order 9—Applicability—Duty of Mure to hold up proceedings under section 145 until receipt of 
orders of civil Court. 


Where in proceedings under section 145, Criminal Procedure Code, a "Magistrate makes a re- 
ference,to the civil Court under section 146 (1), itis in the interests of equity and justice that the parties 
should be heard before a finding is arrived at by the civil Court. All the provisions of the Civil Proce- 
dure Code are applicable to the reference and a party treated as ex parte could seek to have the order set 
aside and to request for an opportunity to be heard, under Order 9, rule 13, Civil Procedure Code or 
any other relevant rule of Order 9. 


The criminal Court proceeding under section 145, Criminal Procedure Code, is bound tg wait till 
such an application is made and disposed of on the merits and the orders of the civil Court are trans- 
mitted to it and then to act in accordance with the findings of the civil Court. 


Petition praying that in the circumstances stated in the affidavit filed therewith 
the High Court will be pleased to quash the proceedings in M.C. No. 7 of 1959 on the 
file of the Court of the Ex-Officio First Class Magistrate and Revenue Divisional, 
Officer, Usilampatti or direct the said Ex-Officio First Class Magistrate and Revenue 
Divisional Officer, Usilampatti, to proceed in accordance with law after making a 
fresh reference to the Court of the District Munsif,’ Tirumangalam, to affofd an 
opportunity to the petitioners herein to participate in enquiry to cross-examine the 
witnesses and for examining the witnesses and to file documents on their behalf. 


G. K. Venkatanarasimhan, for Petitioners. 
M. Natesan, for Respondents. 


The Court made the following 5 


Onpzn.— These petitions relate to pending procedi under section 145 of 
the Code of Criminal Procedure in the Court of the Ex-Officio First Class Magis- 
trate and Revenue Divisional Officer, Usilampatti. In both these petitions, it 
appears that the Magistrate made a reference to the civil Court for determination 
of the factum of possession and the right thereto, within the ambit of section 146 (1),. 
Criminal Procedure Code, but, unfortunately, the revision petitioners (A party) 
appear to have failed to be present in the civil Court, upon the relevanf occasion, 
for reasons that we need not now enter into; at any rate, this much is clear that 
the civil Court treated them.as ex.parte, and proceeded to dispose of the references 
to it on that basis. 


Now, it is obvious that the revision petitioners did not have an opportunity to 
show cause in the proceeding before the civil Court, against any finding adverse to 
their case as to possession. Certainly, it is in the interests of equity and justice 
that they should be heard, before a finding is arrived at by the civil Court. I am 
making this as a general observation, and without reference to the merits of the 
grounds upon which they failed to appear. In any event, it is now clear upon the 
authority, Kochadai Naidu v. Narayanaswami Naidu+, that all provisions of the Civil 
Procedure Code are applicable to such matters as a reference to a civil Court under 
section 146, Criminal Procedure Code. This would necessarily involve the further 
proposition that a party, treated as ex parte in such proceedings, could seek to have 
that order set aside, and could request the civil Court to afford him an opportunity 
to be heard, in accordance with Order 9, rule 13 of the Code of Civil Procedure, or, 


*Crl, M.P. Nos. 968 and 970 of 1960. ] 7th December, 1960. 
1. 1960 M.W.N. 8rr. : (16th Agrahayana, 1882—Saka). 
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any other relevant rule of Order 9, Civil Procedure Code. In the present case, it 
is not clear whether such an application has been filed, or is about to be-filed. In 
whichever contingency, the criminal Court is bound to wait till the civil Court 
receives such an application and disposes of it on the merits. If the civil Court, 
after hearigg the revision petitioners, arrives at the same finding or at a different 
finding, the criminal Court is bound by it, whichever finding it may be. Hence, 
all that is necessary’ at the present stage is to direct that in these proceedings under 
section 145, Criminal Procedure Code, the criminal Court must wait for the civil 
Court to transmit the orders that it may ultimately pass in the matter, and then act 
in accordance with those findings. - 


With these observations, which constitute sufficient guidance for the -Court 
seized of the subject-matter of dispute under section 145, Criminal Procedure*Code, 
those miscellaneous petitions are dismissed. The papers will be returned to the 
civil Court for due action. : - . 

P.R.N. Petitions dismissed, 

"HE T ———— but directions. given. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :—MR. JUSTICE ÁNANTANARAYANAN. ` 


Hirudayasami Udayar - ... Petitioner? 
v ; 
Ramaswami Nainar and others ; .. Respondents. 


Criminal Procedure Gode (V of 1898), section 207-A (6) and (7)—Scope of —Police filing ch 

: r : z g charge-sheet under 
section 395, Indian Penal Code—Sub-Magistrate framing charges under secti idi 

case himself—Propriety—Revision—Interference. 4 VEE RaR Ge dan Sa ee, P 


Where a Sub-Magistrate holding a preliminary inquiry into an alleged offence i 
Indian Penal Code, comes to the conclusion that no sach offence exclusively able by 2 Coun i 
Session was involved and, therefore, frames charges under sections 379 and 447, Indian Penal Code 
and himself proceeds to dispose of the case, the procedure is no doubt justified by section 207-A (6) of 
the Criminal Procedure Code as amended in 1955. But if there is some material to show that two 
views are possible as to the applicability ofsection 392, or 395, Indian PenalCode, the Magistrate ought 
not ordinarily to take upon himself the duty and. responsibility of impliedly discharging the accused 
of the graver offences by framing charges for lesser offences. "The distinction between sections 379 
and 392, Indian Penal Code, is a fine one, and it is desirable that when the police, after investigation 
considered the case to be sufficiently grave.to be dealt with as a preliminary register case after filing 
a charge-sheet under section 395, Indian Penal Code, there is an implication that in case of conviction 
either under section 379 or 447, Indian Penal Code, or both, the accused must be dealt with in an ade- 
quy deeree manner arid it would be dearly desirable that the case should be dealt with, at least 
er the framing.of charges, by a First Class Magistrate of competent jurisdicti : 
therefore, If transferred to a Sub-Divisional Magistrate. F pore A nner 


Satyam v. State, (1952) 1 M.L.J. 278, referred to. 


Petition under sections 435 and 439 of the Code of Criminal Procedure 1898 
praying the High Court to revise the Order of the Court of the District Magistrate 
(Judicial), Tiruchirapalli, dated 7th June, 1960, in Cr.M.P. No. 24 of 1960 in (C. 
No. 958 of 1960 on the file of the Court of the Sub-Magistrate, Jayankondam); 

R. Santanam, for Petitioner. í 

P. Parthasarathi, for the Public Prosecutor, for the State. 

M. Srinivasagopalan, for Respondents. 


The Court made the following 


Orver.—This- revision involves an interesting point wh i ace b 
. this Court will be justified, where a learned Mida eh aed Murus m 
quiry into an alleged offence under section 395, Indian Penal Code, has come to the 
conclusion that no such offence triable exclusively by a Court of session was involved 
and has hence framed charges under sections 379 and 447, Indian Penal Code and 
is himself proceedings to further dispose of the case according to law. Undoubtedly 
—— A OLET OUR GUT e a eB 
*Crl.R.C. No., 671 of 1960. 
(Cil. R.P. No. 647 of 1960); ; (and Agratayans, 1083 iab) 
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the procedure adopted by the learned Magistrate is justified as 4 matter of strict. 
form, and it is sufficient to refer to section 207-A (6) of the Code of Criminal Pro- 

cedure (Amended Code), which permits such a procedure. But the more difficult 

question is whether, assuming that there is more material to show that two views 

are possible upon the question of the applicability of section 392, IndianePenal Code 

or 395, Indian Penal Code, to the facts, this Court ought to interfere-in what is 

really a discharge by implication. 26 v* 

My attention has been drawn to certain observations of Ramaswami, J., in 
Satyam v. State, where the learned Judge points out that in regard to an 
offence exclusively triable by a sessions Court, the Magistrate ought not ordinarily 
to take upon himself the duty and responsibility of discharging the accused 
because he considers that the ingredients of that offence are not established because 
this really amounts to clutching at jurisdiction. But a distinction between sections 
379 and 392, Indian Penal Code, has always been a fine one, a question depend- 
ing very largely upon the application of the words 

“if, in order to the committing of the theft, or in committing the theft, or in carryhig away 

` orattempting to carry away property obtained by the theft, the offender, for that end, voluntarily 
causes or attempts to cause to any person death or hurt or wrongful restraint", - 
The learned District Magistrate-before whom the matter was originally taken up in 
revision, declined to interfere, because he thought that the committing Magistrate 
was not patently in error with respect to the application of the law to the facts ofthe, 
present case. : : 

I think that interference by this Court at this stage in criminal revision jg not 
at all called for, under the circumstances. Accordingly, I do not propose to in- 
terfere upon this alleged discharge by implication of the accused with reference to 
the charge under section 395, Indian Penal Code. 

But it seems to me to be equally clear that, prima facie the police considered the 
case after investigation, to ‘be sufficiently grave to be dealt with as a preliminary 
register case after filing a charge-sheet under section 395, Indian Penal Code., This 
implies, that in case there is a conviction even for a lesser offence either under section 
379, Indian Penal Code or section 447, Indian Penal Code, or both, the concerned 
offender or offenders must be dealt with in an adequately deterrent manner. Hence, 
it is clearly desirable, that the case should be tried from this stage onward, the charges 
having been framed; by a First Class Magistrate of competent jurisdiction. Con- 
sequently, I direct the transfer of the case from the file of the learned Sub-Magis- 
trate to the file of the learned Sub-Divisional Magistrate, Ariyalur, for disposal 
according to law. In the interests of the accused, I desire to observe that these 
remarks do not contain any implication whatever upon the actual merit, or the 
extent to which the prosecution evidence justifies a conviction of any or of all the 


accused in the case. 
Case transferred. io Sub-dlvisional 


P.R.N. — —— Magistrate. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
(Special Original Jurisdiction.) f 
PRESENT :—MR. JUSTICE RAJAGOPALAN. 


Gnanamuthu Nadar e ` Petitioner* 
v. . 
The Election Commissioner, Tenkasi and others e Respondents. 


Madras Village Panchayats Act (X of 1950)—Rules for the conduct of Elections of members to Panchayats, ` 
Part LI—Scope of—Class If Panchavat—Election of members—Filing of more than one nomination paper—If 
prohibited —Rejection of second nomination paper on ground of there being ‘no provision therefor—Legality— 
Clertiorari to quash—Error apparent on the face of record—Constitution of India (1950), Article 226. 
’ "There is no express provision in the rules in Part IT, governing the conduct of Elections to class II 
Panchayats either for or against the receipt of more than one nomination paper for a candidate. Since 


a Seren’ sete 
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there is no prohibition, either express or by necessary intendment, in the rules against the receipt of a. 
second nomination paper for the same candidate, it must be held that it is permissible for a candidate to- 
file more than one nomination paper. 


Where the Election Officer and the Election Commissioner reject the second nomination paper of 
a candidate on the ground that the rules do not provide for more than one nomination paper, the deci- 
sion is vitiatetl by an error of law apparent on the face of the record, and it is liable to be quashed by a. 
writ of certiorari under Article 226 of the Constitution of India. 


Petition under Article 226 of the Constitution of India, praying that in the cir- 
cumstances stated therein and in the affidavit filed therewith the High Court will be 
pleased to issue a writ of certiorari calling for the records in O.P. No. 54 of 1958 om 
the file of the Election Commissioner, Tenkasi, and quash the order, dated 12th. 
August, 1959 and made therein. 


T. R. Mani, for Petitioner. 
C. A. Mohamed Ibrahim, for 3rd Respondent. 


Tbe Court made the following 


Orver.—Elections had to be held to fill four seats for Ward No. 4 of Karuvantha 
Panchayat in Tirunelveli district. It was classed as a Class II Panchayat. 
Nominations were filed on behalf of the petitioner and respondents 2 to 7. Before 
the notified date of election, 19th September, 1958, respondents 6 and 7 withdrew 
their nominations. On a scrutiny of the remaining nominations, the Election 
Officer rejected the nominations filed on behalf of the petitioner. Respondents 2 
to 5 were the four candidates left in the field to fill the four seats. They were 
declared elected without a poll. . 


On behalf of the petitioner, two nomination papers, marked Exhibits A-3 and’ 
A-4 were filed before the Election Officer. It was not in dispute that Exhibit A-3 was 
filed prior to Exhibit A-4. The Election Officer rejected Exhibit A-3 on the ground 
that the person who had seconded the nomination of the petitioner was not a re- 
gistered voter. The second nomination paper, Exhibit A-4, was rejected on the 
ground, that the rules did not provide for more than one nomination paper being 
filed by a candidate. The petitioner challenged the validity of the election of res- 
pondents 2 to 5 by an election petition, O.P. No. 54 of 1958. The Election Com- 
missioner dismissed that application by his order, dated 12th August, 1959. The 
Election Commissioner was of the view that Exhibit A-3 had been rightly rejected: 
by the Election Officer, though that conclusion was based on grounds different from: 
those taken by the Election Officer. The Election Commissioner held that since 
Exhibit &-3 had not been signed either by the proposer or the seconder.it was not: 
a valid nomination paper ; it contravened rule 5 (2) of the Rules framed under the: 
Madras Village Panchayats Act for conduct of elections of members to panchayats,. 
Part II. ` The Election Commissioner agreed with the Election Officer that Ex- 
bibit A-4 had to be rejected, because there was no provision in the Rules for the 
receipt of a second nomination paper. 


The petitioner applied under Article 226 of the Constitution for the issue of a 
writ of certiorari to set aside the order of the Election Commissioner. . 


There was no express provision in the rules in Part II governing the conduct 
of elections to Class II panchayats either for or against the receipt of more than one 
nomination paper for a candidate. With reference to elections for Class I 
panchayats, governed by Part I of the Rules, rule 4 (6) provided : 

“ The rejection of a nomination paper of any candidate on the ground ofany irregularity in_res- 
pect thereof shall not affect the validity of the nomination of the candidate, if the candidate has been 


duly nominated by means of another nomination paper in respect of which no irregularity has been 
committed. ” um 


There was no corresponding provision in Part II with reference to Class IT 
panchayats. Even rule 4 (6), I have referred to, does not ip express terms authorise 
more than one nomination paper being filed for a candidate, but by necessary in- 
tendment it does provide for the receipt of more nomination papers than one. Any 
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` 


:of.those nominations, if valid, could be accepted. The question now is, whether the , 
absence of even such a provision, as rule 4 (6) of Part I, in rules in Part II amounts 
to a prohibition, by necessary intendment, of the receipt of more than one nomination 
paper for a candidate. It should be noted that the original set of rules for election 
to Class II panchayats, provided for voting by show of hands, without the formality 


of nomination papers and polls required in 


the case of Class I panchayzt. The 


nomination was to precede the actual election only by two hours. When the Rules 


were revised providing for election to Class 


II panchayats also, by poll and ballot, 


the rule-making authority did not incorporate in Part II all the rules found in Part 
I Why it failed to re-produce the rules it is not for me to investigate. The question 
still- remains whether the failure to provide in Part II a rule analogous to rule 4 (6) 
applicable to Part I by necessary intendment' confines a candidate for ‘election to 
‘Class II panchayats to one nomination paper only, and whether by necessary in- 


tendment there is a prohibition against the 


receipt of more than one nomination 


paper for a candidate: It should'be realised that the practice with reference to 


. election to all elective seats in Local Boards 


and Legislatures has all along. peen to 


- permit more than one nomination paper with referencé to each carfdidate. 
"Whether the nomination papers were signed by the same set of proposers and secon- 


‘ders or different sets of proposers and seconders could make no difference in principle. 
In this case, it so happened that Exhibits A-3 and A-4 purported to emanate from 
thé same set of persons as proposer and seconder. The question is, can there be a 
multiplicity of nomination papers. I am unable to agree with the Election Cóm- ° 
missioner that failure to provide a rule analogous to rule 4 (6) of Part I in Part II -.- 
prohibited the receipt of more than one nomination paper, and on that ground 


Exhibit A-4, being a nomination paper filed 


second in point of time, was liable to 


be rejected. As I have pointed out, there is no prohibition against the receipt of 
second nomination paper for the same candidate. Nor was there any prohibition 
by necessary intendment of the rules in Part II of the Rules. The view taken by 
the Election Commissioner on an interpretation of the rules in Part II was wrong, 
and it constituted an error of law apparent on the face of the record. The final. conclusion 
‘of the Electi-n Commissioner, that Exhibit À-4 was not a valid nomination paper. 
was vitiated by that error of law, and the petition will have to be allowed. ij 
The rule nisi is made absolute and the order of the Election Commissioner in 
O:P. No. 54 of 1958 will stand set aside. That in effect means that the Election 
"Commissioner will have to dispose- of the petition ‘afresh and in accordance with law 


‘on a correct interpretation of the relevant 
order as to costs. E 


P.R.N. 


rules. The petition is allowed. No 


Petition allowed; eOrder set 
aside; Rule made absolute. 


-; IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present :—MR. JUSTICE RAMAKRISHNAN, 
A. K. S. Muhammad Sultan Rowther & Co., a registered 


firm by its partner A.S. Khader Sahib 
v. l m is 
Manickam Chettiar 


Petitioner * E 


Respondent. - 


Limitation Act (IX of 1908), Article 52—Applicability— Trader and customer —Supbly of goods from time 
to time by trader and payments from time to time by customer—Right. of trader. to appropriate payments to earliest 
“items of supply—Suit for balance due on account—Limitation—Starting point—Claim in respect of deliveries of 
goods made more than three years before suit—If barred — Contract Act (IX of 1872), sections 60 and 61—Srope gf. 


. , In cases of supply of goods by a tradesman to a buyer, where goods are supplied from time to time 
-and payments are made from‘time to time, the relevant Article of the Limitation Act is Article 52 and 
-each delivery of goods gives rise to an independent cause of action to recover the price thereof under 
the Article ; but it does not follow that the claim in respect of deliveries which took place more than. 
three years before the filing of the suit is necessarily barred by time. The Court has to consider the 
„Tight of the trader to appropriate the payments to the outstandings under successive deliveries of goods 


*C.R.P. No. 639 of 1959. 


, 25th October, r96o. 
(3rd Kartika 1882— Saka), 
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in order of time, itrespective of the question whether the claim for the value of such deliveries is 
barred by limitation or not. : : 


In view of the provisions of sections 60 and 61, Contract Act, where payments are made.by the 
customer from time to time without specifying the item of goods to which they are to be credited, the | 
supplier is entitled to credit them to the earlier of the items sold and will, for purposes of limitation, 
be taken to Have done so and not to the entire balance on the dealings in the sense of saving limitation 
for each and every item. Therefore the amounts credited from time to time will go to wipe off the 
debits against the goods supplied from time to time until a stage is reached where a particular delivery 
of goods on a particular date remains unadjusted in whole or in part by such appropriation. Ifthe 
date corresponding to the delivery which remains thus unadjusted in whole or in part is beyond three 
years from the date of the suit, the claim in respect of that amount would be barred under Article 52. 
But if such date and the dates of subsequent deliveries remaining unadjusted fall within the three-year 
period prescribed by Article 52, the claim forthe corresponding amounts would be in time and be 
recoverable. 


" ! . 
Puttu Lalv. Jagannath, A.Y.R. 1935 All. 53 and Firm Gulabrai v. Firm [ahi Bux, ALR. 1945 All. 
185, applied. d 


Atmaram Vinayak v. Lalji Lakhamsi, I.L.R. (1940) Bom. 127, referred to. 


Petition under section 25 of Act IX of 1887 praying the High Court to revise ` ' 


the Decree of the Court of the District Munsif of Tiruchirappalli, dated 6th 
November, 1958, and passed in S.C.S. No. 2378 of 1957. e 


S. K. Ahmed Meeran and A. Syed Mohamed, for Petitioner. 
. - T. R. Ramachandran and S. Jagannathan, for Respondent. 
The Court delivered the following 


eJUDGMENT.—This is a Revision Petition filed under section 25 of the Provincial 
Small Cause Courts Act, against the Judgment of the Fourth Additional District 
Munsif of Tiruchirappali, in S.C. S. No. 2378 of 1957. The prior facts necessary 
for the consideration of the petition are the following. ET 


The plaintiff is a wholesale dealer who has been supplying goods from time to 
time on credit to the defendant, a retail dealer. The plaintiff kept a running 
account in a ledger for these transactions. The defendant paid amounts towards 
these purchases from time to time and the payments made by him were adjusted in 
the plaintiff's ledger towards the value of the goods supplied. According to the 
plaint, the balance of the amount due by the defendant to the plaintiff on 22nd 
July, 1957, was Rs. 59-3-9. This amount together with a small amount for interest 
represented the suit claim of Rs. 60. The suit was filed on 4th December 1057. 
The defendant in his written statement made specific attacks on the accuracy of 
the extract from his accounts which the plaintiff had supplied along with the plaint 
There was a final plea that the claim was barred by time. t 


The learned District Munsif, after considering the evidence, gave a finding 
that the accounts of the plaintiff were correct and that the defendant's objections 
on this score should be overruled. Apparently, there was a plea before the lower 
Court that the transactions amounted to a mutual, open and current account and 
the relevant Article of the Limitation Act which has to be applied for the purpose 
of limitation would be Article 85. The learned District Munsif rejected this con- 
tention. Then he concluded as follows : aas 

e Rees ed Article 52 ofthe Limitation Act applies to the pr inti : 
balances on account of purchases made prior to Ah December. pep uir naan 
filed by plaintiff along with his plaint, it is seen that there is no outstanding dues by the defendant in 


respect of the sales subsequent to 4th December, 1954. In conclusion, I find that the suit clai á 
relates to delivery of goods prior to 4th December, 1954, is barred by limitation. SHE Emden 


'The:suit was dismissed. The plaintiff has come up in revision to this Court 
The plaintiff contended that the Court below came to an erroneous conclusion i 
the view which it took regarding the application of Article 52 of the Limitation Act 
Though there is a ground taken in the Revision Petitionthat the Court below erred 
in holding that the suit claim is not governed by Article 85 of the Limitation Act 
at the time of hearing of the petition this last-mentiond ground was not pressed and 
the only ground pressed was that though the proper Article to be applied was 


37 
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‘Article 52, it was not properly applied by the learned District Munsif, «o the facts , 
of the present case. , 


Article 52 of the Limitation Act reads: ** For the price of goods sold and deli- 
vered, where no fixed period of credit is agreed upon, three years ” and the limita- 
tion commences from the date of the delivery of the goods. The learfied District 
Munsif has observed in his judgment that from the accounts o£the plaintiff it was 
seen there were no outstanding dues by the defendant in respect of the sales subse- - 
quent to 4th December, 1954. "The extract from tbe plaintiff's ledger filed along 
the plaint contains debit and credit columns and also a column for the balance 
due. When goods are delivered by the plaintiff to the defendant, their value is 
debited to the defendant in the debit column and when amounts are paid by the 
defendant. to the plaintiff, they are entered in thé credit column. The difference 
is continuously struck in the column for balance. Apparently, the view of the 
learned District Munsif is that in such a state of account-keeping, when Article 52 
of the Limitation Act is proposed to be applied in regard to a suit filed on 4th 
' December, 1957, the entries prior to 4th December, 1954, in the debit, credit and 
balance columns of the account should be ignored and all the entries in the credit 
column should be adjusted against the entries in the debit column after 4th-December, 
1954 and the plaintiff could realise only the amount remaining as the excess of debit 
over the credit. Learned counsel for the plaintiff draws my attention to sections 


60 and 61 of the Indian Contract Act, which are in the following terms : s 


“60. Where the debtor has omitted to intimate and there are no other circumstances indicating 
to which debt the payment is to be applied, the creditor may apply at his discretion to any awful 
debt actually due and payable-to him from the debtor, whether its recovery is or is not barred by the 
law in force for the time being as to the limitation of suits. . — 


“61. Where neither party makes any appropriation the payments shall be applied in discharge 
of the debts in order of time, whether they are or are not barred by the law in force for the time 
being as to the limitation of suits. If thé debts are of equal standing, the payment shall be applied 
in discharge of each proportionably.” . : 


The plaintiff claimed that since the defendant had not intimated to him. as to 
which of the supplies of goods the payments made by him from time to time should 
be adjusted, he, as creditor, has enforced his right given in the above sections of 
adjusting the payments to the value of the goods supplied in order of time, irres- 
‘pective of whether such claims are barred or not. The decisions cited before me by 
the learned counsel for the defendant Atmaram Vinayak v. Lalji Lakhamsi!, and’ Firm 
Gulabrai v. Firm Ilahi Bux?, lay down the view that in cases of supply of goods by a 
tradesrnan to a buyer, where goods are supplied from time to time. and payments 
are made from time to time, the relevant Article of the Limitation Act is Article 
52 and that each delivery of goods gives rise to an independent cause of action to 
recover the price thereof under Article 52 and that the claim in respect of deliveries 
which took place more than three years before the filing’ of the suit was barred by 
limitation, But these decisions do not deal with the question of the right of the 
plaintiff to appropriate the payments to the outstandings under successive deliveries 
of goods in order of time, irrespective of the question whether the claim for the 
value of such deliveries is barred by limitation or not. Reference is made to the 
decision of the Allahabad High Court in Puttu Lal v. Jagannath?, which I find has 
„been referred to and followed in Firm Gulabrai v. Firm Ilahi Bux?, which lays down 
that where payments are made by the customer from time to time without specifying 
the items of goods to which they are to be credited, the supplier is entitlted to credit 
them to the earlier of the items sold, and will, for the purposes of limitation be taken 
to have done.so and he is not entitled to credit them.to the entire balance due dn 
the dealings in the sense of saving limitation for each and every item. I am of the 
opinion that the principle thus enunciated is the appropriate one' to be applied to 
the case on hand. f Í ' 


i 
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The further question is, how this principle has to be applied to an account of 
' the present kind; The amounts credited from time to’ time will go to wipe off the 
debits against the goods supplied from time to time until we-reach a particular 
delivery of goods on a particular date which remains unadjusted either in whole. 
or in part by the above procedure. Ifthe date corresponding to the delivery which 
remains thüs unadjusted in whole or in part, is beyond three years from the date of 
the suit, the claim én respect of that amount will remain barred under Article 52 
of the Limitation Act. But ifthe date corresponding to that delivery and the dates 
of subsequent deliveries which- remain unadjusted, fall within the three-year 
period of limitation, the claim for the corresponding amounts will be in time. 
Applying the aforesaid principle to the plaintiff's statement of account (which the. 
learned District Munsif has found to be correct and acceptable), I find that the 
payments on the credit column are sufficient to wipe off all outstandings on account 
of the deliveries made prior to 4th December, 1954. Therefore, there is no question 
of the value of any of the deliveries made in this case being barred by time. The 
suit claim is in effect for the balance due after the plaintiff has exercised his right 
of apprepriating the payments made from time to time against deliveries made from 
time to time in the order of time of the deliveries, according to. the right given to the 
plaintiff to make such appropriation under sections 60 and 61 of the Indian Contract 
Act. The suit claim is laid for the balance remaining outstanding and I hold that 
it is in time. The suit is decreed with costs and this Revision Petition is allowed 
swith costs, 


© PRN. ———— Petition allowed ; Suit decreed. 
.* IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
(Special Original Jurisdiction). 
PRESENT:—MnkR. JUSTICE RAMACHANDRA IYER. 


The Management of the Radhakrishna Mills Ltd., Coimbatore ..  Pelitioner* 
l - v. . - 
The Presiding Officer, Labour Court, Coimbatore and another .. Respondents. 


Industrial Disputes Act (XIV of 1947)— Disciplinary action by employer—Alleged ‘commission of offence - 
by employee—Finding of criminal Court—Binding nature of. ín oW 
.. Wheré an employer takes disciplinary action against an employee on the ground of his being' 
guilty of a criminal offence, (¢.g., assaulting an officer), it is the duty of the employer to accept and 
treat as conclusive the findings and orders of a criminal Court trying that offence. It may be that 
when a prosecution for the alleged commission of the offence is only pending before a criminal Court, 
- the employr is not bound to wait for the decision of the Court before taking action against the em- 
ployee. Though in cases of a grave nature it would be advisable for an employer to await the decision 
of at least the trial Court in cases of a simple nature the employer can proceed with his own domestic 
ehquiry and come to his own decision as regards the disciplinary action to be taken even though a. 
criminal case was pending before the Court. But where once the Court has acquitted the person 
concerned of the offence charged it is the duty of the managerment to accept the same and failure to 
do so would clearly show that the employer did not act bona fidein the matter and an Industrial Tri- 
bunal will be justified in interfering with the decision of the employer terminating the services of the: 
employee on the ground of disciplinary action. 


Petition under Article 226 of the Constitution of India, praying that in the cir- 
cumstances stated therein and in the affidavit filed therewith the High Court will 
be pleased to issue a writ of certiorari calling for the records in I.D. No. 8 of 1958 
on the file of the Labour Court, Coimbatore, and quash the award, dated 31st March, 
1958 and made therein and published in the Fort St. George Gazette, dated goth April, | 
1958. . g . 
' . M. R. Narayanaswami, for Petitioner. : " " 

T. Ramakrishna, for the Additional Government Pleader, for 1st Respondent.. 

.. S. Mohankumaramangalam and K. V. Sankaran, for 2nd Respondent. _ . - 


*W.P. No. 487 of 1938. : i 14th July, 1960. _ 
Pv 5 E : E ~ ^ (agrd Mdh: 1882-—Saka) , - 
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~- The Court made the following . 


OnpER.—By G.O. Ms. No. 687, Department of Industries, Labour and- Co- ` 
opération,dated-17th February, 1958, the Government of Madras referred for 
ádjudication by the Labour Court; Coimbatore; an industrial dispute between thé 
workers and management of the Radhakrishna Mills Ltd., in regard to the question 
whether the dismissal of one Subbian was justified, and to what relief hé was 
entitled. n 

The facts that led to the reference were these. At about 8 A.M. on 14th August, 
1955; Venkatapathy, the Assistant Welfare Officer of the Radhakrishna Mills Ltd., 
was waylaid, belaboured, and a number of injuries were inflicted on him by lethal. 
weapons. The injured man was immediately taken to the hospital, where he 
gave a dying declaration. In the dying declaration he mentioned that Subbian 
: was one of the persons who had assaulted him. Venkatapathy, however, got well, 
though it is stated that some time afterwards he was murdered by some other 
person. Subbian was arrested on 14th August, 1955. In due course, the police 
charged him under section 324 read with section 148, Indian Penal Code, 3nd the 
case was taken on file as C.C. No. 280 of 1955, by the Additional First Class Magis-^ 
trate, Coimbatore. The Magistrate found him guilty of the offence charged, and 
sentenced him to three months rigorous imprisonment. That was on grst' 
October, 1955. There was an appeal against the conviction to the Sessions Judge, 
Coimbatore, in C.A. No. 14 of 1956. The learned Sessions Judge, by his judgment, , 
dated 25th February, 1956, held that the charges against Subbian were not proved, 
atid acquitted him. : j R 

In the meanwhile, that is on 19th September, 1955, the management issued a 
notice to Subbian, charging him with the misconduct above said, and directing him 
to show cause why disciplinary action should not be taken against him. Subbian 
was also suspended pending enquiry. The enquiry followed. On the 26th of 
January, 1955, the management came to the conclusion that Subbian was guilty 
of the offence of assaulting an Officer of the mill, and that he was no longer fit to 
continue in service. No action, however, was taken by the management in pursuance . 
of the finding, as an industrial dispute, I.D. No. 13 of 1952, was then pending beforé 
the Industrial Tribunal. Under section 33 of the Industrial Disputes Act then in. 
force, it was not open to the management by themselves to take any disciplinary. 
action against the worker during the péndency of the proceedings before a Tribunal. 
The management, therefore, stated that they would apply to the Industrial Tribunal 
for permission to affect the dismissal of the worker. On the roth of February, 1956, 
the management applied to the Industrial Tribunal for permission tg dismiss 
Subbian. That application did not come up for disposal before the- Tribunal during . 
the pendency of the Industrial Dispute. An award was passed in I.D. No. 13 
of 1952 on the 25th of July, 1957. No orders however, were passed on the applica- 
tion under section 33 filed by the management. ‘The result was that the ban imposed 
by section 33 was removed by the the termination of the industrial dispute in I.D. 
No. 13 of 1952 in July, 1957. In September, 1957, the management issued an 
order, dismissing Subbian from service. An industrial dispute arose as a result ofsuch 
dismissal, and the same was referred to the Labour Court, Coimbatore, for adjudica- 
tion, as stated above. i 


. The Labour Court considered afresh the question whether Subbian was guilty of 
the offences charged, and came to the conclusion that he was not guilty of the same, 
The Court also held that the management had acted mala fide, and victimised Subbian 
in awarding the punishment. But, having regard to the strained relationship bet- 
ween the parties, the Court held that it was not a case for reinstatement of íhe worker, 
and permitted the management to discharge the worker by paying of his gratuity, the 
other discharge benefits to which he was entitled by reason ofthe services he had put 
in, and the back wages during the period of suspension. The validity of this award 
is questioned in the petition on behalf of the management. The worker does not 
complain against the refusal of the Labour Court to direct his reinstateirierit, 
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Mr. Narayanaswami, the learnéd counsel for the: management, contended that 
the Labour Court was in error in adjudicating upon the question whether factually 
Subbian was guilty of the offerices.charged against him. According to the learned. 
counsel, the Additional First Glass Magistrate, Coinibatore, had found the worker 
guilty of the offence as early as December; 1955, and when the Management made its 
own enquiry and came to a conclusion which was consistent with that arrived at by 
the Additional First Class Magistrate in C.Ci. No. 280 of 1955, it could not be said . 
that the management acted mala fide for even erred. Reliance was placed; in support 
of this contention, ori the decision in Balipara Tea Estate v. Its Workment, where the 
Suprme Court held that an Industrial Tribunal, while adjudicating on an industrial 
dispute relating to dismissal of a workmman for misconduct, would have no power 
to decide for itself whether the charge framed against the workman had been estab- 
lished to its satisfaction, and that the Court had only to be satisfied that the manage- 
ment was justified in coming to the conclusion (in a bona;fide and proper domestic en- 
enquiry) that the charge against the workman was well founded. At page 249, 
Sinha, J. (as he then was) observed :— 


* Tt has been contended on behalf of the appellant; and in our opinion, rightly, that the Tribunal 
has misdirected itself in so far as it has judged the case against the workman concerned afresh on its 
merits as if it were a trial for a criminal offencé for thé falsification of accounts and misappropriation 
of funds and that in so doing, the Tribunal was not only sitting as:a Court of appeal on the order of 
dismissal passed by the management, even though it did not find any mala fides or want of good faith - 
or any irregularity in the proceedings taken by the management against the workman concerned, 
*but it had also laid down a wrong line of approach to the case. The Tribunal misdirected itself in 
so far as it insisted upon conclusive proof of guilt to be adduced by the management in the inquiry 

‘before it. It is well-settled that à Tiibunal has to find only Whether there was justification for the 
manafement to disniiss àn etnployée arid Whether à case of misconduct had been made out at the 
inquiry held by it.” E ON 
There can be no doubt that the contention of the learned counsel is well-founded, 
and that the Laboür Court had no jurisdiction in the instant case to decide itself 
Whether Subbiaii was or was not guilty of the offences Charged and on the basis of such’ 
a finding set aside the dismissal directed by the employer.. But this does not, however, 
dispose of the matter. In the judgment, of the Supreme Court referred to above it 
was observed that if théré had been a finding by the Tribunal that the mangement., 
had been actuated by any sinister motives, or had indulged in unfair labour practice, 
or that the workman had been victimised for any activities of his in connection with 
the trade union, the Tribunal might have had reasons to be critical of the inquiry 
held by the management. This is what the Laour Court found in the present case. 
The Court expressly found that the management was actuated by improper motivés 
when it came to the conclusion in the enquiry conducted by it that Subbian was guilty 
of the offences charged and in awarding the punishment therefor. The Labour 
Court further held that Subbian was singled out by virtue of the position he occupied 
among the labourers for victimisation. This conclusion is fortified by the circum- 
stances to which I shall presently refer. As stated already, the management did not 
pass any orders for discharge on 26th January, 1956, when it concluded the enquiry. 
It may be that,it could not pass such order of discharge on account of pendency of 
I.D. No. 13 of 1952. On 25th February, 1956, the Sessions Judge, on an elaborate _ 
consideration of the evidence, had acquitted Subbian of the offences charged. It was 
nearly one year and six months after the acquittal by the Sessions Judge that the 
management resurrected the disciplinary proceedings initiated against Subbian, and 
passed the order of dismissal. It does not appear that the management ever paid 
any regard to the finding arrived at by the Sessions Court. Tr is needless to say that 
the action of the management in dismissing Subbian even after his acquittal by the 
criminal Court was anything but mala fide. 


In Jerone D’Silvav. Regional Transport Authority®, a Bench of this Court held that a 
quasi-judicial Tribunal could not ignore the findings and orders of competent criminal 

: Courts in respect of an offence when the Tribunal proceeded to take any action on the 
basis of the commission of that offence, and that, as primarily the criminal Courts of 








1 (1959) 2 L.LJ. 245. 2, (1952) i M.L.J. 35: 
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the land were entrusted with the enquiry into offences, it was desirable that the find- j 
ings and orders of the criminal Courts should be treated as conclusive in proceedings : 
before quasi-judicial Tribunals. In my opinion, that rule would-apply to domestic 
Tribunals, like the present one where the employer was taking disciplinary action 
against his employee. The learned counsel for the petitioner contended that the deci- 
sion of the Supreme Court in. The Delhi Cloth & General Mills Lid.*v. Kushal 
Bhan}, was to the contrary effect. I do not agree. That was a case, where 
criminal proceedings were pending, against an employee. In the.meanwhile, 
the employer initiated disciplinary proceedings against the former. The employee ` 
did not produce any defence, as, in his‘opinion, that was likely to prejudice 
him in the decision of the criminal case. He did not even answer the questions put 
to him during the course of the enquiry by the employer. The latter completed the 
enquiry, and directed the dismissal of the employee, on the ground that the miscon- 
duct alleged against.him hád been proved. An application was filed under section: 
33 (2) of the Industrial Disputes Act by the employer to the Tribunal for approval of 
the action taken against the employee. By the time the matter came up before the 
Tribunal the employee was.acquitted by the criminal Court. ` It was contended that 
the action taken by the employer was vitiated, in that the employer had not waited 
till the trial in the criminal Court was over, and that principles of natural justice 
required that the employer should at least wait for the decision of the criminal Court- 
before taking disciplinary action. The Supreme Court negatived the contentions, 
and observed : | A 


. “It is true that very often employers stay enquiries pending the decision of the criminal trial , 
Courts and that is fair ; but we cannot say that principles of natural justice require that an employer. 
must wait for the decision at least of the criminal trial Court before taking action against an employee- 
sett nnne We may, however, add that if the case is ofa grave nature or involves questions of fact or_ 

law, Which are not simple, it would be advisable for the employer to await the decision of the trial 
Court, so that the defence of the employee in the criminal case may not be prejudiced. The present, 
however, is a case of a very simple nature and so the employer cannot be blamed for the course 
adopted by him.” oa i ! 
In my opinion, there is nothing in the decision of the Supreme Court which, in any 
way, militates against the decision in Jerone D" Silva v. Regional Transport Authority?. 
The only question before the Supreme Court was whether the employer could proceed 
with domestic enquiry, while the criminal proceedings were pending. No ques- 
tion arose in that case as to the binding nature of the judgment of a competent Court 
in an enquiry which was completed after such judgment. -In the present case, by 
the time the employer.completed the enquiry by inflicting on the employee the punish- - 
ment, the Sessions Judge of Coimbatore had acquitted the employee of the offences. 
charged; ‘That decision would be binding on the employer. Even otherwise, failure 
to accept that decision or at least to consider it would show that the employer did not 
act bona fide in the matter. I am, therefore, of opinion that the Labour Court did. 
less justice to the worker in denying him reinstatement and awarding him only the 
compensation. ` : 


Rule nisi is discharged. The writ petition fails, and is dismissed with costs. 
Advocate's fee Rs. roo. u E 207 
R.M. i = W $ : : Petition dismissed. 
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" ' IN' THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :—Mn. JUSTICE RAMACHANDRA IYER. 


-P. K. Varadaraja Goundar . ' |. Petitioner” 
E 
P. A. Narasimhalu* Reddiar .. Respondent. | 


Criminal Procedure Code (V of 1898), sections 476 or 476-A—Orders under—If open to revision unde: 
section 115, Civil Procedure Code (V of 1908)—Assistant City Civil Fudge, Madras—If subordinate to Prin- 
cipal City Civil Judge under sections 476-B and 476-A, Criminal Procedure Code (V of 1898). 


As an order made under section 476 or 476-A of the Criminal Procedure Code has been expressly 
made appealable under section 476-B of the Code to the Court to which the Court making the order 
is subordinate no revision could be filed against such an order under section 115 of the Civil Procedure 
Code. i 


. An Assistant City Civil Judge, Madras, should be deemed to be subordinate to the Principal City 
Civil Judge within the meaning of section 476-B of the Civil Procedure Code. ] 


Pefition under section 115 of Act V of 1908 sought to be presented to the High 
Court to revise the Orderof the First Assistant Judge of the City Civil Court of 
Madras, dated 10th March, 1959 and’madein I.A. No. 1127 of 1957, in O.S, No. 
1302 of 1955. ; I i? 


e The petition was submitted by the office for orders with the following ` > 


Office note-—This S.R. is sought to be presented as a Civil Revision Petition under section 115 
Civil Procedure Code, against the order, dated 10th March, 1959, in T.A. No. 1127 of 1957, in O:S. 
No. 1302 of 1955, on the file of the First Assistant Judge, City Civil Court, Madras. That application 
"was under section 476 of the Criminal Procedure Code seeking sanction of a complaint to the Court 
of any Presidency Magistrate in Madras, so that the respondent therein may be tried for the offencés 
under sections 193 and 477 (a) of the Indian Penal Code. The respondent is alleged to have tampered - 
with certain documents. The lower Court dismissed the application, and against the order in the said 
application, refusing to accord the sanction for prosecution, the present S.R. is filed in the form of 
. Civil Revision Petition. . . : 
An objection was raised regarding the maintainability of the Civil Revision Petition, as, under 
section 476-B of the Criminal Procedure Code, an appeal only lies to the District Court, against the 
‘order rejecting an application to launch a prosecution. The advocate contends that his remedy 
is only under section 115, Civil Procedure Code and cites as authority, Kumaravel Nadar v. Shanmuga 
Nadar, (1940) 1 M.L.J. 719 : L.L.R. (1940) Mad. 762 (F.B.). It is submitted that the authority cited 
does not appear to support the contention ofthe advocate. On the other hand it supports the objection 
‘taken against the maintainability of the Civil Revision Petition at the First Instance without exhausting 
the remedy by way ofan appeal to the District Court (in this case Principal City Civil Court, Madras). 


Section 476-B of the Criminal Procedure Code expressly confers a right of appeal against the order 
- on an appligation under section 476 or 476-A. The appeal lies to the Court to which that Court 
passing the order is subordinate (vide M. S. Sheriff v. State of Madras, (1954) S.C.J. 458 : (1954) 1 
M.L.]. 699: AIR. 1954 S.C. 397). No Second -Appeal lies to the High Court from .an 
order of the appellate Court under section 476-B. But there may be a revision. In M. 5. A. P. L. 
" Palaniappa Chetti v. S. L. S. Chettiappa Chetti, (1926) 99 I. C. 957, it has been held by a Division 
Bench of the Madras High Court, that against an order passed on an application for launching a 
criminal prosecution, an appeal: will lie to the District Court even where the value of the suit in the 
lower Court is over Rs. 5,000. It is clear from the decision, that irrespective of the value of the-suits, 
the aggrieved party will have to exhaust his remedy by way of an appeal to the District Court, before 
he comes to the High Court under section 115, Civil Procedure Code. Therefore it is submitted that 
no revision appears to lie in cases in which an appeal lies and it is not possible for the petitioner to file 
the Revision Petition to the High Court without preferring an appeal to the District Court (Principal 
City Civil Court in this case). 

- In the case cited by the advocate, Kumaravel Nadar v. Shanmugha Nadar, (1940) 1 M.L.J. 719 : 
I.L.R. (1940) Mad. 762 (F.B.),an appeal was first preferred to the District Court, and then a Revision 
Petition to the High Court and the question that was considered was whether the Revision should 
be dealt with on the Criminal Side under sections 435 and 439 of the Criminal Procedure Code, or in 
the Civil Side. The Court took the view that the matter should be dealt with on the Civil Side 
following the decision in King Emperor v. Karri Venkanna Patrudu, (1916) 31 M.L.J. 440. "Hence the 
case cited does not appear to be an authority for-filing-the Revision Petition in the High Court, before 
exhausting the remedy in the Principal City Civil Court. The same question was considered in 
S.R. No. 32806 of 1957 and it was decided that Civil Revision Petition did not lie to the High Court 
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-and the papers were directed to bereturned to the petitioner for preferring a‘ Ciyil Miscellaneous 

Appeal in the Principal City Civil Court, ifso advised. i i 


The principal laid down in M. S. A. P. L. Palaniappa Chetti v. S. L. S. Chettiabpa Chetti, (1926) 
99 I.G. 957 and the order in S.R. No. 32806 cited above, directly covers the subject in issue, As this 


Js not conceded by the advocate who wants this matter to be posted before Court, it is subinitted for 
orders. i ° 


N. Vachinathan for Petitioner. 
The Court made the following 


Orver.—In S.R. No. 32806 of 1957, Ramaswami, J., has held that (1) as a 
remedy by way of appeal lies against the order complained of no revision would lie ; 
(2) that the Assistant Judge, City Civil Court should be deemed to be subordinate 
to the Principal City Civil Judge’s Court within the meaning of section 476-B 

- read with section 195 (3), Criminal Procedure Code. 


Jt follows that an appeal against the order complained of wouldlie to the 
Principal Judge. The Revision Petition cannot be entertained. 


R.M. ————— Petition. dismissed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 

PRESENT :—Mnr. Justice RAJAGOPALAN AND Mr. Justice RAMACHANDRA IYER. 

f Appellant* è 





S. Gopalakrishna 
: D. 
C. V. Krishna Iyer and another ~ .. Respondentse 


Hindu Law—Alienation by guardian of minor’s property—Necessity and benefit—Partial necessity 
Standard of. care—Relevant factors—Onus of proof—When becomes relevant. ; 

"Under Hindu Law the guardian's alienation of the property of the ward could be justified as one 
for (i) necessity, (ii) partly for necessity and partly for benefit and (iii) benefit simpliciter and 
such benefit need not necessarily be of a defensive character. The burden of proving that any one or 
more of the aforesaid justifying elements existed is on the alience. = 


In the case of an alienation for the benefit of the minor, pure and simple, it cannot be said that 
the guardian had no alternative, for she could have retained the property. A power to sell for the 
benefit of the ward implies a discretion, a discretion not merely to decide as to the form of the alien- 
ation, e.g., mortgage, lease or sale but whether the alienation is at all to be made. For example if the 
minor has an unproductive property and the guardian sells it with a view to purchase a productive 
‘one it cannot be said that the only course open to the guardian was to sellthe property. But yet the 
alienation would be binding. The test in such cases is not that there should be no alternative 
but that whether the act was one for the benefit of the minor in the known circumstances. 


The view expressed contra in Tulsiram Sitaram v. Narayana Waman, A.I.R. 1950 Nag. 69 and 
Nathu Bhiwaji v. Ganapat Bablaji, A.I.R. 1958 Bom. 25, dissented from. 


, 
'The standard of prudence is not a subjective one, e.g., what the guardian would do if the property 
were his. The guardian occupies a fiduciary position. 


His decision to alienate should be objective, viz., whether in the circumstances it was necessary 
or for the benefit of the minor that the property should be sold or otherwise alienated. The standard 
of care would be more akin to that of a trustee than that of an owner. 


The necessity for such an alienation cannot be decided by merely taking into account the arith- 
metical proportion between that portion of the amount which was for necessary purpose and that 
.' which was not. The proper approach would be to see whether the sale itself was one which was 
justified by necessity or benefit. The propriety ofthe investment of the balance of the purchase 
"money should be judged in the light of the necessity for the sale and not by viewing it as an inde- 
pendent transaction. E 
Onus of proof becomes important only when there is ne evidence on a particular point or where 
‘evidence let in on both sides is evenly balanced or equally untrustworthy or is of such a nature that 
the Court feels that it could not come to a definite conclusion thereon. . E 
The alienation in the instant case was held to be binding on the ground of necessity. 
Case-law discussed. 
-- Appeal against the decree of the Fourth Assistant Judge of the City Civil Court, 
Madras, in Original Suit No. 1702 of 1955. AN 
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V. P. Raman, for Appellant. — — : : 
+ S, Balasingam Satya Nadar and N. G. Rangaswami, for Respondents. 
The Judgment of the Court was delivered by 


Ramachandra Iyer, 7 —Yhis appeal arises out of a suit instituted by the appellant 
for a declaration of his title to and recovery of possession of house No. 37, Saravana 
Perumal Mudali Street, Purasawalkam, Madras. The house was originally owned 
by two brothers, Sarangapani Pillai and Janakiram Pillai who constituted members 
of a joint Hindu family. The appellant is the son of Sarangapani Pillai. On 18th 
May, 1934, the latter on his behalf as well as that of his minor son, the appellant and 
along with Janakirama Pillai executed a simple mortgage of the house in favour of 
one C. V. Subramania Iyer (D.W. 1) for a sum of Rs, 1,000 stated to be borrowed for 
the marriage expenses of Janakirama Pillai and for effecting repairs to the house. 
Subsequent thereto, the same creditor appears to have advanced further sums on 
promissory notes, which need not , however, be referred to in detail as they were sub- 
sequently consolidated and two mortgages bearing dates 2nd September, 1937 and 
21st Jafuary, 1938 (Exhibits B-5 and B-8), were executed over the same property for 
Rs. 500 and Rs. 200 in lieu thereof. By the year 1940 both Janakirama Pillai and 
Sarangapani Pillai bad died. The latter wassurvived by his widow, the second respon- 
dent and the appellant his son who was then a minor. On 27th June, 1944, the second 
respondent acting as the guardian of the appellant, executed a deed of sale (Exhibit 
*B-1ro) of the mortgaged property in favour of the first respondent for a sum of Rs. 
5,500, Rs. 2,000 being reserved with the purchaser for discharging the three mortgages 
mentioned above. It was agreed that the balance of purchase money, viz., Rs. 3,500 
was to be retained by the purchaser for the benefit of the appellant to be invested either 
by the purchaser or the guardian in proper securities, and that till then, the purchaser 
was to pay interest thereon at the rate of 6 per cent. per annum up to 31st December, 
1944, and at 3 per cent. per annum thereafter. A charge over the property sold was 
also provided for the unpaid purchase money. The contemplated investment never 
fructified presumably because neither the second respondent nor the purchaser was 
able to find a suitable one. The interest on the amount is stated to have been regu- 
larly drawn by the second respondent. The sum of Rs. 3,500 was in the hands ofthe 
purchaser. The appellant attained the age of majority in 1952 ; shortly thereafter, 
he repudiated the alienation made by his mother, and instituted the suit, out of which 
this appeal arises, for the reliefs referred to earlier. ` 


The suit was contested by the first respondent, the purchaser : the second res- 
pondent who sold the property was ex parte. The learned City Civil Judge held that 
the alienation was made for proved necessity and also for the benefit of the appellant, 
and, as such, binding on him. The suit was dismissed. i 


The substantial question that arises in the appeal is whether the act of the guar- 
dian in selling the property could be justified. 


The extent of the power of the guardian of a minor to alienate the property of 
the latter was laid down in the leading case of Hanooman Prasad v. Mussamat Baboyeet 
thus: ] : 

“ The power of the manager of an infant heir to charge an estate. not his own is under the Hindu 
Law a limited and qualified power. It can only be exercised rightly in case of need or for the benefit 


of the estate. The actual pressure on the estate, the danger to be averted or the benefit to be conferred 
upon it in the particular instance, is the thing to be regarded.” 


Doubts arose as to whether the necessity and benefit referred to by their Lordships 
of the Privy Council as justifying a guardian’s alienation formed really one head or 
whether they were distinct heads. 


.. In Vembu Iyer v. Srinivasa Iyengar?, Sundara Aiyar, J., dealing with the case of an 
alienation by a natural guardian held that the words need and benefit imported two 
distinct ideas. Necessity according to the learned Judge implied the warding off an 
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: , 
evil or the doing of something that could not be avoided or of something which was 
one's legal duty to do e.g., to avoid the sale of the minor’s property for a debt binding 
on him would be warding off an evil. The other head of justification of the alie- 
nation is expressed by the learned Judge thus : ` 

“ But over and above all these acts that are necessary there may be acts which are positively 
beneficial to the minor and an alienation which would conduce positively to the benefit of the minor 
would be upheld apart from any necessity unless of course it is accompanied by ether evils.” 

That such an alienation could be justified under any one of te two distinct heads of 
need and benefit was the consistent view taken by this Court in several cases dealing 
with analogous cases of alienations by qualified owners. In Sellappa v. Suppan}, 
Venkatasubba Rao, J., while recognising the fact that in some cases need and benefit 
would be so interwoven as to make demarcation difficult held that ‘benefit? would be 

-as much a distinct ground of justification of the alienation as necessity. Yahya Ali, J., 
while upholding an alienation on the mere ground of benefitin Tiruvengada Mudaliar, 
In re?, referred to a number of unreported decisions of this Court. "Then there wasa 
further question as to the nature of the benefit, viz., whether the benfit contemplated 
should be ofa defensive character. In Krishnamurthy Iyer v. Nataraja Iyer,” Wads- 
worth, J., repelled an argument confining the meaning of the word benefit by laying 
down a hard and fast rule. The import of the expression was held to be elastic de- 
pendent on the circumstances of each case. In A.S. No. 671 of 1948 a Bench of this 
Courtin which one of us (Rajagopalan, J.), was a member, after considering the 
several decisions observed : " 

“ At no stage did any of the learned Judges attempt the task of preparing an exhaustive list of 

"cases where the sale or alienation could be justified on the ground of benefit. Such a task is obviously 
impossible. The question whether in any given case there has been a benefit or not is really a question 
of fact as was pointed out by Wadsworth, J., in Krishnamurthy Iyer v. Nararaja Iyer. 9 
Thus guardian’s alienation of the property of the ward (as also the manager’s aliena- 
tion of family property and a Hindu widow’s alienation of property in which she has 
a limited interest) could be justified.as one for (1) necessity, (2) partly for necessity 
and partly for benefit and (3) benefit simpliciter. The burden of proving that any 
one or more of the aforesaid justifying elements existed is on the alienee. . 


Now'what are the circumstances under which the second respondent sold the 
property under Exhibit B-10? 


The family of the minor appears to have owned a printing press in addition to 
the suit property. It is said that the printing press had been sold some time in the 
year 1930, long before the appellant was born. When Sarangapani Pillai died, only 
the house remained as family property ; in that property his widow would have a 
limited right in half a share thereof under the provisions of the Hindu “Women’s 
Right to Property Act, 1937. The property itself was subject to three mortgages 
Exhibits B-1, B-5 and B-8 created by Sarangapani Pillai for a sum of Rs. 2,000 bearing 
interest at 9 per cent. per annum and more. It is argued that Exhibit B-1 not being 
for an antecedent debt incurred by the appellant's father would not constitute a 
valid charge. But the recital in the mortgage shows that it was for a necessary pur- 
pose. Assuming, however, that there was no necessity, the amount due under it 
could be enforced as a money claim against the appellant. Exhibits B- and B-8 
would be binding even as mortgages. The mortgeges conferred a power of private 
sale under section 60 of the Transfer of Property Act on the mortgagee. The only 
source of income for the appellant and his mother was the rental income from the 
mortgaged property. The evidence of D.Ws. 1 and 2 shows that the property yield- 
ed an incdéme of Rs. 23 to 27 per month. There is no acceptable evidence contra. 
The appellant who was a minor on the date of sale conld not have known anything 
personally. His mother the second respondent who is living with him and who without 
doubt is largely interested in the appellants success, has not chosen to give evidence 
contradicting .the evidence on the side of the purchaser. Further, there is 
evidence on the side. of the purchaser to show that the house was in a dilapidated 
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condition. That the evidence as ‘to income from the property on the-date of Exhibit 
- B-10 must obviously be nearer the truth is shown by Exhibit B-12, the extract from 
the'Assessment Register of the Corporation of Madras, which gives the annual valua- 
tion as Rs. 273. The learned Advocate for.the appellant tried to demoristrate that 
even with that income there must have been a surplus available with the second 
respondent? Let us see how far learned counsel is correct. Taking the rent at the 
higher of the two figures, viz., Rs. 27 per month, the annual gross income would be 
Rs. 324. Out of this, municipal taxes payable was Rs. 48. Interest payable on the 
three mortgages would be Rs. 163. There would only be a balance of Rs. 113 per 
year out of which necessary repairs had to be effected for the hcuse. There is no 
evidence that the second respondent was earning. With this meagre income it would 
have been hardly possible for the second respondent to maintain herself and her son , 
and to make any payment to reduce the mortgage liability. E 


It is the case for the alienee as spoken to by D.W. 1, whose evidence was accept- 
ed by the learned trial Judge, that the mortgagee Narayanaswami Iyer, the real owner 
of the mortgages was pressing the second respondent for money. This evidence is 
strongl criticised by the learned advocate for the appellant on the ground that Nara- 
yanaswami Iyer himself has.not been examined. The learned counsel went even so 
far as to suggest that the alienee should have examined on his side the second res- 
pondent. We cannot however agree. D.W.1 speaks to the demand by Narayana- 
swami once when the mortgage was in his name as benamidar and again after he 

*had assigned the same in favour of the latter. The evidence besides being uncon- 
tradicted is probable having regard to the fact that the first of the mortgages was 
neay seven years old at the time. : 


It is true that the onus of proof is one on the purchaser but one cannot with rea- 
son expect him to examine on his side the appellant's mother who is a party to the 
suit and who would in all probability support only her son. 


Assuming, even that the story of the demand is not true, the position of the appel- 
lant is not improved thereby. That the debts under Exhibits B-r, B-5 and B-8 exist- 
ed can admit of no doubt. They would afford sufficient basis for necessity particular- 
ly in the known circumstances of the case, without even a formal demand by the 
creditor. i 


The learned trial Judge held that the price paid under Exhibit B-10 was proper. 
The rental income and the municipal valuation do support that conclusion. It 
is not suggested that.the second respondent was actuated by any improper motives 
either to sell the property when there was no need or to sell it at a low value. Her 
father w& alive and was living with her in or near the house. Possibly with a view 
to provide an explanation for the alienation the appellant charged in the plaint 
that his mother was misguided and tricked into executing the sale deed and that 
his grandfather was inimically disposed towards him. There is no evidence in 
regard to the former: that in regard to the latter cannot be accepted. But the 
contention of the learned advocate for the appellant is not that there is any explana- 
tion on the appellant's part as to why his own mother should sell the property but 
that it must be held that the evidence let in by the alienee is untrustworthy and 
even otherwise would be insufficient to discharge the burden of proof that lay on 
him. We have already indicated that the witnesses on the side of the alienee 
speak to all material facts and that evidence is uncontradicted and probable. That 
evidence if accepted would justify the sale. Where evidence has been let on the 
material point, the question then 1s purely one of assessment of the evidence. Onus 
becomes important only when there is-no evidence on a particular point, or where 
evidence let in on both sides is evenly balanced or equally untrustworthy or is of 
such a nature that the Court feels that it could not come to a definite conclusion 
thereon. In such a case the matter can be decided on the basis of burden of proof. 
Where as in this case there is evidence, the case has to be decided on the footing 
whether it is such as could be accepted or acted upon “and if acted upon would 
be sufficient to prove the existence of the relevant factors to justify the guardian's 
alienation, — aub 
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It was then contended that even if one were to accept the evidence en the side 


of the alienee, there was necessity only for a portion, and a minor portion of the price ' 


for which the property was sold, and that the guardian could not be said to have 


acted on account of necessity when she invested the unpaid purchase money with the 
purchaser. If a guardian merely sells a property for investing the amount on a 
mortgage or with the vendee it cannot be said on that basis alone that the sale is 
one which is justifiable. The propriety of the investment of the Balance of purchase 
money should be judged in the light of the necessity for the sale and not by viewing 
it as ah independent transaction. In the pressed case the guardian had to sell the 
property to liquidate the claims thereon, The necessity for such a transaction 
cannot be decided by merely taking into account the arithmetical proportion 
between that portion of the amount which was for a necessary purpose and that 
which was not. The proper approach will be tosee whether the sale itself is one which 
was justified by necessity or benefit.- It is obvious in the circumstances that the 
pressure of the creditor could not have been met otherwise than by alienating the 
property wholly. That was the only property Fwhich the appellant had and no 
question of alienation of part of the house can at all arise. The sale being Proper, 
the investment of the surplus purchase money is only incidental. 


It is however contended that the guardian could have mortgaged the properties 
for paying off the creditor and that a sale was therefore not justified. For one thing 
the execution of a fresh mortgage would at best be from Scylla to Charybdis ; the 
position of the minor would improve in no way ; if the interest in the mortgage 
were to he paid to the new creditor, verylittle would be left for the migor's 
maintenance; if not paid the mortgage would swallow the entire property in course 
of time. Secondly, once it is found that an alienation was necessary, what form 
that should take, whether it should be a sale or mortgage was one entirely for the 
guardian to decide. 


In Nagammal v. Varada Kandan!, a Bench of this Court held that the validity 
of asale of the ward’s properties by a guardian witha view to discharge debts 
binding on the former, should be judged by circumstances obtaining on the date of 
the transaction and not on events which subsequently happened, events which 
could not have been thought of at that time and that it was not necessary that 
creditors were making demands before it could be found there was pressure on 
the estate. The learned Chief Justice observed in the course of his judgment : 


“ In dealing with the propeity of a ward considerable latitude should be allowed for the exercise 
of the guardian's discretion though if the act was of a speculative character it cannot be supported by 
Court. ” 


Learned counsel for the appellant however contended that there was no such 
discretion in the guardian and that it was the duty of the alienee to show that the 
guardian had no option but tosell. In support of this contention reliance was placed 
on two decisions of Mudholkar, J., (as he then was) viz., Tulsiram Sitaram v. Narayana 
Waman*, and Nathu Bhiwaji v. Ganpath Bablaji*; where it was held that an alienee 
from a natural guardian had to show positively that the course which the latter 
took was the only one open to her in the circumstances. We must however express 
our respectful disagreement with that view. A guardian, as we have shown earlier, 
can sell the ward’s property for necessity or benefit and such benefit need not 
necessarily be of a defensive nature. In the case of an alienation for the benefit 
of the minor, pure and simple, it cannot be said that the guardian had no alternative, 
for she could have retained the property. A power to sell for the benefit of the ward 
implies a discretion, discretion not merely to decide as to the form of alienation, e.g., 
mortgage, lease or sale, but whether the alienation is at all to be made. For 
example, if the minor has an unproductive property and the guardian sells it with 
a view to purchase a productive one it cannot be said that only course open to the 
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guardian was to'sell the property. But yet the alienation would be binding. The 

testin such cases is not that there should be no alternative, but whether the act 
was one for the benefit of the minor in the known circumstances. In Vembu Iyer 
v. Srinivasa Iyengar!, Sundara Iyer, J., observed at page 643: 

“The question in each case would be whether the discretion vested in the guardian has been 
exercised properly. He would be taken to have done so if he acted with due prudence and caution. . 
. At the same time the Court has certainly to judge of the act of a guardian as it would appear to a 
prudent man at the time the act was done. It will not set aside his acts on the ground that years 
after the act has been done it appears to the Court that the guardian might have acted better...... 
..the right view to lay down appears to me to be to consider, Whether in the circumstance that 
existed at the time of the alienation, the act would be regarded as a prudent one by men of ordinary 
prudence in dealing with the property of the ward.” 


Sadasiva Iyer, J., observed : . 

“The only safe and convenient rule is that if the guardian of a Hindu minor alienates the minor's 
property because he considers it after weighing all the then existing circumstances to be in the best 
interests of the minor to make that alienation, the minor is clearly bound by that act of alienation.” 
It is however obvious that the standard of prudence is not a subjective one, t.e., 
what tlre guardian would do if the property were his. The guardian occupies a 
fiduciary position: his decision to alienate should be objective, viz., whether in the 
circumstances it is either necessary or for the benefit of the minor that the property 
should be sold or otherwise alienated. The standard of care required would be 
more akin to that of a trustee than that of a owner. The proved circumstances 
of this case show that the alienation under Exhibit B-10 would stand even a more 
rigid test. The alienation was inevitable: if matters were delayed the mortgagees . 
might have brought to sale the property either privately or through the Court with 
the result that very little would have been left for the minor to live upon. If under 
those circumstances the guardian thought it was wiser to sell the property and save ` 
thereby a sum of Rs. 3,500 for the minor on the security of the same property in 
the absence of a better investment, it cannot be said that sale was speculative. It 
was one in the interests of the minor and would bind him. 


It is now represented that the alienee had deposited the unpaid balance of 
purchase money in the lower Court and the same has been drawn by the appellant. 
We dismiss the appeal but in the circumstances without costs. 


V.S. ———— Appeal dismissed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
(Special Original Jurisdiction). 
PRESENT :—MR. JUSTICE RAMACHANDRA IYER. 


Sri Dhandapani Power-Loom Factory, Erode, by its Proprietor 
Sri S. V. M. S. Marudappa Chettiar .. Pelitioner* 


v. 
The Commercial Tax Officer, Coimbatore and another .. Respondents. 


Madras General Sales Tax Act (II of 1939), section 3 (1) (b) as amended by Acts XX of 1 and III 
of 1956—Scope.and effect —Additional tax on power loom 10 O á diii 


Under the scheme of sales tax levied prior to the Amending Act III of 1956 power loom cloth 
was not brought within the scope of the additional tax. When section 2 (b) of Act XX of 1954 en- 
acted that mill cloth would be liable to additional tax, it did not include power loom cloth. Gon- 
sidered in the context of Act III of 1956, it is clear that prior to the amendment power loom cloth, 
as distingusihed from mill cloth, did not attract the additional tax imposed by Madras Act XX of 


1954- 

Petition under Article 226 of the Constitution of India praying that in the 
circumstances stated therein, and in the affidavit filed therewith the High Court 
will be pleased to issue a writ of certiorari calling for the records relating to the order 
ofthe Commercial Tax Officer, Coimbatore South, in his Ref. G. 6149 of 1957, 
dated 29th May, 1958 and quash the same. - 





1. (1912) 23 M.L.J. 638. — ^ z 
*W.P. No. 809 of 1958. 24th November, 1960. 
(grd*Agrahayana, 1882—Saka). 
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M. K. Nambiar and K. K. Venugopal, for Petitioner. : 
The Additional Government Pleader (M..M. Ismail), for Respondent. 


The Court made the following 


Orper.—The petitioner owns a factory at Erode wherein cloth is mgnufactured 
with the aid of nine power looms. Originally cloth manufactured on power looms 
and sold by a dealer was liable to a sales tax at the general rate ftxed in section 3 (1) 
(b) of the Madras General Sales Tax Act, 1939. Act XX of 1954, which came into 
effect from 23rd August, 1954, imposed an additional tax of Re. 0-1-3 on every rupee 
of the turnover on certain varieties of cloth, namely ‘cloth, whether of silk, 
artificial silk, wool, flax, or any other material not being cotton, made in mills, 
in which the count of warp yarn employed (excluding the border) is 17s or finer 
(whether single or folded). It will be noticed that the additional tax levied under 
the provisions of the Amending Act XX of 1954 was in respect of mill products 
where the warp yarn employed was above 17s or finer. Cloths manufactured by 
power-looms are not specifically mentioned in the section. Prima facie they appear 
to have been excluded from the operation of the section. This Act was later 
amended by Act XL of 1954 which substituted the following in the place of the one 
above extracted : 


Pd 


** Mill cloth (whether of silk, artificial silk, wool, flax, or any other material), which is not made ' 
wholly of cotton and in which the count of warp yarn employed (excluding the border) is 17s or finer 
(whether single or folded) ". a © 


The amended section came into effect from 2grd August, 1954 itself. By, Act 
III of 1956, the State Legislature further amended the aforesaid provision. In the 
place of the provision which I have extracted, above, it brought to tax the following 
goods : 


* Cloth (other than cloth woven on handlooms, whether of silk, artificial silk, wool, flax, or any 
other material) which is not made wholly of cotton.” i 


A comparison of the three provisions which I have set out above shows that 
in the latest of the enactments, the qualification of the cloth being a mill cloth had 
been removed. It would follow that any cloth other than those exempted by the 
provision would attract the tax. Power-loom products would therefore be included 
by virtue of Act III of 1956 even if it were not included under the previous 
provisions. Section 1 (2) of Act III of 1956 states that it should be deemed to have 
come into force on 23rd August, 1954. The result will be that additional tax would 
be leviable in respect of sales of cloth manufactured on power-looms as and from 
that date. It is obvious that if the dealers in power-loom cloth were net subject 
to additional tax under Act XX of 1954 or Act XL of 1954, the retrospective opera- 
tion of Act III of 1956 would act harshly on such of them that did not collect tax 
from their customers thinking that their turn over was not liable to tax under the 
then existing law. In order to relieve this hardship, the Government passed G.O. 
Ms. No. 275 Rev., dated 19th January, 1957, whereby they waived the collection 
of the additional sales tax leviable in section 3 (2) of the Madras General Sales Tax 
Act for the period from 23rd August, 1954 to 27th March, 1956. The relevant 
provision of the G.O. so far as it applies to the present case is that contained in clause 
(b) thereof. 


** (b) Cloth (other than handloom cloth woven on handlooms) whether silk, artificial silk, wool, 
flax or any other material, which is not made wholly of cotton, if the dealer adduces proof that the 
additional sales tax had not actually been collected on the ground that according to the manufac- 
turers’ invoices, the sale of the cloth was not liable to the additional sales tax ”. - 


For the year 1954-55 the Deputy Commercial Tax Officer assessed the petitioner 
to sales tax. The assessment was made on 31st May, 1956. By that time Act ITI 
of 1956 had come into force, the President's assent having been given on 24th March; 
1956. "The enactment being retrospective in its operation the power-loom goods 
sold in 1954-55 would also come within its ambit. That the Deputy Commercial 
Tax Officer made the assesshent on the basis of Act III of 1956 is clear from 
the order of assessment itself. He made a specific reference to the relevant words. 
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contained in Act III of 1956. The petitioner was duly assessed in respect of the 

` turg over for the relevant year and the additional tax payable was Rs. 2,653,-0-0. 
The petitioner unsuccessfully appealed to the Commercial Tax Officer against the 
order of assessment and a further appeal therefrom to the appellate Tribunal proved 
equally futile. The order of the Tribunal upholding the assessment was made on 
19th February, 1957. d 


As I stated, the Government had passed a G.O. giving relief to the dealers who 
satisfied certain conditions from the operation of the retrospective provisions of the 
enactment even a month earlier. The petitioner presumably was not aware of the 
G.O. when his appeal was disposed of. On coming to know of it later, he applied 
to the Tribunal for review of its order. The Tribunal held that as the relief 
under the G.O. was granted by an administrative direction, it would not be open 
to the petitioner to claim it as of right before it. In that view it rejected 
his application. The petitioner appears to have filed earlier a petition to 
the Commercial Tax Officer claiming relief under the G.O. The Commercial 
Tax Officer refused to entertain the petition on the ground.that as the assessment 
had already become final, no question of relief could at all arise. There is an obvious 
fallacy in the view of the Commercial Tax Officer. It is because the assessment had 
become final the question of relief untler the G.O. arose. He was therefore not 
right in rejecting the petitioner’s claim on the ground that the assessment had 
become final. Not taking failure easily, the petitioner filed an application to the 
Board of Revenue seeking relief by way of refund of Rs 2,653 out of the tax paid 
on the basis of the assessment. The Board of Revenue forwarded the application 
to the Commercial Tax Officer for disposal. The Commercial Tax Officer has 
rejected the application and in so doing stated : 

“ In the case of the applicant this concession is not applicable as manufacturers cannot be heard 
to say that they did not know the count of warp of the cloth produced by them. Further it was made 
clear in the Press Note No. 74 dated, 5th November, 1954, that power-loom cloth of the description 
falling under items (i) and (zi) of section 3 (2) of the Act is liable to additional tax. Therefore, the 
applicants are not entitled to the concession provided in G.O. No. 275, Rev., dated rgth January, 
1957 - E : à $ 
The reason given by the Commercial Tax Officer is thus two-fold. (1) That 
the yarn employed by the petitioner in the manufacture of cloth being of a coun- 
higher than 17s, he was, at no time, entitled to a reduced taxation. Act XX of 1954 
would apply to the sales thereof. (2) that Act XX of 1954 included within its ambit 
power-loom manufactured cloth was made clear by the Press Note issued by the 
Government. : 


It is*contended for the petitioner that the Commercial Tax Officer was 
labouring under a misapprehension in regard to the Government Order. The 
learned counsel contends that under Act XX of 1954 two categories of goods were 
not brought to additional tax, (1) goods manufactured by power-loom and (2) Mill 
goods whose warp count was less than 17s. Act III of 1956 brought to tax both the 
above categories for the first-time. Relief under the G.O. was granted to both of 
them. The Commercial Tax Officer in rejecting the claim for refund on the ground 
that the goods manufactured and sold were of a higher count than 17s committed. 
an error ; in that he ignored the fact that the power loom products were not at all 
liable to tax undér Act XX of 1954. As the G.O. gave him relief in regard to such 
goods his claim for refund'could not be rejected on the ground that the cloth manu- 
factured was above the count of 17s. I am of opinion that the argument is well founded. 
Implicit in the order of the Commercial Tax Officer is the view that there is no dis- 
tinction between Mill and power loom products He held that the power loom 
products would be covered by Act XX of 1954. itself ; and unless the petitioner were 
able to show thatthe yarn employed by him wasless than the count of 17s. he would 
not be entitled to exemption. Reliance was placed by the Officer for the view he 
took on the Press Note issued by the Government. I cannot see how the Officer 
could take note of the Press Note in construing a statutory provision like the one 
contained in Act XX of 1954. A statute has to be construed on its terms. A 
construction placed by the executive ofthe Government on a statute cannot obviously 
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bind a judicial or a quasi-judicial tribunal. This is particularly so in a taxing 
enactment. No person would be liable to tax unless he is brought within the’ 
terms of the taxing statute. The question whether the power-loom yarn would 
come within Act XX of 1954 will have to be decided on the terms of the statute 
and not on the basis of the Press Note issued by the Government. 


Section 2 (b) of Act XX of 1954 only refers to cloth, etc., made in mills. In the 
affidavit filed in support, of the petition, it is stated that a power-loom is not a mill 
and the cloth produced on power-looms would not be liable to the additional tax. 
No counter affidavit has been filed controverting this statement that a power loom 
is not a mill. The learned Additional Government Pleader, contended that mill 
goods would include power-loom goods, as the essential element in both of them 
would be employment of machinery. I cannot agree. Mill cloth is a familiar variety 
of cloth and everybody knows what a Mill is. In popular language, a power- 
loom cloth is never associated with a Millcloth. I am therefore of the opinion 
that when section 2 (b) of Act XX of 1954 enacted that Mill cloth would be 
liable to additional tax, it did not include power-loom cloth. The elearned 
counsel for the petitioner referred to the Statement of Objects and Reasons for the 
enactment of Act III of 1956 to show that the legislature itself was alive to the 
distinction between the two. A section in an enactment cannot be construed in 
the light of the Statement of Objects and Reasons. Butit isa familiar principle of 
interperetation that in order to ascertain the true scope of a statute, it will] 
be open tothe Court to look at the state of law as it existed before and the 
mischief which was intended to be remedied by the subsequent statute. Therefore 
for the purpose of ascertaining the scope of Act III of 1956, and the necessity for the 
legislation or the mischief it intended to rectify, the Court could look into the State- 
ment of Objects and Reasons. Adverting to the previous law it states : 


“ Tt has been pointed out that all kinds of cloth mentioned in section 3 (2) of the Act can be made 
in power-looms run in places other than mills, and that power-loom cloth made in a mill cannot be 
distinguished from that made in a place other than a mill.” 


What is implicit in this passage is that a power-loom cloth is distinct and 
differently understood from the Mill cloth. I am of opinion that the object of the 
Legislature while enacting Act III of 1956 would indicate that the enactment was 
necessary to bring into the taxation scheme the power-loom cloth which till then 
escaped taxation. That would support the view come to earlier, namely, that the 
word ‘mill’ used in Act XX of 1954 did not include “fa power-loom ”. 


The learned Additional Government Pleader then contended that this Ceurt would 
have no jurisdiction to issue a writ of certiorari, as what the Commercial Tax Officer 
did was merely to decline the granting of a refund in respect of which the petitioner 
had no statutory right. A similar argument was advanced on behalf of the Govern- 
ment in W.P. Nos. 832 to 834 of 1958 and a Bench of which I was a member rejected 
that contention. When the Board of Revenue directed the Commercial Tax 
Officer to dispose of the application of the petitioner for relief under the terms of the 
G.O., the Officer should be held to have been entrusted with a public duty and if 
he, by an erroneous view, declined to perform that duty it would be open to this 
Court to correct it under Article 226 of the Constitution. The learned Additional 
Government Pleader advanced a further contention namely that the Government 
Order was only an administrative direction, and on the analogy of the cases decided 
under the Motor Vehicles Act, he contended that a disregard or a wrong construc- 
tion of such administrative direction would not be justiciable and that therefore 
no relief could be given to the petitioner under Article 226 of the Constitution. 
There is, however, a distinction between the case under the Motor Vehicles Act and 
the present case : the principle of those decisions will not apply to the present case. 
Under the Motor Vehicles Act the Tribunal is vested with statutory authority: in 
performing its quasi-judicial duties, it could rely upon certain administrative 
directions issued by the appropriate authority. A disregard of its administrative 
direction by the quasi-judicial authority under the statute was held not to attract 


Ij _ ANTHONIMUTHU 2. SRI VALLABANATHASWAMY DEVAS: (Veeraswami, 7.), ^ gos 
* the writ jurisdiction of this Court. Here the Commercial Tax Officer is not 
. exercising’ any independent or statutory jurisdiction of his own. He, as a 
suberdinate of the Government, was directed to do a public duty and if he failed 
to do that duty on a misapprehension of the scope of the very direction given to him 

it should be open to this Court to issue an appropriate writ. , 
The Tule nisi is, therefore, made absolute. The result will be that the 
Commercial Tax Officer will have to dispose of the petitioner’s claim for refund 
afresh. The petitioner will be entitled to costs. Advocate’sfees Rs. roo. à 


R.M. . ——— Rule absolute. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR. JUSTICE VEERASWAMI. i 
A. Anthonimuthu Samban 
v 


Sri Sethuranga Vallabanathaswamy Devasthanam, Poovanoor, 
by its Executive Officer, P. Raja Manicka Mudaliar, 
Poovanoor - : 


Petitioner * 


: Respondent. 
Madras Cultivating Tenants (Payment of Fair Rent) Act (XXIV of 1956), section 14 (2)—Scope—Time 
limit for the exercise of the option to relinquish excess over one veli to claim benefit of Act. 

% Ifthe tenant has the option to relinquish the land in excess of one veli (62 acres) of wetland 
even subsequent to the agricultural year ending in 1957, the words in the section 14 (2) * relinquish 
at the end of the agricultural year ending in 1957 the tenancy”, etc., would be meaningless. The 
integtion of section 14 (2) is that the tenants should exercise the option to relinquish at the end of the 
agricultural year ending in 1957, but not subsequent thereto. 


Petition under section 11 (6) of Act XXIV of 1956 and 115 of Act V of 1908 
praying the High Court to revise the Order of the Court of the District Munsif (Rent 
Tribunal), Mannargudi, dated 22nd November, 1958 and passed in R.A. No. 29 
of 1958 preferred against the Order of the Rent Court, Thanjavur, in F.R.P. No. 
164 of 1958.. l l i 


K. V. Sankaran and Palaniswami, for Petitioner.” 


T. M. Chinnaiya Pillai and T. S. Palanisivagurunathan, for Respondent. 
The Court delivered the following 


Jupement.—This Revision Petition is directed against the Order of the learned 
District Munsif, Mannargudi, in R.A. No. 29 of 1959. The tenant is the petitioner. 


"The petitioner applied to the Rent Court, Thanjavur, in F.R.P. No. 164 of 
1958 for fixing the fair rent under section 9 of Madras Act XXIV of 1956 in respect 
of 6 acres and 75 cents comprised in R.S. Nos. 14, 15 and 16/1 in Royapuram Village, 
and 82 cents in R.S. No. 196/3 in Poovanur Village. It may be mentioned that 
Qut of these extents of land, the petitioner purported to surrender 92 cents of land, 
evidently with a view to qualify himself for the benefits of the Act. Tt may also be 
mentioned that the same petitioner had ona previous occasion in F.R.P. No. 181 
of 1957 applied for fixation of fair rent. In that petition, the presiding officer of the 
Rent Court fixed the fair rent for the year 1956-57 and held that the petitioner was 
not entitled for the benefits ofthe Act for the future years. The petition for fixation 
of fair rent out of which the. present petition.arises was resisted by the respondent 
Jandlord on the ground that the petitioner having not relinquished the 92 cents at 
the end of the agricultural year ending in 1957, he was not entitled to surrender that 
extent in the subsequent year and claim the benefits of the Act; 


The Rent Court did not accept that contention and fixed the fair rent. On 
appeal, the learned District Munsif,; on a consideration of the scope of section 
14 (2), held that the petitioner having failed to avail himself of the option to 
SS LE DLL c C c AA 
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ary extent of land in order to qualify himself to the benefits -of ^ 
the Act, was not entitled to surrender any portion of the land subsequent to the end . 
of the agricultural year ending in 1957 and claim the benefits -of the Act. ~ 


In this revision, Mr. Sankaran, learned counsel for the petitioner urges that 
the learned District Munsif was wrong in the view he took of the scopg¢ of section 
14. (2) and that under that section, the tenant would be entitled to relinquish the 
portion of land in excess of one veli even subsequent to the agricultural year ending; 
in 1957. The question is whether this contention is well-founded. 


The Madras Cultivating Tenants (Payment of Fair Rent) Act, 1956, is am 


"Act to provide for the payment of fair rent by cultivating tenants under certain areas. 


in the State of Madras. Clause (5) of section 2 defines a cultivating tenant in the 
following terms : i $ os ` 


** * Cultivāting tenant? means a p 
members of his family in the cultivation 
express or implied, and includes any such person who continue 
mination ofthe tenancy agreement or the heirsof such person, 
mediary or his heirs." z : : . . 

. Section 14 (1) provides that the provisions of the Act are not applicable to any: 


cultivating tenant who owns, or who cultivates either as tenant or owner or as both, 


an extent of land in excess of one veli (6% acres) of wet land. 


relinquish the necess 


erson who contributes his own physical labour or that of the 

of any land belonging to another, under a tenancy agreement, 

s in possession of the land after deter- 

but shall not include a mere inter- 
. 


Sub-section’ (2) of section 14 reads :— . 
* Any cultivating tenant who owns, or who cültivates either as tenant or as owner or as both, an. 
extent of land exceeding that specified in sub-sction (1) but not exceeding 10 acres of wet land nay, 
by notice in writing addressed to the landowner, relinquish at the end of the agricultural year ending: 
in 1957 the.tenancy, in respect of such portion of the land aforesaid, as may be necessary to entitle. 
him to all the benefits of a cultivating tenant underthis Act. Such cultivating tenant shall be entitled 
to all the benefits of this Act till the end of the agricultural year ending in 1957 and shall thereafter- 
be entitled to all the rights ofa cultivating tenant under this Act only on such relinquishment.” : 
` _-Obviously, but for this sub-section, tenants owning or cultivating either as. 
tenants or owners or as both, an extent of land in excess of one veli, would not be 
entitled to the benefits of the Act. But:this sub-section provides that in the case 
of tenants cultivating an extent of land not exceeding 10 acres of wet land, they may 
have the option of relinquishing at the end of the agricultural year ending in 1957 the 
extent of land in excess of one zeli sothat they may qualify themselves for the benefits 
ofthe Act. Ifthe tenant has the option to relinquish the land in excess of one veli 


even subsequent to the agricultural year ending in 1957, the words in the section. 
al year ending in 1957 the tenancy ^, etc.,, 


“© relinquish at the end of the agricultur. 
would be meaningless, , It seems to me that the intention of section: 14 (8) is that. 
tenants.who are in-possession of an extent of land in excess of one veli should exercise 


the option to relinquish in terms of sub-section (2), that is to say at the end of the- 
agricultural year ending in 1957. Ifthey fail to do so, they will not, in my opinion; 
be entitled to the benefits of the Act. Sub-section (2) of section 14 does not in terms 
give the tenant an option to relinquish any portion in. excess of one zeli at any time 


he likes. —. 
J Tn that view of section 14 (2), I consider that the petitioner was not entitled 
under that provision to relinquish the 92 cents of land which was ia excess of one 


veli after the end of the agricultural.year ending in 1957 and claim the benefits of 
the Act. ; 
“The revision petition fails and is dismissed with costs. 


K.L.B. Petition dismissed. 
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IN THE HIGH COURT OF ,JUDICATURE AT MADRAS. E 
—PnrsENT :—MR. JUSTICE SOMASUNDARAM AND. Mn. Justice RAMASWAMI. 
Krishna Pillai, In re e Appellant*. 


Evidence Act (I of 1872), section 27—Scope—Information received from the accused —How much may be 
proved— Cuslody’—Expression to be construed in wide terms—Section 27—Ht offends Article 14 of the Constitu-- 
tion. — £ F : UM be cd 
Section 27 of the Evidence Act does not create an unjustifiable discrimination between accused 
persons in custody and accused persons out of custody and in that way does not offend Article 14 of 


the Constitution. 


Tf the two clauses occurring in section 27 of the Act, “ persons accused of [any offence ” and “ in. 
the custody of a police officer" separated by a comma, are read distributively as referring respectively 
to persons referred to in sections 25 and 26 there can be no question ofthe admissibility being restricted. 
only to the confession of a person im the custody of a police officer- Thus viewed the law embodied. 
in section 27 cannot be stated to make a discrimination in favour of persons who arè not in police 
custody and against persons who are in police custody. 


.". Theterm ‘ custody ' in section 27 should be interpreted in wide terms and should not be restricted: 
only to a custody after formal arrest. Sa em : r ` - 


Case-law discussed. | LEER "oux a EN ; es 
"Appeal against the Judgment of the Court of Session ofj the Kanyakumari 
Division at Nagercoil in Case No. 1 of the Calendar for 1959. d AE 


YU 


R. Namasivayam, amicus curiae. z: 
The Public Prosecutor. (P. S. Kailasam), for State. , 28 


he Judgment of the, Court was delivered by: © ^ . ^« ] 
"Ramaswami, F.—This appeal is’ preferred: against the conviction and sentence 
by the learned Sessions Judge of Kanyakumari in Sessions Case No. 1 of 1959.' 
The facts, of this case are within a brief compass. It is common ground that 
there have been bitter ill-feelings between the accused. Krishna. Pillai. and "the 
deceased Velu Nadar over the leasing and enjoyment of palmyrah trees standing on 
the southern, plot of .Chudukattuvilai and therefore we need not reset the.details of 
this ill-feeling set out by the learned Sessions Judge in paragraphs 3 and 4 of his 
judgment. Ba eee DESEE Puer x LI CP 
On 77th November, 1958, at about 5 P.M., according to P.W.1, son of the de- 
‘ceased, himself and the deceased as usual left their house for tapping cocoanut trees. 
Then at about 8 r.m. when P.W. 1 was climbing trees in -the garden adjoining 
the Chudukáttuvilai, known as Arappuraávilakam, the.deceased was climbing the 
trees in the southerii half of'Chudukattuvilai. Then P.W. 1 heard an exchange:of: 
hot words between the deceased and the accused. . How the altercation arose was. 
in this wise. ; ua s Sta PAN 
The deceased was on the top of the tree and the accused questioned him as to- 
who was on the top of the tree and the deceased announced his identity. "Then the 


accused interrogated him as to with whose permission he was climbing the trees. 
The deceased replied that he need not ask for anybody’s permission as he (deceased). 


was pattomdar. The accused then stated that if he wanted to exercise his - rights. 
as pattomdar, he must pay the pattom to ‘him (accused). The deceased stated. 
that he had paid portion of the pattem due for that year and has also paid the 
advance and therefore he would pay the pattom only from next year onwards. The 


-accused persisted that unless he was- paid, the deceased could not climb the trees 


in that garden, In the course of this áltercation -P.W. 1 heard the deceased cry 
that the accused had stabbed him. P.Ws. 3, 4, 7 and 8, who were in the vicinity, 


` hearing this galatta came there. Meanwhile P.W. 1 got down from the tree on 


hearing the hot exchange of words. When P.W. 1 was 150 feet away from the scene 
he heard the alarm. of his father that the accused had stabbed him. P.W. 1 then 


* Cr. A. No. 168 of 19599. - -= č =o > >- goth Jan sao: 
7 ER f (goth Pausa, 1881, Saka). 





308 THE MADRAS: LAW JOURNAL REPORTS... ° [1961 


saw the accused running with the dagger M.O. 5 in his hand.towards Melavilai. 
-On P.W. 1 obstructing the accused and asking him why he stabbed his father, the - 
accused brandished the dagger saying that P.W. 1 would also meet with the Sine 
fate as his father. Therefore, P.W. 1 got frightened and went behind a palmyrah 
tree. The accused ran towards his wife's house i.e., P.W. 5. This was witnessed 
by P.Ws. 3 and 4. P.W. 8 noticed only the accused running towards his wife’s house. 
P.W. 7 who was climbing the trees in the adjoining Kattuvilai came there on hearing 
the cries and saw the injured man being lifted by his son (P.W. 1) and held close 
to his chest. P.W. 6, the wife ofthe deceased, and her daughters (not examined) 
came to the scene. Then the injured man was taken to his house and before he 
.-could be sent to the hospital, he died. Information of this occurrence _had' been 
given at the Arumana out-post and the Tiruvattar Police Station, The Sub- 
‘Inspector of the Tiruvattam Police Station investigated the case and sent the dead 
‘body for post-mortem examination. . P.W. 2 conducted the autopsy and found a 
stab injury near the neck which, in his opinion, was necessarily fatal and could be 
-caused by a weapon like M.O..5 at the time and in the manner mentioned by the 
prosecution. The accused was looked for but he was absconding. He was 
arrested by P.W. 10 at Tiruvandrum at 7-30 P.M. on 21st. November, 1958 and 
-on the information given by him M.O. 5 was recovered on 24th November, 1958, 
-from the top of a beam in the shop of D.W. 3 Ramakrishnan and the seizure: was 
«duly recorded under a ‘mahazar Exhibit P-6. ` . 


'The accused stated that his wife and her children were in possession of 
-the properties in pursuance of a partition deed, everi from the date of partition. 
"In spite of the deceased having agreed, in the presence of his father-in-law, to* give 
-sweet toddy on alternate days (called Akkani), according: to the Warappanai 
;arrangement, he did not do so. On the date of occurrence P.W. 5’s son (through 
"her first husband) informed the accused, at the place where he was rolling beedies, 
that the deceased had not given their share of sweet toddy. After ascertaining 
rom him that the deceased had climbed the trees that morning also and gone away, 
he stated that he would look into it when he returned home from work. On his 
-way- home he had to cross the Chudukattuvilai. At that time.the deceased was 
‘climbing the tree allotted to D.W, 2. When he got down from that tree, the 
.accused asked him why he had not given the sweet toddy. The deceased threw 
.chunam and asked him what business he (accused) had there. The accused stepped 
„aside with the stick (18714 & Sy) marked as M.O. r. The deceased beat him 
.on his leg below the knee. The accused held M.O. 1, but after snatching it, the 
-deceased.attempted to beat the accused on his head with it. Apprehending that he, 
the accused might lose his.life, he took the pen-knife (not M.O. 5) fro his waist 
.and stabbed the deceased. P.W. 1, came running then, shouting that the accused 
-should be killed, without knowing that the deceased had been stabbed by the accu- 
sed. The accused became afraid and ran away. P.Ws. 3, 4 and 8 are the rela- 
„tions of the deceased and therefore they are deposing falsely. ° 


On thé evidence on record, there cannot be the slightest doubt. that the pro- 
secution has brought home the offence to the accused ‘beyond reasonable doubt. 
"The motive for the commission of the offence was the grievance:felt by the accused 
-that the deceased was persisting in climbing trees without paying the pattom to him. 
:P.W. 1 had heard the altercation between the deceased and the accused narrated 
above and in the course of which the accused had stabbed the deceased with M.O. 5. 
"The cry of the deceased that he had been stabbed by the accused, had also been 
"heard by P.Ws. 3 and 4. P.W. 3, on going near the place of stabbing, had also 
seen the accused brandishing a dagger and threatening to stab P.W. x also if he 
-Obstructed him, and whereupon P.W. 1 went behind a palmyrah tree, which, as 
:already stated, is spoken to by P.W. 1. P.W. 4 also speaks to his seeing the accused 
threatening P.W. rand P.W. 1. hiding himself behind a palmyrah tree and the accused 
running away, from the place where the deceased was lying speechless with injuries. 
P.W. 6, the wife of the deceased, on hearing the cries of P-W. 1 from Chudukattuvilai 
"went there with her daughters and learnt from P.W. 1 then and there that the accused 
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had stabbed the deceased. P.W. 7 who was climbing trees in Kattuvilai, south 

* of Chudukattuvilai, came on hearing the cries of the:deceased that he was stabbed 
by The accused and saw P.Ws. 1, 3 and 4there and P.W. 6 and her daughters coming 
there. P.W. 8, who was tapping trees in Sundavilaij near Chudukattuvilai, cor- 
roborates P.W. 1 about the altercation between the deceased and the accused and | 
subsequenfly hearing the cry of the deceased and that he had been stabbed by the 
accused and his seeing the accused run towards-the west and the injured man being 
removed to his house. He speaks to the other witnesses P.Ws. 1, 3 and 7 being: 
present there. The accused had immediately absconded and could be arrested. 
at Trivandrum and later, on the information given by him, the weapon of offence 
M.O. 5 had been recovered. 5 i 


The two pleas of defence raised on behalf of the accused in the lowey Court 
and which were rightly rejected by the learned Sessions Judge, were grave and sudden. 
provocation and self-defence. In this case the plea of grave and sudden provo- 
cation will not apply, because it was the accused who picked up quarrel with. 
the deceased, as spoken to by P.W. 1 and secondly, the argumentativeness of the 
deceased setting up his own point of view would certainly not constitute grave and 
sudden provocation. In fact, the First Proviso to Exception 1 of section 300, Indian. 
Penal Code lays down that “ the provocation is not sought or voluntarily provoked 
by the offender as an excuse for killing or doing harm to any person."  Türning to 
the plea of self-defence the version of the accused that the deceased beat him on the 

*leg below the knee with the stick (i88 71,5,5:9) marked as M.O. 1, and 
that on that account he took a pen-knife from his waist and stabbed the 
deceased which brought about his death, is not even probabilised by the 
evidence. It is nothing more than an  uncorroborated and untested statement 
ofthe accused from the dock. In fact it was not even referred to by him. 
in the committing Court where the accused- merely denied knowledge of the 
occurrence. On his being arrested, the accused was sent to the Doctor 
P.W. 2 as he (accused) complained of pain, apparently to put forward a. 
plea of self-defence. But P.W. 2-was not able to see any external injury. The wife 
of the accused, who turned hostile obligingly stated that she gave fomentation for 
the injury. This is found to be an after-thought mentioned in the Sessions Court. 
for the first time. Therefore, the learned Sessions Judge rightly held j 


“ In the circumstances, I am unable to hold that the accused was exercising his right of 
private defence, either of person or property at the time he stabbed the deceased.” 


The learned advocate for the accused Mr. Namasivayam puts forward the con- 
tention based on the recent decision of the Allahabad High Court in Upadhyaya v. 
State!, of the trial being vitiated by the reception of evidence under section. 27 of 
the Indian Evidence Act and which he urges is void by reason of Article 14 of the 
Constitution of India. i ee UR 


The principle on which section 27 of the Indian Evidence Act is based may be 
briefly set out as follows: The broad ground for not admitting confessions made 
under inducement, or to a police officer, or by persons whilst in custody, is the danger 
of admitting false confession. But the necessity for the exclusion disappears in.a 
case provided for by section 27, when the truth of the confession is guaranteed: by: 
the discovery of facts in consequence of the information given. It is this guarantee, 
afforded by the discovery of the property, for the, correctness of the accused's state-- 
ment, which is the ground of the admission of the exception to the general rule. The 
fact discovered shows that so much of confession as immediately relates to it is true- 
and voluntary : R. v. Babul Lal?, R. v. Nana,® Pullukurti Kotayya*, Ram Kishan v.. 
State of Bombay’, Taylor's Evidence Act, sections 902, 903. 

“ But not only are confessions excluded when obtained by means of improper inducements, 
but also the acts of the prisoner done under the influence of such inducements unless confirmed. 





(1947) fM.L.. 219. 
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‘by the finding of the property ; for, the same influence which might produce a'groundless confes- 
Sion, might produce groundless conduct.” 

— 
(See also 3 Russell on Crimes 485 Stephen Digest, Article 22, Phipson Evidence, 


9th edition 272 ; Roscoe Criminal Evidence, 16th edition 61). ^ 


Section 150 of Act XXV of 1861, as amended by Act VIII of 1869, was re- 
‘embodied in the 27th section of the Evidence Act with slight altefations of language. 
The only alteration on which any stress can be laid is the omission of the word * or’. 
Section 150 ran: “accused of any offence or in the custody of a police officer ". 
Theterm accused means one whois charged with a crime Queen Empress v. Muksuddi 
Lal", Sheddin v. King Emperor®. The term “custody” means to the lexicographer 
“care, keeping, charge” (M. L. J. Law Lexicon, page 270). 


In regard: to the interpretation placed thereon there are two schools of legal 
thought. One school considers, and this is emphasised by the majority decision in 
Upadhyaya v. State?, that the operation of the proviso is restricted to information 
from’an accused person in custody of the Police, and does not apply to inforfnation 
from an accused person not in the custody of the Police: R. v. Babul Lal^. It 
"would appear, therefore that in order to bring a case of discovery within the scope 
of section 27, it is necessary that the party making the statement should be both 
accused and in custody at such time and that (a) a confession obtained by inducement 
under the circumstances mentioned in section 24 ; or (b) a confession made to ae 
Police Officer, will not be affected by the operation of the 27th section when the 
person confessing is at the time (a), neither accused nor in custody; (5) in custedy, 
‘but not accused, (¢) accused but not in custody notwithstanding any discovery in 
consequence thereof, (4) a confession made to any person other than a police officer 
by a person who was at the time in the latter's custody, but not accused is 
inadmissible, even though it may lead to discovery, unless indeed it was made in the 

. Immediate presence of a Magistrate. But the arrest and custody need not be in 
respect of the offence under investigation (See In re Malladi Ramiah®, Talla v. Emperor®, 
‘Chetu v. Emperor’, R. v. Babul Lai’, Deonandan v. Emperor®, 


~ The second school of thought, is represented by Chief Justice Monir, in his 
Principles and Digest of the Law of Evidence, 4th edition, volume 1, page 183, who 
expresses a doubt, about the correctness of: this interpretation. He sees no reason 
"Why a statement of an accused person not in the custody of a police officer, contained 
in a confession made to a police officer, should not be receivable. He referred to 
the observation of Rankin, C.J., in Durlay Namasudra v. Emperor®, that the section 
is paradoxical and thought that the legislature might have used the efpression 
** person accused of any offence in the custody of a police officer” as a compendious 
: mode of describing the persons whose confessions are excluded under sections 24, 25 
and 26 and that the object of the section 27 was to declare that parts ofthe confessions 
"which are excluded under any of these three sections became admissible if they are 
‘confirmed by subsequent facts. Then he proceeded to observe that since sections 24, 
25 and 26 are themselves an exception to section 27, section 27 cannot possibly mean 
the statement of an accused person confirmed by subsequent facts cannot be proved 
unless he was in custody at the time of making it. If this interpretation of the sec- 
tion by Monir is correct, there is no classification of accused persons into two classes 
(1) of those in custody of a police officer and (2) of those not in custody of a police 
officer and no question arises of infringement of Article 14 of the Constitution. 


It can be noted that there is a comma between the.words “person accused of 
any offence " and the words “in the custody of a Police Officer’. These two sets 
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of words respectively may be taken. to refer to persons accused of any offence in 
' section 25, and a person in the custody of a police officer.in section 26. In other 
words, the two clauses “person accused of any offence” and “in custody of a police 
officer " may be read distributively as referring respectively to the persons referred 
to in sections 25 and 26.  Ifsection 27 is read is this manner, there can be no question 
of the admissibility being restricted only to the confession of a person in the custody 
of a police officer. « Thus viewed, the law embodied in section 27 cannot be stated 
to make a discrimination in favour of persons who are not in police custody and 
against persons who are in police custody. E 


But we shall proceed to discuss the point raised on the foot of the former in- 
is that the person giving information 


terpretation that the plain language ofsection 271 ) at 
must be an accused and that he must be in the custody of a police officer. But what 


is “ custody of a police officer P” 

The term ‘ custody’ used in section 27 has been the subject-matter of several 
decides cases and the trend of modern decisions is that it is not confined to formal 
arrest. They have been collected in the following two extracts from (i) Woodroffe 
and Ameer Ali’s Law of Evidence in India, roth Edition, edited by Malick, C.J. 
(1957), Volume I, page 407 and (ii) in A.I.R. Commentaries on the Indian Evidence 
Act, Volume II, section 27, Note 12, as follows :— 


a 
os (i) When a person states that he has done certain acts which amount to an offence, he accuses 


himself of committing the offence ; and if he makes the statement to a police officer, as such, hé 


subn$its to the custody of the officer within the meaning of section 46 (1), Criminal Procedure Code 
and is then in the custody of a police officer within the meaning of section 27, Evidence Act (Santokhi 


Beldar v. Emperor!, Legal Remembrancer v. Lalit Mohan Singh Roy3, Bharosa v. Emperor?.. 


g For the purposes of section 27, Evidence Act, the word * custody ' does not necessarily mean 
formal arrest, detention or confinement ; but submission to custody by word or action under section 
46 (1), Criminal Procedure.Code, may be taken to amount to custody ; Jalla v. Emperor*, Maung 
Lay v. Emperor®, Legal Remembrancer v. Lalit Mohan Singh Roy?. The word ‘ custody’ in section 26 
or 27, Evidence Act, does not mean formal custody, but includes such state of affairs in which the 
accused can be said to have come into the hands of a police officer, or can be said to have been under 
some sort of surveillance or restriction and cannot break away from the company of the Police officer 
and get away. Mt. Maharani v. Emperor*, Chhotey Lal v. State of U. P.*, relying on Mt. Maharani v. 
Emperor®, Wirsa Singh v. The State®, In re Chundür Pallayya?- D Í ; 


(ii) The word * custody ’ does not only mean custody after formal arrest but also includes 
such state of affairs in which the accused can be said to have come into the hands of a police officer 
or can be said to have been under some sort of surveillance or restriction ; Mst. Maharani v. Emperor? , 
XRagubir Dayal and Wanchoo, JJ.) ; (Chotey Lall v. State of U.P.”, Bide and Dir Mohamed, JJ.). Allah 
Ditta v. E®iperor’® (Goldstream and Din Mohammed, JJ.) (Jamania v. Emperor!*) ; Aishen Bibi v. 
Emperor! ? ; and Sudan Chandra v- Emperor. 13 CREDO 


Person suspected of being in possession of cocaine—Police Officer interviewing 
for a long time and walking with him to place pointed out—Though person was 
arrested only after-discovery of cocaine he was in custody when he made the state- 
ment: Hakim Kuda v. Emperori* Nawab Din v. Emferor!5. Detention of the 
accused as a suspect at the time of his giving information is sufficient to make the 
information admissible under section 27: Gurdial Singh v. Emperor.19 e 


The word ‘custody’ for the purposes of section 27 would also include 
submission to custody by word or action under section 46 (1), Criminal Procedure 
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Code, Falla v. Emperor, Santokshi Beldar v. Emperor®, Bashora v." Emperor? Legal 
Remembrances v. Lalit Mohan.* : ] 


"— 
As soon as an accused or suspected person comes into the hands ofa police officer 
he is, in the absence of clear and unmistakable evidence to the contrary, no longer 
at liberty and is therefore in custody within the meaning of sections 2@ and 27, 
Maunglay v. Emperor*. Where at the time the accused made a statement the Police 


had arrived on the spot, the custody of the police should be held to have commenced: 
Choda Alchenah, In re$. : 


Two decisions may be specifically referred to. In M. J. Jamunia Partap Lahor 
v. Emperor", Grille and Gruer, JJ., observed that even if the accused in the case had 
not been formally arrested at the time when she gave the information, she was for 
all practical purposes in police custody, and that section 27, therefore applied. _ In 
Ram Batu Jadav and others v. Emperor®, the accused was in hospital, in judicial 
custody, and the police officer examined him with the permission of Court. The 
Patna High Court observed that section 27 would well be applied to a case of that 
kind, because actual police custody was then prevailing. ? 


Subsequent to the decisions referred to above we have further decisions. An 
Akmat Ali v. State of Tripura?, it was held that the * custody * contemplated by section 
26 does not necessarily mean a formal arrest and what is necessary is that at the time 
of making the confession or giving information, the accused should be in the hands 
of a police officer, i.e., not free to depart at his own free will. In In re Mansingh Parma". 
Teli**, it was held that for the purpose of section 27, the word. ‘custody’ does not 
necessarily mean detention or confinement and that submission to custody byeany 
action or by arrest is also custody within the meaning of that section. Ina Bench 
decision of this Court, In re Ramachandran}, to which one of us was a party, it was 
held after a review of the relevant decisions : l 


: IDE We see no reason at all why the expression relating to police custody occurring 
In section 27 of the Indian Evidence Act, should be rigidly interpreted. After all, what the spirit 
o7 the language employed appears to imply is that, where a person submits himself to the custody 
of a police officer, with the consciousness that temporarily at least he is in such custody, or under 
such control, whether formally authorised in some manner or otherwise, the information given by 
him to such Officer, leading to the discovery of a relevant fact, may be proved within the scope of the 
Section. "To limit the meaning of the expression further, by imposing conditions as to the time of 
z i rmål magisterial order authorising police custody or interro- 
gation, etc., does not seem to be justified either by the context, or by any inherent; feature of the 

scheme of sections 25 and 26, to which section 27 clearly constitutes a proviso or exception. Please 
- see thé decision of the Supreme Court in Ramkishan v. Bombay State**.” i 


erm ‘custody’ used in section 27 has to be interpreted within 
Wide limits. In practice it would be found that in almost all the criminal cases in 
which information given to the Police Officer is sought to be introduced under the 
provisions of section 27, it would have been the information given by persons in 
custody within the wide limits of the interpretation set out above. Therefore, the 
category of persons referred to by the majority Judges in the Allahabad decision 
referred to above, viz., the category of persons not in police custody giving information 
and which information is sought to be introduced under section 27, will be practi- 
cally non-exist 


ent and render the discussion about the application of Article 14 
of the Constitution clearly academical. ` 


The majority decision in Upadhyaya v. State13, seems to hold that ‘ A* may be 
hanged on the basis of the statement made by him under section 27 of the Evidence 
Act, while in police custody, whereas * B ? a co-accused who made a similar state- 
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ment will be allowed to escape because he was not in police custody, when he made 


` the gjatement. It is difficult to accept this view, for, all that section 27 does is only 


to render certain evidence admissible ; itis but a link in the chain of the prosecution 
case. It does not thereby seal the fate of the accused against whom it is admitted. 
What is made admissible is but a part of information relating to the existence of 
corpus delicti or an incriminating article in a certain place ; it is this part that relates 
distinctly to the faet discovered . Now, this part of information in its very nature 
therefore is only an admission of a relevant fact and not of a fact in issue. Unless 
the offence consists wholly or partly of keeping an article in a certain place or 
knowing that an article is placed in a certain place, the mere statement that an article 
is kept by the accused or is known to him to be in a particular place, will not amount 
to a confession of a fact in issue. In practice however one does not come across but 


rarely a case in which the aid of section 27 may have to be invoked in order to prove 
a fact in issue, 


In practice after the decision in Pulikuri Kottayya v. King Emperor’, the extended 
use of section 27 has been severely curtailed and in fact it is even felt that the section 
has been emasculated. The Law Commission of India in their 14th Report, 
Volume II at page 748 has gone to the extent of suggesting a relaxation, iz., that 
as an experimental measure in Presidency Towns or places of like importance where 
investigations are conducted by superior police officers of the status of Deputy 

“Superintendent of Police and above, confessions made to them should be admissible 
in evidence and sections 25 and 26 of. the Evidence Act should be amended 
accerdingly and that in such cases there should be no scope for the application of 
section 27 and which they suggest should be suitably amended. It is a moot point, 
having regard to our fairly considerable experience, whether this suggested relaxa- 
tion will be in the best interests of the administration of justice . In other words, 
the information got under section 27 is nothing more than a pointer to the investi- 
gating officers that they are proceeding on the right lines and secondly, so far as 
Courts are concerned, it affords in practice corroboration. for the other substantive 
evidence in the case. To give one illustration, in the case of a theft, stolen pro- 
perties soon after the commission of the theft might be recovered on the information 
given by the accused. But before that information becomes useful evidence om 
which a conviction can be rested making use of the presumption in Illustration (aj 
to section 114 of the Evidence Act, the other requirements have got to be fulfilled. 
Firstly, the identity of the properties stolen and recovered has got to be established; 
secondly, the possession brought home by the recovery on the information given by 
the accysed has got to be established as exclusive possession, thirdly, if the accused 
gives a reasonable and plausible explanation for the legitimate possession of the 
articles recovered, that would be a good ground for his acquittal. - It is well-settled 
principle of criminal jurisprudence based on the Anglo-Saxon system of criminal 
jaw that the accused is not bound to prove beyond reasonable doubt the defence set 
up by him and his task has been approximated to that of a defendant in a civil suit. 
Then Courts have also been enjoined before acting upon the information of the 
accused leading to discovery of the articles ina case of this nature to guard themselves 
against four possibilities, vig., (2) the complainant might have been persuaded by 
the police to state in the first information report that property which in fact was not 
stolen had been stolen and to hand over such property to the police to be used in 
fabricating recoveries from the accused persons ; (5) the police might have obtained 
property similar to the stolen property from the complainant or some one else and 
used it for the purpose of fabricating the recoveries. In considering this hypothesis, 
regard must necessarily, be had, to the nature and value of the property recovered 3 
(c) the police might have suppressed some of the stolen property recovered from an 
accused person and utilised it in inventing a recovery from another accused 
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. 
-person ; and (d) the property might have been recovered from a'third.party and , 
used by the police in one of the impugned recoveries : Uma Krishnan v. State of Ajmer? 
We are mentioning these details to show how circumscribed is the use of the in- 
formation given by the accused leading to discoveries and recoveries as the basis 
for resting a conviction. . : ° 


' The next question to which we shall turn our attention is whether section 27 
‘of the Evidence Act is hit by Article 14 of the Constitution of India. 


Article 14 may be related to the Preamble to the Constitution directly. The 
‘Preamble declares as one of the objects of the Constitution the securing to all the 
citizens equality of status and of opportunity. This Article is the first of a series 
“which embodies the ideal of equality expressed in the Preamble. This Article expres- 
ses the general rule while the succeeding Articles 15, 16, 17 and 18 enact particular 
applications of the rule. This Article may be treated as the residuary provision 
on the subject. Article 15 is aimed at the abolition of disabilities and inequalities 
founded upon differences of religion, race, caste, sex and place of birth. The Article 
‘must be taken with Article 17 which formally abolishes untouchability and'forbids 
its practice in any.form. Article 16 guarantees equality of opportunity in matters 
of public employment. Article 18 is aimed against the coming into existence of a 
‘class of * title-holders’. The Article embodies a concept which is familiar to 
practically all modern systems of jurisprudence. But reference may be made here 
to the English conception of the rule of law and to the Fourteenth Amendment of the* 
Constitution of the United States of America as forming the main inspiration 
‘behind the Article. i e 


The principle.of the rule of law or the supremacy of law is one which Dicey? 
claimed as the speciality of the English Law. For understanding the conception 
‘better it will be useful to’refer to Dicey’s analysis of the concept. According to him 
the supremacy or the rule of law which is a characteristic of the English Constitution 
generally includes under one expression at least three distinct, though kindred 
conceptions. These are : 


(i) No man is punishable or can be lawfully made to suffer in body or goods except for a 
distinct breach of law established in the ordinary legal manner before the ordinary Courts of the 
land. In this sense the rule of law is contrasted with every system of Government based on the exer- 
cisé by persons in authority of wide, arbitrary or discretionary powers of constraint. 


(ii) In England, not only no man is above the law, but (what is a different thing) every man, 
whatever be his rank and condition, is subject to the ordinary law of-the realm and amenable to the 
jurisdiction of the ordinary tribunals. - ans 


(ii) The general principles of the Constitution (e.g., the right to personal liberty othe right 
- of public meeting) are in England the result of judicial decisions determining the rights of private 
persons in particular cases brought before the Courts. 


Section 1 of the Fourteenth Amendment of the Constitution of the United States 
of America states : . : 
** All persons born or naturalized in the United States and subject to the Jurisdiction thereof, are 
citizens of the United States and ofthe State wherein they reside. No State shall make or enforce 
any law which shallabridge the privilege or immunities of citizens of the United States ; nor shall 
any State deprive any person of life; liberty or property without due. process of law nor deny to any 
person within tts jurisdiction the equal protection of the laws". k 


We have now to construe the phrases “equality before the law ? and “ equal 
"protection of the laws " guaranteed by Article 14 of the Constitution. _ 


“ Equality before the law ” is an expression borrowed from the English Common 
-Law, while the expression “ equal protection of the laws? can be traced to the 
-Fourteenth Amendment of the American Constitution. While the phrase “equality 
“before the law ” finds a place in almost all written constitutions of the world, the 








I. 1956 Crl L.J. 1134 IE Law of the Constitution 1939 edition, pages 202 
2. Dicey: Introduction to the Study of the to 203. 
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phrase “ egual protection of the laws ’? does not occur in so many words in the said 

` constjtutions. Both these expressions have, however, been used in the Universal 
"Declaration of Human Rights, and find a place in Article 14 of the Indian Consti- 
tution, ` - 

Both these expressions aim at establishing what is called “ equality of status” 
in the Preamble ofthe Indian Constitution. But they do not convey the same mean- 
‘ing; While “ equdlity before the law” is a somewhat negative concept implying 
the absence of any special privilege in favour of any individual and the equal subjec- 
tion of all classes to the ordinary law, “ equal protection of the law? is a more posi- 
tive concept implying equality of treatment in equal circumstances. There is, 
‘however, one dominant idea common to both the expressions, that is, equal justice. 
Tn substance, however, the two expressions mean one and the same things. . 


Equality does not mean absolute equality of men, which is a physical impossi- 
bility. Nor does it mean that things which are different shall be treated as though 
they were the same.’ What it does mean is the denial of any special privilege by 
‘reason ef birth, creed or the like, and also equal subjection of all individuals and 
classes to the ordinary law of the land. ‘‘ One of the most fundamental social 
interests is that law should be uniform and impartial" said Cordozo,+ 
‘There. must be nothing in’ the action of the- State that savours 
‘of prejudice or favour or even arbitrary whim or fitfulness. It means that every 
gnan’s civil liberty is the same with that of the others—that all men are equal before 
the law in rights, privileges and legal capacities. Professor Jennings in his “Law 
-and the Constitution" (3rd Edition, page 49) says : : 

Equality before the law means that among equals the law should be equal and should be equally 
administered, that like should be treated alike. The right to sue and be sued, to prosecute and be 
prosecuted for the same kind of action should be the same for all ctizens of full age and understanding 
"without distinction of race, religion, wealth, social status, or political influence. It merely means 
that one man should not merely be used as instrument for satisfying the needs of another and that the 
‘good things of life like wealth, comfort, power, and influence should not be monopolised by the 
small minority who constitute the privileged class whether on the basis of birth, religion or on any 
other basis. The right to equality has nothing to do with the law of status ”. 

In short, equality before law means, that as between two persons similarly 
-circumstanced the law shall not discriminate in favour of one against another, and 
the State shall not make a law to the detriment of one person with a view to favour 
another. It means that the.same law shall govern persons similarly circumstanced. 
It involves the concept of a rule or principle which applies universally over a given 
field. It means that among equals the law should be equal and should be equally 
administered and that the like should be treated alike. The marks of justice according 
to law ir» the modern sense are generality and equality. It implies that all rights 
-of the same kind are equal as between different individuals. 


The expression “ equal protection of the laws ” means the right to equal treat- 
‘ment in similar circumstances, both in the privileges conferred and in the liabilities 
imposed by the laws. The rule was designed to prevent any|person or class from 
being singled out as a special subject of hostile or discriminatory legislation. The 
principle is to secure every person against intentional and arbitrary discrimination 
"whether occasioned by express terms of the Statute or by its improper execution 
through directly constituted agents. It prohibits the legislature to select a person, 
‘natural or artificial, and impose upon him or it, burdens and liabilities which are 
not cast upon others similarly situated. 


The equal protection clause is however not susceptible of exact delimitation. 
No definite rule, which automatically will solve the question in specific instances, 
can be formulated. Certain general principles, however, have been established 
in the light of which the cases as they arise are to be considered. It may generally 
be said that the equal protection clause means that the rights of all persons under 
similar circumstances must rest upon the same rule, and applies to the exercise of 
all the powers of the State which can affect the individual or his property. So long 
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as the law applies to all alike, the requirements of equal protection are met. The 
equal protection of laws is secured if the laws operate on all alike and do not subject: 
the individual to an arbitrary exercise of the powers of the Government. It has been 
said that “ the equal protection of the law is a pledge of the protection of equal 
laws." a 

It does not prevent a State from adjusting its legislation to,differences in situa- 
tion or forbid classification in that connection, but it does not require that the classi- 
fication be not arbitrary, but based on a real and substantial difference, having a 
reasonable relation to the subject of the particular legislation. Besides, lack of 
equal protection is to be found in the existence of an invidious discrimination, not 
in the mere possibility that there will be like or similar cases which will be treated 
more leniently. The Legislature is entitled to hit the evil that exists and is not bound 
to take account of new and hypothetical inequalities that may come into existence 
as time passes or as conditions change. Inequalities of minor importance do not 
render a law invalid on the ground of infringing equal protection. In other words, 
in order to support the constitutional validity of its regulation, the Legislature is 
not bound to extend it to all cases which it might possibly reach It may proceed 
cautiously, step by step, and ifan evil is a specially experienced in particular branch 
of business, it is not necessary that the prohibition should be couched in all embracing 
terms. Ifthe law presumably hits the evil where it is most felt, it is not to be over- 
thrown because there are other instances to which it might have been applied. In 
short, mere production of inequality is not enough to hold that equal protection 
has been denied. For, every selection of persons for regulation, produces inequality, 
in some degree The inequality produced in order to encounter the challenge of 
the Constitution, must be actually and palpably unreasonable and arbitrary. 
There must in short be intentional or purposeful discrimination between particular 
persons or classes. 


In other words, the Court will not adjudicate upon the validity of the legislation 
solely because the counsel for the complainant ingenuously united with arguments 
of inseparability, the suggestion that in unusual hypothetical situations the Statute 
may encroach upon the constitutional rights. We do not sit as a super-legislature 
or a censor. To-be able to find fault with a law is not to demonstrate its invalidity. 
It may seem unjust and oppressive, yet be free from judicial interference. The 
problems of government are practical ones and may justify, if they do not require 
rough accommodations, illogical, it may be, and unscientific. Delusive exactness 
is a source of fallacy throughout the law and a classification having some reasonable 
basis cannot be struck down merely because it has not met with mathematieal nicety 
or because in practice it results in some inequality. Courts should be very cautious 
in condemning what Legislatures have approved. It is but a decent respect due to. 
the wisdom, the integrity and the patriotism of the legislative body by which any 
law is passed to presume in favour of its validity, until its violation of the Consti- 
tution is proved beyond all reasonable doubts by the person who impeaches the 
law. . ; 


These principles will be found expounded in the following leading treatises 
of American Constitutional Law. Í 


Willis : Constitutional Law of the United States, Chapter XX, page 572 and 
following ; Rottschaeffer : American Constitutional Law (Hornbook Series), Chapter 
XIV. page 439 and following; Willoughbey : On the Gonstitution of the United States, 
Second Edition, Volume 3, Chapter CIV, page 19 19 and following; Justice William 
Douglas of Supreme Court of U.S.A.—From Marshall to Mukherjea (Studies in 
American and Indian Constitutional Law), Chapter XI, page 308 and following ; 
Cooley : Constitutional Limitations, 8th.Edition, Volume II, pages 816 and 817. 


The following decisions arising under Article 14 of the Constitution of India 
and the concepts “ equality before the law and equal protection of laws” in the 
United States of America may be studied with. profit : 
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: Hayes v. Missouri}; Yick Wow. Hopkins?; Lindsey v. Natural Carboni Gas Co.*; Central 
- Lumber Co*v. South Dekota^; Matropolis Theatre v..Chidago®; Keokee Coke Co v. Taylor; 

Barbifr v. Conolly? ; Trux v. Corrigan®; Power Co v. Saunders?; Tigner v. Taxas!95. Morey 

v. Doud i, T 


Indian Decisions :—Chiranjit Lal v. Union of India1?; State of Bombay v. Balsara! 3; 
State of Bengal v. Anwar Ali Sarkar!4; Rawat v. State of Saurasthra!9; Ameer Unnissa 
v. Bokboob!8; Sakhwant Ali v. State of Orissa1*; Budhan Chowdhry v. State of Bikar** 
E: re Kerala Educational Bill3?; Ram Kishan Dalmia v. Tendolkar??, and Moti Das v. 

. P. Sahi?!, 


Before examining whether in the light of the principles set out above, section 27 
of the Evidence Act can be said to be repugnant to Article 14 of the Constitution, 
we have to point out that there is a Bench decisions of the Allahabad High.Court 
in Brijesh Kumar v. State®®, which held thatsection 27 of the Evidence Act does not 
contravene Article 14 of the Constitution. The Full Bench of the Allahabad High 
Court did not approve the reasoning of this Bench decision. 


Tite pertinent questions that arise for consideration are those posited by Desai, J., 
at page 659 of Upadhyaya v. State®®, as follows :— 


“Is there in the Jaw contained in section 27, an element of intentional or purposeful dis- 
crimination ? Has the law been enacted in a spirit of prejudice and favouritism ? Is there a 
clear and hostile discrimination betweenPaccused in custody and accused not in custody? Is there 
«à clearly and actually arbitrary and unreasonable discrimination? Is the discrimination the result 
of caprice or so unreasonable and extravagant as to bea mere arbitrary mandate? Is there any 
intentional violation of the essential principle of practical uniformity? 


*The answer to these questions is a categorical negative and one cannot find any 
element of hostility towards accused persons in custody on the part of the Legislature. 
There is no element of purposeful or intentional discrimination between accused in 
custody and accused not in custody. The section is not found to display a spirit of 
prejudice and favouritism as between the accused in custody and the accused not 
in custódy. There is no abuse of the power of classification which undoubtedly 
vests init. There is no apparent denial of equality before the law in the provisions, 
of section 27 of the Evidence Act. The section is based upon the wholesome prin- 
ciple of law based on the Anglo-American system of criminal jurisprudence. The 
Law Commission of India in their 14th Report, Volume II at page 746 points out 
the contrast between the Indian and English Police forces, and observe that the 
rules laid down in the Indian Evidence Act are based upon the recognition of the 
imperfections of the police system in this country. High signs of fairness and justice 
which alone would enable confessions made to police officers admissible in evidence 
have not come to permeate the entire ranks of the Police. Therefore, the 
Commission found, to make a confession made to such officials admissible in evidence, 
would be fraught with dangerous consequences. "Therefore, section 27 of the 
Evidence Act which has been held to be a proviso to sections 25 and 26, Indian 
Evidence Act, has been enacted, because, when the information given by the accused 
is confirmed by consequent facts discovered, there is a prima facie guarantee of truth 
to enable such information to be acted upon. On account of its confirmation by 
subsequent facts, it is received in evidence. Thus section 27 has been enacted to 
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advance the cause of justice and therefore it cannot be struck down on the mere- 
ground that accused persons who are not in custody and whom, as we hate already 
pointed out in so far as the practical working of section 27 of the Evidence A?t is 
concerned would be like the proverbial snakes in Iceland, would be more 
advantageously placed. It would be a case of unwarranted interference . and 
striking down a useful piece of legislation the grounds being nothing mort than that. 
section 27 has not been-made with mathematical nicety or delusive exactness or 
has resulted in some inequality or an unusual hypothetical situation has not been 
covered or a meticulous adjustment has not been made, in order to ensure a delusive 
exactness. On the other hand this statute has stood the test of time and no one has 
ever thought of manufacturing a grievance thatthe section is not couched in all 
embracing terms and that the doctrinaire requirement has not been fulfilled. To 
strike down the very useful provision under section 27 of the Evidence Act on the 
ground of this doctrinaire requirement would very well be a case of cutting’ off: 
the nose tospitetheface. In factto quote Bentham, ! if all the criminals ofevery class 
in India had assembled and framed a system after their own wishes, is not this sec- 
tion 27-the very first which they would have abolished for their security? Innocence 
claims the right of speaking, as guilt invokes the privilege of silence. To invoke 
Article 14 of the Constitution in such circumstances would be like the proverbial 
Father of-the Evil citing the Scriptures, and the Constitution of India instead of 
enshrining our cherished Fundamental Rights, could very well become in the’ 
language of Wigmore, “‘ hiding place of crime ". , 2 


Thé net result of this analysis is that section 27, Indian Evidence Act, as already: 
held by one of us (Somasundaram, J., in Criminal Revision Case in 6 14 of 1959, Alggirz 
Naidu and another v. The State (Judgment dated 10th December, 1959) does not 
create an unjustifiable discrimination between accused persons in custody and 
accused persons out of custody and in that way does not offend Article 14 of the 
Constitution of India. 7 

The conviction and sentence by the learned Sessions Judge are confirmed ang 
this appeal is dismissed. i 

V.S. _—— s EE . Appeal dismissed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
(Special Original Jurisdiction.) f 
PRESENT :—MR. JusricE RAJAGGPALA AYYANGAR, 


The Management of C. Veluswamy Nadar Transport, Udumal- 
pet, Coimbatore District . .. Pelitioner* 
v. 


The Secretary, Coimbatore District Motor Workers’ Union Branch, ; 
Udumalpet, representing the Workers employed in C. Velu- z 
swamy Nadar Transport, Udumalpet and another .. Respondents. 

Industrial Disputes Act (XIV of 1947) —Dismissal of employee by management for misconduct—Reinstatement 

—When can be ordered by Labour Court-~Management leading evidence before Industrial Tribunal as to workers. 

misconduct—If precludes them from contending that their conclusion must be accepted by the Tribunal. 


Where there had been an enquiry by the management and there was no suggestion that the 
Conclusion reached as a result of the enquiry was perverse or was vitiated by improper motive the 
Labour Court has no jurisdiction to enter into the merits of the dismissal of the employee. The 
fact that the management led evidence before the Labour Court on the merits of their contention 
regarding misconduct of the worker does not preclude them from saying that the conclusion reached 
by them as a result of their enquiry should be accepted by the Tribunal. 

, Petition under Article 226 of the Constitution of India, praying thatin the | 
circumstances stated therein, and in the affidavit filed therewith the High Court 
will be pleased to issue a writ of certiorari calling for the records in I.D.No. 95 of 1957 
before the Labour Court, Coimbatore and quash the order dated 19th February, 





1. Cited by Profesor Glanvjlle Williams. The proof of guilt (Hanly Lectures), page 51. 


* W.P. No. 321 of 1958. . . IIth December, 1959. 
im il (20th Agrahayana, 1881 Saka.) 
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* 1958, made therein and published at, page 10, Part I of the Gazette, dated 19th. 
. March, 1958, directing the reinstatement of the second respondent. 


C. S. Padmanabhan for M. |s. King and Partridge, for Petitioner. 
' S. Mohan Kumaramangalam, K. V. Sankaran and the Additional Government: 
Pleader (M. M. Ismail), on behalf of Respondents. 


'The Court made the following f 

ORDER :—The legality of an award of the Labour Court, Coimbatore, in am 
Industrial Dispute which was referred to it is the subject-matter of this Writ Peti- 
tion which has been filed by the management. : 


The Petitioner, management in question is one which was conducting a trans- 
port undertaking. Gopal the second respondent in this Petition was employed as a 
driver of a lorry in this undertaking. While he was in charge of a lorry the vehicle 
met with a serious accident on 20th September, 1957, by reason of which the lorry 
became a total loss. The person who was actually driving the vehicle at the time of 
the accident was a cleaner by name Dayanandan who had no licence to drive. The 
Management immediately after the accident issued notice to both the driver and the 
cleaner to show cause why they should not be dismissed from service for misconduct. 
Gopal the driver replied on 23rd September, 1957, pleading that he was not respon- |: 
sible for the accident blaming it on Dayanandan alone and attributed victimisation 
as the motive for the issue of notice. The management held an enquiry on 26th 
September, 1957, when they examined Gopal as well as Dayanandan. The evidence 
of Dayanandan was that he had been instructed or directed by Gopal the driver to 
drive the lorry and bring a load and that the key of the vehicle was-given to him by 
the driver for the purpose. He confessed that he was himself not a licensed driver and 
that his driving the vehicle amounted to an offence. "The management found as a. 
result of this enquiry that it was established that it was the driver Gopal who put the 
vehicle under the control of the cleaner Dayanandan, and that it was on his instruc- 
tions that the vehicle was driven by the cleaner. On these findings the management 
took action against both the driver as well as the cleaner and both of them. were 
dismissed-from service. This Petition is concerned only with the driver Gopal since 
there was no controversy as regards the propriety of the punishment imposed on the 
cleaner, Dayanandan. The Secretary, of the District Motor Worker’s Union spon- 
sored the cause of the driver and raised an industrial dispute which'was referred by 
the Government for adjudication. The terms ofreference to the Industrial Court 
were :— 

* Whether the dismissal of Sri N. Gopal, driver is justified and to what reli i i 
compute interms of money the relief, if Ps to which the worker is entitled if ehe Soa 

The Tribunal by its award has held that the services of the driver were un- 
justifiably terminated and on this finding had directed the reinstatement with back 
wages and allowances of Gopal. It is the legality of this award that is challenged 
in this Writ Petition. The ground on which the Tribunal held that the management 
was not justified in dismissing the driver was based upon the enquiry which it con- 
ducted in relation to the driver’s misconduct. Before the Labour Court both 
Gopal as well as Dayanandan were examined. Besides one Ibrahim was-examined. 
as the workers’ second witness. Gopal stated in his evidence what he had always 
been asserting that he did not authorise the cleaner, Dayanandan, to drive the lorry. 
Dayanandan in his evidence stated the same facts that he deposed before the manage- 
ment, namely, that it was the driver who permitted him and it was only on his 
instructions that he drove the lorry. Gopal, however, produced a letter before 
the Labour Court which had not been produced at any earlier stage and which has 
been marked as Exhibit W-1. This was a letter passed by Dayanandan to Gopal 
on the same day as the accident in which he had stated that Gopal had not instructed 
"him to take the lorry but that he had done so of his own accord. When this letter 
was put to him in the course of cross-examination Dayanandan stated that he gave 
it to Gopal because the latter wanted such a letter in order to escape proceedings 
being taken against.him by the employer. The Labour Court was inclined ‘to 
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‘believe that that letter respresented the truth, that Dayanandan’s evidence given‘ 
before the Labour Court was untrue and that it was not really on the instructions, 
of Gopal that tne vehicle was taken by Dayanandan. On this finding the 
“Tribunal held that the discharge was unjustified and therefore granted relief to 
the driver, Gopal which the Union prayed for. l g 


The functions of an Industrial Tribunal in deciding a dispute as to°whether an 
employer has properly terminated the services of an employee have been laid down 
‘by the Supreme Court in Indian Iron & Steel Co. v. Their Workers*, and the passage 
relevant in the present context is at page 270°: 

** Undoubtedly the management of a concern has power to direct its own internal administration 
and discipline ; but the power is not unlimited and when a dispute arises, industrial tribunals have 
"been given the power to see whether the termination of service of a workman is justified and to give 
appropriate relief. In cases of dismissal on misconduct the Tribunal does not, however, actas a 
-Court of appeal and substitute its own judgment for that of the management. It will interfere (1) 
when there isa want of good faith, (ii) when there is victimisation or unfair labour practice, (iii) 
"when the management has been guilty ofa basic error or violation of a principle of natural justice and 
(iv) when on the materials the finding is completely baseless or perverse ". : 


If these tests were applied it appears to me that the order of the Labour Cdurt can- 
not be sustained. The dismissal ofthe driver was preceded by an enquiry conducted 
‘by the management. The‘driver was directed to show cause why his services should 
not be terminated and the charge against him was specified with particularity. The 
‘enquiry was held on 26th September, 1957, in the presence of the worker. The 
worker had no doubt denied knowledge of the cleaner's driving the vehicle but he 
‘had however, to admit that the key of the lorry was left in the lorry itself in his pre- 
sence. The cleaner was examined and he stated that he was instructed to makg one 
trip and bring the load and that the driver gave him the key of the Lorry on account 
of which he drove the vehicle. There was no cross-examination of this witness by 
Gopal. Ifthis represented the enquiry it appears to me indisputable that it satisfied 
every test of a proper enquiry and if the management in the circumstances held that 
the evidence of Dayanandan, the cleaner should be accepted I do not see any impro- 
priety in the order of dismissal which followed. The Tribunal was not as the 
learned Judges of the Supreme Court pointed out a Court of appeal from the deci- 
sion of the domestic forum. Learned counsel for the respondent Mr. Mohan 
-Kumaramangalam however, urged two points. The first-was that the management 
had not raised this point about the jurisdiction of the Labour Court before it and 
were therefore precluded from objecting to a finding now reached regarding the 
‘impropriety of the dismissal of the driver. I feel unable to uphold this objection. The 
jurisdiction of the tribunal is dependent on the proper construction of the Industrial 
‘Disputes Act and the relevant law of the land. That has been laid down authorita- 
tively by the Supreme Court and this is as much the duty of the Tribunal to govern 
itself by proper rule of law and keep itself within thelimits of the jurisdiction as it is 
the duty of the litigants to apprise it of the real state of the law. Nor is it correct to 
‘say that no objection was raised as to the jurisdiction of the Tribunal. In the 
counter statement filed by the management before the Labour Court, in paragraphs 
13 to 15 the management had set out the details ofthe enquiry which they conducted 
"with a view to show that the enquiry was proper and that its results were fair and 
just. The legal objection based on the finding at this enquiry was formulated in 
paragaph 18 thus :— 


“ Tt is, therefore, submitted that the claim is not tenable either in law or on the facts ”. 


"The fact that the management led evidence on the merits of their contention re- 
garding misconduct of the worker does not in my judgment preclude them from say- 
ing that the conclusion reached by them as a result of their enquiry should be accepted 
"by the tribunal. In passing I might mention that though the worker had attributed 
.mala fides to the management there is no finding regarding it by the Tribunal and I 
must therefore, proceed on the basis that their action in terminating the services of 
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the driver was bona fide. Learned counsel for the respondent further submitted that 

` the management did not follow up the plea raised by them in paragraph 18 of their 
counter-staternent in the course of their.arguments and raise an issue regarding it 
but that on the other hand they led evidence to justify the misconduct of the worker 
before the Tribunal and that as they had taken the chance ofa decision in their favour 
they could not now object to the jurisdiction in the Tribunal basing themselves on the 
decision of the Supfeme Court. This submission is in my opinion, also not tenable. 
On the decision of the Supreme Court the termination of employment by the manage- 
ment after enquiry even if justified on the merits, might be impugned on the ground 
of mala,fides and consequently it was necessary for them to adduce evidence and it was 
the worker and not the management that adduced evidence to show that on the merits 
he was not guilty of the misconduct charged. This cannot certainly be blamed on the 
management and if the Tribunal wrongly held that it was entitled to travel beyond 
the findings reached by the management at the enquiry held, the petitioners cannot 
suffer. In this connection I have only to mention that it was the case of the worker that 
there was no enquiry at all by the management. The Tribunal found that this was 
untrue ànd has. recorded a specific finding regarding it.. The record of the enquiry 
was before the Tribunal and if the contention that there was no enquiry is negatived, 
it would certainly follow that the document filed before the Tribunal purporting to 
be the record of enquiry represented what actually took place. The next point urged 
was that as the Tribunal-had not found asa fact that this enquiry was a proper enquiry 
$ should even if the award should be set aside remit it for further consideration by the 
Labour Court for determining whether the enquiry was proper. In view however, of 
the qase put forward on behalf of the worker that there was no enquiry at all, the 
Tribunal was not called on to record any specific finding on this point. The record, 
however, of the enquiry conducted by the management on 26th September, 1957, is 
before me and the learned counselfor the respondent was unable to suggest why it 
should not be held to be a proper enquiry if it represented what actually took place 
at the time. It was open to the management to accept the evidence of the cleaner 
and ifthey did so I do not sec how it could be characterized as perverse, so as to fall 
within the purview of the decision of the Supreme Court already cited. 


I hold that the award of the Labour Court was beyond its jurisdiction in that it 
entered into the merits of the dismissal when on its finding there had been an enquiry 
by the management and there was no suggestion that the conclusion reached as a 
result of the enquiry was perverse or was vitiated by improper motive. The Writ 
Petition is accordingly allowed and the rule nist made absolute. The award of the 
Labour Court is set aside. There will be no order as to costs. 


K.L.B. ———— 7 Petition allowed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—Mn. Justice KoNRAMED Kurti. 


Mettur Industries, Ltd., Mettur Dam, by its Manager .. Petitioner* 
2. : 
Velayutha Mudaliar and another .. Respondents, 


Employees Provident Fund Act (XIX of 1952), section 10 and Civil Procedure Code (V of 1908), section 60 (k) 
— Scope of immunity from attachment in execution of provident fund amounts—Amount payable only after six 
months of retirement—Immunity from attachment during such period. i 


So long as an amount in the custody of a garnishee does not cease to have the character o 
provident fund, either by payment of the same to the employee or removing it from his credit in 
the accounts, the immunity against attachment in execution will continue by virtue of section: 10 
of the Employees Provident Fund Act, 1952 and the provisions of section 60 (k) of the Civil Proce- 
dure Code. "Where under the scheme of provident fund the amount is payable only six months after 
the date of employee's resignation the amount is immune from attachment during that period as it 
retains its character as provident fund. . 


* C.R.P. Nos, 2103 and 2104 of 1959. 16th December, 1960. 
(25th Agrahayana, 1882—Saka) A 
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Petitions under section 115 of Act V of 1908 praying the High Court to revise 
the Order of the Court of the District Munsif of Sankari at Salem dated 28th Febru- 
ary, 1959 and made respectively in R.E.A. No. 2706 of 1958 and R:E.A. No. 2637 
of 1958 in O.S. No. 871 of 1957. De 


C. S. Padmanabhan instructed by M/s. King and Partridge, Attorrfeys for the 
Petitioner. ` 


K. Kumaraswami Pillai, for First Respondent. 
The Court made the following 


Onpzn.— These two Civil Revision Petitions raise a common point whichiI shall 
make clear by reference to the facts of the case. ~ f 


Veluyudha Mudaliar, the first respondent herein, filed a suit, O.S. No. 871 
of 1957 on the file of the District Munsif's Court, Salem, for recovery of a certain 
amount due from Palani Goundan, the second respondent herein, and attached before 
judgment a sum of Rs. 5 15 in the hands of the revision petitioner, the Mettur Indus- 
tries Ltd., hereinafter called the garnishees. This Rs. 515 included a provident fund 
amount of Rs. 322. Notice of interim attachment was served on the garnishees on 
21st December, 1957. They did not object to the attachment and the attachment 
was confirmed on gist January, 1958. The suit was subsequently decreed. When 
the garnishees were called upon to deposit the attached amount into Court, they inti- 
mated the Court by Exhibit A- 1 dated 4th July, 1958 that provident fund amount 
being exempt from attachment, they were unable to deposit the amount. By its 
letter Exhibit A-2 dated 16th August, 1958 the Court however directed the garnishées 
to deposit the amount whereupon they deposited the amount, it is said, under protest 
and by I.A. No. 2637 of 1958 applied to the Court for issue of a cheque for Rs. 322. 
They averred that the said amount was a portion of the provident fünd which they 
were entitled to withhold and that the decree-holder is entitled only to payment of 
-the balance of the attached amount, namely, Rs. 193. While this application 
was pending, the decree-holder also applied by E.A. No. 2706 of 1958 for a cheque 
for entire Rs. 5 15 impleading the garnishees also as a respondent.’ The learned 
District Munsif heard both the applications together and by a common order, 
dated 23rd February, 1959, dismissed the garnishees’ application and allowed the 
First Respondent’s application. `, It is the correctness of this order that is challeged 
_in these petitions, à f f 


The common point urged for the garnishees is that the order directing the issue 
of cheque to the First Respondent so farasitrelates to the provident fund amount is 
without jurisdiction as the order of attachment and the subsequent proceedings 
pursuant to it are void in law. 


Section 60 (k) ofthe Civil Procedure Code provides immunity from attachment 
of the provident fund amount. ‘There is prohibition against attachment of provi- 
dent fund amount standing to the credit of an employee in the Employees! Provi- 
dent Funds Act, 1952 (Act XIX of 1952)—vide section 10. This position is conceded 
for the First Respondent decree-holder ; so that the order of attachment of the pro- 

vident fund amount was illegal. \ 


It is however urged for the First Respondent that the Second Respondent had 
resigned his job on -19th December, 1957, that is, two days before notice of attach- 
ment was served upon the garnishees,that the amount became payable to the Second 
Respondent on his resignation, that thereafter it ceased to be provident fund amount 
and therefore the prohibition contemplated under section 60 (k) of the Civil Proce- 
dure Code and section 10 of the Employees’ Provident Funds Act does not apply. 
This contention found favour with the learned District Munsif. He also repelled 
the argument based upon provision -in the scheme framed by the garnishees by which 
the provident fund could be paid only after the expiry of six months from the date of 
the employee's discharge and held that this provision could be construed only as 
deferring payment of the amount and not as conferring any immunity from attach- 
ment, - eus pu TE mw E 
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It would appear that prior to the deposit of the amount in Court the garnishees 
‘paid the provident fund amount to the Second Respondent. This conduct on the 
part of the garnishees was construed by the learned District Munsif as support- 
ing the decree-holder’s contention that the garnishee’s attempt was only to defeat 
his claim. (In the context of the point for consideration in these petitions, I do 
not think that the above conduct of the garnishees is very relevant. 


The settled position is that; so long as the amount does not cease to have the 
character of provident fund either by payment of the same to.the employee or by 
removing it from his credit in his provident fund ledger, the immunity against 
attachment continues. In the present case, under the provident fund scheme framed 
by the garnishees and subscribed by the Second Respondent, the amount was payable 
to him only after the expiry of six months from the date of his resignation, namely, 
19th December, 1957. The attachment was effected during this period and it can 
hardly be contended that the attachment at a time when the amount still retained 
the character of the provident fund was valid. If the initial attachment was illegal 
or in other words prohibited by law, the subsequent orders passed by the Court can 
also have no legal effect. Obviously, the decree-holder cannot take advantage of 
the illegal order confirming the attachment, so that it should follow that the order 
directing issue of cheque for the entire sum of Rs. 515 including the provident fund 
amount is unsustainable in law. i 


e Itis, nevertheless pointed out, for the First Respondent that the garnishees had 
no locus standi to apply for cheque under Rules 163 and 165 of the Civil Rules of 
Practice as these rules contemplate issue of cheques consequent upon orders of Court 
and that the garnishees have no such order in their favour. If the attachment as 
regards the provident fund amount was without juridiction and void, the garnishees 
who deposited the amount were entitled to take back that amount. They deposited 
the amount as directed by Court and under protest and were not volunteers. The 
only mode in which they could take back that amount is by applying to the Court for 
issue of a cheque for the amount. In the circumstances of this case therefore I am 
unable to find muchforcein this argument. lam satisfied that the order of 
attachment of the provident fund amount was illegal. The First Respondent was not 
entitled to enforce or get any benefit under the said illegal attachment. ` 


In the result, these. Civil Revision Petitions are allowed, the order dismissing 
E. A . No. 2637 of 1958 isset aside, and an order is passedin the said application 
directing issue of a cheque for Rs. 322. in favour of the garnishees. E.A. No. 
2706 of 1958 being an application for-the issue of a cheque for an amount larger than 
what could be legally claimed by the First Respondent, the order therein should be 
deemed to operate only to the extent of Rs. 193. It would be open to the garnishees 
to apply-for restitution againstthe First Respondent to the extent of Rs. 322, if the 
amount in deposit has already been withdrawn by him. In the circumstances of this 
case, I make no order as to costs in these Civil Revision Petitions. 


R.M. ——— l Petitions allowed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR. JUSTICE BALAKRISHNA AYYAR AND MR. JUSTICE JAGADIFAN. 


N. S. K. R. Karuppan Chettiar and another .. Appellants* 
v. 
AR. VR. S. Somasundaram Chettiar and others .. Respondents. 


Banker and Customer—Nature of relationship between—Liability of banker to pay his customer —Extent of — 
Banking business—What is—Ordinary money-lending bsusiness of Nagarathar community—If banking business. 


Though the relation of Banker and Customer in respect of a contract of loan or deposit is that of a 
debtor and creditor, in actions by the customer against the banker for recovery of the debt the common 





Qu Appeal No. 305 of 1956, ee ee k . Í : 1st "April, 1960. 
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law doctrine of the debtor being obliged to seek the creditor and pay the debt could have no applica- 
tion. The liability of the bank to pay the amount will arise only at the branch where™thę account - 
of the party is kept and there is no obligation on a bank to pay in one country a debt due to a citstomer 
on account in another country. 


The essence of the relationship of banker and customer is the affording of the facility to the 
customer to draw funds from the bank by issuing of cheques. In the absence of such®a facility the 
term ‘banker’, though loosely applied to money-lenders, cannot be applied to ordinary money- 
lending business carried on by Nattukottai Chettiars in India or in foreign parts. Hence the rules 
of common Jaw regarding the liablility of a bank to pay the amount only at the branch where it is 
deposited cannot be applied to transactions with such money-lenders. Where money is deposited 
in Indian currency with a money-lender, whois a permanent resident of India, it is implicit that the 
borrower agrees to repay the money back in India and in Indian currency. The investment of the 
amount in a foreign firm is merely incidental to the use of the loan. A debt arising out of a contract 
is deemed to be situated in the place where it is properly recoverable ; that is normally the country 
where the debtor is resident. ; 

Appeal against the decree of the Court of the Subordinate Judge of Pudukottai 
in O.S. No. 6.of 1955. i 


K. S. Ramamurthi and K. Sarvabhuman, for Appellants. ° 
R. Ramamurti Ayyar, A. Venketarama Ayyar and T. -Ramalingam, for Respondents. 
The Judgment of the Court was delivered by 


Jagadisan, F—This is an appeal against the Judgment and Decree in O.S. No.6 
of 1955 on the file of the Sub-Court of Pudukottai, granting a decree in favour of the 
plaintiffs for recovery of the sum of Rs. 8,566-7-9 with interest and costs. Defen- 


dants I and 2 are the appellants. " 


Plaintiffs 1 and 2 are the sons of one Sinnakaruppan Chettiar, and the third 
plaintiff is the grandson of Sinnakaruppan by his son Veerappa. Veerappa died 
during the lifetime of Sinnakaruppan. 'Iney are members of a Hindu undivided 
family belonging to the Nagarathar Community, and residing at Kilasivalpatti, 
Ramanathapuram district. Their family vilasam is AR. VR. S. The six defendants 
in the suit are partners of a firm styled PL. RM. ST. carrying on money-lénding 
business at Dabein in Burma. - Sinnakaruppan Chettiar drew a hundi for Rs.5,748-8-0 
on the A. VR. RM. firm,Rangoon and sent the hundi to the PL. RM. ST. firm,Dabein 
with instructions to cash the hundi and credit the proceeds to his Kilasivalpatti 
AR. VR. S. account. This was in August, 1925. The amount so deposited was to 
carry interest at Rangoon Nadappu rate. The Hundi was cashed by the PL. RM.ST.. 
firm and the net proceeds, after deducting cost of stamp and commission, of Rs. 
5,902-6-0 were credited to the Plaintiff’s family account. A deposit letter dated 
31st December, 1925 (Exhibit A- 1) signed by the agent of the PL.RM. ST firm was 
sent to the plaintiffs. Sinnakaruppan died in or about December, 1925. On goth 
June, 1927, the plaintiffs drew a hundi for Rs. 500 on the PL. SP. firm, Thongua 
and sent it to the PL. RM. ST. firm Dabein with instruction to cash the hundi and 
credit the proceeds to their account with. the firm. The hundi was cashed on or 
about 8th August, 1927 and the proceeds of Rs. 503-11-0 were credited as per direc- 
tions of the plaintiffs. This was also a deposit carrying interest at the Rangoon two 
months Thavanai rate. Vaddi chittais and Kanakku nagals (account copies) were 
sent periodically by the defendants-firm to the plaintiffs (Exhibits A-2 to A-33). 


The plaintiffs made a demand for the payment of the two deposit amounts, by 
issuing a riptice through their counsel dated 19th January, 1955 (Exhibit B-1). De- 
fendants 2 to 6 sent a reply through their counsel, Exhibit A-34 dated 21st January, 
1955. They pointed out the difficulties in getting remittances from Burma and 
stated that arrangements should be made for receiving the money at Dabein by 
sending the deposit letter to that place. The first defendant also sent a reply Exhibit 
A-36 dated 7th February, 1955, but by that time the plaintiffs had instituted the 
suit on 4th February, 1955. f 


The suit was laid for recovery of the amounts due under the two deposits after 
giving creditto several payments made by the defendants. Defendants 1to 5 are per- 
manent résidents within the territorial jurisdiction ofthe Sub-Court of Puddukottai. 
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The 6th defendant was not such a resident and leave to sue him was obtained. The 
substgættál defence to the suit was that the suit was not maintainable in law for the 
recovery of the amounts at Pudukottai as the deposits were made with a foreign firm 
at Burma doing business as bankers. 


At thé trial defendants 3 to 6 submitted to a decree and got the benefits of Madras 
Act I of 1955. Defendants 1 and 2 contested the suit but failed. The learned Sub- 
ordinate Judge passed a decree against them for the full amount as prayed for by the 
plaintiffs. : 


The only point urged in the appeal on behalf of the appellant (defendants 1 and 
2) is.that the suit is not maintainable. The learned counsel for the appellants con- 
tended that the PL. RM. ST. firm at Dabein was a banking firm, that the suit 
amounts were deposits made at a particular place of business of the said banking 
firm and that having regard to the well-settled law governing a banker’s liability to 
.repay his customer all debts, whether in the shape of current account or deposit for a 
term or payable on demand only at the particular branch the plaintiffs can obtain 
payment only at Dabein and nowhereelse. The learned counselsubmitted that 
Exhibit B-1 the suit notice was not a proper demand as the demand was to pay at 
Pudukottai and that the plaintiffs had no cause of action to sue as defendants 1 and 
2 were always ready and willing to pay at Dabein. - 


5 Though the relation of banker and customer in respect of a contract of loan or 
deposit is that of a debtor and creditor, in actions by the customer against the banker 
for recovery of the debt, the common law doctrine of the debtor being obliged to seek 
the*creditor has no application. It is a term of such contract that the bank is not 
liable to pay the customer the amount due until he demands payment from the bank 
at the branch at which the account is kept. There is no obligation on a bank to pay 
in one country a debt due to a customer on account in another country. ‘‘ The con- 
tract between a banker and customer contains special terms and cannot in its entirety 
be expressed in the phrasing of an ordinary indebitatus count ". To hold otherwise 
would in the language of Atkin, L.J., in foachimson v. Swiss Bank Corporation!, 
“subvert banking business." The Supreme Court of India in the decision reported 
in The Delhi Cloth and General Mills Co., Lid. v. Harnam Singh and others?, summarised 
the law thus: —— : 


* In banking transactions thc following rules are now settled : (1) the olbigation of a bank to 
pay the cheques of a customer rests primarily on the branch at which he keeps his account and the 
bank can rightly refuse to cash a cheque at any other branch : Rex v. Lovit?, Bank of Travancore v. 
Dhrit Ram? and New York Life Insurance Company v. Public Trustee’. (2) a customer must make a 
demand fgr payment at the branch where his current account is kept before he has a cause of action 
against the bank: oachimson v. Swiss Bank Corporation’, quoted with approval by Lord Reid in Arab 
Bank Lid. v. Barclays Bank®. The Rule is the same whether the account is a current account or whether 
it is a case of deposit. The last two cases refer to a current account ; the Privy Council case (Bank of 
Travancore v. Dhrit Ram*, was a case of deposit. Either way, there must be a demand by the customer 
atthe branch where the current account is kept, or where the deposit is made and kept, before the 
bank need pay, and for these reasons the English Courts hold that the situs of the debt 1s at the place 
where the current account is kept and where the demand must be made." 


There can thus be no doubt that if the defendant-firm were to be held to be ban- 
kers as the term is understood in English law and if there are nospecial circumstances 
attendant on the terms of the suit deposits express or implied, the failure on the 
part of the plaintiffs to make a demand for payment at Dabein in Burma may bave 
the result of non-suiting the plaintiffs. The first question that has, therefore, to be 
considered is whether the defendant-firm can at allbe called bankers or the 
business of the firm called banking in their well accepted sense in English law. 


In England commercial usage and the course of banking practice have embodicd 
‘particular and definite kinds of transactions within the concept of the terms, banker 





1. L.R. (1921) 3 K.B. 110 at 130. 4- 
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and banking. In Halsbury's Laws of England, Vol. YI, grd edition, at'page 150, para- 
graph 277 the said terms are defined as follows :— in 


.', * A* banker ’ is an individual, partnership or corporation, whose sole or predominating business 
is banking, that is the receipt of money on current or deposit account and the payment of cheques 
drawn by and the collection of cheques paid in by a customer.” 


In the Foot-note (f) occurring at page 15 it is stated as follows :— 


La 4 . f 
2- <A savings bank formed and registered under the repealed Joint Stock Companies Act, 1856; 
from which money could not be withdrawn except upon a stated period of notice and on which cheque, 


could not be drawn in an ordinary form, was not a banking company: Re. District Savings Bank, Ltd. 
Ex.Parte Coel.” Ee 


: In Sheldon’s Law of Banking, 6th . edition; at page 183 the following description 
of banking business is given : 


E: a person cannot claim to be carrying on the business of banking unless he receives 


money or instruments, representing money on current account, honours cheques drawn thereon, 
and collects the proceeds of cheques which his customers place into his hands for collection. The 
banker performs many other functions, as we shall see presently, but this function of receiving money 
from his customers and repaying it by konouring their cheques as and when required, is the one functi&n above 
. all other functions which distinguishes a banking business from any other kinds of business. Dr 
: Hert in his Law of Banking, 4th edition, page 1, defines a banker or bank as * a person or company 

carrying on the business, of receiving moneys, and collecting drafts, for customers subject to the 
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obligation of honouring to the extent of the amounts available on their current accounts’. 


" ‘Reference may also be made for a similar definition to The Law of Banking by, 
Sir John Paget, 5th edition, page 5 : . 
“ It is a fair deduction that no person or body corporate or otherwise can be a banker who does 


not (i) take deposit account ; (ii) take current account ; (iii) issue and pay cheques and (iv) collect 
chques, crossed and uncrossed for his customers." NEN 


- - The essence of the relationship of banker and customer is the affording of 
the facility to the customer to draw funds from the bank by issuing chéques. This 
is the primary characteristic of a banking business. Without it the business is not 
banking as known and understood in the English law. If such business can yet be 
called banking, it can only be of an indigenous-or particular variety not susceptible of 
the application ofthe rules of English Law in the matter. 


Judged by this standard, as itshould be, the principles of Englsh Law cannot be 
applied to the money-lending business carried on by the Nagarathars or Nattukottai 
Chettiars in India or in foreign parts. Itistrue thatin common parlance they 
describe themselves as bankers. Butsucha description cannot perse make them 
bankers within the concept of that term in the English Law. In Ramaswami 
Chettiar v. Feevarathnammal*®, a Division Bench of this Court’ observed: e 

“It cannot be said that these Nattukottai Chettiars who are carrying on business in money-lending 


“are bankers in the strict sense of the term in order to attract the observations of their Lordships in The 
Delhi Cloth and General Mills Co., Ltd. v. Harnam Singh and others?." 


On the principles set forth above we have no hesitation in agreeing with this obser- 
vation of the Division Bench. There is no evidence in this case that the defendants 
allowed their customers to draw upon the current or deposit accounts by the issue 
ofcheques. "Therefore the plaintiffs cannot be held to be disentitled to maintain the 
suit in the Subordinate Judge’s Court at Pudukottai without a prior demand for 
the payment of the money at Dabein in Burma. A similar contention in respect of a 


negotiable instrument payable at Rangoon was overruled by a Division Bench in 


Arunachalam Chettiar v. Murugeppa Chetiar?. . 


Even assuming that the defendants can be said to constitute a firm of bankers, 
there is no disability on the-part of the plaintiffs to maintain the present suit. The 
mere fact that the deposits were made by the plaintiffs in a foreign firm is not enough 
to.hold that the plaintiffs are compelled to seek their remedy only at the place where 
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the foreign firm is situate. As explained by the Judicial Committee in Bank of 
` Traore Lid. v. Dhrit Ram! :. i 1 


“ The law which governs a contract depends on the intention of the parties, express or implied. 
There is no intention expressed in these documents and the Courts are left to infer the intention by 
reference togonsiderations where the contract was made and how and where it was to be performed." 
In the present case all the contracting parties, the plaintiffs and defendants are 
permanent residents of India. The amounts deposited were in terms of Indian 
currency. It is true that at the time when the deposits were made Burma was a 
part of India. When one Nattukottai Chettiar lends money to another member of 
his community who invests it in-a foreign firm it is implicit in that transaction that 
the borrower agrees to pay the money back in India and in Indian currency. "The 
investment in a foreign firm is merely an incidental use of the loan. The essential 
part of the transaction is the lending of the money in India by drawing a hundi upon 
a foreign firm. If it is implicit at the very inception of the contract that the 
repayment of the loan was to be only in India and in Indian currency the fact that 
subsequently Burma ceased to be a part of India and came to have a currency of its 
own cannot really affect that liability. By reason of the subsequent happening it | 
will not be open to the defendant-firm to insist upon paying in Burmese currency 
at Dabein in respect of a loan obtained by him in Indian currency. The Court can 
take judicial notice of the fact that the rupee in Burma to-day is of a different value 
from the rupee in India. For example the: Canadian dollar is different from the 

*dollar of the U.S.A. The sterling in the United Kingdom is different frcm the 
sterling in New Zealand or in Australia. The following observation describes the 
posttion aptly: f 

** Money has a different value in different parts of the world even although it may be expressed 
in the same currency, and I cannot conceive it possible that a man who has, we will say, 1,000! sterling 
to his credit at a bank in New Zealand on coming to London would have the legal right to demand 
pc of 1,000} at an office of the same bank in London.......... " (Clare Co. v. Dresdner 
We are of opinion that in the circumstances under which the suit deposits came to 
be made by the plaintiffs with the defendants-firm it must be taken to be an implied 
term of the contract that the repayment ofthe debt was to be in India in Indian 
currency. A point which was stressed by the learned counsel for the appellants 
to substantiate the contention that the deposits were repayable only at 
Dabein was that in making part payments towards the depsits the defendants 
firm debited the plaintiffs with remittance charges and discount (vatiam) for the 
transmission of the money from Dabein to Kilasivalpatti. It was contended that. if 
the plaintiffs were entitled to have the repayment at Kilasivalpatti they would not 
have allowed the deféndants to charge them for the remittances made. But this 
circumstance is not in any way inconsistent with the plaintiffs’ right as claimed 
because it may be that there is an usage governing these transactions in and by 
which the firm or person accepting a deposit is enabled to charge the creditor with 
the charges of remittance. X rie 


Atthe trial evidence was let in on the side of the plaintiffs to prove that Chocka- 
lingam Chettiar, the deceased father of the first defendant, came to the house of 
Sinnakaruppan Chettiar, the father of plaintiffs 1 and 2 at Kilasivalpatti in Ramnad 
district and requested the latter to deposit the money with Dabein firm and promised 
to pay the same on demand in India. This evidence remains uncontroverted. 
Though as the learned Subordinate Judge points out there was no explicit plea. on 
the part of the plaintiffs that it was an express term of the coniract that the monéy 
was repayable in India, the omission is not important in the view ‘we are taking 
of the matter. |. . . Le . 

The defendant-firm is not an incorporated company or body. 'The learned 
counsel appearing for the appellants referred to us several sections of the Indian 
Partnership Act and contended that a firm of partnership is as good as an incorpor- 
ated company. We are unable to perceive the relevance of the reference to. the 
Ses es ee ee ee 
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provisions of the Indian Partnership Act ; nor. ċan we appreciate the-sougdness:of . 
‘the contention that a firm and an ‘incorporated body are alike. On the“other 
hand, the law makes a vital distinction between, a firm and incorporated body. 
Itis unnecessary to pursue this point further. 7o r 


All the decisions governing the rights and liabilites of a banker an customer 
especially in regard to the place where the banker can be made liable for the re- 
payment of the debt, relate to banks which are all incorporated bodies. We do not 
think that this is really a matter of accident. There is a distinction between an indi- 
vidual banker or a firm of banking business arid a bank which is an incorporated 
body. Dealing with the situs of debts. Cheshire in his text book on Private International 
Law at page, 449 observes thus : - 

“ Thus the residence of the debtor has been selected as the determining factor because it is there 
that proceedings for recovery will normally be taken, and the modern rule is that a debt is situated 
in the place where it is properly recoverable. This test clearly admits of a multiple situation, since 
recovery may be had in any Court to whose jurisdiction the debtor is subject. If, to take a simple 
case, he resides in France but is served with notice of a writ under Order 11, the debt according to 
English Law is situated both in England and in France. The difficulty is greater if the debtor is a 
corporation. having offices and branches all over the world. In this case the Courts, realising that, 
the appropriate forum for recovery must be determined by some further test, have selected the place 
where, according to the contract under which the debt has arisen, payment would normally be exi- 
gible. Thus the situation of a debt due from 2 bank to a customer is at the branch where the account 


is kept, and a debt arising under a policy of insurance or under a sterling bill issued by a foreign.Govern- 
ment is situated in the place where it is payable." - . d 


Halsbury's Laws of England, Volume 7, 3rd edition, page 44, paragraph 87 runs thus : 


“ A debt arising out of a contract is deemed to be situated in the place in which it is proferly 
recoverable by action, that is, in general, the country in which the debtor is resident. There may be 
more than one forum for the recovery of a debt ; in such cases the situs ofthe debt is the place where 

` payment would be required in the normal course of commercial usage, for example, in the case of a 
debt due from a bank to a customer, at the branch where the account is kept, in the case of a debt 
due under a policy of insurance, at the place where the policy moneys are made payable by the policy, 
and similarly with a debt due under a sterling bill issued by a foreign Government. - “If, however, 
the debtor is not resident in England, the mere fact that the debt can be recovered byactionin;England . 

- from the debtor out of the jurisdiction does not make the debt locally situate in England." 20+: j 


aU z 
Whatever may be the rule of law governing banking-institution, which is àn incor- 
porated body, in respect of its obligations to repay the deposit amounts only at the 
place or at the branch where the money is deposited, it is not necessary to extend the 
said principle readily and without any further examination of the subject to all kinds’ 
of banking institutions whether incorporated or not, whether they are strictly banking 
institutions within the English law or not. It is enough for us to say that so far as the 


present case is concerned, the rigid and technical rules of English law | governing 
banks cannot. have any application. 


The decision of the learned Subordinate Judge is correct. The appeal fails 
and is dismissed with costs of respondents 1 to 3. 


_ RM. ——— Appeal dismissed. 
= .IN THE HIGH COURT. OF JUDICATURE AT MADRAS. i 


PRESENT :—Mr. JUSTICE ANANTANARAYANAN, "S 
-E.V.K. Sampath and another T Petitioners* ` 


: oe Procedure Code (V of 1898), section 198-B—If offends Article 14 of the Constitution of India 
(1950).° - E - : 


i So ae 198-B of the Code of Criminal Procedure: does not violate Article 14 of the Constitution 
o a. : : 


Petitions under sections 435 and 439 of the Code of Criminal Procedure, 1898, 
praying the High Court to revise the Orders of the Clourt of Sessions of the Madras 
Division, dated grd October, 1960, in Cr.M.P. Nos. 48 and 49 of 1960 in C.C. No. 9 
.of 1960. : | 

* Crl. R.G. No. 1228 and 1243 of 1960. Qs Sh STEL AT <- gist December, 1960. 

(Crl. R. P. Nos. 1197 and 1212 of 1960.) (goth Agrahayana, 1882—Saka). 
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V. P. Raman, for Petitioner in Crl.R.C. No. 1228 of 1960. 
. Det. Gokulakrishnan and S. Jayakumar, for Petitione? in Crl. R.C. No. 1243 of 
1960. f g ] 
The Attorney-General (M. C. Setalwad). 


The Advocate-General (V. K. Thiruvenkatachari) and V. V. Radhakrishnan, for 
the Public Prosecutor, for the State. f 


The Court made the following 
ORDER —I desire, at the outset, to state briefly the background of facts with 
reference to which these Revision Proceedings have arisen. At the same time 
I wish to be very clear that I am making no ob:ervations upon the merit: of the prose- 
cution of these Revision Petitioners (accused-1 and 2) ; since the matter is not merely 
sub judice, but will continue to be such till the disposal of the case by the learned 
Sessions Judge of Madras Division. Briefly stated, the facts are that these Revision 
Petitioners (Sri E. V. K. Sampath and Sri À. V. P. Asaithambi) are being prosecuted 
in respect of an alleged offence under section 500, Indian Penal Code, of defamation 
of the Council of Ministers of the Madras Government, which prosecution has 
been instituted by the Public Prosecutor, upon sanction specifically accorded under ` 
section 198-B, Criminal Procedure Code. It is necessary-to refer to the actual facts 
for the purpose of elucidating one principle which underlies the enactment of section 
498-B, Criminal Procedure Code ; but I am not stating the facts for any other 
purpose, and no comment whatever on the merits is implied. According to the 
terms of the complaint, accused 1,.a Member of Parliament, made a public speech in 
whith he alleged, with reference to a prosecution for the counterfeiting of hundred- 
rupee currency notes, which is now pending trial, that an unnamed individual close 
to a Minister ofthe Madras Government, was involved, and that the said Minister was 
making attempts to prevent the arrest of the culprit. -According to the reported 
speech, the speaker further stated that Ministers were attempting to suppress the 
offence.by exercising. their power, and that if the said Ministers did, by means of 
a conspiracy, suppress the truth, it would nevertheless -be exposed. Accused 2 
(Revision Petitioner in OrlR.C. No. 1243 of 1960) is the declared Printer ‘and 
Publisher of the Tamil Daily Thani Arasu, and he published this report or article in 
his issue, dated 2nd July, 1960. "The averment in the complaint is that, thereby, 
the Council of Ministers has been defamed. ` 


While this.case was pending trial before the learned Sessions Judge, in accord- 
ance with the provisions of section 198-B, Criminal Procedure Code, the accused 
filed a petition into Court in which several grounds were taken regarding the main- 
tainability of the proceedings. It was claimed, inter alia, that the complaint was by 
a Council of Ministers, and hence not maintainable. The complaint ought to 
have been signed both by the party aggrieved and by the Public Prosecutor, and 
not by the latter'alone. - Sub-sections (6) to (9) of section 198-B, Criminal Procedure 
Code, render it clear that the victim should also join in making the complaint, before 
a Court could-take cognizance of it. A separate plea was taken, with regard to 
accused 1, that he was not liable, as spoken words were definitely excluded from the 
purview of section 198-B (1), Criminal Procedure Code. Accused 2 claimed that he 
was not liable, since he only reported the speech made by a Member of Parliament 
accused 1. "There was one plea in addition, with which we are now concerned, to l 
the effect that the provisions of section 198-B, Criminal Procedurę Code, offended 
Article 14 ofthe Constitution. The learned Sessions Judge dealt with these objec- 
tions in a preliminary order, and overruled them. Itis in this context that the 
‘Criminal Revision Proceedings have been filed. : ; 


The learned Advocate-General specifically declares, and I am placing it on 
record now, that though these objections were dismissed in limine by the learned 
Sessions Judge, the accused are free to agitate them as grounds against their convic- 
tion at the further stages of the trial also. The arguments advanced before me have 
hence been confined to one ground, which is alone presented for the adjudication of 


42 


330 THE MADRAS LAW JOURNAL REPORTS.. ` [1965 


this Court, that the provisioris of section 198-B, Criminal Procedure Code, are ultra. ^ 
vires of Article 14 of the- Constitution, and hence that the complaint itsel liable 
to be quashed. Upon the other grounds, therefore, it is not necessary for me to 
express any opinion whatever But I wish merely to state that, after it was held 
by Bavdekar, J., in C. B. L. Bhatnagar v. The Staie!, and by Raman Nair, J.,.in R.. 
Sankar v. The State?, that a complaint, made under section 198-B, *Criminal 
Procedure Code, must also satisfy the provisions of section 198, that is, the 
complaint will have to be made both by the person agerieved. and the Public 
Prosecutor, the Supreme Court has now held in P. C. Joshi and another v. The State 
of Uttar Pradesh®, that this view does not correctly interpret sub-section (13) of 
section 198-B, and that the complaint need not also be signed by the person or 
persons aggrieved. I may also merely note, without expressing any further com. 
ment thereon, the argument of the learned Advocate-General with the regard to 
the plea that accused 2 (Revision Petitioner in Crl-R.C. No. 1243 of 1960) was not 
liable, because he merely reported the speech of a Member of Parliament, accused 1. 
'The learned Advocate-General has here pressed before me the principle expressed 
in * Truth”? (N. Z. Ltd.) v. Philip North Holloway^, in the following words, quoting- 
Gatley on Republication and Repetition: 4 
l * Every republication of a libel is a new libel, and each publisher is answerable for his act, to the- 
same extent as if the calumny originated with him.” 

I shall now pass on to a consideration of the single ground: with which I am. 
concerned in these proceedings, the alleged conflict between the terms of section 
198-B, Criminal Procedure Code, and Article 14 of the Constitution. ET 


This matter came up for decision before a single Judge of the Allahabad High Court: 
in Muneshwaranand' Tyagi v. State of U. P.5. The learned Judge (V. C. Oak, Je) held 
that the terms of section 198-B, Criminal Procedure Code, involved no violation of ^ 
Article 14 of the Constitution. He pointed out that the persons dealt with in section 
198-B, Criminal Procedure Clode, were engaged in the discharge of public functions, 
that trials for defamation often dragged on in Clourts for several months, that the 
principle was therefore recognized and enacted that special protection has to be- 
given to such defamed public servants and that that classification in section 198-B,. 
Criminal Procedure Code, was reasonable, and it did not rest on any such grounds,. 
as caste, religion or sex. Further, the learned Judge pointed out that the procedure 
prescribed seemed actually to be in favour of the accused, as compared with the- 
procedure applicable to an accused in an ordinary case of defamation. This 
precedent has, undoubtedly, persuasive force, and I could cite the authority and 
adopt it. But issues not dealt with in this judgment have now been elaborated before- 
me ; I consider it, therefore, desirable and expedient that the matter should be 
examined at some greater length. ` e 
: It is important, at the outset, to set forth in as precise and clear a manner as: - 

possible, the arguments of the learned counsel for the Revision Petitioner (Sri V. P.. 
Raman), seeking to impugn the provisions of section 198-B, Criminal Procedure- 
Cade, as violative of Article 14. A somewhat _ extensive case-law has also been: 
cited during arguments, consisting almost exclusively of decisions of the Supreme: ` 
Court. But this case-law can be divided into two broad categories. Firstly, we have 
the leading decisions expounding the principles of reasonable classification, and the- 
manner in which Article 14 should be interpreted and applied. Secondly, we have- 
a number of decisions, relating to procedures in particular, sometimes striking down: 
those procedures as violative of Article 14, and, in other cases, of upholding the pro-- 
cedures or provisions of law. I may first refer to Kedar Nath v. State of West Bengal, 
Budhan Choudhry v: State of Bihar”, and Ram Krishna Dalmia v. Justice. Tendolkar’: AW. 
6 


I. AIR. 1958 Bom. (1953) S.C.J. 580: 1954: S.C.R. go :- 


196. - 6. 
2. (1959) M.L.J. (CrL) 930 : LL.R. (1959) . A.LR. 1953 S.C. 40 


404. 
Ker. 195. (1955) S.C.J. 163 : (1955) 1 S.C.R. 1045 :- 
A "m Appeal No. 130 of 1960, not so far — A.LR. 1955 S.C. 191 ) 45 


reported. . . ~- 8. (1959) 1I M. J. (S.C.). 67: (1959) r 
p (1960) 1 W.L.R. 997 (P.C). - An. W.R. '(S.CG.) 67: (1959) S.G,J.. 147 :- 
5. A.LR. 1959 All. 21. . - A.LR. 1958 S.C. 538. S 
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these decisions emphasise that, firstly, the classification must be based on intelligible: 
diffeye@ftia which distinguislies persons or things that arë grouped together, from 
others left out of the group, and, secondly, that the differentia must have a rational 
relation to the object sought to be achieved by the statute in question. Once this 
is conceded or established, the classification might be founded on different bases, 
namely, geographical, or according to objects or occupations. What is necessary 
is that there must be a nexus between the basis of classification, and the object of 
the Act under consideration. If these criteria are satisfied, there is always a 
presumption in favour of the constitutionality of the Amendment. Ii is also pre- - 
sumed that the Legislature understands and correctly appreciates the needs of its 
own people. But it is not in dispute that Article I4 condemns discrimination not 
only by means of a substantive law, but even by means of a law of procedure, such 
as section 198-B, Criminal Procedure Code, essentially is. See Budhan Choudhry v. 
State of Bihar}, and. Lachmandas v. State of Bombay?. 


It is against this background of principles laid down by authority that Sri V. P. ` 
Raman seeks:to impugn the provisions of section 198-B, Criminal Procedure Code, 
in particular. His argument is that it is not a reasonable classification to set apart 
those who defame the President or the Vice-President, the Governor or Rajpramukh 
of a State, or a Minister, or any other public servant, even in respect of his conduct 
in the discharge of his public functions, from defamers of persons in general under the 
Criminal Law. For, the Criminal Law itself recognises no such basis of distinction, 

“as defamation of dignatories; this is against the principle of equality before 
the law, which is guaranteed by Article 14. The discrimination would have some 
justéfication, if the substantive law (section 500, Indian Penal Code) contained any 
hint of such a differentiation, or gave any room ‘for it. But, admittedly, it 
does not. Sri Raman further argues that this unjustifiable discrimination has led 
to an actual differentiation in procedure, which is unfavourable to the accused. 
For instance, if the offence were to be made triable by the Court of Session, there 
would be committal proceedings as an essential part of the procedure. This has 
been ‘done-away with. Conceivably, the rights of appeal might also be affected,, 
in case the Sessions Judge happens to impose a non-appealable sentence. In an. 
ordinary case of defamation, a Magistrate of the First Class would deal with the 
case, and an appeal would lie to the Sessions Judge. The provisions relating to 
prior sanction are also impugned as discriminatory in their effect, since, in all other- 
cases, the proceedings must commence with a private complaint, and a sworn state- 
ment made in person by the aggrieved party. Sri Ramn does not deny the argument, 
when the question was mooted, that, if the procedure were to be held, on the whole, 
in favoug of the accused rather than against, he would have no case. For, it is 
not in dispute that it is a hostile discrimination which must be made the basis of an 
objection based on Article I4. I might here refer to certain observations in 
Matajog Dobey v. H. C. Bhari*, in which the Supreme Court held that section 197 
Criminal Procedure Code, was not ulira vires of Article 14, as the discrimination was 
based on a rational classification. . | 

It appears to me that the purposes of the classification behind section 198-B, 
Criminal Procedure Code, is fairly evident. It is not „merely to protect high 
dignatories, such as the President, the Governor or Rajpramukh of a State, from de- 
famation in respect of their conduct in the discharge of their public functions, though. 
that is certainly a part of the purpose. It is not merely to protect public servants 
from being involved in trials for defamations which may be very protracted, and may 
entail considerable expenditure. The real point of the classification is to deal with 
these offences upon a different plane altogether, in the larger interests of the 
public. I shall elaborate this point a little later, particularly in the light of certain 
observations of the Supreme Court in P. C. Joshi and another v. The State of 'U. P.4 
I. (1955) S.C.J. 163 : (1955) 1 S.C.R. 1045: ` 3. (1956) 1 M.L.J. (S.C.) 79 : (1956) S.C.J. 
A.LR. 1955 S.C. 191. E Jo: ALR. 1956 S.C. 44. à 
2. (1952) S.C.J. 339 : 1952 S.C.R. 710: 4. Crl.- Appeal No, 130 of 1960, not' so far 

A.I.R. 1952, S.C. 295. ML - . reported. Mot Um Sear, US 
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which do appear to me to illuminate the deeper implications of ‘the enactment 
(section 198-B, Criminal Procedure Code), if I may say so with great "aspect. 
For the time being, I shall.assume that this is a reasonable classification, and that 
the purpose of it has been achieved by the special safeguards and procedures 
enacted under the section. The question is whether, on this assumptjon, there 
is anything discriminatory against this class of accused in the procedures, which 
needs to be struck down as violative of Article 14. . : 


A scrutiny of the case-law on this aspect shows that procedural enactments 
have been so struck down, not because of the mere letter, form or variation, 
‘but only where substantial prejudice, has, thereby, been occasioned to the 
accused. "The case-law uniformly accepts the application of this principle. It is 
also well-settled that no citizen has a vested interest in a procedure, as such. For 
instance, in State of West Bengal v. Anwar Alit, the enacted law was struck down, 
"because the procedure involved substantial loss of advantage to the accused. On the 
-contrary, in Kathi Raning v. State of Saurashtra?, the Court held that it would be going 
too far to state that in no case and under no circumstances could a Legislatare lay 
:down a special procedure for trial of a particular class of offences. - Again, recourse 
to a simplified or less cumbrous procedure could not itself be impugned as such. 
‘See also Qasim Razzi v. State of Hyderabad", Habeeb Mohamed v. State of Hyderabad*, 
Lachmandas v. State of Bombay?, and Asker Ali Nagar Ali v. State of Bombay®, in 
-Hanumantha Rao v. tate of Andhra Pradesh’, the Supreme Court upheld-the enact, 
' ment of sections 207 and 207-A, Criminal Procedure Code, though the two pro- 
-visions laid down material, procedural differences, according as the case had been 
investigated by a competent Police Officer, or was upon a private compl&int. 
‘Looking at the matter now before me, in the light of these decisions, it is very 
difficult to see how any procedural discrimination could be alleged. The trial 
by a Sessions Judge instead of by a First Class Magistrate, is not merely a question 
-of no prejudice to the accused, but is actually a safeguard in his favour, or seems to 
‘have been designed as such. Since a Magistrate would ordinarily take cognizance 
straightaway on the private complaint, the elimination of commitial proceedings 
is no disadvantage. As regards the sanction, it could even be argued, as the learned 
-Advocate-General actually did argue, that this practically substitutes the committal 
-proceedings, and involves a kind of initial scrutiny at a responsible level, before the 
-prosecution of the accused is decidéd upon. The omission of trial by jury is now 
-of purely academic significance, since the system does not -prevail even in the City 
‘of Madras. ‘In brief, there is -absolutely nothing in the - procedure which is 
-disadvantageous to these accused, compared to an accused in an ardinary case of 
-defamation. ‘There is much in the procedure which appears to be a kind ef special 
safeguard for accused in this class of cases, including the provision as to limitation 
ïn section 198-B (4), and the provisions as to compensation under sub-sections (6) 
o (11) of séction 198-B. ‘The: ground of procedural discrimination, whether in 
respect of the initial sanction or in respect of the special forum and the procedure 
prescribed, must therefore entirely fail. But I.do not desire merely to leaye the 
-matter there. I shall now proceed further into the question of the purpose behind 
the classification, and the extent to which it is sought to be fulfilled by the enact- 
-ment of section 198-B, ‘Criminal Procedure Code. ` 


Itis here that certain observations ofthe Supreme Court in P. C. Joshi and another 
"v. The State of U. P.8, appear to me to be highly significant,’particularly in relation 
‘to the alleged facts of the present case. Their Lordships observed : 


4. (1982) S.GJ. 55: (1952) S.C-R. 284 : 5. ALR. 1952 S.C. 235. : 
PN iu S.C. 75. . .6. (1957) 1 M.L.J. (Crl.) 391 : (1957) S.C.]. 

2. (1952) S.C.J. 168: (1952) S.C-R. 435: 421: A.LR. 1957 S.C. E S.C.). 
ZA.LR. 1952 S.C. 123. ; 7. (1958) 1 M.L.J. (S.C.) 56 : (1958) 1 An. 
. 9. (19539) S.C.J. 151 : (1953) S.C.R. 589: W.R. (S.C.) 56 : (1958) S.G.J. 129 : A.LR. 1957 
ALR. 1953 S.C. 156. - S.C. 927 (S.C.). 

4. (1953) S.GJ. 361: (1953) S.G.R. 661: , 8. Crl. Appeal No. 130 of 1960, not so for 


ALR. 1953 S.C. 287. reported. i 
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“In the vinditation of the character or conduct of a private individual who is defamed, the State 
is primas not concerned ; theparty aggrieved may, if he is so minded, take proceedings for obtaining 
relief” But in the investigation of defamatory charges against Ministers and public servants in the 
discharge of their public functions, the State is as vitally concerned as the individual defamed. The 
Legislature has therefore authorised the State to take upon itself the power in appropriate cases to 
prosecute the offenders. But lest this procedure be abused, provision has been made for the exami- 
nation of tht person defamed and awarding against him compensation if it be found that the complaint 


39 


was false and frivolous or vexatious ”. ; 


In other words, there is an altogether different complexion also to the matter, 
beyond the question of the protection of the public servant concerned. Since the 
public servant may shirk judicial scrutiny, may be unwilling, for many reasons, to 
initiate criminal proceedings, since the statutory Exceptions to the offence of 
defamation to include such criteria as justification by truth and publication in the 
public interest, the matter has been lifted to a different plane and an ifitiative 
vested in the authorities competent to sanction the prosecution. "l'his suggests that 
the discrimination is, essentially, in the larger interests of the public and of justice, 
and not merely for protection of the person or persons defamed. This is reflected. 
in the procedural safeguards, which are largely in favour of the accused. Hence, 
I am of the view that the provisions of section 198-B, Criminal Procedure Code, are 
not violative of Article 14 of the Constitution. f l 


Particularly with reference to the alleged facts of the instant case, or allegations 
of any similar character, it is clearly in the public interest that the searchlight of 
*judicial scrutiny should be focussed upon the imputation, or the circumstances 
under which it was made, whether the consequences be pleasant or unpleasant for 
any ofthe parties concerned. Because a great principle is involved, and not merely 
the vindication of any public servant, of however high a rank, the classifica- 
tion appears to me to be not merely reasonable, but just and equitable ; the purpose 
sought to be achieved is also integrally related to it: I- dismiss the Revision 
Proceedings, and, in doing so, would reiterate that I am deciding the ground argued. 
before me alone, and that I must not be taken as having expressed any view, in. 
however indirect a manner, upon the merits of the case, or the other grounds of 
objections which are still at large. - 


R.M. ———— Petitions dismissed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—Mnr. Justice RAMAKRISHNAN. 


Nallayee .. Appellant.* 


Crinfinal Procedure Code (V of 1898), section 271 (2)—Conviction based on plea of guilty—Propriety. 


Under section 271 (2) of the Criminal Procedure Code, the Court is no doubt empowered. to- 
record the plea of an accused and convict him if the accused pleads guilty. But the conviction need 
not necessarily follow the plea of guilty. The Court has discretion to accept the plea or proceed to- 
take evidence notwithstanding the plea. Courts will be exercising a wise discretion in not accepting 
the plea of an accused and proceeding with the recording ofevidence. But the Court should explain. 
to the accused as fully as possible the technical ingredients of the offence and fully satisfy itself that 
the accused has understood them before the plea of guilty is accepted and conviction based thereon, 


Appeal against the Judgment of the Principal Assistant Sessions Judge of the 
Court of Session of the Salem Division at Salem in Case No 83 of the Calendar for 
1959- . : D must cc : f 

V. V. Radhakrishnan, for the Public Prosecutor, for State. 

Appellant not represented. ] 

The Court delivered the following 

- JupcwueNr.—In this case the accused, one Nallayee* was committed to take 
her trial for an offence undér'section 307, Indian Penal Code; (attempt to com- 
—_— ee 


* Cr]. Appeal No. 624 of 1959. f , (ish ee Jaibe, Sats). 
j agha, 1882,, = 
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mit murder) before the Court of Sessions, Salem Division, and she was tried 

- accordingly by the Principal Assistant Sessions Judge, Salem. -The typed copa the 
charge framed by the Assistant Sessions Judge against her mentions the ingredients 
of the offence, and therefore, it should be considered as a proper charge. The 
learned Assistant Sessions Judge has noted in the judgment that, when the charge 
framed against the accused was read over and explained to her in Tamil, she pleaded 
guilty. The Judge then held that the plea was voluntary. He accepted the plea, 
found her guilty as.charged on her own admission, convicted and sentenced. her to 
undergo rigorous imprisonment for seven years. f : 


The accused has filed this appeal from jail. She did not make appearance 
through an Advocate within the time allowed to her. In her memorandum of 
appeal, she says that her husband had two wives, that her husband was addicted: 
to drink, that she, did not know as to who inflicted a cut-on him during a quarrel 
that took place while he was drunk, that he gave false evidence against her 
(presumably in the committal Court) on the advice of his other wife that the Sub- 
Inspector insisted that she should plead guilty in the Court below, stating that if she 
did so, she would be acquitted, and that, in those circumstances, she admitted the 
offence out of sheer ignorance and want of knowledge, 


_ This appeal has been taken on file. Notice was issued to the Public Prosecutor, - 
on the suggestion of the Judge who took the case on file, Ramachandra Iyer, J., 
regarding the necessity for issuing directions in regard to the trial of serious crime- , 
whether the plea of guilty should be allowed to be recorded and the accused cons 
victed and sentenced without knowing éven the circumstances, under which the 
offence was committed. Adequacy of the sentence was also mentioned *by . 

, Ramachandra Iyer, J., as a possible ground for being canvassed in the appeal 


Section 271 (2), Criminal Procedure Code states that, if the accused pleads 
guilty, the plea shall be recorded, and he may be convicted thereon. In other 
. words, the conviction need not necessarily follow the plea of guilty. The Court has 
discretion to accept the plea or proceed to take evidence notwithstanding the plea. 
Prior decisions have held that the Court will be exercising a wise discretion in not 
accepting the plea of the accused, and in proceeding with the recording of evidence, 
in a case where the natural consequence (of such acceptance) would be a sentence 
ofdeath. It has been the general practice for the Sessions Courts not-to accept the . 
plea of guilty in capital cases. But the question that arises in this particular case 
where the charge is not a capital charge, is somewhat different. The offence of 
, murder is a technical one, in the sense that every kiling is not r urder. The- 
necessary intention or knowledge has to be proved to have existed before theeffence 
of killing can be designated as an offence of murder. While the ingredients for the 
offence of murder mentioned in the section of the Indian Penal Code are stated more 
or less in formal terms, it will require somewhat more detailed explanation than 
what would be given in a mechanical reading of the charge, before it could be held 
that the accused understood all the implications of the offence when he pleaded 
guilty. In this respect, the ingredients of an offence of attempt to murder closely 
follow the ingredients of the offence of murder. It is not possible to lay down any 
rule that in a case of serious offences like attempt to murder (whose ingredients are 
set down in some whattechnical language in the Code) it will not be a safe practice 
to accept the plea of guilty for tlie purpose of sustaining conviction. But in such 
cases, the necessity can be pointed out, for the Court to explain to the accused as 
fully as possible the technical ingredients of the offence and fullv satisfy itself. that 
the accused has understood them before the plea of guilty is accepted and a- 
conviction is based thereon. Where, after such detailed explanation the accused 
still has chosen to admit the offence and plead guilty, there may not be any legal 
ground to hold the conviction based on such plea to be illegal or unjustified. While 
the conviction on a plea of guilty may considerably abridge the trial, that should 
not be a reason for the Court to refrain from taking evidence, if it feels any doubt 
that the accused did not understand the full implication of the offence mentioned 
in the charge, before pleading guilty. : 
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In the présent case, however, the accused has not contended that she was not 
ïn a.affütion to know the implications of the charge against her. Her contention 
"was that she was persuaded to plead guilty by the Sub-Inspector of Police who told 
‘her, that, ifshe so pleaded she would be acquitted. I do not find any basis, on which 
-I can accept this statement, as true. - 


In view of the statement of the Court below, that it had fully read over an 
:explained the chatge to the accused and was satisfied that her plea was voluntary, 
this Court, acting under section 412, Criminal Procedure Code, can only consider 
the extent or legality of the sentence. 'T'he appellant, as the first wife of her husband, 
"had a great deal to put up with her husband's second wife, and under those circum- 
“stances, she seems to have inflicted the injuries on her husband which were, no 
doubt, on a vulnerable part of the body. After hearing the learned. Public 
Prosecutor, I am, of opinion that it will suffice, to meet the ends of justice, if the 
sentence on the accused is reduced to a period of four years rigorous imprisonment, 
‘With the above modification, the appeal is dismissed. - 


EM. n ea : Sentence reduced. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. . 
PRESENT :—Mr. JUSTICE JAGADISAN AND MR. Justice KamasamM. 


*M. S. Ramachandra Sastrigal g .. Petitioner” 
voo. ] 
Kubpuswami Vanniar Í .. Respondent. 


Madras Cultivating Tenants’ Protection Act (XXV of 1955), section 6-A—Applicability—Transfer of suit 
from civil Court—When could arise. : Š ` 


In order to attract the provisions of section 6-A of the Madras Cultivating Tenants’ Protection 
„Act three conditions must be fulfilled. First the defendant must be a cultivating tenant ; secondly 
.he must be entitled to the benefits of the Act and thirdly he must, on transfer of the proceedings from 
ithe civil Court to the Revenue Divisional Officer, be in a position to obtain one or other of the statu- 
tory reliefs provided in his favour under the Act. Without a concurrence of these three conditions 
no transfer of a suit could be ordered by a civil Court under the provisions of section 6-A of the Act. 
No such transfer could be ordered on any prima facie finding. Before a civil Court decides not to ` 
try a suit on the ground that the defendant is a cultivating tenant entitled to the benefit of the Áct, 
it must reach a definite conclusion and must record a comprehensive finding that it has no jurisdiction 
Xo deal with the matter. 


A suit for injunction simpliciter before a civil Court-cannot automatically become converted into a 
petition for restoration to possession by the tenant under the Act when once it is transferred to the 
RevenuesDivisional Officer on a tentative finding by the civil Court that the defendant is a cultivating 
tenant. The period of limitation prescribed under section 4 (3) of the Act creates a vested right in 
the landlord and there could in such circumstances be no question of any automatic conversion of one 
relief into something else which the party entitled has not sought for. In a suit for injunction in a 
-civil Court to restrain the defendant from interfering with the plaintiff's possession and enjoyment 
.of the lands, the defendant could not claim any relief or benefit under the Act, even if he is a cultiva- 
ting tenant, merely by changing the forum of adjudication from a. civil Courtto the Revenue 
‘Court. A Revenue Court under the Act cannot grant any remedy by way of injunction. 


Syed Sahib v. Angamuthu Mooppan, (1958) 1 M.L.J. 232 ; Subbaratnam Iyer v. Patiavarthi Mooppan; 
(1958) 2 M.L.J. 184, differed. 

Ramasuiami Pappiah v. Ellappa Gounder, (1960) 2 M.L.J. 26 (N.R.C.), referred; 

(Case-law reviewed and discussed). 


Petition under section 115 of Act V of 1908 praying the High Court-to revise 
the Order ofthe Court ofthe District Munsif, Tiruvarur, dated 7th December, 
1956, and made in I.A. No. 1162 of 1956 in O.S. No. 135 of 1956. 


R. Viswanathan, for Petitioner. 
K. Raman, for Respondent. 
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* (,R.P. No. 61 of 1957. : : 15th November, 1960. 
"E (24th Kartika, 1882, Saka). ' 
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^x The Judgment of the Court was delivered by 


J'agadisan, 3.—O.S. No. 135 of 1956 on the file of the District Munsif's Court, 
Tiruvarur, is a suit in which the plaintiff prays for a permanent injunction restraining 
the defendant from interfering with his possession. and enjoyment of the suit lands, 
of an efgtent of 3 acres, 65 cents, in the village of Mudikondan, Nannil&m Taluk, 
Tanjore District. In the fasli year 1955-1956 the plaintiff let the lands to the de- 
fendant for cultiyation on waram basis for that year. After the. harvest of the 
lands in 1956 according to the plaintiff he took possession of the lands in February, 
1956; intending to cultivate the lands himself personally in future. Alleging that 

. the defendant interfered with his possession and enjoyment of the suit lands, after 
having voluntarily surrendered the lands, the plaintiff instituted the suit referred to- 
above for a permanent injunction. The plainiff filed I.A. No. 559. 0f. 1956 for a 
temporary injunction restraining the defendant from interfering with his possession 
of the suit lands during the pendency of the suit. The defendant contested the 
application but the learned District Munsif of Tiruvarur by his order,dated 5th July. 
1956, granted the temporary injunction as prayed for by the plaintiff. At the time 
when the suit was instituted and the order for temporary injunction was passed the 
relationship of landlord and tenant in respect of agricultural lands in the district 
of Tanjore was governed by the Tanjore Tenants and Pannayals Protection Act,, 
(Madras Act XIV of 1952). That Act was not a State-wide legislation but was con- 
fined in operation only to the district of Tanjore though the State had the power, 
to extend it to other'territories as well. The Madras Cultivating Tenants’ Protection 
Act (XXV of 1955), received the assent of the President on 24th September, 1955, 

_ and was published.in the Fort St. George Gazette on 27th September, 1955. Bet it 
applied to areas not covered by the Tanjore Tenants and Pannayals Protection 
Act. Then came Madras Act XIV of 1956 which amended the Madras Act XXV 
of 1955 extending the operation of Madras Act XXV of 1955 to the territories 
previously covered by Madras Act XIV of 1952. - This Amending Act received the 
assent of the President on 29th September, 1956 and was published in the Fort St. 
George Gazette on 1st October, 1956. ` 


The defendant in O.S. No. 135 of 1956, on the file of the District Munsif's Court 
Tiruvarur, filed I.A. No. 1162 of 1956, invoking the aid of section 6-A. of Madras 
Act XXV of 1955 and prayed for transfer of the suit to the file of the Revenue 
Divisional Officer, Nagapattinam. He claimed that he was a cultivating tenant 
entitled to the benefits of Madras Act XXV of 1955 and that therefore the transfer 
of the suit to the file of the Revenue Divisional Officer, Nagapattinam, should be 
ordered. 


$ 3 . 
The plaintiff resisted this application but the learned District Munsif ordered 
the transfer and hence this Civil Revision Petition has been preferred by the plaintiff 
challenging the correctness of the said order. 


The Civil- Revision Petition was heard in.the first instance by Panchapakesa 
Ayyar, J., who directed the matter to be posted before a Division Bench -observing 
thus : P 


“An important question of law affecting thousands of landlords and ryots in Tanjore district 
was involved.” i 


The learned District Munsif of Tiruvarur was ofthe opinion that though Madras 

Act XXV of 1955 came into operation in the Tanjore district where the suit lands 
are situated only on 29th September, 1956, by reason of the Amending Act, XIV 
of 1956, the status of the defendant, whether he is a cultivating tenant or not, had to 
~ be determined as if the Act XXV of 1955 governed the relationship of the parties 
even prior to the coming into force of the Amending Act: The defendant having 
been restrained by an order of temporary injunction passed on 5th July, 1956, from. 
interfering with the possession and enjoyment of the suit lands by the plaintiff was 
certainly out of possession at least from that date. On 29th September, 1956, 
when the Amending Act came into force by reason of the operation of the injunction 
order the defendant must be deemed to be not in possession of the suit lands. Whether 
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the defendant was in possession of the suit lands on the date of the institution of the 
' suit will have to be determined only in the suit as the order for temporary injunction: 
granted in favour ofthe plaintiff cannot certainly conclude the matter. The learned. 
District Munsif is wrong. in holding that the defendant is a cultivating tenant because 
he was in possession of the suit lands as a waramdar for the fasli year 195 5-1956 
overlooking the plea of the plaintiff that there was an actual surrender of possession 
of the lands in faveur by the defendant sometime in February, 1956. We are not 
assuming that the plaintiff's 'case of alleged surrender of possession by the defendant 
is true. We are clearly of opinion that the finding of the learned District Munsif 
that the defendant was a cultivating tenant is vitiated because he wrongly assumed 
that the status of the defendant as a cultivating tenant can be determined on the 
facts and circumstances which existed prior to the coming into force of the Amending 
Act XIV of 1956 and which ceased to exist on the date when the Amending Act 
came into force and because he failed to consider the plea of the plaintiff that there 
was a voluntary surrender of possession of lands in his favour as early as February, 


1956. ; . 
e . 
Section 3, clause (2), Explanation II is as follows : 


* In relation to areas where the Tanjore Tenants and Pannaiyal Protection Act, 1952 (Madras 
Act XIV of 1952) and to areas where the South Kanara Cultivating Tenants Protection Act, 1954 
(Madras Act VI of 1954) were in force immediately before the date of coming into force of the Madras 
Cultivating Tenants Protection (Amendment) Act, 1956, the exrpession ‘ commencement of this. 
*Act' whenever it occurs in this Act shall be construed as referring to the date aforesaid ". 


This provision makes it clear that in respect of the Revenue District of Tanjore 
Maflras Act XXV of 1955 came into operation only on 29th September, 1956, the 
date when the Amending Act of 1956 came into force: There is no warrant for 
giving retrospective operation to Madras Act XXV of 1955 to the area in Revenue 
District of Tanjore as it cannot be that both Madras Act XIV of 1952 and Madras 
Act XXV of 1955 were in concurrent operation in regard to that territory. 


In Kamalambal v. Krishnaswami Vandayar!, Ramachandra Iyer, J., has. taken 
the same view as expressed by us. At page 106 the learned Judge observed thus : 


.* By reason of this Explanation the tenant would be-entitled to claim restoration of possession: 
if on the date of coming into force of the Madras Act XIV of 1956 or thereafter he was dispossessed 
but as stated already he was dispossessed on 6th September, 1956, that is sometime before coming 
into operation of the Madras Act X XV of 1955 as amended by Act XIV of 1956 in regard to areas 
to which Madras Act (XIV of 1952) applied. Madras Act (XIV of 1956) received the assent of the- 
President on 29th September, 1955. It is therefore clear that the tenant-respondent cannot claim: 
the benefit of section 4 (5) of Act XXV of 1955. Mr. Venkataraman on behalf of the respondent 
argued tht the words in the Explanation, namely, ‘the expression commencement of this Act shall 
be construed as referred to the date aforesaid ° would only refer to the date of coming into force of” 
the Madras Act XXV of 1955 in its original form. I think this contention is not well founded. A 
reading of Explanation II clearly shows that the ‘ date aforesaid’ refers only tothe date when the 
Act (XIV of 1956) came into force.” ` 2 


With respect, we agree with this observation. 


The question which the learned District Munsif had to determine was whether 
the defendant was a cultivating tenant entitled to the benefits of Madras Act XXV 
of 1955 on 29th September, 1956, the date on which he, the tenant in Tanjore dis-- 
trict, obtained the benefit of Madras Act XXV of 1955 by reason of the Amending 
Act XIV of 1956. The learned District Munsif failed to determine this question,, 
and his finding that the defendant was a cultivating tenant cannot therefore be 
upheld. s i 


The plaintiff claims that there was a voluntary surrender of possession of the 
suit lands in his favour, the defendant having given up possession in response, to his 
request to have the lands under his personal pannai cultivation. Section 4 of Madras: 
Act XXV of 1955 enables a dispossessed tenant in certain circumstances to obtain: - 
restoration of possession. Section 4 (1) provides that every cultivating tenant who» 
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was in possession of any land on 1st December, 1953 and who was not in possession 
thereof atthe commencement of this- Act shall on application to thé Revenue - 
“Divisional Officer be entitled to be restored to such possession. Section 4 (5) pro- 
vides that any cultivating tenant who after the commencement of this Act has been 
evicted except under the provisions of sub-section (4) of section 3 shall be entitled 
‘to apply to the Revenue Divisional Officer within two months from the date of 
such eviction or within two months from the date of coming into force of the Madras 
‘Cultivating Tenants Protection (Amendment) Act, 1956, for restoration’ to him of 
the possession of the lands from which he was evicted. On the facts of the case 
placed before us the present case does not appear to be governed by section 4 (1) 
ofthe Act. Ifthe defendant were to claim the benefit of restoration under section: 
4 (5) of the Act then he must prove eviction. If in fact the’ defendant had 
‘surrendered possession to the plaintiff he- cannot claim to have been evicted. 


In Kuppammal v. Vellingiri Goundar!, Rajagopala Ayyangar, J., as he then was, 
- observed thus at page 298 : 

* We consider that ‘ eviction’ as used in section 3 (1) and section 4 (2) is an eviction of this 
--character and that in cases where the tenant surrenders possession voluntarily without being c8mpelled 
` to do so by any act or conduct on the part of the landlord there is no eviction. It is not our purpose 

to define exhaustively the acts or conduct on the part of a landlord which constitute eviction. It is 

sufficient for our purpose to say that there would be no eviction when a tenant voluntarily and willing | 
~surrenders possession of the land tothe landlord. So farasthe present case is concerned, the admitt ed 

facts and the finding of the Revenue Divisional Officer are that the surrender was for consideration 

and was a result of a bargain freely and voluntarily entered into between the parties. ` In the circum; 
stances there was no eviction of the first respondent from the holding which he formerly held." 

The learned District Munsif has also failed to determine the question whether 

there was in fact à voluntary surrender of possession of the suit lands by the deferfdarit 
-in favour of the plaintiff. The determination of this question has a great bearing 
: onthe issue whether the defendant was a cultivating tenant or not when the Amending 
-Act XIV of 1956 came into force. The failure of the learned District Munsif to 
- advert to this vital question has also vitiated his finding that the defendant is a 
: cultivating tenant, j 


The learned District Munsif has found as a fact that the defendant is cultivating 

-nanja lands of 5 acres, 78 cents as owner and more than 5 acres, 78 cents as lessee 

under one Swaminatha Iyer and Krishnamurthy Iyer. On this finding which has 

` not been challenged before us by the learned counsel appearing for the respondent, 

--it is obvious that the defendant is not a cultivating tenant entitled to restoration 

; of possession of the suit lands in view of the Explanation to section 4 of the Act. Sec- 
tion 4. (2) is as follows : : 


* Nothing in sub-section (1) shall be deemed to entitle any such cultivating tenant to restoration 

' of possession (i) if, on the day this Act comes into force, he is in possession, either as owner dt as tenant 
: or as both, of land exceeding the extent specified in the Explanation below or if he has been assessed to 
any sales tax, profession tax or income-tax under the respective laws relating to the levy of such taxes 


during 1959-54 Or 1954-1955 Or............ m 
"The Explanation is : 


“ The extent referred to in clauses (i) to (iii) above is 6 2/3 acres of wet land.” 


. The total holding of the defendant both as owner and as lessee as found by the 
learned District Munsif comes to more than 11 acres. Despite this finding the 
learned District Munsif was of the opinion that the defendant was entitled to the 
"benefits of the Act as a cultivating tenant and observed thus : 


“ Therefore the objection of the respondent that the petitioner cultivates more than 6 and 2/3 

acres of nanja and hence not entitled to recovery of possession will not hold good as there is no question 

- of recovery of possession by the defendants in this suit and the only question between the plaintiff 
and the defendant in this suit is who is in possession.” 


"We are wholly unable to appreciate the logic or soundness of this reasoning. 
The defendant in the suit has called in aid section 6-A of the Act which is as 


follows : 7 
** Ifin any suit before any Court for possession of, or injunction in relation, to, any land it is 
proved by affidavit or otherwise that the defendant is a cultivating tenant entitled to the benefits of 
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*this Act, the Court’shall not proceed with the trial of the suit but shall transfer it to the Revenue 
- Divisional Officer, who shall thereupon deal with and dispose of it as though it were an application 
‘under this Act and all the provisions of this Act shall apply to such an application and the applicant.” 


This section has been’ considered by this Court on several occasions. In Velu- 

«chami Naicker v. Mouna Gurusami Naicker, it was held bya Division Bench consisting 

of the learned Chief Justice and Panchapakesa Ayyar, J., that section 6-A of the Act 

governed suits pending in a civil Court at the time that provision was enacted. The 
‘learned Chief Justice at page 629 observed as follows : 

* If the Court decides that the defendants are cultivating tenants entitled to the benefits of the 

- Act, then it shall not proceed with the further trial of the suit but shall transfer it to the Revenue 


"Divisional Officer. If, however, the Court comes to the conclusion that the defendants are not culti- 
vating tenants, then it can proceed with the trial and pass such decree as it may deem fit.” 


“The suit out of which the appeal before the Division Bench arose was one for 
recovery of possession in which the defendants claimed to be cultivating tenants 
not liable to be evicted except by the Revenue Divisional Officer in due conformity 
"with the provisions of Madras Act XXV of 1955. The jurisdiction to evict a culti- 
"vating tenant is vested only in the Revenue Divisional Officer to the exclusion of 
the civil Court. The observation of the Divisional Bench that the suit should be 
"transferred to the Revenue Divisional Officer if it were to be found that the defen- 
: dants in that case were cultivating tenants was made because of the Jack of the juris- 
diction in civil Court to evict a cultivating tenant. The decision in Ratnasami 
. -Mudaliar v. Ponnammal? followed the above decision. 


In V. Kuppusami v. Subramaniaswami Devasthanam?, it was held by Balakrishna 
. Ayyár, J., that having regard to the scheme of the Act and the language of section 
-6-A of the Act, before a civil Court can transfer a proceeding under that section it 
must be satisfied that the tenant is not only a cultivating tenant as defined by the 
. Act, but he should also be entitled to some benefit or other under the Act. At page 
209 the learned Judge observed thus : . i 


“Therefore before the civil Court can transfer a proceeding under section 6-A to the revenue 
' Court it must be satisfied that the tenant is not merely a cultivating tenant as defined in the Act but 
also entitled to some benefit or other under the Act.” 


"Ihe learned Judge expressed the view that if both these conditions are not 
satisfied no question of any transfer under section 6-A of the Act will arise. 


In Syed Sahib v. Angamuthu Mooppan,* Panchapakesa Ayyar, J. had to deal with 

‘the scope and ambit of section 6-A of the Act. In that case the suit was filed by 
-one Syed, Sahib on the file of the District Munsif’s Court of Tiruchirappalli for an 
injunction restraining the defendant from interfering with his possession and 
-enjoyment of the suit lands on the ground that the defendant was a mere trespasser 
-attempting to take the-law into his own hands. An application was filed by the 
- defendant under section 6-A of the Act praying for transfer of the suit to the file of 
the Revenue Divisional Officer, Tiruchirappalli. The civil Court held that prima 

_facie the defendant was a cultivating tenant and directed the transfer of the suit to 
the Revenue Court. The Revenue Court also held that the defendant in the suit was 

a cultivating tenant after the matter was transferred to its file. It is this order of the 

Revenue Court which formed the subject-matter of the Civil Revision Petition heard 

by Panchapakesa Ayyar, J. The learned Judge observed that the finding of the 

civil Court under section 6-A ofthe Act that the defendant was a cultivating tenant 

entitled to the benefit of the Act was only a prima facie finding and can never be a 

final finding binding on the Revenue Court. As stated already the suit out of which 

the proceedings culminated in the Civil Revision Petition was one purely for in- 

junction. It was contended before the learned Judge that there was no petition 
by the alleged tenant for restoration of possession of the holding to him and that 

therefore there was no scope for the Revenue Court to decide the question whether 
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the tenant was entitled to restoration of possession on the assumption that there 
was some such petition before the Revenue Court. "This contention was repelled by ' 
the learned Judge in the following words : 


* Section 6-A says that on the transfer of the suit by the Civil Court to the Revenue Court, the 
Revenue Divisional Officer shall deal with the matter and dispose of it, as though it vere an appli- 
cation under Act XIV of 1956. No doubt, as Mr. Ramachandra Iyer pointed out, this is a legal 
fiction but legal fictions are well known to law, and are, in fact a kind of hidden soul in the law mak- 
ing for progres. Many Acts contain such legal fictions. . There is no question of their validity, as 
the sovereign Legislature, or any other Legislature to the extent of its competence, can legislate with 
such fictions added on, provided there is no discrimination under Article 14 of the Constitution, or 
any other invalidating factor none of which exist here. So, the moment the District Munsif, 
Tiruchirapalli, transferred the suit for injunction, undersection 6-A to the Revenue Divisional Officer 
that suit automatically became a petition for restoration of possession by the tenant though in fact 
the tentint had not filed any such petition.” 


This decision was followed by the same learned Judge ina subsequent decision of his, 
Subbaratnam Iyer v. Pattavarthi Mooppan!. 'lherein the learned Judge -observed as 


follows : i 


“The lower Court never held the respondent to be a cultivating tenant. It merely presumed 
from the evidence on record, that the respondent might turn out to be a cultivating tenant, and that 
is all that section 6-A requires for entitling or requiring a civil Court to transfer a suit to the revenue 
Court where the question whether the person claiming to be a cultivating tenant was really a culti- 
vating tenant would be gone into in full and finally decided, and a binding finding given thereon. 
I have held in a similar case that a Civil Court when transferring a suit like this is only required tp 
satisfy itself prima facie that the defendant is a cultivating tenant and that it need not give a finding 
that he is really a cultivating tenant, it has no jurisdiction to give such a final finding, as only a revenue 
Court can give it.... Jt cannot adopt the prima facie conclusion of a civil Court when transfgrring 
the suit under section 6-A, though it may agree with the prima facie conclusion for the reasons given 
by it in its own finding that the defendant is a cultivating tenant”. ^ 


In C.C.C.A. No 149 of 1955 and C.R.P. No. 464 of 1959—Mohammad Karimuddin. 
Sahib and another v. Mohambara JNaicker —Ramachandra Iyer, J. had occasion to.con-- 
sider the question of applicability ofsection 6-A ofthe Act in a suit for relief not merely; 
for recovery of possession but also for recovery of arrears of rent or damages for use. 
and occupation. The two decisions of Panchapakesa Ayyar, J. referred to above 
were cited before him. Ramachandra Iyer, J. observed thus : 


“ The learned Judge held in the two cases that the civil Court should come only to a prima facie- 
conclusion on the question whether the defendant was a cultivating tenant or not and the final deci- 
sion on that issue rested with the Revenue Court. With great respect to the learned Judge I cannot 
agree." . ` : 


Ramachandra Iyer, J. further observed thus : x 


“Therefore before an order for transfer is made the Court should find that it is incompetent to- 
give the reliefs sought by reason of the Act." i 


Earlier the learned Judge observed thus : 


“ But what section 6-A contemplates is the transfer of the suit and not the reference of any issue- 
that is, that relating to possession.” - : . 


We are of opinion that the view taken by Panchapakesa Ayyar, J. in Syed Sahib: 
v. Angamuthu Mooppan® and Subbarainam Iyer v. Patiavarthi Moopan!, is not correct.. 
With great respect to the learned Judge we are unable to subscribe to the view that. 
a prima facie finding of the civil Court holding that a party to the suit is a cultivating 
tenant can deprive the civil Court of its jurisdiction to try the suit making it in-- 
cumbent on that Court to transfer the suit to the Revenue Court. If the view of the 
learned Judge as expressed by him in those decisions were. to prevail it would lead 
to anomalous results. What is to happen ifthe Revenue Court were to hold contrary 
to the prima facie finding of the civil Court that the tenant is not a cultivating tentant 
entitled to the benefits of the Act? There is no machinery under the Act for the 
Revenue Divisional Officer to retransfer the proceeding to the file of the civil Court. 
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* Further the civil Court cannot lose its jurisdiction to try a suit competently laid - 
. before it on tentative conclusions or prima facie findings. Before the civil Court 


decide’ not to try a suit it must reach a definite conclusion and must record a com- 
prehensive finding that it has no jurisdiction to deal with the matter. There cannot 
of course be a summary enquiry by à civil Court on such a vital issue as that of 
jurisdictior? to try the suit. 


With great regpect to Panchapakesa Ayyar, J., we do not also agree with the 
view expressed by him that a simple suit for injunction laid before the civil Court 
‘can become automatically converted into a petition for restoration of possession by 
the tenant, once the suit is transferred to the file of the Revenue Divisional Officer 
‘on a tenatative finding that the defendant is a cultivating tenant. 


Under section 4 (3) of the Act every application to a Revenue Divisional Officer 
under sub-section (1) for restoration of possession has to be made within 30 days 
from the commencement of the Act. Section 4 (5) of the Act prescribes that a 
cultivating tenant who has been evicted after the commencement of the Act should 
apply to the Revenue Divisional Officer within .two months from the date of evic- 
tion of within two months from the date of coming into force of the Madras 
Cultivating Tenants Protection (Amendment) Act of 1956 for restoration to him 
of the possession of the lands. The Act thus prescribes the period of limitation for 
Applications for restoration of possession. In- Subbiah Mudaliar v. Pakkiri Pandaram!, 
the learned Chief Justice has observed that the lapse of the period of limitation 
prescribed for restoration of possession under the Act creates a vested right in favour 
of the landlord against any claim for restoration of possession. There cannot therefore 
be an automatic conversion of a suit for injunction in the civil Court into an &pplica- 
tion for restoration of possession before the revenue Court which may have the effect 
of nullifying the vested rights accrued in favour of the landlord by reason of the 
cultivating tenant having failed to take the proper steps for restoration as prescribed 
by the statute. . i i 

It is of course open to the Legislature to introduce a legal fiction. But neither 
the civil Court nor the Revenue Divisional Officer can import a- legal fiction sc 
as to grant a relief to a party who is not asking for such. a relief. 


The plain words ofsection 6-A of the Act clearly indicate the scope of that pro- 
vision. The suit which is sought to be transferred must! be one for possession or 
injunction in relation'to any land. The defendant in'such a suit can if he is a culti- 
vating tenant entitled to the benefits of the Act have the trial of the suit before 
the Civil Court interrupted and haye the suit transferred to the Revenue Divisional 
‘Officer. On a transfer being ordered in terms of that section the Revenue Divi- 
sional Officer shall deal with and dispose of the suit as though it were an application 
under the Act. Before the section can operate, three conditions must be fulfilled. 
The first is that the defendant must be a cultivating tenant ; tlie'second is that he 
must be entitled to the benefits of the Act ; the third is that he must on a transfer 
of the proceeding to the Revenue Divisional Officer be in a position to obtain one 
or other of the statutory reliefs provided for in his favour under the Act. Without 
the concurrence of these three conditions no transfer should be ordered by.the civil 
Court under the provisions of section 6-A of the Act. um 


In a simple suit for an injunction laid in a civil Court for restraining the de- 
fendarit in the suit from interfering with the plaintiff's possession and enjoyment of 
the land, the defendant even if he were to be a cultivating tenant entitled to the 
benefits of the Act cannot gain anything by merely having the forum of adjudication 
being shifted from the civil Court to the Revenue Court. It is obvious that a Re- 
venue Court cannot grant any injunction. The Revenue Court has no jurisdiction 
to consider the question whether an injunction can or cannot be granted. In 
Ramaswamy Pappiah v Ellappa Gounder?, decided by Ramachandra Iyer, J., the ex- 
tract as per the Report of the Shortnotes is as follows : 
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e 
“ An injunction, which is a preventive remedy, is granted by Courts under the specific provisions- 
of the Civil Procedure Code. There is no inherent power in any Tribunal to grant an injunction , 
unless the jurisdiction to grant it is expressly conferred by a statute and such a power cannot be'*assumed 
by implication.” : 
* * * * . + +o 
* Hence a Revenue Divisional Officer would have no jurisdiction to grant an ipjunction res-- 
training a landlord from entering his property. The tenant has always gothis remedy in such cases 
to approach the civil Courts for relief by way of injunction.” 


Inthe present case we are not informed that the defendant in the suit has pre- 
ferredany application before the Revenue Divisional Officer for restoration of posses- 
` sion. Whether it will be open to him to prefer any such application in future if he 
has not already preferred one is a matter on which we need not express any opinion. 
In any view of the matter we do not see the necessity for a transfer of the suit from. 
the file of the civil Court to that of the Revenue Court. There are only three possi- 
bilities arising on the pleadings of the parties in the case. Firstly the plaintiff in the 
. Suit might have been in possession of the suit lands on the date of the suit and the 

defendant may not be a cultivating tenant entitled to the benefits of the Act. If 
this is the real position it is obvious that an injunction must issue in favour of the 
plaintiff. In fact even the terms of section 6-A cannot operate and the suit cannot 
be transferred. Secondly the plaintiff might have been in possession of the suit 
lands on the date of the suit but the defendant might be a cultivating tenant entitled 
to the benefits of the Act. In this case also the civil Court will have to grant an in-. 
junction but this decree for injunction will however be subject to such order as tht 
Revenue Divisional Officer may pass by way of restoration of possession or otherwise- 
at the instance of the tenant and as a result of appropriate proceedings which he 
might take under the Act. The third possibility is that the plaintiff might not have 
been in possession of the süit lands on the date of the suit. In such a case whether- 
the defendant is a cultivating tenant entitled to the benefits of the Act or not the 
suit must fail. We are therefore of opinion that taking any view of the. matter- 
section 6-A of the Act cannot properly govern the case. We have held already 
that the finding of the learned District Munsiff even on the question whether the 
defendant is a cultivating tenant entitled to the benefits of the Act or not is erroneous 
` in law and unsustainable. 


The Civil Revision Petition is allowed ; the judgmént of the learned District 
Munsiff is set aside and O.S.No. 135 of 1956 is restored to the file of the District 
Munsiff, Tiruvarur, for being re-tried on all the issues arising in the case, the parties 
being at liberty to adduce such further and additional evidence as they think fit. 
There will however be no order as to costs.= : ; 


R.M. Petitio® allowed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
' Present :—Mr Justice RAMACHANDRA IYER. 





-Kochadai Naidu and another ..  Petitioners'* 
v. : . 
Nagayasami Naidu and otherse] .. Respondents. 


Civil Procedure Code (V of 1908) section 24. and Criminal Procedure Code (V of 1898), section 146— 
Proceedings transferred by a criminal Court to a civil Court under section 146 of the Criminal Procedure Code— 
Power of civil Court to transfer under section 24, Civil Procedure Code. 


To a proceeding on a reference to a civil Court under section 146 of the Criminal Procedure 
Code relating to an issue as to possession of immoveable property, all provisions of the Civil Pro- 
cedure Code will apply except those relating to costs, appeals, reference, review, etc. It would follow 
that the provisions of section 24 of the Civil Procedure Code will also apply to such proceedings 
and a matter referred to a civil Court under section 146 of the Criminal Procedure Code by a Magis- 
trate could be transferred to another civil Court by the superior Court under section 24 of the. 


Civil Procedure Code. 


- - s A 2 j 


*C.M.P. No. 5261 of 1960. - 5 5 + "*l6th October, 1960. 
S "Pss x - (14th Asvina, 1882—Saka). 
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[ Scope of the provisions in Section 146, Criminal Procedure Code, explained; ‘proceeding’ 


_ within the meaning of section 24, Civil Procedure Code, considered. Case Law referred.] . 


Petition praying that in the circumstances stated in the affidavit filed therewith 
the High Court will be pleased to direct transfer of the proceedings in M.C.No. 8 of” 
1957, on the file ofthe Court ofthe District Munsif, Periakulam, to the file of the. 
Court of the Subordinate Judge, Dindigul. 

M. Natesan, fox the Petitioners. 


V.C. Veeraraghavan, G. Ramanujam, V. Ramaswami, S. V. Padmanabhaswami 
and V. Narayanaswami, for the Respondents. 


The Court made the following 


ORDER :—This application is filed under section 24, Civil Procedure Cede, for: 
the transfer of the proceedings in M.C.No. 8 of 1957 on the file of the District Munsif's 


, Court, Periakulam, to the Sub-Court, Dindigul, to be tried along with O.S. No.35 of 


1958 on its file. The petitioners who are the sons of the 3rd respondent, and respon-- 
dents 1 and 2 are descended from a common ancestor. The former claimed that 
they were members of a joint Hindu family with the latter. Respondents 1 and 2,. 
however, state that the 3rd respondent had been taken in adoption by a divided pater- 
nal grand uncle of theirs, and that there is no such coparcenary as claimed. Some 
time ago disputes ensued between the parties in regard to the possession of certain pro- 
perties, and they assumed such proportions as to threaten a breach of the peace. "The 
police, thereupon, initiated proceedings under section 145, Criminal Procedure Code, 
against both the parties before the Executive First Class Magistrate, Usilampatti,, 
in N.C. No. 8 of 1957. The Magistrate attached the properties and forbade either- 
party from entering them. After examining a few witne.ses, the Magistrate felt: 
that the matter was one where the questions involved could only be decided by a. 
civil Court, and, accordingly, by his order, dated 1st December, 1958, directed the- 
parties to establish their respective rights in a suit. Even before the disposal of that 
case, the petitioners had instituted O S. No. 35 of 1958 in the Sub-Court, Dindigul,. 
for partition of the disputed properties. 


While that suit was pending, there was a change in the personnel of the Execu-- 
tive First Class Magistrate, Usilampatti. The Magistrate who succeeded.the one 
who passed the order, dated rst December, 1958, was of the view that the disposal 
of the proceedings under section 145, Criminal Procedure Code was not in accor- 
dance with the Code of Criminal Procedure as amended: he, therefore, revived’ the. 
case. Finding however, that it was difficult to decide as to which of the parties. 
was in possession on the material date, he referred the matter to the District Munsif,. 
Periakufim, for a decision under section 146, Criminal Procedure Code. This. 
order was passed on 6th Novermber, 1959. 


In the present petition, it is prayed that M.C. No. 8 of 1957, now pending deci-- 
sion in the District Munsif's Court, Periakulam, should be transferred to the Sub-. 
Court, Dindigul, to be tried along with O.S. No. 35. of 1958. 


There can be no doubt that, having regard to the questions involved, it would 
be convenient if not desirable that both should be tried together. The only ques- 
tion to be considered is whether it would be competent to a superior Court, acting- 
under section 24, Civil Procedure Code, to transfer M.C. No. 8 of 1958 to a civil 
Court other than the one to which the Magistrate referrred the case. 


Before applying to this Court, the petitioners approached the District Judge, 
Madurai, for a transfer of the proceedings so as to enable a disposal of the two mat-. 
ters by the same Court. The learned District Judge, while he realised that it would’ 
be convenient to have both the matters disposed of together, declined to grant the- 
application, as in his view section 24, Civil Procedure Code, would not authorise the 
transfer of a quasi criminal proceeding, namely, the reference under section 146, 
Criminal Procedure Code, from the Court, in which it‘was pending to another civil 
Court. . us i : Sc i 
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Section 24, Civil Procedure Code, confers a power on the High Court, and the ' 


District Court to transfer any suit, appeal or other proceeding pending in a Subordi- , 


nate Court, to another Court subordinate to it, which would be competent to try and 
dispose of the matter. The competence referred to in the section is with reference to 
pecuniary and not territorial jurisdiction. In a case where a dispute relating to 
possession is referred under section 146, Criminal Procedure Code, to a civil Court, no 
question of valuation might perhaps arise. Therefore, if it were found that the 
case would come within the scope of section 24, Civil Procedure*Code, the proceed- 
ings can be transferred to any other subordinate civil Court. Further it is not dis- 
puted that the Sub-Court at Dindigul will be competent to entertain and decide 


MX. No. 8 of 1957. 


Now a matter referred to a civil Court under section 146, Criminal Procedure 
"Code, is neither a suit nor an appeal. It has to be seen whether it could be 


-comprehended by the term “ proceeding ”. 


On behalf of the respondents 1 and 2 it is contended that a matter reférred toa 
civil Court under the provisions of section 146, Criminal Procedure Code, will not 
‘be a proceeding coming within the terms of section 24, Civil Procedure Code and 
even ifit were held to be one such it would be a criminal rather than a civil proceeding 
and that it would not be one within the jurisdiction of a superior civil Court te 


‘transfer. 


Before dealing with the arguments, it is necessary first to consider thenature of 2 
proceeding under section 145, Criminal Procedure Code and the jurisdiction of the 
civil Court under section 146, Criminal Procedure Code. Section 145, Crineinal 
Procedure Code, is enacted with a view to prevent offences relating to immoveable 
property which are likely to lead to breach of the peace. “The Privy Council charac- 
terised such proceedings in Denomoni Chowdadhrani v. Brojo Mohini, as police proceed- 
ings intended to prevent the commission of an offence. The offences contemplated 
‘by the section would often be committed in the assertion or under the colour of a 
right. A summary adjudication of what essentially would be a civil dispute would 
be necessary before any preventive action could be taken. Section 145 (4) invests 
the Magistrate with a right to decide the dispute regarding possession of immoveable 
property and to ascertain which of the parties was in actual possession on the date 
of the preliminary order, or within two months prior thereto in case there was a 
wrongful dispossession of a party during that period: The party so found to be in 
possession will be entitled to be in possession till evicted in due course of law. But 
adjudication of possessory rights may not always be easy. Very often questions re- 
lating to possession get mixed up with those relating to title. There may be dif- 
ficulty also in assessing the nature or quantum of possession sufficient to constitute 
actual possession. In certain cases a conflict of testimony of witneesses might itself 
render the decision difficult: Section 146, Criminal Procedure Code, provides for 
‘such cases. Where the Magistrate finds that none of the parties are in possession of 
the property, oris unable himselfto decide which ofthe disputants is in actual posses- 
sion of the property, he can refer the question for the decision of a civil Court having 
jurisdiction over the subject-matter of the dispute. In such a case the Magistrate 
should draw a statement of the case, and forward the record to the civil Clourt for 
determination as to whether any or which of the parties was in possession of the dis- 
puted property, directing the parties to appear before the civil Court on a date to be 
fixed by him. But once the reference is made, the civil Court will not confine to the 
record of evidence sent by the Magistrate : it can take-such further evidence that the 
parties may choose to produce (sub-section (1-A)). After the enquiry, the civil 
‘Court should record a finding and send the same to the Magistrate who should 
dispose of section 145, Criminal Procedure Code, proceedings conformably to such- 
finding (sub-section (r-B)). There is also a provision for an order as to payment 
of costs. Sub-section (1-D) states that no appeal, revision or review will lie against 
ee celles, - 

1. (1901) 12 M.LJ. 83 : L.R. 29 LA, 24 : LL.R. 29 Cal. 187. (P.C.). 
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‘the finding of the civil Court. ^ ^" ..^ s U P 


A dispute about possession of immoveable property is essentially a Civil dispute; 
the nature of the question involved in all such disputes possibly induced the Legisla- 
„ture to invest a jurisdiction in the civil Court. In Rangammai v. Subbarayulu!, 
Ramaswaihi, J., likened the civil Court functioning under section 146, Criminal 
‘Procedure Code to that of an expert referee like the Hindu: Pandits and Muslim 
Muftis whose opinions on customary law was resorted to by British Judges in olden 
times. The analogy furnished by the learned Judge enabled the Advocate for the 
contesting respondents to raise a contention that the jurisdiction of the civil Court 
-was merely consultative or advisory. That, however, isnot correct. The jurisdic- 
tion conferred on the Civil Court, is by the statute and not one under the Magistrate’s 
own authority. Assuming that such a reference or delegation could be legal the 
civil Court will have a duty to decide the question referred by virtue of the statute. 
The Magistrate on his part would be bound by the finding given by.the civil Court 
on the question of possession. * : 
Section 146 (1-À) provides for the taking of further evidence by the civil Court; 
that provision cannot be held to be exhaustivé of the procedure to be followed by that 
Court ; possibly it was invested by way of-abundant caution to avoid a contention 
that the civil Court should be confined only to the materials or record sent up by 
the Magistrate. Having regard to the fact that the section.is silent about other 
matters of procedure and the fact that the jurisdiction is conferred on the civil Court 
qua a civil Court, the well settled rule, namely that where a statute confers on the 
ordinary Courts of the land a jurisdiction to decide a particular dispute, such Courts 
would be governed by the ordinary rules of procedure applicable to its own proceed- 
ings under the law. Section 4, Civil Procedure Code provides that when there is a 
conflict between the Code and any special jurisdiction or power or any special proce- 
dure préscribed by or under any other law, it is the latter that would prevail; but in 
the présent case there is no such conflict and it would follow that a civil Court in 
rendering a decision on a matter referred to it under section 146, Criminal Procedure 
Code would be governed by the Civil Proedure Code except in so far as it is either 
inconsistent with or abrogated by section 146, Criminal Procedure Code. The statute 
(Criminal Procedure Code) itself appears to have recognised this principle when it 
enacted sub-section (1-D) to section 146 prohibiting appeals, revisions and reviews 
evidently for the reason that if no such provision were made, there would be a right 
to resort to such proceedings under authority of the Civil Procedure Code. ` 


Thus, the following characteristics exist in a matter referred to a civil Court under 
section 146, Criminal Procedure Code. (1). The forwarding of the case to and the 
decision by the civil Court is a definite step in the juricial determination of the 
question of possession (which is a civil right) in certain class of disputes covered 
by section 145, Criminal Procedure Code. (2). That jurisdiction of the civil Court 
is by virtue of a statute and it is neither a delegate nor agent of the Magistrate or one 
whose function is merely advisory ; the finding or decision of that Court on the ques- 
tion referred would be binding on the Magistrate. (3). The Civil Court in determin- 
ing the question would be governed by its own procedure except in regard to matters 
provided by sub-section (1-D) of section 146, Criminal Procedure Code. ' . ` 

It is then necessary to consider whethet these characteristics would be sufficient 
to constitute.the case during its career in the civil Court as a ** proceeding ” in that 
‘Court so as to render section 24, Civil Procedure Code, applicable. The word 
** proceeding " is defined in the Shorter Oxford Dictionary as '* doing, a legal 
action or process, any act done by the authority of a Court of law." In “‘ Words 

- and Phrases ? Permanent Edition, Vol. 34, a number of meanings taken from Ameri- 
can decisions are given for the word **proceedings". ‘Two of them which I give be- 
low bring out the essential import of the words. ae ie ` M 

( 1) “The word “ proceeding” ordinarily relates to forms of law, to the modes in which judicial 

transactions are conducted” (page 141). (2) “ The term *' proceeding” is a very comprehensive 





1. ALR. 1960 Mad. 169. 
44 Ep 
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term and generally speaking means a prescribed course of action for enforcing a legal right and hence 
it necessarily embraces the requisite steps by which a judicial action is invoked.” (Page 142-) : 
In, Ramanathan Chettiar, Yn re1, Venkataramana Rao , J , construing the meaning of 
the term as it occurred in the Court-fees Act of 1870, observed that the word had 
been interpreted in various senses in different statutes according to the intent and 
scope of the statute, sometime in a narrow sense and sometimes a wide sense, and the, 
word when used alone had been interpreted to mean “‘ all judi¢ial proceedings." In 
Ganga Naicken v. Sundaram Iyer®, Kxishnaswami Nayudu J., held that the meaning to 
be given to the word “proceeding " would depend on the scope of the enactment in 
which it occurred and the context in which the word was used. The learned 
Judge held that a copy application which could not be held to be a step in any action, 
would be a proceeding within the saving clause contained in section 87 (2) of the 
Madras Court-fees Act, 1955. Recently, I had to construe the same section in 
regard to the proceedings before the Collector antecedent to an award under the 
Land Acquisition Act in Firm of Cakravarti Iyenar v. Collector”. ‘The following passage 
at page 209 stated the rule of interpretation thus : ; 

“Tt is an accepted rule of interpretation, where a statute does not provide an interpretation 
for a particular term or phrase, in order to arrive at the true meaning ofthe word or phrase one should 


have to understand it in connection with its context, collocation, etc. in accord with the intention 
of the enactment and that no word or phrase should be understood detached from the context." s 


Learned counsel for the contesting respondents contended that a proceeding under 
the Code of Civil Procedure should satisfy two conditions, namely, (1) that it shoufd 
have been initiated in that Court, and (2) that the Court should be competent to 
give relief to the party. In support of the contention reliance was placed on theedeci- 
sion in Sheonath Prasad v. City Magistrate". I shall advert to that decision later. 
Prima facie the first of the two qualifications set out above does not appear to be an 
essential one. One can refer in this connection to the decision in Ramakka v. Negasam® 
a case which in some respects is analogous to the present one. "There in a suit for 
partition the matter was remitted for enquiry into mesne profits by a Commissioner. 
]t was held that proceedings before the Commissioner would be governed by the 
provisions of the Code (Order 18. rule 1 in that case) by virtue of section 141 which 
made the provisions of the Code applicable to “other proceedings". A, matter 
which was referred to a Commissioner was treated as a proceeding before him. The 
second ofthe qualifications suggested mixes up two distinct ideas. Authorityto enter- 
tain a matter and dispose of the same need not necessarily include an authority to 
grant the relief. For example if the jurisdiction of a Court to entertain a suit is 
contested, the Court can investigate the matter and if it finds that it is beyond its 
jurisdiction, it has only to return the plaint ; no final order in the suitcould be 
passed. But yet it cannot be denied that it would be proceedings in that Court. I 
cannot, therefore, agree that in order that a matter before a Court should be held 
to be part of its proceedings, it should either have commenced in that Court or that 
the Court should have a power to grant relief thereon to a party. I have already 
“indicated that the term ** proceeding " is not a technical expression with a definite 
meaning attached to it, but one the ambit of whose meaning will be governed by the 
statute. Essentially the term indicates a prescribed mode in which judicial busi- 
ness is conducted. Section 24, Civil Procedure Code is a provision in an enactment 
which is a Code, which is exhaustive on all mattersprovided for by it. Therefore 
the term should have a comprehensive meaning so as to include all matters of judi- 
cial adjudication to which the Code will apply. As the provisions of the Code will 
apply to a matter referred under section 146, Criminal Procedure Code that will be'a 
proceeding to which section 24, Civil Procedure Code would apply. 


It was next contended—a contention which found favour with the learned 
District Judge—that the proceedings on a reference under section 146, Criminal 
Procedure Code were criminal proceedings, and that the provisions of section 24, 
E ———MM——————————À 

=e ; 
is 1 M.L.J. 111. 4. A,LR. 1959 All. 


. & v 9 467. 
. (1956) t M.L.]. 63. oa fy 5. (1923) 48 M.L.J. 89: LL.R. 47 Mad. 800, 
1960) 2 M.L.J. 207. E 
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Civil Procedure’ Code could not be invoked for enabling a transfer thereof from one 
' Court-to another. I cannot agree with the contention. Section 24 is not in terms 
restricted to civil proceedings alone, but it is wide enough to include all proceedings 
that may be pending in a subordinate civil Court. That consideration. 'apart, 
the proceeglings so long as they remain in the civil Court should in my opinion be 
regarded only as a civil proceeding. Reliancé is, however, placed on two decisions 
that have taken a contrary view. Bodh Narain v. Deo JNarain!, was the first of the 
cases cited. It was held in that case that a reference to a civil Court by a Magistrate 
under section 146 (1), Criminal Procedure Code was not a suit or a proceeding 
coming under section 141, Civil Procedure Code and that therefore, limitations as 
‘to pecuniary jurisdiction of the civil Court will not'apply. The same view was 
taken in the next case on which reliance was placed, namely, Sheonath Prasad v. 
City Magisirate2. In neither of the two cases did any question arise as to the powers 
of transfer, whether it could be made under section 24, Civil Procedure Code or 
under any appropriate provisions (e.g. Section 561-A) of the Criminal Procedure 
Code. In the latter case Sri Justice Jagdish Sahai observed that the proceedings under 
section*146, Criminal Procedure Code on reference to the civil Court retained its old 
moorings and did not change its character from criminal to civil proceedings, and 
that they could not become proceedings instituted in that Court. The learned Judge. 
tonsidered that, as the initiation and final disposal of the matter was in the criminal 
Court, and as the function of the civil Court was of a limited character (the title 
to the propertie: not being adjudicated on), the proceedings could not be considered 
as a suit or one coming under section 141, Civil Procedure Code. With great 
respgct to the learned Judge, I cannot agree with some of the observations in the 
judgment. I have pointed out earlier that a matter in order to constitute a proceed- 
ing ofa Court need not be initiated in it nor that the Courtshould be competent to 
make a final orderthereon. Itis not necessary either that the Court should be com- 
petent to adjudicate the title of the parties. There are several. matters, e.g. claim 

proceedings, observation proceedings, a suit under section g of Specific Relief Act, 

etc.. in which title cannot be adjudicated. It cannot be denied that they are civil 

proceedings. That a proceeding, though criminal in nature, could be regarded as 

civil, if it were to be adjudged by a civil Court, has been recognised in Kumara Vel 

v. Shanmuga®. It was held in that case that a civil Court did not cease to function: 
as a civil Court when it considered an application made to. it under section 476, 

Criminal Procedure Code, and that in regard to such applications, the Code of 
Civil Procedure would apply. Adopting the principle ofthe Full Bench.decision, 

I would hold that the proceeding in the instant case would be a civil proceeding 

inso far as the decision of the issue referred to the Court is concerned. 


e 

A. case where the civil Court was by statute entrusted with che decision of an 
issue arising between the parties in a proceeding before the Revenue Court arose in. 
Basant-Lal v. Mt. Chirajee*, where it was held that -the issue so referred was an original 
matter in the former Court and would be proceedings in that Court so as to attract 
the operation of section 141, Civil Procedure Code. In Maha Ram, v. Harbans® a Full 
Bench of the Allahabad High Court held that a civil Court to which an issue relating 
to a proprietary right submitted by a Revenue Court acting under section 271 of the 
Agra Tenancy Act was entitled to follow the Code of Civil Procedure in determining 
the issue and refer the matter to arbitration. In my opinion, the true principle is that,. 
where the legislature confers a special jurisdiction on recognised Court and is silent 
as to the manner jn which that jurisdiction is to be exercised, it will only be an addi- 
tion to the existing jurisdiction of that Court, and all rules of procedure that apply to 
its ordinary jurisdiction will be attracted in regard to tlie special jurisdiction as well. 
That rule would apply to a civil Court determining an issue as to possession on a 
reference. under section 146, Criminal Procedure Code. To such a proceeding all 
provisions of the Code of Civil Procedure except those relating to costs, appeals, 





1. A.LR. 1958 Pat. 308. 762 (F.B.). » Ns 
2. A.LR. 1959 All. 467. 4. AIR; 1934 Al. 8&.  ..- 
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reference, review, etc., would apply so far as they are not inconsistent with the nature 
of those proceedings. It would follow that provisions of section 24, Civil Procedure - 
Code would apply to such proceedings. 


: . -The petitioners have as stated earlier made out a case for the necessity for a 
transfer. . The proceedings in M.C.No. 8 of 1957 on the file of the Distriet Munsif's 
Court, Periakulam will, therefore, be transferred to the Sub-Court, Dindigul, to be 


tried along with O.S. No. 35 of 1958. . 
No order as to costs. 
R.M. | ——— Petition allowed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. i 
: PRESENT :—MR. Justice ANANTANARAYANAN. 


V. Kanakaiya Chetty and Company a registered firm of 
Hardware and Iron Merchants carrying on ‘business 
at No 148, Nynappa Naick Street, P.T., Madras 
and another i .- Appellants®* 
D 


The Union of India represented by the General Manager, 
|. Southern Railway having his office at Adam's Park, 
P.T., Madras .. Respondent. 


. . Railways Act (IX of 1890), section 72— Measure of liability—Goods lost by organized raid by thieves and 
by looting —If the Railway Administration is liable for the loss. 


Where not merely a large scale and organized raid by thieves occurred, but the open wagon cons 
taining the goods was looted by the thieves, no general proposition can be laid down that a fact of this 
kind should be proved by direct evidenee by the Railway Administration. The Administration 
is entitled to plead that the fact could be established by circumstantial evidence also. The Railway 
Administration would not be guilty of any neglect if this is established. 


"The criterion in section 151 of the Contract Act of the care that should be taken by a man of 
ordinary prudence, under similar circumstances, in respect of his own goods, does not imply any 
heroic measure of responsibility, or conduct. 

Appeal against the Decree of the City Civil Court at Madras in Original Suit 
No. 262 of 1955. 


T. S. Nagaswami Ayyar for Appellants. : 
S. S. Ramachandra Ayyar for Respondent. 
The Court delivered the following 


Jupcmenr —The facts of this appeal are that the plaintiffs in the Clourt below 
were consignees in respect of goods consisting of 213 steel squares and 183 steel flats 
(of 18 feet length) weighing 20 tons. This consignment was despatched on 
13th December 1953, by the Indian Iron and Steel Co., Ltd., Burnpur, West Bengal 
at railway risk under R.R. No. 46111, through wagon N.W. 50009 K.C. 20 G.V. 
The record shows that this wagon was part of an Express Goods Train which ran 
between Burnpur station and Madras Salt Cottaurs. When the first plaintiff 
obtained delivery at Madras, he found that the contents ofthe wagon had been dis- 
turbed,'andso asked for open delivery with re-weighment It was then discove- 
red that the goods received at Madras weighed 239 maunds, 1 seer as against the 
invoice weight of 547 maunds, 10 seers. Since the Railway Administration 
(defendant) understood delivery in texms of weight, not description of goods, it 
is the deficiency in weight that is material. The first plaintiff wrote on 4th January, 
1954 to the Chief Commercial Superintendent ofthe Southern Railway claimimg 
Rs 4,443-7-0,.the value of undelivered goods. l 


The defence to this action by the Railway Administration is that this Express 
Goods Train was stopped twice.by an organised band of thieves, who effected their 





*(C.C.C. Appeal No. 79 of 195 : i ` roth November, 1960. 
r, TE g i ed 2 . : ~, (19th Kartika, 1882-Saka), 
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purpose by disconnecting the vacuum pipe and thus bringing the train to a stánd- 
` still, between Biccavole and Dwarapudi and again between Dwarapudi and Kadiam: 
This gang looted the train, and the deficiency in this case entirely arises from this 
organised and large-scale theft. Ultimately certain articles thrown on the track 
were recovered, and it is interesting to note that the Railway Administration later 
offered to return 88 of those articles, alleged to be part of this consignment. But 
the records prove that those articles were not part of this consignment, and hence 
the appellants refused to take delivery of them. Another important fact is that, 
out of a much larger gang, six persons were later apprehended by the Railway Police 
and successfully prosecuted. "The Administration disclaims any complicity of its 
‘servants, or any responsibility springing from neglect of its duties as bailee in respect 
of these goods. 


The learned First Assistant Judge of the City ‘Civil Court tried this action on 
the merits, after framing the relevant issues. He came to the conclusion that the 
goods were lost by theft, in spite of due care and caution taken by the Railway 
Administration (issue 4). He dismissed the suit with costs to the defendant-Adminis- 
tration. or 


The legal principles applicable to this action are not in dispute. They are 
enunciated in section 72 (1) of the Indian Railways Act, and, broadly stated, the 
responsibility of the Administration is that of a bailee under sections 151, 152 
and 161 of the Indian Contract Act of 1872. Further, sub-clause (3) of section 
72 specified that this responsibility is not affected by anything relating to the res- 
pongibility of carriers in the common law of England-or in the Carriers Act, 1865. 
It is well known that a special and higher responsibility, not being part of the ordinary 
law of bailment, was imposed by the law of England on carriers. We are not now 
concerned with this, nor with the further statutory modifications of that liability. 
The present liability is primarily that of a bailee, upon the standards specified in 
section 151 of the Contract Act, following the principles expounded in the leading 
case of Coggs v. Bernard’. I might here observe that the criterion in section. 151 of 
the care that should be taken by a man of ordinary prudence, under similar circum- 
stances, in respect of his own goods, does not imply any heroic measure of responsi- 
bility or conduct. Though some men might defend their goods, even at the risk 
of injury to person or loss of life, that is not the standard to be imposed in respect of 
a bailee. This is of some relevance in the present case, when we come to the facts 
regarding the actual raid. 


The facts of the actual raid fully appear in the record from the evidence of 
the guagd Durkaprasad (D.W. 2) and from contemporary reports, particularly 
Exhibits B-4, B-6, B-7, B-8, etc: There were two stages of this raid, first at Biccavole 
where the train arrived at 21-17 hours. When D.W. 2 peeped through the forma- 
tion on the right side of the track, he found two persons running into the field from 
the train, after the train had been compelled to stop on the sudden drop of vacuum. 
There can be no doubt at all that the vaccuum pipe was disconnected, compelling 
the stoppage of the train, and a raid carried out. From 21-42 hours to 21-55 hours 
the train was stopped there,'to secure two iron flats lying on the track. Again, 
when the train approached Dwarapudi, the guard looked out and saw iron angles 
dropping down on both sides of the track. He sent signals to the driver for backing 
the train, but the driver was unable to act upon them, presumably because of danger 
signals on the track, So the train went forward and the gang of robbers again got 
into the train, and started throwing angles on both sides. The guard himself 
counted more than 105 such angles. ‘Admittedly, this second part or stage of the 
raid occurred between 10-08 p.m. and 10-25 p.m., when the train reached Kadiam 
from Dwarapudi. The detailed report of the guard (Exhibit B-5), also shows that 
the station staff were so terrorised that they refused to proceed and to check the effects 
of the raid. In Exhibit B-35, the guard complains of the indifference of the station 
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staff at Dwarapudi and Kadiam, but the record makes it clear that this was not 
indifference, but cowardice. Apparently as the record itself suggests in one context, 
the staff feared that the robbers might throw stones. As I said earlier, the matter 
was duly reported to the Railway Police, a number of articles were recovered from 
the track, though unfortunately none of the articles belonging to theeappellants 
were recovered, and certain of the miscreants at least were successfully prosecuted 
in due course. . : 


In this state of evidence , the question is whether the Railway Administration 
(the defendant) is at all liable for deficiencies in this consignment, applying the well 
known legal principles to the instant facts, ` I shall first summarise the contentions | 
of learned counsel for the appellants on this aspect, before I deal with them seriatim. 
. Learned counsel for appellants urges, firstly, that there is no intrinsic and satis- 
factory evidence to show that the loss of the articles in the open wagon in which 
the goods of appellants were carried, was really due to the raid. We have the evi- 
dence of the checker Sri Chakravarthi (P.W. 1) to show that the goods were loaded 
in the open wagon, and secured in such manner as permitted, in the usual aay at 
Burnpur. We have the evidence about the short delivery at Salt Cottaurs, Madras, 
We have no evidence directly proving that, during the organised raid by the thieves. 
the contents of this wagon were also looted. Learned counsel pleads that the des 
ficiency might have occurred later, by some Railway employees taking advantage 
of the fact of the raid, to rob these goods, Secondly, it is argued that it was phy; 
sically impossible that these heavy iron goods secured in an open wagon could have: 
been stolen during the short period of the raid, particularly as goods of this descri- 
ption were not found lying on the track at all. Admittedly, other goods, mainly 
angles, were recovered. Thirdly, it is pointed out that such documents as Exhibits 
B-9 and A-21 show that there were prior reports of suspected thefts on this track. 
The Railway Administration ought to have taken steps to prevent their recurrence. 
If at least, an armed sentry had been sent along with the train, to fire a shot if any 
such incident occurred, the thieves would have been frightened away, and there 
would have been no appreciableloss. Finally, itis urged that the Railway Adminis- 
tration was callous in the extreme in replying to the complaint of the appellants, 
or in taking prompt and energetic action thereon. Certain essential records have 
also not been produced, and all the eviderice available upon this aspect has not been 
adduced by the defendant-Administration. 
I have carefully considered these arguments, in the light of the record and the 
authorities cited before me. Of the authorities cited, many relate to losses under 
totally different circumstances, particularly from covered wagons. In addition to 
those authorities which I propose to specify, I might refer also to Barada Chandra v. 
Assam Bengal Railway, Secretary of State v. Nand Ram? and Mathra Prasad v G. I. P: 
Railway Co.?. But, unfortunately there is no domain. of case-law where precedents 
‘are less helpful in determining such a responsibility as the instant one and obviously 
each case will have to be assessed upon its own facts ; the decisions can but reiterate 
the broad principles which I have earlier referred to, and which are not in dispute. 
Thus, in The South Indian Railway Company, Limited v. Messrs. V. M. S. P. Brothers* 
there was no actual evidence of theft. Further, the learned Judges specifically 
found that unknown persons must have been able to break open a closed wagon, 
and to get into it while it stood on the platform at Erode Station, They also found 
that the train could not'have been entered into while it-was actually running bet- 
ween Erode and Pasur. ‘-Wilful neglect? was held established under these parti- 
cular circumstances. In Brindraban v. G. I. P. Railway Company® we have again to 
deal with a closed wagon, with the absence of any device to exclude thieves, and the 
frequency of prior thefts, in respect of which no precautions had been taken. ` In 
Surat Cotton Spinning and Weaving Mills Limited v. The Secretary of State for India in 
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Counsel! a presumption under section 114, Illustration (g) of the Evidence Act was 


* drawn, because certain vital evidence had been suppressed by the Railway Adminis- 


tration. This pointed to a complicity in the theft by some members of the Adminis- 
tration, which the Court assumed as a justified inference on the facts. In Kashi 
Ram v. Ed. Railway Company®, ‘ Wilful neglect? was held established where the 
Railway had failed to provide any communication between the guard and the 
driver of the engine even for an emergency. It cannot be said that any of these 
cases has much bearing upon the instant facts. 


I have carefully considered the arguments advanced and the probabilities 


- stressed by learned counsel for the appellants. I have no doubt whatever that, 


not merely a large scale and organised raid by thieves occurred in this case, but 
that the open wagon containing the goods of the appellants was looted by these 
thieves. Obviously, we cannot lay down a general proposition that a fact of this 
kind should be proved by direct evidence. lf such a burden were to be imposed 
on the Railway Administration, it would imply that the administration is liable as a 
bailees unless it could adduce evidence of persons who saw the entire theft or robbery 
at every stage, and with regard to every wagon. Clearly, the Administration is 
entitled to plead that the fact could be established by circumstantial evidence also. 
"The evidence of the guard that he saw 15 thieves, does not at all appear to be conclusive 
that no more took part. On the contrary, it is quite likely that a much larger 
number took part, and that the guard could see this number alone. Again, the 
evidence relating to the recoveries does not seem to me to exclude the possibility 
that many other goods in this train were looted, and thrown on the track, which 
wefe not recovered at.all. We simply do not know how many people organised 
the raid, and what arrangements the thieves had made for taking away the articles 
as they were thrown on the track. It is true that the goods of the appellants were 
in a open wagon, secured in such fashion that the thefts could not have happened 
without the use of at least a hammer, and without the co-operation of several 
men. But when the thieves were audacious enough to cut or disconnect the vacuum 
pipe, and carry out a large-scale raid, taking advantage of the lonely locality and 
the night time, I do not see why they should not have brought implements, in order 
to remove all those articles. On the contrary, the alternative hypothesis that, 
taking advantage of this raid, railway employees at some later stage might have 
removed those articles for their gain, seems to me to be quite fantastic. It is not 
supported by a single fact or probability in the record. Learned counsel for the 
Administration has furnished me with the actual transit particulars of this train, 
and it is at least clear that the train arrived only two hours late at Tondairpet mar- 
shalling*yard. It is true that the register of timings possessed by the guard has 
not been produced, but the evidence is that this was lost during the Godavari floods. 
There is no evidence fer contra. It is true that a.check could have been made of 
this wagon, by detaching it, at an earlier stage of the journey, such as at Rajah- 
mundry station. But the instructions do not appear to require this, or even to 
permit this. Since the train arrived in time at Salt Cottaurs, or almost in time, 
an extensive check of the contents of this Express Goods Train could not have been 
made, nor I may add, could any railway employees, even acting in large-scale 
concert, have looted the goods of the plaintiff'5 wagon. Rule 110 of the Rules 
referred to by learned counsel, merely requires detachment or readjustment, of 
a open truck, where the load is apparently shifted or where such adjustment is 
necessary. It is not clear from this rule that this has any reference at all to the 
measures to be taken after a theft or similar incident. Presumably, this applies 
to the times when the guard makes his inspection, at the commencement of the 
journey, and before reaching the destination. As the rules stand, I see nothing 
in the rules to justify the argument that the wagon should have been detached 
and the contents inventoried, and checked earlier by the guard himself. In any 
event, this will not affect the main issue of fact. . 
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On the whole, I am thoroughly satisfied that a large-scale raid by thieves took 
‘place, and that-the contents of the wagon of the plaintiffs suffered loss during this ' 
raid, and because of thé activities of the thieves. It is true that this is established 
by circumstantia] evidence alone, but no other inference is possible-upon the facts 
and probabilities. As regards prior thefts, there is only certain evidenge that one 
or two suspected instances were reported in the recent past. -It is difficult to see 
what measures the Railway Administration could have taken, at least with regard 
to open wagons secured. in the usual manner, short of allotting an armed sentry 
or guard to each goods train. Pilferages in the previous cases appear to have 
‘been mere attempts, and were probably treated as isolated instances. I do not 
see that there was a responsibility on the Railway Administration to send an' 
armed escort with this particular goods train. : f 


In result, therefore, I agree with the finding of the learned Judge below on the 
main issue of fact, that the loss in this case was wholly due to the raid, and that the 
administration was not guilty of any neglect in this respect. The record does not 
justify the inference that the Administration failed to discharge its duties aş bailee, 
and was hence bound to make good the loss. 


But, before parting with this appeal, I must observe that the subsequent con- 
duct of the Administration in dealing with this claim, has been unsatisfactory im 
the extreme. "The Administration replied to the claimant after a lapse.of nearly 
IO months, whereas, considering the gravity of the loss and the understandable 
‘chagrin and disappointment of the appellants, the matter should have received 
the most expeditious, thorough. and sympathetic consideration. Indeed, . it 
may very well be that the. bitterness and frustration resulting from the very fadi- 
fferent way in which the Administration chose to justify and explain its own res- 
ponsibilities as bailee in the matter, once the question was mooted, have been largely 
-instrumental in bringing about this action. For this reason, I disallow costs to 
the Railway Administration-defendant throughout, though in dismissing the appeal 
‘costs must usually follow the result. Further, I desire to place on record one or 
.two constructive suggestions in the context of the present facts. Firstly, the Rail- 
"way Administration must realise that its responsibilities as bailee are very real, 
and that when the occasion arises to justify them, this is not to be lightly regarded, 
or taken as a matter of ordinary office routine. Claims of this character should 
receive top priority as matters requiring urgent attention at a high level of effi- 
‘ciency and responsibility. The circumstances should not merely be thoroughly 
investigated, but the claimant should be assured that everything is being done to 
-investigate the claim and to make good the loss, if-the Railway employees have 
been to blame in any way. Also, even if the Railway Administration is fiot liable 
as bailee, because of such unfortunate circumstances as an organised raid by out- 
side thieves, the Administration would do well to consider the claim synipatheti- 
-cally, without prejudice to its own stand. With these observations the appeal is 
"dismissed, with the direction that parties should bear their own costs throughout. 


- V.S. ———— : _ Appeal dismissed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS.. 
Present :—MR. Justice KuNHAMED KUTTI. 
-Ajab Bai. . - .. Petttioner* 
v. 


T. Ramanujachari and another .. Respondents. 


` Madras Court-fees and Suits Valuation Act (XIV of 1955), section 33 (2)—Abplicability—Order regarding 
Court-fee on report-of Court-fee Examiner—If can be revised or reviewed by succeeding judge. un 


. , Two conditions are necessary before a defendant, who claims to be a prior mortgagee, can be 
called upon to pay court-fee on his claim under section ‘33 (2) of the Madras Court-fees and Suits 
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"Valuation Act. The first is that he should pray in | his written statement that the amount due on his 

+ mortgage or charge be determined. ` The second is that there should be a direction in the decree for 
the payment of such amount to him. It is not open to a succeeding Judge to revise or review an 
-order of his precdecessor regarding Court-fce to be paid on the written statement ona i d ofthe 
"Court-fee Examiner. 


Petitién under section 115 of Act v of 1908, praying the High Court to revise 
the Order of the City Civil Court, Madras, dated 8th May, 1959 and made in O.S. 
‘No. 2003 of 1956. 


R. Narasimhacharl and N. Varadarajan, for Pentone 

.The Government Pleader (A. Alagiriswami), for State. 

N. C. Raghavachari and N. S. Varadachari, for Respondents. 
The Court made the following . 


Onpzn.—This Civil Revision Petition raises a question of TER under sec-. 
‘tion 33 of the Court-fees Act. 


The facts briefly are : The plaintiff i in O.S. No. 2003 of 1956 on the filé of the 

City Civil Court filed a suit-on a’mortgage impleading the mortgagor, the first 
-defendant, and the second defendant, the petitioner herein, alleging that she is a 
puisne mortgagee. The second defendant filed a written statement stating that she 
is not a puisne mortgagee but a prior mortgagee. Issues 4 to 6 were raised on this 
"«ontention. They were found for the second defendant and the learned Judge 
gave judgment in the following terms : : 
e As a result of my findings on Issues 1 to 6, there will be a a — decree in | favour of 


the plaintiff as against the first defendent as prayed for subject to the right of the second defend- 
cant. Time for payment six months.” 


At the time of drafting the decree the office, it would appear brought to the 
notice of the Judge that inasmuch as the second defendant claimed priority right in 
respect of her mortgage, she is bound to pay Court-fee on the written statement. 

‘This matter was gone into by the learned Judge, he directed that the second 
defendant should pay Court-fee on the amount claimed by her and the decree be. 
-drafted in Form No. 9 of Appendix D, Civil Procedure Code and granted time for 


payment till roth July, 1959. The correctness did this order is challenged in this 
Civil Revision Petition. 


Under sub-section (2) of section 33 of Madras Court-fees Act which alone is. 
relevant for. the present purpose, two conditions are necessary to call upon a de- 
‘fendant who claims to be a prior mortgagee to pay Court-fee on his claim. The 
‘first condition is that he should pray in his written-statement that the amount due 
-on his mortgage or charge be determined. The second is that there should be a 
direction in the decree for the payment of such amount to him. Neither condition 
is satisfied in this case, and therefore the order directing payment of Court-fee on 
the written statement of D-2 does not appear to be sustainable. f 


There is yet another objection to the order of the learned Judge. On a report 
iby the Court-fee Examiner, the predecessor-in-office of the learned Judge had 
already gone into the question whether Court-fee has to be paid on the written- 
:statement filed by the second defendant. In this order the learned Judge had held 
that the prayer made by the second defendant being superfluous and there. being 
no prayer for payment, no Court-fee need be paid by her. It was not open to the 
‘succeeding learned Judge to review or revise this order. 


In Janaki Ammal v. Rangachari1, Ramachandra Iyer, J. held that where the 
question of Court-fee has been decided on merits by one Judge, the same 
-cannot be reopened by the same Court. "The stages at which it could be enquired 
into has been indicated by the learned Judge. They are: (1) Before the 
registration of the plaint or appeal. In such cases, it: wil be open to the 
‘Court to review, correct and further review-its decision-in the mannerspecified . 
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in'section 12 (1) ofthe Madras Court-fees Act ; (2) After the suit or appeal has beerr 
registered, an issue on the question of Court-fee can be raised by the defendant or: - 
respondent and the Court should decide the matter. In such cases, the decision’ 
will be binding on the Court that rendered it, unless a fresh decision i is aksed for 
by the Court-fee Examiner ; and (3) on the objection of Court-fee Examiners under 
section 18 of the Act, when a decision has been given on the report of the Court-fee 
Examiners, no- further review or reconsideration is possible eat by an appellate: 
Court under section 12 of the Act. 


My attention was however drawn to sub-section (3) of section 33 by the Govern-. 
ment Pleader who was given notice in this casé. That sub-section io my mind con- 
templates a stage when the prior mortgagee tries to withdraw his amount. That’ 
stage has not been reached. 


I am satisfied that the order passed by the learned Judge is incorrect. The same 
is therefore set aside. I make no order as to costs. 


R.M. ———— Petition allowed. 
-IN THE HIGH COURT OF JUDICATURE AT MADRAS. ~ 
PRESENT :—MR. Justice RAJAGOPALAN" AND Mr. JUSTICE SRINIVASAN. ` 


G. R. Ramachari and Co., Madhurai : .. Applicant* 
D - 0. - . : n - e. 
The Commissioner of r Vadas D Respondent. 
P _"Partnership—Dissolution—Valuation of Stock-in-trade—Procedure. ° 


In respect of a partnership the privilege of valuing the opening and closing sides in a consistent: 
manner (either according to cost price or market price) is available only to continuing businesses and. 
it cannot be adopted where the- business comes to an end and the stock-in-trade has to be disposed: 
of inorder to determine the exact position of the business on the date of closure. 


“In order to arrive at the correct picture of the trading results of the partnership on the date when. 


it ceases to function, the valuation of the Bloc cur hand: -should be made on thé basis of the 
prevailing market price. . : 


Case referred: to the High Court by the lácome-tas Appellate "Tribunal, adem 
section 66 (2) of the Indian Income-tax Act, 1922 (Act XI of 1922), in R.A. Nos.. 
590 and 591 of 1954-55 on its file (I.T. A. No. 652 and E.P.T.A. No.’ 13 of 1954-55, 
Assessment year-1945-46) for decision on the following question of law, vig :— 
** Whether on the facts and in the circumstances of the case, the valuation of closing stótk as on: 


11th September, 1944, with reference to the branches at Hombay and Nagpur as adopted - by ihe: 
Tribunal was correct in law ?” - e 


K: Srinivasan and D. S. e i, r^ ‘Applicant. 


_ €. S. Rama Rao Sahib, Special Counsel for Income-tax and S. Ranganathan, for: 
Respondent. ae : 


The Judgment of the ‘Court was delivered bs 


Srinivasan, 7.—The assessee was a partnership concern consisting oftwo ptu 
Romachan and Anantaram. It manufactured and sold textiles known as Bombay- 
Dhavanies. Its central office was at Madurai and it had its branches at Bombay: 
and Nagpur. In the eourse ofthe account year from 13th April, 1944 to 12th April, 
1945, disputes arose between the- partners which led to the dissolution of the 
partnership. It resulted in-the accounts being taken in respect of Madurai shop: 
from 13th April, 1944 to 7th July, 1944 and the accounts of the Bombay and Nagpur 
shops upto 11th September, 1944. It would also appear that Ramachari took over- 
the entire stock. In the suit between the two parties in this, connection, it was. 
decided by the High Court that in order to settle the claims inter se the parties, the: 
stock as on the final dates of accounting should be valued at the market price. 
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‘The original assessment för the ássessment year 1945-46 had been completed: 
on 20th March, 1950. This was set aside on appeal by the Assistant Commissioner- 
who directed that a fresh assessment should be made. It was found then that as 
against the value of the stock which Ramachari took away relating to the Nagpur. 
and Bombay branches which was shown in the books as Rs. 22, 286 the valuation-as 
fixed by the High Court for the settlement of the disputes among the partners was: 
Rs. 31,0017. The, Department accordingly took the view that the difference re-. 
presented the *' realisable position” and that for the purpose of : : 


** dissolution of a firm and consequent division of assets and liabilities the schedules that are 
prepared have to be on the basisofthe ruling market price atthe date of such dissolution asthe valuation 

' involves adjustments of the rights and obligations of the partners inter se, the consequential profit or loss 
requires to be ascertained and divided among the various partners.” ; 


On this basis, the Department held that this difference of Rs.8,715 represented: 
the profits of the partnership and made the assessment accordingly. In appeal the: 
Appellate Assistant Commissioner confirmed this assessment. He was of the further 
view that when Ramachari took over the stock in hand it was not equivalent to the 
taking ovér of stock from one accounting period to another but a transfer from one 
assessable entity to another. He thought there wasa virtual sale by the firm to the 
individual partner and accordingly that any profit arising.from this sale even if it 
“was only notional could be brought to tax. The further appeal to the Appellate 
Tribunal also failed. In the view of the Tribunal, notional stock valuation 
*at the opening and the closing ofthe accounts every year was available only in 
respect of continuing: businesses for unsold stock and that when a finality is reached: 
ing business by the termination of the business as in this case, the necessity for 
such valuation disappears and the 2 "à 
* actual realisation price of the stock by transfer to one of the partners at prices fixed by the 

decree has to take its place.” : et 


Under section 66 (2) of the Act the following question thas been referred to us: 


* Whether on the facts and in the circumstances of the case, the valuation of closing stock as on 
11th September, 1944, with reference to the branches at Bombay and Nagpur as adopted by the Tri- 
bunal was correct in law ?” i : . "an 


The facts are clear "from what has been stated above, and the short question 
is whether, in a case where the' business comes to an end, the assessee is entitled 
to value the closing stock in the same manner as he-has been doing when he. was 
continuing.the business. Itis not denied by the Department that the valuation of 
the stock both at the opening and the closing of any year was being made at cost 
price ig earlier years when the business was continuing. The assessee claims that 
he is entitled to adopt the same method even when the business is closed and 
the assessable entity ceases to exist. “A somewhat vague claim was put forward 
that in such an event what remains on hand as stock-in-trade loses its character as 
such and becomes capital assets. We are not prepared to accept this proposition. 
It is obvious that when a business ceases, allits stock-in-trade has to be disposed 
of and brought to account in order to balance the books. . The goods on hand do 
not lose the character of stock-in-trade, and this propostion put forward by the 
assessee has no authority to sustain it. i 


On behalf of the assessee , the decision in, In the matter of Messrs. Chouthmal 
Golapchand*, has been relied upon: That was a business which was carried on by 
four partners, and in the relevant accounting year there was an opening stock of 
shares valued at the cost price of Rs. 85,331. During that accounting year the 
parties entered into an agreement to dissolve the firm on and from gotb March, 1936, 
which was the last day of the accounting year. In pursuance of that agreement, 
even during the course of the accounting.year and prior to the actual dissolution; 
they divided the stock-in-hand, which consisted of shares, in specie. They purported. 
to value this stock at the prevailing market price at the date on which they divided. 
——”*sr ge eee ee ee. ee en EA. 
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it and claimed a loss of Rs. 33,365 in the business, This claim of the assessee was 
repelled, and the pertinent observation of Costello, J., was pa 


- To state the matter succinctly, I agree that if these shares were put into the accounts at cost 
they ought to have been taken out of the accounts at cost.” 


It would be noteworthy that the division of the stock-in-trade was “in specie 
and the loss was not incurred as the result of any sale transaction., It is also impor- 
tant to notice that the partnership continued to run till the closing of accounting, 
year. It [was observed in this decision : 


* Having put in the value of these shares as at cost and being in the position that they were not 
áble, and in fact did not seek to change the system of accounting in this particular case, we must take 
the cost price of these shares as the starting point. It seems to me, therefore, that if there bad been 
any real sale of these shares in the course ofthe year1992 (Ramanavami) it might have been open to the 
assessees to say that it was between the cost and the sale price that there was this difference of Rs. 33,365. 
But there never was a sale. Therefore, I prefer to say that there was a division of these shares and 
that division took place, as the learned Commissioner states, on gth March, 1936. 'The partners for 

- their own purpose chose to say that they would take over the shares or rather theiz portion of the 
shares. What they said as regards a-loss seems to me to be definitely an ipse dixit. ...... qr ET 


Derbyshire, C.J., quotes the observations of Lord Buckmaster in Commissioner 
of Income-tax, Bombay Presidency v: Ahmedabad New Cotton Mills Co., Lid.3 ; 


“The method of introducing stock into each side of a profit and loss account for the purpose of 
determining the annual profits is a method well understood in commercial circles and does not neces- , 
sarily depend upon exact trade valuation being given to each article of stock that is so introduced. 
The one thing that is essential is that there should be a definite method of valuation adopted which 
should be carried through from year to year, so that in case of any deviation from strict market valyes 
in the entry of the stock at the closel'of one year it will be rectified by the accounts in the next year. 


Tt is obvious from the above that the privilege of valuing the opening and closing 
stocks in a consistent manner is available only to continuing businesses and that it 
cannot be adopted where the business comes to an end and the stock-in-trade has 
to be disposed of in order to determine the exact position of the business on the 
date of closure. i 


In Chainrup Sampatram v Commissioner of Income-tax, West Bengal?, a firm carrying 
on business at Calcutta as bullion merchants transferred some part of the stock to 
Bikaner where the partners resided. Their value at cost was credited in the books 
ofthe firm. It was claimed by the Department that it amounted to a sale to the 
partners for their domestic use and the market value of bullion was taken to arrive 
at the taxable profits. The decision proceeded on a different point. The learned 


Judges observed : 


- . 

** It is wrong to assume that the valuation of the closing stock at market rate has, for its object, 

the bringing into charge any appreciation in the value of such stock. The true purpose of crediting 

the value of unsold stock is to balance the cost of those goods entered on the other side of the account 

at the time of their purchase, so that the cancelling out of the éntries relating to the same stock from 

both sides of the account would leave only the transactions on which there have been actual 
sales in the course of the year showing the profit or loss actually realised on the year's trading." 


Later on they observed : 


* In the present case, althougli it would appear that the cost price of part ofthesilver despatched 
to Bikaner was less than the market price at the end of the year, the reference did not raise any question 
regarding the basis on which the amount in dispute, viz., 2,20,887 was arrived at. On the other 
hand, the-question referred assumed that the said sum was correctly computed and put in issue only 
itstassessability in law on a true construction of section 4 (1) (b) and section 14 (2) (c) of the Act.” 


This decision is important for the purpose of showing the basis for the valuation 
of the ópening and closing stocks in any year in a consistent manner. 

In Kikabhai Premchand v. Commissioner of Income-tax?, a similar question arose. 
The assessee, who was a dealer in silver and shares and who was the sole owner of 
tuc c ER PC CERO CR LR ca 
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‘the business, rhaintained his accounts according to the mercantile system. During 
the relevant year of account, he withdrew some silver bars and shares from the 
business and settled them on certain trusts. In his books the'assessee credited the 
business with the cost price of the bars and shares so withdrawn. The Department 

‘sought to bring to tax the difference between the cost price and the market value at 
the date of the withdrawal. This view was upheld by the Appellate Tribunal and the 
High Court. Buf on appeal to the Supreme Court it was decided that no income 
‘arose to the assessee as a result of such transfer. After observing that in revenue 
cases regard must be had to the substance of the transaction rather than to its mere 
form, their Lordships proceeded to state ; 


* In the present case disregarding technicalities it is impossible to get away from the fact that 
the business is owned and run by the assessee himself. In such circumstances we are of opinion that 
itis wholly unreal and artificial to separate the business from its owner and treat them as if they were 
separate entities trading with each other and then by means of a fictional sale introduce a fictional 
profit which in truth and in fact is non-existent. Cut away the fiction and you reach the position that 
the man is supposed to be selling to himself and thereby making a profit out of himself which on the 
face of it is not only absurd but against all canons of mercantile and income-tax law.......... The 
appellant has reflected the true state of his finances and given a truthful picture of the profit and loss. 
in his business by entering the bullion and silver at cost when he withdrew them for a purely non- 
business purpose and utilised them in a transaction which brought him neither income nor profit 

, nor gain.” . . : 
It seems to us that none of these cases has any application to the facts of th 
epresent case. There is no authority directly in point dealing with this question: 
where a partnership concern dissolves its business in the course of the accounting 
year, what is the basis on which the stock-in-trade has to be valued as on the date 


of dissolution. We have-accordingly to deal with the matter on first principles. 


The case of a firm which goes into liquidation forms a close parallel to the 
present case. In such a case all the stock-in-trade and other assets of the business 
will have to be-sold and their value realised. It cannot be controverted that it 
is only by doing so that the true state of the profits or losses of the business can be 
arrived at. The position is not very different when the partnership ceases to exist 
in the course of the accounting year.The fact that Ramachari one of the ex-partners 
took over the entire stock and continued to run the business on his own, is not re- 
levant at all, when we consider the profits or losses of the partnership which has 
come to an end. It should therefore follow that in order to arrive at the correct 
picture of the trading results of the partnership on the date when it ceases to function, 
the valuation of the stock in hand should be made on the basis of the prevailing 
market rrice. | 


e 

It is contended on behalf of the assessee that, when the High Court adopted 
the market price of the goods as on 11th September, 1944, it did so in order to 
adjust the claims between the partners, and that fact should have no bearing on the 
question of the valuation under the income-tax law. That is no doubt true. 
But in a case of this kind we are of the view that the market price alone should be 
taken in order to arrive at the trading results of the business. “The judgment of the 
High Court and the report of the Commissioner in connection with the valuation of 
the stock would only serve as evidence of the market value of the goods on the date 
in question, 


It is further claimed by the assessee that after taking over the goods he has 
valued them at cost price as was done by the partnership itself when the goods 
belonged to the partnership. We do not see how this fact can affect the position. 
It is true that because Ramachari as an individual carrying on business has taken 
over the goods of the partnership and has valued them at cost price, there would. 
be a greater margin between that price and the eventual sale price leading to a 
larger profits in his hands being. brought to tax. It was no doubt open to him to 
have valued the goods at the market price because on the dissolution of the partner- 
ship when accounts were settled between the parties he had to pay the difference 
to his partner Anantharam on the basis of the market price on the date of the 
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dissolution. "That he failed to record the value in his individual áccounts at the 
price at which they had to be dealt with on the dissolution of the partnership is not 
a factor that can affect the conclusion as to the principle on which the closing stock 
has to be valued in the case of a dissolved: partnership in order to arrive at the true 
position of.the profits of the partnership. 


We accordingly answer the question referred to us in the affirmative and against 
‘the assessee. The assessee will pay the costs of the Department, counsel’s fee Rs. 
250. i 


K.L.B. ———— Reference answered 
against assesseé. ` 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :—MR. JUSTICE JAGADISAN. 


Krishnamurthy Ayyar .. Petitloner*® 
v. s 
Vijayaraghavachariar . — .. Respondent. 


Partnership Act (IX of 1932), sections 9 and 12 (d)—Suit for dissolution af partnership and for accounts—* 
Evidence—Value of account-books kept by the partnership—Presumption—Rebutted. 


Under the Partnership Act every partner has a statutory right to inspect the books of. accounte 
of the firm, to scrutinise the entries made therein and thereby inform himself of the progress of the 
business of the firm. When the account books of the partnership firm is produced by a partner as 
„being those maintained in the regular course of business they are prima facie evidence against caeh of 
‘them and also for any of them against the others. But the presumption about their genuineness isa 
rebuttable one and if any of the partners seeks to surcharge or falsify the accounts it is open to him 
to prove the same by evidence. The Court might however give i ias directions in regard to the 
“accounts under Order 20, rule 17, Civil Procedure Code. 


Petition under section 115 of Act V of 1908, praying the High Court to revise 
.the Order of the Court of the District Munsif, Salem, dated 24th March, 1959 and 
made on the Memo. of Commissioner i in I.A.-No. 1686 of 1957 in O. S.No. 766 of 
1955+ 


D. Ramaswami Ayyangar, for Petitioner. 


The Advocate-General (V. K. Thiruvenkatachari) R. Viswanathan and es 
-Rangaswami Ayyangar, for Respondent. . 


The Court made the following ! 


Orver.—The plaintiff in O.S. No. 766 of 1955 on the file of the Cort of the 
‘District Munsif of Salem (O.S. No. 65 of 1954, Sub-Court, Salem) sought relief 
or dissolution of the suit partnership and for taking accounts. He alleged that him- 
‘self, the defendant in the suit, and one K. Rajam Iyengar formed a partnership 
"under the name and style of Sri Rajeswari & Co., (Handlooms), Salem. According 
‘to the plaintiff the partnership was one terminable at will. The plaintiff prayed 
-for a declaration that the firm had been dissolved on 14th March, 1951 or on any 
other date according to law and also prayed for taking the accounts of the firm.. 


The defendant contended that the only partners of the fiim were himself-and 
the plaintiff and that Rajam Iyengar was never a partner. He stated that the plain- 
tiff was in management of-the partnership business, and.that.he acted on his own 
responsibility and disposed of the stocks.on 14th: March, 1951. He charged the 

plaintiff with having evaded the giving of the true accounts. to the defendant. 


Several ` issues were framed in thé suit and at the trial of the suit the account 
"books of the firm were marked as Exhibits A-13 to A-23. The learned District 
"Munsif of Salem found that Rajam Tyéngar was also a partner in the suit partnership 
that the partners were entitled to share equally thé profits and contribute equally 





* C.R.R.No.965 of 1959. L., " ` agth April, 1960._ 
: 7 (gth' Vaisakha, 1882—Saka). ` 


I] -| KRISHNAMURTHY AYYAR J. VIJAYARAGHAVACHARIAR (Jagadisan, J.). ^ $59 


to the losses sustained by the firm, and that the amounts advanced by the plaintiff 
to the suit firm shall not carry any interest. He further held that the suit firm was 
dissolved on -5th March, 1954 and that the accounts of the firm should be taken 
from 14th Décemher, 1945, the date on which the business commenced upto 5th 
March, 1954, the date of dissolution. In the result the learned District Munsif passed, 


a preliminary decree for taking accounts: of the suit firm in acordance with his 
findings in the judgment. : i 


.  'f. Lakshminarayanan, Advocate, was appointed as the Commissioner in the 
final decree proceedings to go into the state of accounts between the partners. On 
_ behalf of the defendant a memorandum was filed before the Commissioner stating 
that hehad reasons to believe that the accounts of the firm had not been properly 
andcorrectly kept by the plaintiff. Paragraph 4 of the memorandum, which is 
material, is as follows :— f 


“ It is submitted that in so far as there is ‘no finding by the Court that any of the books before 
the Commissioner are regularly and properly kept, it is untenable for the plaintiff to request the Com; 


missioner to proceed on the basis of the books and without going into the truth of the entries con- 
tained in the said books ud i 


A memorandum was also filed on behalf of the plaintiff before the Commissioner. 
- Paragraph 3 of the memorandum was as follows: 


“ The books of accounts of the partnership are produced in Court and the Income-tax returns 
e have been prepared based on those books and the income-tax assessments have been finalised and the 
income-tax due by the partners have also been paid. So at this stage the defendant should not be 
allowed or permitted to raise any objections with regard to any particular entry in those account books: 
His not in law entitled to raise any objection or to lead any evidence at this stage before the Com- 
missioner regarding any entry in the account'books. Admittedly the books filed in the case are the 
books of the suit partnership and the defendant is fully aware of all the entries in the books and main- 
^ tained by firm.” - : s 
In view of this contest between, the parties as to how far the account-books of 
the firm produced before the Commissioner should form: the basis for further pro- 
ceedings to work out the rights and liabilities of the partners the Commissioner filed 
a memorandum before the learned District Munsif on 16th January, 1959... He 
stated thus in his memorandum :— TUR CR fs MS 


* As the objection raised is stated to be legal one I am unable without a direction from Court 
as to whether I should go into the details regarding the objections filed by the parties." i 


This sentence is incomplete and it shows the perfunctory manner adopted by 
the Commissioner. The Commissioner wanted a direction from the Court whetlier he 
should proceed to take accounts as found entered in the books of account or whether 
he sho@ld entertain objections with regard to all or any of the entries in the account’ 
books raised by the defendant. He also wanted a direction whether any evidence 


can be taken in regard to the dispute between the parties relating to the account-. 
books of the firm. : 


The learned District Munsif of Salem heard arguments upon this memorandum 
filed by the Commissioner and passed an order on 2nd March, 1959. He was of 
the opinion that under the circumstances, it was too late for the defendant to con- 
tend that the account-books were not genuine.- He gave a specific direction to the 
Commissioner that he need not go into the correctness or otherwise of the entries 
made in the account books. The Commissioner was directed to take the account- 
books as such and. proceed with the enquiry in the light of the preliminary decree. 
and to submit his report aftertaking the accounts of credits and debits and liabilities 
of the partners and all dealings and transactions between the parties between 14th’ 
December, 1945 and 5th March, 1954. i i E : 


‘The defendant has filed the above Civil Revision Petition against the said order 
' feeling himself aggriéved by the mode of directions issued by the Court below in 
moe ch ine Accon E d uu oe 
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partnership produced already were genuine so as to preclude him from challenging 
their correctness at ‘this stage. He further contended that if the account-books 
already produced purporting to be those of the suit partnership be taken as conclu- 
sive evidence of the transactions entered therein, the defendant will stand deprived. 
of all his rights in the matter as he is compelled to acquiesce in the** fait accompli ". 
This argument has considerable force and has to be given effect to., Undef section 9 
of the Indian Partnership Act partners should render true accountsand full informa- 
tion of all things affecting the firm to any partner or his legal reptesentatives. Sec- 
tion 12 (d) of the Act provides that every partner has a right to have access to and. 
to inspect and copy ofany ofthe books of thefirm. Maintaining true and proper 
- accounts in the regular course of business of any partnership firm is one of the duties . 
imposed upon the partners in general. Every partner of a firm has got a statutory 
right to inspect the books of accounts of the firm, to scrutinise the entries made there- 
in and thereby to inform himself of the progress of the business of the firm. When. 
a set of partnership accounts is therefore produced by one partner claiming that the 
books of account relate to the parmership business, and that they were maintained. 
regularly in the usual course of business, the law attaches some evidentiary vajue to 
them by investing them with the character of prima facie genuineness. In Lodge v. 
Prichard!, Knight Bruce, L. J., observed as follows :— - 


£ Prima facie books of the partnership are evidence among all the partners, for them all and against: ° 
them all, owing to the agency which pervaded all the partnership transactions. If one partner 
succeeded in the establishing a case of fraud that would form a ground for an exception from the 
general rule ; nor is there anything in the rule to exclude an allegation of a mistaken or erroneous. 
omission or insertion.” ] : 

In Daji Abaji v. Govind Narayan?, Macleod, J., as he then was, held that the partner- 
ship books being accessible to all the partners and being kept more or less under the... : 
surveillance of them were prima facie evidence against each of them, and also for any 
ofthem againsttheothers,butthat they were not conclusive evidence if the person. 
complaining of them can by clear evidence show that there was an error in the books. 
The learned Judge also held that when there was a question of surcharging and. 
falsifying the accounts the case alleged must be clearly proved by the persons 
impeaching them. The learned Judge observed at page 814 as follows :— 


“ Lindley on Partnership (at page 566) says as follows, “ with respect to evidence apon which the 
accounts are to be taken ; as regards the partnership books. These being accessible to all the partners, 
and being kept more or less under the surveillance of them all, are prima facie evidence against each. . 
of them and therefore also for any of them agains: the others.” 

Mr. Raikes wishes to read this passage as if it ran : 


“ Jf it is proved that all the partners have had access to the books and if it is proved: that they 
have been kept more or less under the surveillance of them all, then they are prima facie idence. 
This is a construction which the words above quoted cannot possibly bear. The clear meaning is. 
that owing to the nature of the relationship between partners the books must be taken as being acces- 
sible to all and as being kept more or less under the surveillance of them all. If Mr. Raikes’ argu- 
ment were corresct it would follow that one partner who took no part in the active business of the 
firm and never went near the office might call upon his co-partner in a partnership account to prove 
every item appearing in the books." p 


The learned Judge] ultimately repelled the contention of Mr. Raikes and held 
that the partnership books of account were prima facie evidence between the partners 
either for or against them. : 

It is clear.that the books of account of the suit partnership already produced 
in the Court below constitute prima facie evidence. amongst the partners for them 
all and against them. But the learned District Munsif was however in error when 
he held that the Commissioner need not go into the correctness or otherwise of the ` 
entries made in the account-hooks. The presumption in favour of the genuineness 
of the account-books of the firm is certainly a rebuttable presumption as it will be 
always open to the person challenging the account-books to show that they are not 
genuine or to show that particular entries in the account-books are fictious and not 


1. (1853) 3 De. G. M. & G. 906. 2. (1908) 10 Bom. L.R. 811. 
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genuine and thus destroy the prima facie evidentiary value afforded by the books of 
+ accounts. - : 
Order 20, rule 17 of the Civil Procedure Code is as follows : 


“ Special directions as to accounts.—The Court may either by the decree directing an account to be 
taken or by any subsequent order give special directions with regard to the mode in which the account 
has to be taken or vouched and in particular may direct that in taking the account the books of account 
in which the accounts jn question have been kept shall be taken as prima facie evidence of the truth. 
of the matters therein contained with liberty to the parties interested to take such objection thereto 


as they may be advised.” ‘ E 
The learned District Munsif in the present case ought to have issued directions 
-in the light of Order 20, rule 17, Civil Procedure Code, but he failed to do so. 
Indeed the learned Advocate-General appearing for the respondent did not seek. 
to support the judgment of the Court below in its entirety but submitted tHat the 
proper direction that should issue was one under Order 20, rule 17, Civil Procedure 
Code. I agree with this contention. 

I therefore direct that the account books of the partnership produced and marked 
in the ĉase should be taken as prima facie evidence of the truth of the matters therein 
contained and that the parties interested will have liberty to take such objections 
thereto as they may be advised. Subject to this modification the Civil Revision. 
Petition is dismissed. "There will be no order as to costs. S 


R.M.. i — i Order modified. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
“PRESENT i—Mm. Justice RAJAGOPALAN AND Mm. JUsTICE SRINIVASAN. 
The State of Madras represented by the Deputy Commissioner 


of Commercial Taxes, Coimbatore Division, Coimbatore ..  Petitioner* 
v. . . . 
The Erode Yarn Stores ' - .. Respondent. 


Madras General Sales Tax Act (IX of 1939), section 5 and Madras General Sales-tax Rules, Rule 6— 
** Turnover "—What is turnover for purposes of license fee under section 5 of the Act. ^ 
Only that part of the turnover of the dealer which comes within the scope of section 5 of the 


Madras General Sales Tax Act either eligible to total exemption from tax or to concessional rate of 
tax at a preferential rate or at a single point that should be turnover for purposes of computation. 


of licence fee. 
Petition under section 12 (b) (1) of Madras General Sales Tax Act (Vide Rule 
13 (c) (i) (a) praying the High Court to revise the Order ofthe Sales Tax Appellate 
"Tribunale Madras, dated goth September, 1957 and made in T.A. No. 445 of 1957 
Appeal No. 325/56-57 dated 19th March, 1957 on the fileof the Commercial Tax 
Officer, Coimbatore (South); A 2. 447/55-56 dated 15th December, 1956 on the file of 
the D.C.T.O., Erode I.) 


G. Ramanujam, for the Government Pleader on behalf of the Petitioner. 
K. Srinivasan and D. S. Meenakshisundaram, for Respondent. 


The Judgment of the Court was delivered by 

Srinivasan, J.—Yhe question that is raised by this revision petition filed by the 
State of Madras is what 1s the turnover for purposes of the licence under section 5 
of the Act. The assessee is a dealer in yarn. In respect of the assessment -year 
1955-56, the assessing authority determined the turnover taxable at 3 pies in 
the rupee at Rs. 71,846-2-6 and the. turnover subject to tax at $ per cent. at 
Rs. 3,87,032-6-6. The turnover covered by the license was fixed at Rs. 39,90,544. 
for which license fee of Rs. 2,000 was levied. On appeal, a certain part of the 
turnover was deleted from that assessable to tax at 4 per cent.and the licensable 
turnover was accordingly fixed at Rs. 37,198,933. : 





* T.C. No. 8 of 1959. . è 17th November, 1960. 
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7 7. In.the appeal before it, the Tribunal took the view, following ‘earlier decisions 
‘of its own, that the licence turnover is the turnover which is assessed to single point - 
tax on the strength of the license, and that the turnover that gets exempt with or 
without the license should be excluded from the computation of the license fee. 
Accordingly, the Tribunal fixed the turnover liable to license fee at Rs. 2,71,611. 


The contention of the petitioner State is that the totality of the turnover which 
ds Rs. 39,90,544 is the turnover on which the license fee should be paid. It is claimed 
that where the taxability or exemption of a given turnover is dependent or conditional 
on taking out of a license, it is that turnover which becomes eligible for either 
exemption or the concessional rate of tax or levy of tax at a single point, that is the. 
turnover for purposes of the license, and that the view of the Tribunal that the lia- 
bility to the license fee is limited to the taxable turnover is riot in accordance with 
the provisions of the Act or the Rules thereunder. . .. . . ; j 


It seems to us that the contention of the State has to be upheld. Section 5 
of the Act provides for exemptions and reductions of tax in certain cases and also 
provides for the levy of tax at a single point in the case of certain articles. ‘This 
is made. ‘‘ subject to such restrictions and’ conditions as may be prescribed, includ- 
ing the conditions as to licences and licence fees.” * Clearly then, unless a license is 
taken in accordance with the rules and such restrictions and conditions as may bé 
imposed by the licence are complied with, the concessions contemplated by section 
5 will not be available. "That the scheme of the Act is a multi-point levy and that 
section 5 marks a departure from that scheme under certain conditions is now well 
established by decisions. Section 6-A further lays down that if a licence as required 
under section 5 is either not taken out or if any of the restrictions or conditions of 
the license are. contravened, the dealer loses any right to the-concessional levy 
contemplated by section 5 and becomes liable to be assessed under section 3. These 
provisions accordingly make it abundantly clear that a licence is essential for the 
purpose of getting the benefits of the concessions contemplated by the Act. 


It would not normally speaking be necessary to explain the scope of section 5 
but for the fact that the scope of the relevant rule defining the turaover in cases 
where section 5 of the Act is attracted calls for scrutiny. Rule 6 of the Madras 
General Sales Tax Rules as it stood in the relevant year dealt with licences. Under 
sub-rule (4) (a) a graduated scale of fees for the grant or renewal of licences was fixed. 
It would be noticed that under section 5 as it stood six different commodities were 
dealt with. Section 5 (1) relates to the sale of handspun yarn or cloth woven on 
handlooms which is declared to be totally exempt from taxation under segtion 3 of 
the Act. Sub-rule (4) (b) of Rule 6 also provided that the licence for dealing in that 
‘commodity was to be free of any charge or fee. In the case of the other commodities 
covered by section 5 (42) to (vi), sub-rule (4) (a) provided different rates of licence 
fees. For instance, for dealing in cotton or cotton yarn other than haudspun yarn, 
the licence fee was. Rs. 75. For dealing in cloth woven.on handlooms wholly or 
partly with mill yarn the licence fee was Rs. 25. For dealing in bullion and 
or specie the fee was Rs. 100. This was the minimum fee up to the limit of 
turnover of Rs. 20,000 per annum in each of these cases. The expression used 
‘against the column fixing the fee is “if the turnover does not exceed Rs. 20,000 
per annum." The question really centres round what is meant by. “ turnover ? 
in this rule. On behalf of the State it was the contention that this expression should 
be taken as defined in the body of.the Act itself, where it means.“ the aggregate 
amount for which the goods are either. bought by. or sold by a dealer » It 
is claimed therefore that the turnover means the totality of the'sales of the dealer. 
We are unable to give this expression such an extended meaning. Inherent in 
the provision for a scale of graduated licence fee and for different quantum of fee 
in respect of different goods, the expression ‘turnover’ found here must be inter- 
preted in relation to its context and the turnover would accordingly mean only that 
part of the total turnover of the dealer in respect of which a licence is required under 
section’ 5. - Otherwise there would be no meaning in- differentiating. the various 
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igoods covered by various sub-sections of section 5 and in fixing a different scale of 
fees in respect of each of those commodities. We have already referred to section 
6-A of the Act which. provides for the denial of the concessions contained in section 
5 of the Act if a-licence is not taken out. That clearly points to the conclusion that 
no part ofthe turnover which is taxable at the normal rate under ‘section 3 of the 
‘Act could be brought into the turnover for purposes of section 5 of the Act or for 
the computation qf a licence fee under the rules. P od . 


It seems to us therefore that for the purpose of compütation of the licence feé 
only that part of the turnover of the dealer whicli comes within the scope of section 
_5 either eligible to total exemption from tax or to concessional rate of tax at a pre- 
ferential rate or at a single point that should be turnover for purposes of computa- 
tion of the licence feé. 2 i : i 


In the view we have taken we set aisde the order of the Tribunal and restore 
that of the Commercial Tax Officer in so far as computation of the turnover for 
the licence fee is concerned. i vt 


If is not denied that as a result of the decision in Guruvayya Naidu v. State of 
Madras}, the maximum licence fee leviable cannot exceed Rs. 1,000. Subject to 


it will be open:to the Department to fix the licence fee on the turnover indicated 
*above. 


. The petition is allowed. There will be no order as to costs. 


K.L.B. S Petition allowed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS: 
PRESENT :—MR. P. V. RAJAMANNAR, Chief Justice AND Mr. JUSTICE VENKATADRI. 
Narasimhulu Chettiar ‘>, Petitioner.* i 


v. ae : uu 
K. Ramanatha Mudaliar .. Respondent. 


Civil’ Procedure Code (V af 1908), Order 34, rule 14—Prohibition against sale of mortgage property— 
Scope and object of. Er 

The provisions of Order 34, rule14 of the Civil Procedure Code are intended to prevent the mort- 
gagor's equity of redemption being lost at the instance of a mortgagee. Hence where a mortgagee 
obtains a decree on a promissory note executed by the mortgagor for arrears of interest due on the 
mortgage the mortgagee cannot bring the mortgaged property to sale in execution of the dscree as it 
will be a claim arising under the mortgage. A decree for rent arising out of a lease back in favour of 
the mortgagor by the mortgagee in possession as part of the mortgage transaction isa claim arising 
under the mortgage within the meaning of Order 34, rule 14 of Civil Procedure Code. It is not 
necessary that the mortgagee should be able to institute a suit for sale in enforcement of the mort-- 
.gage before the prohibition could apply. 


- Habib v. Daulatram, A.I.R. 1956 Raj. 121, differed. Boa : 
Petition under section 25 of the Act IX of 1887 praying the High Court to 


revise the Order of the Court of the Subordinate Judge of Kumbakonam, dated 
13th November, 1958 and made in E-A. "No. 268 of 1958 in S.C.S: No. 87 of 1956. 


K. R. Venkatarama Sarma and K. S. Venkatrama Ayyar, for Petitioners 
K. S. Desikan and K, Raman for Respondent. 


The Judgnient of the Court was delivered by 


Rajamannar, C.J.—This revision petition involves the construction of Order 

34, rule 14, of the Code of Civil Procedure. The petitioner before us was the plain- 

tiff in a small cause suit (S.C.S. No. 87 of 1956) filed in the Court. of the Subor- 

dinate Judge, Kumbakonam. That suit was instituted for the recovery of a sum 

-of Rs :890-10-3, being the amount alleged to be due for principal and interest under 


DNA Qe I ee a en ee Hr MM Me URc MMC. 
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1. (1957) 2 M.L.J. 469 : LL.R. (1958) Mad. 35 : (1957) 8 S.T.C. 6go. f 
* C.R.P. No. 2168 of 1958. and December, 1960. 
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a promissory"note, dated 15th March, 1954, for Rs. 740 executed by the respondent: 
herein. 'The suit was decreed in his favour. In execution of the decree, certain. - 
properties. belonging to the respondent were brought to sale. These properties 
were subject to three usufructuary mortgages under three bonds, dated May 1953, 
July 1953 and March 1954, for Rs. 6,000, Rs. 4,000 and’ Rs. 1,000 respectively, and. 
executed: by the respondent in favour of the petitioner, that is the plaintiff-decree- 
holder in the small cause suit. The respondent objected to the proceedings in. 
execution and filed an application, E.A. No. 268 of 1958, praying that further- 
execution proceedings might be dropped. The application purported to be made- 
under Order 34, rule 14, of the Code of Civil Procedure. How the respondent 
sought in aid the provisions of that rule is this. The respondent, after the execu-- 
tion of the usufructuary morgages, took back the mortgaged properties from the- 
mortgagee on lease on a certain rent. As he committed default in the payment 
of rent, he was compelled to execute the promissory note; on foot of which the small’ 
cause suit was brought. 


The learned Subordinate Judge has found on the evidence that the promissory- 
note was executed in discharge of the arrears of rent due and it must be retarded 
as a claim arising under the mortgages. . This finding was not—and indeed, could’ 
not -be—challenged before us. Order 34, rule 14 (1), runs thus::— 


** Where a mortgagee has obtained a decree for the payment of money in satisfaction of a claim. 
arising under the mortgage, he shall not be entitled to bring the mortgaged property to sale otherwise- 
than by initiating a suit for sale in enforcement of the mortgage, and may institute such suit notwithe- 
standing anything contained in Order 2, rule 2”. 


The respondent-judgment-debtor contended that, as the decree which was 
being executed was a decree for the payment of money obtained by the mortgagee 
in satisfaction of a claim arising under the mortgages, he was not entitled to bring: 
the mortgaged property to sale otherwise than by instituting a suitforsalein enforce-- 
ment ofthe mortgages . This objection was upheld by the learned Subordinate 
Judge. The decree-holder has filed the above Civil Revision Petition against the- 
said decision. NE 

— The petition came on originally before one of us, but was referred to a Division. 
Bench. 


Undoubtedly, the language of Order 34, rule 14 (1), primá facie, supports the 
view taken by the lower Court. Here the mortgagee has obtained a decree for: 
payment of money in satisfaction of a claim arising under the mortgage. It must: 
be taken to be well established that a decree for rent arising out of a lease back in. 
favour of the mortgagor by the, mortgagee in possession as part of the mortgage 
transaction is a claim arising under the mortgage. As already mentioned, this. 
position was not seriously disputed. The mortgagee was therefore not entitled to 
bring the mortgaged property to sale in execution of such a decree. In Kuttyal 
v. Sanjiva Raol, the essential facts were similar to the facts in the present case.. 
Chandra Reddi, J., as he then was, held that the prohibition contained in Order 34, 
rule 14, would apply. He explained the purpose of the provision thus : 

' “The provision was enacted by the Legislature for the benefit of the mortgagor, so that the: 
mortgagee may not purchase the equity of redemption in enforcement of a money decree which he. 
may obtain against the mortgagor, in respect of a claim arising under the mortgage. ‘The intention 
of the Legislature seems to be that all claims arising under the mortgage should be adjudicated by the. 
civil Court either at the time of the redemption of the mortgage or when the mortgagee brings a suit. 
on his mortgage ”. ` : 
In Kalyanasundaram v. Subramanya*, there is an elaborate discussion of the 
question whether a sale of the mortgaged property in contravention of Order 34,. 
rule 14, Civil Procedure Code, is only voidable, or, is altogether void. But we are 
-not concerned with that question in this case, as the sale has not taken place and the 
respondent’s application was to prevent sale from taking place in contravention of" 
Order 34, rule 14 of the Code. 
eel 
7. (1952) 2 M.LJ. 675 at 679. 2. (1954) 1 M.LJ. 507 : LL.R. (1954) Mad. 6go~ 
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The entire argument on behalf of the petitioner was founded on the admitted 
-fact that, as the mortgages executed by the respondent in his favour were usufruc- 
tuary mortgages, he cannot institute a suit for sale in enforcement of the mortgages. 
"The contention was that the prohibition contained in Order 34, rule 14 (1) would 
only apply when the mortgagee would have a right to institute a suit for sale in 
enforcement ofthe mortgage. Ifthis requirement is not satisfied, then, the provision 
would have no application. Learned counsel for the petitioner relied on the decision 
of the Rajasthan High Court in Habib v. Daulatram?, in support of his contention, 
It was held there that, in order to make Order 34, rule 14 applicable, two conditions 
"were necessary, namely, (1) that the claim on which the mortgagee seeks to bring the 
“mortgaged properties to sale arises under the mortgage, and (2) that the mortgagee 
can in a given case bring a suit for sale in enforcement of his mortgage. Both,these 
conditions must be fulfilled in order to attract the disability imposed by this rule. 
"That case related to a pure and simple usufructuary mortgage, and as the mortgagee 
could not bring-a suit for sale, the disqualification raised by Order 34, rule 14, was 
held to be not applicable to him. Modi, J., who delivered the judgment of the 
Divisio’ Bench, after referring to several decisions of different High Courts, pro- 
ceeded to state as follows :— 
“Tt is clear from the review of case law made above that, in all these cases, the applicability 
*of Order 34, rule 14, was considered almost solely on the test whether the money decree obtained by 
the mortgagee, in satisfaction whereof he claimed the sale of the mortgaged property, amounted to a 
"claim arising under the mortgage or not ; and once it was held that it was a claim which arose under 


the mortgage and was not distinct from it, this was considered sufficient to attract the operation of 
"Order 34, rule 14. 


Y The further consideration, which in some of these cases certainly appears to arise, that it was 
not possible for the mortgagee to institute a suit for sale at all in enforcement of the mortgage, received 
little or no consideration.” i : 


"The ratio decidendi of the decision is to be found in the following passage : 


** With great respect, it appears to us that the disqualification raised against the-mortgagee by 

the rule in question clearly imports that he can bring a suit for sale to enforce his mortgage, and it is 
only where he can bring such a suit that the disqualification can be held to be applicable. As we 
have already pointed out, the mortgagee in the case of a pure and simple usufructuary mortgage 
cannot bring a suit for sale at all, and that being so, in fairness and justice, the disqualification raised 
by rule 14 cannot, in our opinion, be held applicable to him.” 
"With great respect to the learned Judges of the Rajasthan. High Court, we are 
unable to find anything in the language of Order 34, rule 14 (1), which expressly 
or impliedly imposes a condition that the mortgagee should be able to institute a 
suit for sale in enforcement, of the mortgage before the prohibition can-apply. 
Logically, the contention-on behalf of the petitioner would lead to the application 
of the rule of prohibition to the case of a simple mortgage, which inter alia provides 
that a suit for sale shall notbe instituted till a certain date, and before that date 
the mortgagee obtained a decree for payment of money in satisfaction ofa 
claim under the mortgage, say, for accrued interest. The construction sought 
to be placed by learned counsel for the petitioner on Order 34, rule 14, Civil Pro- 
cedure Code, would permit the very mischief which, in our opinion, the provision 
‘was intended to provide against, namely, the extinguishment of the mortgagor’s 
equity of redemption at the instance of the mortgagee without giving an opportunity 
to the mortgagor to exercise his right of redemption. It is well setttled that, if in 
execution ofa decree, such as the decree in the present case, the mortgaged property 
is sold to either the mortgagee himself or to a third person, the mortgagor will lose 
his right of redemption. 


The learned Judges of the Rajasthan High Court, apparently, thought that the 
application of the rule to the case of a usufructuary mortgage would entail hardship 
to the mortgagee. We do not think so. It must not be overlooked that a person 
who takes a usufructuary mortgage pure and simple is presumably aware that he 
can realise the amount advanced by him only by the enjoyment of the usufruct, 
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that is, the rents and profits from the mortgaged property. Once it is found that a 
particular claim for: money is a claim arising under the mortgage, on principle, thé ` 
same rights and consequent disabilities should. also apply to.it. The amount due’ 
in respect of such a claim would also have to be recovered in the same way, namely, 
by enjoyment of the usufruct. The mortgagor would not be entitled to gedeem the 
property unless he pays to the mortgagee not only the amount advanced, but also 
the amount for which the mortgagee has obtained a décree in gatisfaction of claim. 
arising under.the mortgage. When the usufructuary mortgagee is precluded from. 
bringing the mortgaged property to sale to enforce his mortgage, he should be equally 
precluded from bringing the property to sale to satisfy a claim. arising under the 
mortgage. With respect, we are unble to accept the reasoning or conclusion of the: 
learned Judges of the Rajasthan High Court. . No other.decided case was brought 
to our notice which supports the petitioner’s contention. a BL 


The’ Civil Revision Petition is dismissed with costs. , 
ROME. ^ S ———— , É Petition dismissed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. : 
(Special Original Jurisdiction). . 
PRESENT :-—Mr. JUSTICE RAMAGHANDRA AYYAR. 


The Management of “ Woodbriar" Estate, Devarshola ec 
P.O. and Sussex Estates, Nellacotta, P.O. Nilgiris : : 
District . .. Petitioner * 


v 


The Workers in* Woodbriar? Estate, Devarshola P:O. and - 
Sussex Estates, Nellacotta P.O. represented by the Vac $03 
. Secretary, Tamilnad Plantations, Workers’ Union, Coo- 
`. noor, The Nilgiris and another ~~ .. Respondents 


^o Industrial Disputes Act (XIV of 194.7) ,— Jurisdiction of tribunal under—Disciplinary action against employees 
—Scope óf interference by tribunal. ` : . 


It is now well settled that an Industrial Tribunal, while adjudicating on an industrial dispu 
relating to the dismissal of a workman for misconduct, is only to satisfy self that the ET 
has come to a decision in a bona fide domestic enquiry. Except in cases of want of good faith, victimi- 
sation or unfair labour practice, violation of principles of natural justice or perverse or baseless deci- 
sion; the judgment of the management will not be interfered with, AB : 


The Industrial Disputes Act does not prescribe any procedure for the management to follow 
in'a domestic inquiry for investigating misconduct of its employees. 'The only obligation of a person 
conducting the enquiry is that he will have to act according to the rules of natural justice.” Though 
perhaps it may be advisable to do so, there is no obligation on the part of the employer conducting 
the enquiry to record the evidence much less in the language known to the employee. The memo- 
randum of evidence if recorded by the employer, is only intended for his own use and he would be 


at liberty to make such corrections as may be necessary if mistakes are committed. So long as the 
evidence recorded is not challenged as incorrect or that portions have been fr 


is not i à audulently inserted, th 
tribunal cannot reject it as not affording proper basis for the action of the Management. Bus 


Petition under Article 226 of the Constitution of India praying that in the 
circumstances stated therein and in the affidavit filed therewith the High Court will 
be pleased to issue a writ of certiorari calling for the records in I.D. No. 4 of 1959: on 
the file of the Labour Court, Coimbatore and quash the proceedings therein dated. 
gist March, 1959. à , s i 


N. Govindan and S. V. Kumaraswamy for Petitioner. i 
S. Mohan Kumaramangalam and K. V. ‘Sankaran for Respondents. ` ~~ 
The Court made the following ` 


Orver.—The Sussex Estate in the Nilgiris, one of the two estates belonging to. 
and managed by the petitioner, had amongst its employees one M. Mohamed and, 








* W.P. No. 457 of 1959. 28th July, 1960. 
(6th Sravana, 1882— Saka 
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one P. Hydross. . For violating certain clauses of the standing orders, and ‘for 
* abusing, the superintendent of the estate in vulgar language when questioned: 
about it, the two workers were charged by the management on 4th December, 1958.. 
When the charges were being handed over to the workers by the superintendent on. 
the following day, the workers were alleged to haye behaved in an insubordinate: 
manner by abusing the superintendent in vulgar and filthy language. The manage-. 
ment, thereupon, framed charges against the two workers in respect of what hap- 
pened, that day, and on certain other matter. . M. Mohamed .was charged (1). for- 
abusing the superior officer in filthy language ‘when the previous charge-sheet was. 
handed over to him, (2) for declaring openly that he would disobey the orders. 
- of his superiors, and (3) for riotous and disorderly beaviour at the muster ground.: 
n. other worker, Hydross, was charged.(1) for instigating the other workers 
“ go slow ” in their work, and (2) for abusing the superior officer in vulgar.lan-: 
o when the previous charge- sheet was served upon him.. The management: 
held an enquiry.on 15th December, 1958. At the enquiry, evidence was adduced 
both by the management as well as the workers. The workers were found guilty 
of thescharges made against them, and they were dismissed. An indistrial dispute- 
was raised consequent on.such dismissal and the State Government referred for: 
adjudication to the Labour. Court, Coimbatore, by G.O. Ms. No. 253 poe 
‘dated 22nd January, 1959, the following issues : 
id zi ` Whether the dismissal of Mohamed and Hydross is justified and to what relief they are en- 
titled ; : : ERE : ER : 
2 To compute the relief, if any awarded, in terms of money, if it can be so computed. 


elt will be seen that the substantial question before the Labour Court was whether 
the disciplinary actions taker against the two workers were justified. The Labour 
Court did not find that thére was any lack of good faith on the part of the manage-- 
ment, that there was either unfair labour practice or victimisation, or that the- 
finding arrived at by the’ management in the enquiry coriducted by it was either; 
perverse or baseless: But-it held (rï) that the charge-sheets were in English and. 
there. was no evidence on tne side of the management to show that they were read’ 
out and translatéd to the workers in the language known to them ; (2) that the: 
evidence in the énquiry was not recorded in the language known to the workers, 
although such evidence was given in Malayalam and Tamil; (3) that there were 
some corrections in an ink different from that of the rest of the “depositions at crucial 
portions relating to the charges against the workers; and (4) that there was no. 
definite finding by the enquiring officer that the charges, as laid, had been proved.. 
The Tribunal, therefore, held that the enquiry had not been made in a proper 
manner, and that the same was vitiated by irregularity in regard to recording of. 
evidence and making corrections thereof, causing prejudice to the workers. In that. 
view, the Tribunal passed an order, setting aside the order of dismissal of the workers. 


The propriety of the award is questioned i in this writ petition, filed by the manage- 
ment. 


The scope of the powers of an industrial tribunal to interfere with an order: 
of dismissal passed by an employer after a departmental enquiry has been laid down. 
by a number of decisions of the Supreme Court. In Indian Iron and Steel Go. v. Their: 
Workmen1, S. K. Das, J. observed : 

“ Undoubtedly, the management of a concern has power to direct its own internal administra-- 
tion and discipline ; but the power is not unlimited and when a dispute arises, industrial tribunal: 
have been given the power to see whether the termination of service of a workman is justified and to 
give appropriate relief. In cases of dismissal on misconduct the tribunal does not, however, act as 
a Court of Appeal and substitute its own judgment for that of the management: It will interfere- 

(i) when there is a want of good faith, 
(ii) when there'is victimization or unfair labour practice, 
(iii) when the management has been guilty ofa basic error or violation ofa peticigle of natural 
justice, and > 
(iv) when on the materials, the finding is completely baseless c or perverse.” 
a eee 
1 (1958) M.L.J. (Crl) 266 : (1958) S.C.J. 285 : (1958) 1 L.L.J. 260 (at 269 and 270). .: 
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In Balipatra Tea Estate v. Its Workmen!, the Supreme Court held that an Indus- 
trial Tribunal, while adjudicating on an industrial dispute relating to the dismissal 
of a workman for misconduct, had.not got to decide for itself whether the charge 
framed against the workman concerned had been established to its satisfaction, and 
it had only to be satisfied that the management was justified in coming tg the con- 
clusion (in bona fide and proper domestic enquiry), that the charges against the work- 
man was well founded. As I have already stated the Tribunal did not find that there 
was any lack of good faith on the part of the management in making the charges, 
or in conducting the enquiry. Nor has it been found that the management has been 
guilty of any basic error or violation of any principle of natural justice. The workers, 
no doubt, pleaded that the management intended to victimise them, and that it had ` 
been gnpilty of unfair labour practice. "There is, however, no basis for the complaint 
in the evidence, and as the Labour Court has not either referred or given finding 
on that'aspect of the question, it must be assumed that there is no basis for the 
complaint that there has been victimisation or unfair labour practice. In those 
circumstances, the tribunal should have only seen whether, on the materials before 
the management, the finding was justified or so baseless or perverse that itecould 
not accept the same. It is not the case of either party that, on the materials before 
the management, the conclusion, to which it came, was baseless or perverse. But 
the Labour Court has proceeded to set aside the order of dismissal passed by the* 
7anagenient, on the ground that the procedure followed in the enquiry was not 
proper. It is needless to point out that the Industrial Disputes Act does not pres» 
cribe any procedure for the management to follow in domestic enquiries for investi- 
gating misconduct in its employees. Independent of the statute, it cannot be said 
that the management is under an obligation to record depositions of the witnesses 
^at the domestic enquiry and adopt the procedure, which a Court of law adopts in 
the trial of cases. In cases where however the management records evidence, it 
will be open to the industrial tribunal to look into that evidence and ascertain 
: "whether the management had sufficient justification to take disciplinary action it 
‘did. But, if there is no such record of evidence, it will be for the tribunal to take 
evidence to see whether the impugned disciplinary action had been effected 
bona fide in the exercise of the powers of the management . In the absence of any 
‘statutory provisions relating to the procedure in a domestic enquiry, the only obli- 
gation of a person conducting the enquiry is that he will have to act according to 
the rules of natural justice. ‘The essentials of the rule of natural justice applicable 
to such cases have been laid down in Local Government Board v. Arlidge®. ^ At page 
page 138, Lord Shaw observed: i : m tpe Cu 
“Ifa statute prescribes the means, it must employ them. If it is left without express guidance 
it must still act honestly and by honest means. In regard to these, certain ways and methods®f judicial 
procedure may very likely have to be imitated ; and lawyer-like methods may find special favour 
from lawyers. But that the judiciary should presume to impose its own methods on administrative 


‘Or executive officers is a usurpation. And the assumption that jthe methods of natrual justice are 
ex necessitate those of Courts of justice is wholly unfounded.” ' 


‘Lord Parmoor at page 140 observed : 


** Where, however, the question of the propriety of procedure is raised to a hearing before some 
tribunal other than a Court of law, there is no obligation to adopt the regular forms of legal proce- 
-dure. It is sufficient that the case has been heard in a judicial spirit and in accordance with the 
principles of substantial justice." 


These observations, which were made in regard to a statutory tribunal, -would 
equally apply to the case of a domestic tribunal, where an employer conducts an 
enquiry in respect of a charge against his employee. It would, therefore follow 
that there would be no obligation on the part of the employer conducting enquiry 
to record evidence, though perhaps it miglit be advisable to do so. Nor is there 
any obligation to take down evidence, either in regional language or in the language 
known to the employee. The memorandum of evidence, if taken by the employer, 
is only intended, for his own use. He would be at liberty to make such corrections 








x. (1959) 2 L.L.J. 245. ` 2. L.R. (1915) A.C. 120. 
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as they may .be‘necessary, if mistakes are committed. The mere fact, that correc- 
- tions are made, does not mean that the record is in any way vitiated. In all cases 
"where an employer wishes to take disciplinary action against an employee, the only 
obligation on the part of the former is to have a proper enquiry into the alleged 
misconduct of the employee ; such enquiry must begin with the supply of specific 
charge-sheet to the ¢mployee. The guiding principle is that the enquiry should 
be conducted with due adherence to the principles of natural justice, that is, with- 
‘out any bias, giving the employee an opportunity for adequately representing his 
case, etc. + If, in the course of enquiry, the management chooses to record evidence 
and at a later stage an industrial dispute is raised in regard to the conclusion arrived 
at the enquiry, the industrial tribunal can refer to the record of the depositions 
made by the employer for coming to the conclusion that the enquiry was held on 
proper lines. But, if there is any reason to suspect the correctness of the record, it 
would be open to the tribunal to reject it, and insist upon evidence being given 
before it to ascertain whether there: had been a proper enquiry, and whether the 
punishment meted, out by the employer was justified. So long as the-evidence 
recorded by the employer in the domestic enquiry has not been challenged as in- 
correct or that the portions thereof have been fraudulently inserted; the tribunal 
cannot reject the record as not affording proper basis for the management’s action, 
The reason is that such records need not conform to the practice adopted by Courts 
in recording depositions like explaining the record of depositions to the witness 
concerned, etc. These considerations apart, I am of opinion that the conclusion 
arrived at by the tribunal on the alleged defects in the record of depositions are not 
correct. ‘There was no complaint on the part of the workers that the charges, . 
whieh were in English, were not understood by them or that they were in any way ` 
handicapped at the time of the enquiry by the form in which the charges were made. 
‘That the charges were properly understood by the concerned workers, is clear from 
the fact, that they attended the enquiry without any complaint as to the form of 
the charges. I cannot accept the view of the tribunal that there is obligation on 
the part of the management to read out and explain the charge-sheets to the workers 
in their own language, unless a bona fide request is made to them in this-behalf by 
the workers. I have already stated that there is no rule that evidence in a domestic 
enquiry should be recorded in the language of the workers or that the procedure 
of explaining the same to them should be adopted. “In this particular case, all the 
‘witnesses, except the Superintendent, gave their evidence in the vernaculat. . It 
is stated that the evidence of the superintendent which was. given in English, was . 
interpreted to the workers in their own language then: and there. There‘is no sub- 
stance in the finding of the tribunal that there were corrections and additions in- 
the depositions. I have been takén through the depositions, and I find that the 
‘Corrections are.merély formal. There is evidence to show that such: corrections 
wére made then and there in the coürse of taking evidence in the presence of the 
workers. There is no suggestion that the employer mala fide behind the back of 
the workers tampered with the depositions given, and that the depositions, as re- 
corded, did not correctly represent the substance of the evidence given at the enquiry: 


Another infirmity relied on by the tribunal is the absence of specific findings 
on each of the charges. If no finding is given in a domestic enquiry in regard to 
à particular charge, it can only be assumed that the employer did not wish to pro- 
ceed with that charge. In the present case, there is definite finding that the charge 
‘of insubordination against the workmen has been established. It is also specifi- 

- cally stated that the punishment awarded was for that offence. If the manage- 
ment did not give specific findings on the other charges, it can only mean that they. 
had dropped those charges. The quantum of punishment is entirely for the manage- 
ment to decide. As I have stated, the two workemen were dismissed as a result of - 
«a bona fide enquiry, the charges framed against them not being actuated by any 
ulterior motive on the part of the managément. In those circumstances, the" 
Labour Court would have no jurisdiction to set aside the order of dismissal passed 
on the.twó workers by the employer. P : f 
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,..  Rulemisiismade absolute. The writ petition is allowed with costs, _ Advocate’s 
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Mo MÀ c s Petition. allowed. 
vin tw. » INJTHE.HIGH COURT OF JUDICATURE AT MADRAS, `- 


foin ‘ees i) 7 Present :—MR. Justice BALAKRISHNA AyyMa: . i E 
LokambalAchi ` A bou | Appellant* 7 ; 
«P, Srinivasa.Pillai and others ^ ^ -- 2c c0 itt vy Respondents: ~~ 


a z - rt - DI ' 
"ESTE GIT Procedure Code (V. of 1908), section 144—Restitution—Principle of Money deposited in Court 
in pursttance of decree—Decree reversed on appeal—Basis of restitution... — ] i 
Fuel cn Where money is déposited into Court or is paid over to the decree-holder in.pursuance of a decreé 
‘atid that decree is reversed or altered in appeal, the principle of restitution requires that the judgment- 
debtor should bé placed in the position which he would have occupied if the original decree had not 
been passed, i:e., the loss occasioned to him by being deprived of the use of thé money which he paid 
over to the decree-holder or deposited into Court must be made good to him. -This wifl be the 
interest on the money deposited or, paid over by him. But where the deposit in Court has been 
„madè. subject. to. conditions "which the. decree-holder may-be unable or unwilling to comply with 
-thén hé would not*be liable to pay any interest by way of restitution; . r PRG 
yeucsAppeal against the.Order: of the District Court’ of South Arcot, dated goth 
September; 1958 andspassed ‘in-A:S. No. 399 of 1957 preferred against the Order 
of. the Court ‘of thé Sübordinat&: Judge of Cuddalore, dated 27th August, 1954 and 
made in E.A. No. 537 of 195672: O.S. No. 65 of 1943. -50 c^ LM 
ss: c Munuswaml: Reddi, for Appellant. . iM 
rotrtwyo- R. Gundappa Rao, for Respondent. — : ^ -> Ss A NEC 
^" The Court delivered thefolowing ^ — uy 000 09 99 x oce [ie 
Jupvement :—Lokambal Achi, the decree-holder in Original Suit No. 65 of 
315 "Un the file of the Subordinate Judgeof Cuddalore is the appellant. before me. 
1O gih October, 1950, she obtained a decree in that- Court for Rs. 12.278-1-0. 
"Deféridants 2 to 5 in the suit appealed to this Court in A:S. No. 117 of 1951. While 
"thé appéal was pending, Lokambal Achi levied execution. `The judgment-debtors 
iHa Hioved this Court for stay of execution and by an order of this. Court made on 
29th March, 1951, it directed the. judgment-debtors to deposit in Court asum, of 
REPS} 000 in cash. The judgrnent-debtors were further directed .to furnish ‘security 
fór'the balance of the dectée amount and costs. The judgment-debtors deposite 
Rs:'3,000 on 11th April, 1951,- but instead of furnishing, security in respect of the 
Balance of Rs. 7:496-5-0 they elected to deposit that money into Court. ' This they 
idid ‘on 25th June, 1951. On rith July, 1951, the decrée-holder applied for.a cheque 
Tor- Rs. 1,056-5-0 stating ‘that it represented the costs of the suit. A' cheque was 
'Grdéred to issue for this amount and this was done apparently on 7th August, 195r. ^ 
On i3th September, 1955, this Court disposed of Appeal No. 117 of 1951 by remand- 
iig the suit to the lower Court for disposal afrésh'in accordance with the provisions 
of ACCIV of 1938! A revised decree was made by the Subordinate Judge for a sum 
BF RS." 2,245-13-0 ‘plus costs ‘amounting to Rs/359-4-0 and subsequent interest: on 
the sum’ of Rs. 1,700. On i6th August, 1956; the’ décree-holders were permitted 
_ tó'dr&w the balance of the decree ammount in aécordance-with-the ‘modified decrté 
„ xcept for a sum of Rs. 500. - In 1956 the judgmént-debtors filed E.A. No. 537 of 


* "31950 for a direction to the decree-holders to pay them (1) interest on :Rs.:5,000 at 


S$-per cent. ‘per, annum from 11th April, 1951 to 7th August,. 1951.5 (2) interest on 
Es:13,048-11-0 as.from-7th August, 1951 up to the date of-petition ; and (3) interest 
Bawls397,499-5-0 from 25th June, -1951. up-to the date of petition -åt -54. per ‘cent. 
i ‘the total interest they claimed -wás a sum of Rs. 3,233-4-0. - The contention of the 
judgment-débtórà that is to say the ‘petitionets. in E.A. No - 537. of 1956 was that 
oe BI eas ae eda CE š LEAN" "aT B n 201 333 AES eH 

- = — —— din 
goth June; rg6o. .. 


LA A. AO. Ño; 6x f 1959." B Asati Bia Sala): ^ 


e ` = . ] DOR 
1] LOKAMBAL ACHI 7. P. SRINIVASA PILLAI (Balakrishna Ayyar, J.). n 
` they were entitIcd to these inounts by way of restitution under section 144, Gode,of 
Civil Procedure. The learned Subordinate Judge di:missed the application obser- 


“Ir +, c matter of restitution, the, Court has to take into consideration-both the partiés and not 
only the panty who applies for restitution: In this case the-decree-holder has not drawn that portion 


of the deposit amount fdr which he had to furnish'security. It is the decree-holder’s case that he 
could not furnish security being in impecunious circumstances.” : E i 


On appeal, the learned, District Judge held :. 


** As per the revised decree, the decree-holder was entitled to'Rs. 1,624-1-0. Hehas ‘drawn only 

. Rs. 1,056-5-0 the costs awarded to him as per the decree on 15th October, 1951. As he was.entitled 

` to Rs. 1,624-1-0 out of the sum of Rs. 5,coo'deposited by the petitioners, the latter can claim only 

interest by way of compensation on the difference i.e., Rs. 5,000 minus Rs. 1,624-1-0=3,975-15-0- 

I am of opinion that interest at 3 per cent. per annum will be reasonable compensation :forythe loss 

sustained by the petitioners in this case. They are therefore entitled to restitution to the extentof 
Rs. 497-38 nP.” : ] : s 


The decree-holder has now ccme to this Court ‘in appéal. 


sara 






"m 
m is 


. ‘Two amounts are involved in the present controversy. One is Rs: 3,4962540 
which the judgment-debtors déposited on 25th June, 1951. They cannot possibly . 
claim interest on this amount because in respect of this amount they were called 
upon only to furnish security. They were not really called.vpon to put that.money 
into Court. . Instead of furnishing security as they werexordered:to do, they-electéd 
"fo put the money into Court. Both the Courts haye,properly found that the judg- 
"ment-débtors are not entitled to interest on thisámountz:20 2-8 soe 


oC The other sum is the difference between the amount of Rs. 5,000 whith the 
judgment-debtors put into Court on 11th April,-1951 and the amount, fortwhich 
Logambal Achi finally got a.decree. The question.is whether the judgment-debtors 
are entitled to any and, if so, what interest on: this amount. : $ 


. -All the decisions. of this Court that have a bearing on this matter haye-heen 

placed before me by learned counsel. Various other decisions ccmmencing; fom. 
Rodger v. The Comptoir D’Escompete De Paris!, were also read and discussed; Æt 

“is unnecessary to examine these cases seriatim, It will be sufficient to. obséryes that 

two principles have been held to be applicable to situations similar to the-present. 
; Gne is the principle of restitution incorporated in clear terms in section 144, Code,of 
‘Civil Procedure. The lower Court passes a decree. In'pursuance of that-decreg,- 
the judgment-debtor puts the money into Court or pays it over to the decree-hólder. z 
That decree is reversed or altered in appeal. Then the principle of réstitution , 
.requireséhat the judgment-debtor should-be placed in the position which hezwould ` 
have occupied if the original decree had not been passed. If that decree had inot^' 
been passed; he would have-had the. use-of the. money. which. he.depositedrinto |’. 
Court or paid over to the decree-holder.; and that use he has lost. ‘That loss,must =-~ 
be made good.to him ; and that can be done-only by requiring the decree-holder 

tọ pay interest on the money. This principle has been applied without qualification 
where either the money has been actually paid over tothe decree-holder or has. been 

deposited in Court and no conditions have been imposed or difficulties placed in:the 
„way -of the decree-holder drawing:out that amount. -If the money has been.really 
“made available to the decree-holder hé would be bound-to pay interestif the.decrge 
is reversed, | PCIE LITE 20. 0,4 Seem 
i The other principle is this. Even though the'money has been deposited. into 
‘Court, But the deposit has béen made;subjéct to a condition like furnishing security 
Which thé decree-holder may be unable or unwilling to comply with or-otiténddiffi- 
cülties are placed in the way’ of the decree-holder with the result that the ionéjlvitis 
really not available to him at all then hé would not be requifed. to’ pay -interést s 
ind the reason of the rule is that to do so would be to require him to pay for ani 
advantage which ‘he nevér really enjoyed through no fault of his own. -- 
eo EREN O E E IR RE tr AA 


4 





t 









[ 


372 - ‘.,+ . THE MADRAS LAW JOURNAL REPORTS, ` [i961 


Taken separately both the principles are-eminently just and équitable but in 
their actual operation they may sometimes clash, às for instance, in situation similar - 
to'the present. In such cases Courts must effect such equitable adjustment as the 
circumstances will permit. 


At page 429 in Gauriduit v. Madho Prasad!, the Court obsqrved : — * 


“J think it quite consistent with this to hold that there is no hard and fast rule that interest must 
be allowed from the date of deposit or yet that it must be withheld until th date of withdrawal or 
any other date.......... 'The Court will do what seems iust having regard to all the circumstances 
of the case....... sese. ds 
I may also refer to the observations of Mahajan, J., in Bhagwant Singh v. Sri Kishen. 
Das*, At page 139 it is explained : 


* An order of restitution in the manner asked for in the circumstances of this case would be con- 


-trary to the principles of the doctrine of restitution which is that on the reversal of a judgment the law 


raises an obligation on the party to the record who received the benefit of the erroneous judgment 
to make restitution to the other party for what he had lost and that it is the duty of the Court to 
-enforce that obligation unless it is shown that restitution would be clearly contrary to the real justice 
of the case” . 


"These observations suggest that the principle of restitution should be applied 
keeping in view the real justice of the case. 


In the present controversy no doubt the decree which the learned Subordinate 
Judge originally passed was subsequently varied but, at the same time, the fact re- 
mains that the money which was deposited by the judgment-debtors was not really 
available to the decree-holder. The usual rate of interest which a Court awards 
is 6 per cent. In the present case, however the learned District Judge dirétted 
‘that interest should be paid only at 3 per cent. and when he did so, it seems to me, 
"he was in substance effecting an adjustment between the two principles which.apply 
to situations of this kind. That being so I am not prepared to disturb the finding 
-of the learned District Judge. It was however pointed out that the figures adopted 
‘by the learned District Judge in paragraph 12 of his order require rectification. 
:So far as this is concerned, counsel have agreed before me that as a matter of compu- 
tation merely, this figure may be reduced by one-third and the amount payable by 
-way of restitution fixed at Rs. 331-59 nP. . ; 


"The appeal is allowed to this extent and the order of the learned District Judge 
-modified accordingly There willbe no order as to costs. : : 


" No leave. pe D ME io x E 
RM. | ie -© ` Ordą modified. 
^ IN THE HIGH COURT OF JUDICATURE AT, MADRAS. 

l PRESENT :—MR. JUSTICE ANANTANARAYANAN. 


‘Kanniah Chettiar i uu M A .. Appellant 
7. : 
-Kuppuswami Chettiar , .. Respondent. 
.- Penal Code (XLV of 1860), section 425—Mischief—Knowledge of the likelihood of the wrongful loss— 
Necessity. QS sal à 


Criminal Procedure Code (V of 1898), section 417—Appeal against acquittal—Interference—Scope of. 


The offence of mischief as defined in section 425, Penal Code, relates not merely to intention but 
-also to the knowledge of the likelihood of wrongful loss béing caused. It is enough if the accused 
knew that by blocking the channel through which the complainant had a right to take water for his 
land, wrongful loss would be caused to the complainant. Once this is established the co-existence of 
A civil remedy really does not make any difference. e : Ü 








a; AIR. 1943 Pat. 427. 2. (1953) S.C.J. 188 : 1953 S.C.R. 559 : ALR. 
i : 1953. S.C. 136 at p. 139. : 7 

-æ Crl.Appeal- No. 931 of 1959. k : 8th December, ro6o, 

(17th Agrahayana, 1882—Saka.) 
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Interference. with an acauittal would. justified only f ia i 
l cident kon di cad. uld be justified only for substantial and compelling, reasons 


Appeal against the Judgment of the Court of the District. Magistrate tA, 
Kumbakonam, in C.A. -No. 331 of 1959 (C.C.No. 1217) of 1959 on the file of thè 
Court of the Sub-Magistrate, Kumbakonam). . 


C. K. Venkatanlrasimhan, for Appellant. 
"M. Narayanamurti for K. S. Naidu and R, Vijayan, for Respondent. 
The Court delivered the following : 


.  JupewENT.— Though I would be most reluctant to interfere with an acquittal, . 
and the authorities are explicit to the effect that interference with an acquittal would 
be justified only for substantial and compelling reasons evident from the record, 
the present case appears to be one in which interference is essential in the interests 
of justice, for, the acquittal of the respondent by the learned District Magistrate 
of Kumbakonam, in appeal with regard to an alleged offence under section 430, 
Indian Penal Code, is contrary to what the learned District Magistrate has himself 
indicated earlier in the judgment as confirming the findings of the learned 
Sub-Magistrate of Kumbakonam. Upon those finding, assuming that they are 
decisively established, as J have to assume with regard to concurrent findings upon 
a simple question of fact by the two Courts below, it is clear that the learned District 
Magistrate has erred in applying the relevant principles of law. There were only 
tWo ingredients to be established in this case. Firstly, the complainant “had to 
establish that there was a channel between R.S..No. 240 and R.S. No. 241/1 through. 
whigh the complainant is entitled to take water for the irrigation of his own land. 
R. S. No. 240. ‘Secondly, the complainant had to establish that the accused (res- 
pondent) obstructed the water flowing through this chánnel, with an inferable.in- 
tention to cause wrongful loss, and thereby committed an offence under section 430;. 
Indian Penal Code. | E : í 2 |. i 
Both these elements appear tò have been established on the explicit facts’ on 


record. The learned Sub-Magistrate observed : 


“Hence the owner of R.S. No. 240 has the right to irrigate through the detailed Kann? 
between R.S: Nos. 240 and 241/1. ALCUN 
That Kanni is, admittedly, the channel which was obstructed. The - learned. 
District “Magistrate observed : e "HEU 

** The testimony of the complainant, his witnesses and that of D.W. 1, discloses that the water 


from the aforesaid channel was being used for irrigating the 67 cents of land in R.S. No. 240, 
belonging to the complainant's principal.” . 


As regards the alleged obstruction, the facts were never in dispute. 


Under those circumstances, it seems to be evident and undeniable that the 
complainaní has a legal right to take water in the channel, for, that is the effect 
of the testimony that has been accepted by both the Courts. Hence, the learned. 
District Magistrate was in error in observing that the evidence did not disclose that 
the complainant had the legal right to use the water in the channel blocked by 
the respondent. A legal right of this character is a question of fact, which has to be 
proved like any other fact by the requisite evidence. Since both the Courts do nót 
dispute either the evidence or its effect, the legal right must be held as established. 
in this case. The decision cited by the learned District Magistrate Tun Aung, In re!, 
has no aplication, because that was a case where the legal right was'not proved.. 


Once this is conceded, and the obstruction is also conceded, the question is 
really one of drawing the necessary inference. I must here point out that ‘mischief 
as defined in section 425, Indian Penal Code, relates not merely to intention, but 
also to knowledge of the likelihood of wrongfulloss being caused. It is enough, 
if the accused knew that by blocking this channel through which the complainant. 
(appellant) had a right to take water for his own land, wrongful loss-would be: 


1. (1907) 7 Cr. L.J. 448. 
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caused to. E Sinat, Once this is established, the co-existence of a civil ' 
remedy'teally does not make any difference. E 
JIOHASAthe law seems to have been misapplied to the facts of this case, I allow the? 
appeal and- convict the respondent under section 430, Indian Penal Code. Taking. 
all the circumstances into account, and as a nominal fine appears to bg adequate E 
i fe § 1 iterésts of justice, the respondent i is sentenced to a fine Æ Rs. 40 or in default 
J" thkee weeks simple imprisonment. : f . 
ar V.S. NN d UU ——— Appeal allowed and Accused cönolcted. 
zier IN THE: HIGH COURT- OF JUDICATURE AT MADRAS. " 
"^ NT Wi ` 
L^ PRESENT :—Mr. “Justice ANANTANARYANAN. ` ‘ 


The Public Prosecutor, Madras va THRONE 





Es 





` Ll eu . : : pu "i 
Biss Guster Act (VIET f 1878), seitens 167 (82). ‘and 178-4 cs s EA oe 
. zz» Section:167 (8-1) of the Sea ‘Customs Act is an omnibus provision and before a person Could be^ k 
held guilty o£ an . offence. under. the section the prosecution must prove by dependable evidence., 
that thë goods , wére smuggled ones. The. ‘presumption under section 178-A of the Act will be attrac- , 
ted:daly i iw casés where the goods seizéd fall within the specified class. Merely because a person is in? 
possession of goods, not falling: &ndeér the category specified in section 178-A, and is unable to account i 
satisfabtorily for: its acquisition: onyit cannot be said.that'an dicum under’ section. 167 (&). of the Act: 


is.committed. - . '- xsdjosty ai won: ES 
"Petitions under sections agpiand dad of the Code of. Gine: Procedure: 18985 « 
praying: the. High Court. to révise -the -;judgment.of. the Court of Session ofe the“ 
Chiñgèlput “Division in. C:A. No..4 of. 1959 (C.C. No. 370 of 1958 on the file. of? 
Sub-Divisional Magistrate Koopamallee): and. to enhance the sentence paid ngopi 
the ie pa herein. * 


| M. JNarayanamurthi for the- Public]Prosecutor on behalf of the State: 
m =M. Seshadrliand B.-T. Sundararajan, for Accused: > = poros o 
P. © ‘The Court. made the following .. Eos DAR. SE ME 


x ORDER. ci: R. C. No. 843. of. 1959, to ds ap these. ENE A 
in; their, dogical. order, is a proceeding i in revision : against thé ` conviction-of the’: 
TeXiSIOD. petitioner (H.L. Modi), únder section 167. (8-I) of the' Sea Customs Act, 

which conviction. was confirmed. in appeal by the learned Sessions . Judge of. 
‘Chingleput. . Orl.R:C. No. 842. of 1959 is a -revision proceeding by the. Public - 
prosecutor against the sentence in the case, which -was reduced on -appeal by the. 
learned. Sessions Judge. of Chingleput to à fine of Rs. 1,000 alone, setting. aside ` 
ths .gentence Y ‘of peau a ae p ai months imposed ; by the trial... 
Cour.: 5. ..- ; e : 


Ehe facts are de zile though: "en matter : ree a somewhat tangled his 
tory: :With regard to the-facts of trial. -On 14th-December, 1957, this revision peti 
tioner, (HL. Modi). disembarked at Meehambakkam: ‘aerodrome’ from an aeroplane? 
which" flew.from Bombay to; Madras; He was ‘interrogated by certain «Customs. 
Officials; and . his trunk. was-séarched ; ‘with the result that “underneath certain: 
articles of clothing a tin box was found containing: 247-wrist watches of "Record" 
manufacture, most of them new. “A mahazar was duly: drafted. for the ` seizures; * 
andcin-the office of the Collector of Central Excise where the petitioner was detained: 
m some time, he made a ‘statement admitting the broad facts, which is Exhibit-P:- 
2 jn-the case. Subsequently, the petitioner :was: ‘charge-sheeted under section‘ 
167: (8- I) of the Sea Customs Act. Ata later stage of the proceedings, section 5.- 
ofthé ‘Imports and Exports (Control) :Act, 1947, was. added as.a.supplemental. 
chatgeszand thé case was transferred to the file of the learned -Sub-Divisional. 
-Magistrate, - -Poonamallee, as offences triableiby : a First Class Magistrate were: 
involved. `. i : TERO iun ebenso tima 
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But, when ‘the case reached the stage of arguments before the. learned -Sub=:: 


: Divisional Magistrate, it was virtually conceded that the charge relating to.seotion 


: Customs Act alone. 


` 5 of the Imports and Exports (Control) Act, 1947, could not be sustained ; it was, 


accordingly dropped. The essence of the case, as far as this charge is concerned, , 


. Was that the revision petitioner, a businessman residing at Pondicherry, illicitly; 


2 


imported these idengical watches prior to rst November, 1954, and later illicitly, 


smuggled them into Indian Union limits, after the merger of Pondicherry. ` But 
frankly, the prosecution were unable to establish the identity of the watches upon 
which this charge depended; The charge was relinquished and; ids “I already 
stated, the revision petitioner was convicted under section 167 (8-1) of the Sea 
Learned counsel for the revision petitioner (Mr. R.M. Seshadri) has pressed 
before me.the main argument that, once the charge under section 5 of the Imports; - 
and Export& (Control) Act, 1947, was dropped, the charge under section 167(8-1}* 
of the Sea Customs Act did not survive, viewed broadly with reference to- the facts= 
of theerecord., -In the revision proceeding itself other’ matters are‘ mooted,-stich , 
as’ the request ‘of: the revision. petitioner to examine himself under'section 342-A77 
Criminal Proceduié Céde,-as, at, one stage of the-proceédiiigs in this. Court, Soma- . 
sundaram, J.;Was inclined to record the further evidence of the person from whom the, 
revision .petitioner- claimed to have purchased .these watches at Bombayzo:Bhiys 
admittedly, nothing.else-was done. : The question-now is whether the charge urider^ 
section 167.:(8-1) of-the Sea. Customs Act. can be said:to survive at- all "upon ‘the 
established facts. If it does not survive, there.‘is, obviously no further. question. of- 
recSrding. of evidence, or the rights of the revision petitioner (accused)-to: egamine> 
from that supplemetal evidence: :. . ^ - 5. . - ^ vedve 


SA - - 


tioner could- be said to have committed upon the proved facts. It is claimed by" 
thé learned Public Prosecutor that, in his statement (Exhibit P-2), the revision peti? 
toner admitted that he wàs:aware that these were watches upon which dutysHád-* 
not been paid. First of all, I am nöt at all certain how far Exhibit P-2 could"bé- 
safely acceptéd and acted upon. Secondly, even if it is to be acted upon, such"am" 
admissifn cléarly cannot form-the basis for any conviction of the 'revision"pet^^ 
tioner. The prosecution must prove, by some other dependable evidence, that * 
these watches had been imported into India without.duty, and were, in-fact, smiigg- 
led goods. Actually, the Legislature has been very well aware of the difficülty:of.: 
proving this, and has enacted section 178-A .of'the Act by virtue of Amending-Act:: 
XXXI of 1955. - Under. section 178-A(1) and (2) there is a presumption that certain. 
categories. of:goods are smuggled goods, when they are.seized under.the Act-in:the, 
reasonable ‘belief that.they ‘were-of that character. Section. 178-A ':(2) refers tos 
these categories;.and.also refeis to a notification which the Central Governnient. 
may make. .Neither under the sub-section, nor under any such notifications, aré;wristss 
watches of that description. . This matter is not in dispute. Hence, there’ wasina? 
presumption. that, even when the revision .petitioner was in possession . of so large- - 
a-quantity of wrist watches as 247, they were smuggled goods or: goods: imported : 
into India from abroad without. due payment of duty. Since ‘the purchase:ef theses 
goods was not prohibited, even on a large scale, and duty was payable in respegtsofo 
such.goods.only on the occasion of import into the country, the revision petitioner”? 
could obviously have acquired these goods quite legitimately at Bombay or else- 
where. '"The-fact that bills were not produced or that he failed to' satisfactorily" 
account for the acquisition, will not raise any presumption against hir, ünle&s the 
goods; fallsWithin the scope: of section 178-A of the Act. With regard to penal ‘provi- 
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sions of this character, it is theimperative duty of Courts to interprer them narrowly, 
with regard to the specific language employed, and not to extend their bounjlaries. . 
by some mode of construction, designed to aid the administration. On the con- ` 
trary, in all such cases, where the administration experience any difficulty, its true 
"remedy is to seek the aid of the Legislature in tightening the provisions of the law. 
The construction of Courts with regard to penal provisions Vill always be strict; 
and mindful of the liberties of the subject. E 

In this connection, Mr. Seshadri has drawn my attention to certain observations 
in W.P. No. 786 of 1957 dealt with by a Bench of this Court (Rajagopalan and 
Balakrishna Ayyar, JJ.), wherein the learned Judges have observed with regard 
to very similar facts, that even where goods appear to have been acquired not through - 
the normal trade channels in the open market, there was no inference that 

* the goods had been illegally imported or even that the petitioner knew at the time of the 

acquisition of these goods that they had been illegally imported into the country, the learned Judges 
proceeded to point out that “ it was certainly not the case of the Department that the articles men- 
tioned in the list or any of them were not available in the market in India, though import of these 
articles was restricted.” : i " Te 
In the present case, there is-not even evidence that the import was greatly restricted, 
and such data as are available seem to prove, on the contrary that any 
person who was willing to lay out the necessary capital could-have acquired these 
watches in a perfectly legitimate manner. i ; 

Under the circumstances, I am constrained to conclude that the charge that 
section 167(8-l) of the Sea Customs Act was not at all established against the revi- 
sion petitioner. Since that is only conviction, the proceeding will have to be 
allowed by acquitting the revision petitioner upon the charge, and setting aide 
the sentence of fine. The fine if paid, wil be refunded. 

Crl.R.C. No. 843 of 1959 is hence allowed. Crl.R.C. No. 842 of 1959 filed 
by the learned Public Prosecutor is dismissed. 


RM. . ! L —— Cr. R. C. No. 843 of 1959 
i : allowed and Cr. R. C.No. 842 
[ . 6f 1959 dismissed. 

IN THE HIGH COURT OF JUDICATURE AT MADRAS. 

m PRESENT :—MR. JUSTICE ANANTANARAYANAN. 
The Public Prosecutor m .. Appellant” 

v. 

P. S. S. Somasundaram Chettiar . 5. Respondent. 


Employees Provident Fund Act (XIX of 1952), section 14-4, Proviso—Applicability— Code of Crimi nal 
Procedure (V of 1898), section 417—Appeal against acquittal—Scope of interference. . 

The question whether the Proviso to section 14-A of the Employees Provident"Fund Act is ful- 
filled on the facts is an issue of factlike any other to be determined on the individual merits. 

There is no substantial or compelling reason for interfering with the order of acquittal, nor do ~ 
the facts involve any question of law in reality. 

Appeals under section 417 or 417 (3) of the Code of Criminal Procedure, 1898 
against the acquittal of the aforesaid Respondent (Accused No. 2) of offences under 
section 14 (2) of Employees’ Provident Funds Act, 1952, read with clauses (a) and (e) 
of paragraph 76 of the Scheme, by the Additional First Class Magistrate, 
Coimbatore, in C.C. Nos. 491 and 492 of 1958 on his file. 

V. V. Radhakrishnan for The Public Prosecutor, for Appellant. 

- ~V. T. Rangaswamy Iyengar for K. Kalyanasundaram, for Respondent. 

The Court delivered the following à 


JupGMENT.—hese are appeals preferred by the State against the acquittals 
of the Respondent in two related cases, in which the facts are identical, but the 








* Crl. A. Nos. 286 and 287 of 1959. faci 24th November, 1960. 
grd Agrabayana, 1882—Saka.) 
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periods of time concerned are different. In both these cases, the Inspector of Pro- 
vident Funds, Coimbatore, prosecuted Messrs. Kaleeswarar Mills, Ltd., Coimbatore, 
the first accused, and the present Respondent, the General Manager of the Mills, the 
second accused, for an alleged offence under section 14 (2) of the Employees’ Pro- 
vident Funds Act (XIX of 1952) read with paragraph 76 of the Employees’ Provident 
Fund Sfheme, 1:45». What has subsequently happened is that the prosecution 
was withdrawn as Against the first accused (Messrs. Kaleeswarar Mills, Ltd.), and it 
survived only as dgainst the Respondent. After proceedings into the facts in great 
detail, the learned Additional First Class Magistrate of Coimbatore held that the 
Respondent was saved by virtue of the Proviso to section 14-A of the Act which is 
. in the following terms : 


“ Provided that nothing contained in this sub-section shall render any such ‘person, liable to 
any punishment, if he proves that the offence was committed without his knowledge, or that he exer- 
cised all due diligence to prevent the commission of such offence.” 


The State pleads that the Respondent did not satisfy the terms of this Proviso, 
and that, hence, upon the admitted facts of the record, he ought to have been con-. 
victed. The learned Public Prosecutor urges that’ the admitted facts arr that 
Kaleeswarar Mills, Ltd., did make deductions from the wages bills of its employees 

.during the relevant periods, and thus it withheld a large sum representing the contri- 

bution of the employees to the provident fund. Under the Act, the Mill was bound. 
to make a similar contribution itself, and the failure to do this is an offence under 
rule 76 (a) of the Employees’ Provident Fund Scheme, 1952. It is strenuously 
contended that this really amounts to a kind of breach of trust, by which “both 
the Mills and the General Manager (Respondent) are liable, within the terminology 
of section 14-A (1). On this ground, the acquittal is impugned as wrongful and 
opposed to law. | í : f 


Sri.V. T. Rangaswami Iyengar for the Respondent raises a plea that the Mills. 
having been exonerated in these proceedings, or the prosecution of the Mills with- 
drawn, the liability of a person like the Respondent (General Manager) does not 
separately survive, since the Mills or the concern is the party mainly liable under 
section 14-A. There is something to be said for this view, for a reading of section 
14-A makes it clear that the company or organisation is made liable for the offences 
as a juristic person. But it is not really necessary for me to furnish an inter- 
pretation of this section, in this context. The real question is whether it is now, ex- 
pedeient, or essential in the interests of justice, that the acquittal of the Respondent 
should be interfered with. i 


I find from a perusal of the judgment of the learned Magistrate, that he has 
made an exhaustive analysis of the facts with reference to the Proviso relied on by 
the Respondent. The learned Magistrate seems to believe that the Respondent 
strained every nerve to save the Mills as a going concern, including running hazards. 
himself in order to provide credit, and that the situation deteriorated to such an 
extent that the Respondent was quite unable to make any provision for the pro- 
vident fund; contribution of the employer. Other and more urgent demands had 
to be be met, and it was the collapse of the company, financially speaking, which led 
to the inability. It seems to me that the facts do justify the inference that the Res- 
pondent has tried very hard to save the company. Even if I were inclined to take 
a somewhat different view of the facts, it will still entirely be a question of fact 
whether the test laid down by the Proviso has been fulfilled in an individual case. 


I am therefore very clear that there is no substantia! or compelling reason for 
- interfering with the order of acquittal, nor do the facts involve any question of law 
in reality. The question whether this Proviso is fulfilled on the facts, is an issue of . 
fact like any other, to be determined on the individual merits. The learned Mags- 
trate seems to be perfectly conscious of this, as well as of the obvious position that, 
since he relies upon a Proviso, it is for the accused to show that he exercised “ all due: 
diligence ”. : 


48 
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‘I thence dismiss these appeals: Beforeiparting with them, I desire to observe 
that this does, not mean that the liability of the employer or ef a person situated 
-as.a General Manager under an employer concerned, to deal fairly with the workers 
in respect of their provident fund contributions, ‘and in respect of the employer's- 
own liability under Act XIX of 1952, is not.a very real one, cy is one that can be 
lightly evaded. On the contrary, the Legislature has though fit to erfforce this - 
liability by means of a penal provision, really because it Uoes amount to a^ 
kind oftrust, and the unwarranted infringement of it, to a breach of -trust. With. 
these observations, the appeals are dismissed. EE i: 


UV mS TS l p Appeals dismissed. — 
":' JN THE HIGH COURT OF JUDICATURE AT MADRAS. . ` 
doe dato PRESENT :—MR. Justice SOMASUNDARAM. 


-Ms Venkatarathinamma : - ooo oo o e.  Petitloner* ; 
sues, (dri : 1 x . ; . ` . " . M . : - i * E l xS d l - l - Dad 
‘Corporation of Madras|by the Assessor K. R. Srinivasan, ` eras 


..Bgand gò, Division, ‘Ripon Buildings, Park Town, Madras. Respondent: ^; 
^» Madras City Municipalities Act (IV. of 1919), Schedule IV, . Rule 21 (2)—‘ Distraint is impracticable m PB 
‘What amounts to. . . , wth 
¿Under rule 21 (2) of Schedule IV of the Madras City Municipalities Act the Corporation can 
-resórt'to procedure oftpioséctitiia defaulter for non-payment of property tax only when it is esta-* 
"blished that the proceduretof: distraining the. property of the defaulter is impracticable. It must be? 
«established by evidence that the distraint was impracticable and if.the evidence discloses that noz- 
attempt was made to find out whether theré were any articles of the accused available on the premfes . 
‘for being distrained, resort to prosecution of the defaulter is not valid. ] oe 
„v Petition under sections 435 and 439 of the Code of Criminal Procedure, 1898, '~ 
‘praying the High Court to.revise the Order of the. Sixth Presidency Magistrate of“ 
the-Court;of the Presidency Magistrate, Saidapet, Madras, dated 29th April, 1960. 


-and made in Municipal No. 559 of. 1960. LAE j 
G. K. „Subramaniam, for Petitioner. — . 


T. „Ghengalvarayan, for Respondent. 
The Public. Prosecutor (P. S..Kailasam), for-State. - - Jeu : 


The Court made the following m EN 
OnDER.— This is a revision against the order of the Sixth Presidency Magistrate . 
:Saidapet, ‘Madras, in M.G. No. 559 of r96o. eio DP Tem, rupi 
. "Flieré'is no-doübt thàt there were arrears of house-tax due in respect of house». 
‘No. 2, III Main Road, Gandhi Nagar. Under Rules 20 and 2: of Schedule IV 
-of the City Municipalities "Act, this tax can be“ récovéred by. means of distraint. 
Under sub-rule.(2) of Rule 21 if.for:any reason the distraint or a sufficient distraint, 
of the-defaulter's property is impracticable, the Commissioner may, prosecute the‘: 
-defaulter before a Magistrate. In this case it is the case of the Corporation that the ` 
-distraint: became: impracticable and, therefore; they had ` resorted to this remedy, 
It is: contended ‘before me that it has ‘not been established that the, distraint becaine.. 
impracticable in this case. Learned counsel, Mr. G. K. Subramaniam, appearing 
‘for the Peitioner, has pointed out how on the evidence of P.Ws. 2'and 3 the Tax 
Collector'ánd Bailiff, it cannot be said that the distraint became impracticable. P.W. . 
2 in his chief-examination has stated that he went to the house with the Bailiff;. P.W: ` 
3 it the case.- ‘He stated that there-were no' articles in the house except.à trunk.. 
containing clothes. He was subjected to a very severe cross-examinátion and in the 
-cross-examination he stated that he did not open the trunk and.that he did not know 
e the contents of the trunk. He further stated that there was furniture inside ,the 
-hOtse but he did not know to whom they belonged. He also stated that he did not 
ON DE Se 
^* Cr]. R.C. No. 618 of 1960. | < -26th August, 1960s 
5 (Od. "R.P.:No. 594 of 1960). (4th day of Bhadra, 1882, Saka.) 
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enquire where-the articles of the accused were kept. He added that the accused 
as gccupyirig only two rooms in the front portion. It was also elicited in the re- 
examination that there were no. articles in the said rooms. P.W. 3 deposed that: 
the accused was living in the room attached to the kitchen and he found cooking. 
utensils and an oldj bench. He stated that. they never went to the front’ 
room. There s] thus contradictory statements between P.W. 2 and P.W. 3 
as to the room fo which they went for the purpose of  distraint. The 
Bailiff does;not$peak of the trunk containing clothes as being available for 
distraint. | If it had been established clearly either that there was nothing in the 
rooms occupied by the accused which were worth distraining, that is, by mentioning 
. the articles which they noticed and they were not worth distraining for the amount 
involved, or if P.Ws. 2 and 3 had stated that the rooms occupied by the acused were 
locked and they had no access to them, and, therefore, the distraint became 
impracticable, then one could understand that the distraint really became 
impracticable. But the evidence of P.Ws. 2 and 3 leaves the impression that.pro-, 
bably neither of them went to the premises in question and tried to find out whether 
therewere any articles in the rooms belonging to the accused for the purpose of, 
distraint. In those circumstances I cannot say that under sub-rule (2): of Rule 21: 
it has been established that the distraint became impracticable. It is only when the 
.distraint became impracticable that a prosecution can be launched against: the 
accused. : "S AOI A NIAE 
e ` T set aside the conviction and sentence. I do nob acguit. the-accused but only, . 
order that the fine, if paid; be refunded. -Nor.do I ordercibzetrial in this case. - It ' 
` isppen to the Corporation to distrain the goods in accordance with law, t.e., aspro" ~ 
vided inthe Rules. If itis ultimately found that the distraint-became impracticable, ` 
the Corporation can again launch a prosecution against the accused for recovery ` 
ofthe amount. There car be rio plea of autrefois-acquit-under section 403 of the 
Code of Criminal Procedure; because I am not acquitting the accused in ‘this. case, ` 
only. the conviction and senterice are set aside ; and'I leave it open for another pro- 
secution if the distraint becomes impracticable. > ' MUSCLE Boa ege 
R.M. Pg ——Má «(€ "Conviction end 
BU eg? Bi aT . "sentence: set aside . 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
. | "CM PRESENT Mr. Justice ANANTANARAYANAN. f i 
M: R. Krishnamoorthy i B m mr MET Petitioner.* 


ord Code (XLV of 1860), sections 107 (2) and 405—Abetment of breach of -trust by- conspiracy —Preof— 


f : Criminal Procedure Code {V of 1898) * section 439—Interference in revision against conviction—Principles red 


MEg 


ne 


^; Where the abetment was a form of abetment by conspiracy as set forth in clause (2) ofsection 107 '- ] 
of the Penal Code, any charge of, conspiracy is not established merely by. proof of association :;; 
together nor-by mete suspicion of guilt. m . n NE 
. Where the record is itself.not capable of sustaining a conviction and the -conscience of the Cour ¢..- 
is roused to the extent of compelling the Court to find that the accused ought not to have been convic - 
téd upon the evidence’ interference in revision would be warranted. ' t E 
Rm MAD. Reds ots e E s ; aA E P d 
; Petition under sections 435 and 439- of the Code of Criminal Procedure, 1898, ; 
praying the High Court to revise the Judgment of the Court of Session of the North. : 
Arcot Division at Vellore in C.A. No. 46 of 1960 (S.C. No. 4 of 1960-on the file of : 
the Additional Assistant Sessions Judge. of the Court of Session of the North Arcot ;- 
Division at Vellore). . iR. odie i33 2E TE 
<M. Srinivasagopalan and M. R. Krishanan, for Petitioner. Be ae 
: KY. V. Radhakrishnan, for the Public Prosecutor, on behalf of the State. |, ==- `: 
l E Cr. RG. No. 1226 of 1960. tet 22nd November, 1960- 
(Cri, RO P.No. r195 of 1960)... . -. (1st Agrahayana, 1882, Saka). 
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The Court made the following 


Orver :—The facts of this case have been so fully stated ih the judgments of 


both the Courts below, that I do not propose to recapitulate them in great. detail 
here. Itis sufficient for me to state that accused 1 in the case, à Cashier employed 
“at the Tirupattur branch of the State Bank of India, was convicte upon his admission 
of guilt, of criminal breach of trust in respect of a sum of Rs. 3000 odd belonging 
to the Bank. There can: be no doubt that, on the occasion in question, accused 1 
secreted these monies on his person from the till of the Bank, and, on the pretext 
of leaving the building for lunch refreshment, escaped to Madras via Vellore 
through taxis and trains, in the company of the second accused (revision petitioner). 
The second accused was then a Havildar of an Assam Company of Rifles, on leave 
at Tirupattur, and staying at Mani’s Hotel, a restaurant run by his near 
relative? The second accused has been convicted of the offence of abetment of 
the criminal breach of trust, of which the first accused was admittedly guilty. A 
separate charge of criminal conspiracy against this revision petitioner failed in proof. 
The question is, whether the circumstances justify the conviction of the revision 
petitioner upon the charge of abetment, under any categories of the offerte as 


defined under section 107, Indian Penal Code. 

Both the Courts below appear to think that the following pieces of evidence 
are significant, and that, in their cumulative effect, they justify an inference of 
guilt as far as the revision petitioner is concerned. These pieces of evidence are 
(1) evidence of close association and friendship between the two, accused, (2) evi- 
dence of movements of the revision petitioner along with accused.r or by himself, 
in the vicinity of the State Bank of India building, sometime prior to the offence or 
shorttly prior to the offence, (3) evidence of P.Ws. 11 and 12 to the effect that the 
second accused obtained elastic rubber bands stiched for the first accused at the 
tailoring establishment of P.W. 11, ostensibly for the purpose of securing the socks 
worn by accused 1 along with the pants at the knee level. The suggestion here is 
that these'bands must have been utilised by accused 1 in secreting the currency 
notes which he took away from the Bank, and (4) the evidence of the subsequent 
movements of the two accused together in their journey from Tirupattur to Madras, 
and of lavish expenditure somewhat disproportionate to their means. ' 


.. But I am persuaded, after a careful review of the record of evidence, and con- 
sideration of the probabilities, that the conviction of this revision petitioner rests, 
at the best for the prosecution, upon either conjecture, however reasonable accord- 
ing to worldly experience, or a mere moral feeling that the party must be guilty. 
In other words, there is really nothing beyond a cloud of suspicion. Suspicion 
cannot substitute legal proof, and where it is so substituted for adequate legal 
evidence, and a conviction has been based thereon, a miscarriage of justice has 
really occurred, which merits interference in revision by this Court. 

In this context I would desire at the outset to observe, since the Courts below 
do seem to consider that the abetment in this case was a form of abetment by cons- 
piracy as set forth in clause (2) of section 107, Indian Penal Code, that any charge 
of conspiracy is not established merely by proof of association together, nor by mere 
suspicion of guilt. Here, I cannot do better than to reiterate the passage in Under- 
hill’s Criminal Evidence, 5th edition, section 508 which will be found set forth in 
Sivasubramanian Pandian v. State!, a Bench decision of this Court to which I was a 
Party. I could understand the inference of the Courts below, if the evidence had 
been more specific or if it had permitted any clearer inference. Since accused 1 was 
the Cashier of the Bank, it is abundantly clear that the movements of this revision 
petitioner in the vicinity of the Bank prior to this occurrence are of no singificance 
whatever. The evidence shows that accused 1 was inside the Bank in his capacity as 
cashier, actually handling monies, and that he took advantage of this opportunity 
tewcommit misappropriation and breach of trust. Since the hotel of Mani Iyer is, 
more or less, in the same neighbourhood, the physical movements of the revision 
petitioner are of practically no significance. As regards close association and friend- 


1, 1960 M.W,N. (Crl.) 159. 
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ship, here again, ys would be relevant only if they tended to show any concert or 
preparation with régard to the particular crime designed ; general association may 
imply nothing morg than a not very fastidious predeliction for doubtful company. 
That may be morally reprehensible, but it is not the basis for any legal inference, 


As regards thefbands ordered at the tailoring shop of P.W. 11, in which this 
revision petitioner Goes appear to have taken some initiative, the difficulty is that 
there is absolutely’no evidence to connect these elastic bands with the actual offence. 
That is sheer conjecture, and it may be totally beside the mark, just as it may be a 
shrewd guess at the truth. Currency notes could be concealed in several ways about 
the person, and a Cashier, presumably a trusted official, could easily leave the Bank 
building on the pretext of proceeding outside for lunch with these notes in his 
interior pockets. Elastic bands appear to be a device not necessarily called. for 
with regard to the mechanics of the offence. In any event, we do not know that 
the bands had anything to do with secreting the notes. Again, we do not know that 
this revision petitioner (accused 2) was.really let into the secret of the scheme by 
the rst accused. à 


The subsequent-movements of these two persons are of practically no signfi- 
cance. The learned Sessions Judge does not appear to be correct in his view of the 
law that the subsquent expenditure of monies is also a necessary element in proving 
à criminal breach of trust. In any event, the bulk of the monies were retained with 


eaccused 1, who was later found in possession of a fair sum and of luxury goods of 


admitted value when he was arrested at Calcutta. Only a very small sum of over 
Bs. 200 was recovered from the possession of the revision petitioner. It may be 
tffat he was not conscious of anything more criminal than being out for a lark in the 
company of accused 1, who was temporarily flush of cash. Even if accused 2-had 
‘suspicion about the source of this cash, that would not make him an abettor. 


In Esakki Thevar v. State1, I have examined the decisions of this Court laying 
down the principles upon which interference in a criminal revision would bé warran- 
ted, in the case of a conviction. "The authorities amply show that where the record 
is itself not capable of sustaining a conviction, and the conscience of the Court is 
roused to the extent of compelling the Court to find: that the appellant ought not 
to have been convicted upon the evidence, such interference would be warranted. 
"The present is clearly such a case, for we cannot permit suspicion to substitute 
legal proof, so long as we adhere to the system of criminal jurisprudence which we 
have inherited from the past, which is the chief glory of our administration of justice, 
and the chief protection ofthe citizen in this. country. ] 


Idence allow the revision, acquit the revision petitioner, and direct that he be 
set at liberty. i 


Y.S. . _ : Petition allowed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS 


PRESENT :—Mr. JUSTICE SRINIVASAN. A 

D. K. R. Chinnasamy Sah ! : .. Appellant* 
a E uM 

‘Rajamba Bi | ..  Réspondent. 


Husband and wife—Void marriage—Status of parties—Suit for declaration of —Applicability of the maxim 
án pari delicto. 


Where the status of parties, whether or not one is the wife of the other, is concerned, the principle 
of pari delicto cannot be relied on to refuse to grant the declaration sought for. Where a marriage 
is void ab initio by virtue of the Statute prohibiting bigamous marriage, the fact that both parties to 
such a marriage were guilty is not a ground for refusing the relief of declaration that the marriage is 


woid at the instance of either party. 


1, 1959 M.W.N. (Crl) 156. 5 


* S.A. No. 7o of 1959. 23rd November, 1960. 
: oF. (2nd Agrahayana, 1882, Saka). 
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D Appéal against the Decree. of the Additional Judge, City Qivil Court, Madras, 
..in Appeal Suit No. 166 of 1957, preférred against the Decree. of. thé Second 5 


“Assistant Judge, City Civil Court, Madras, in O.S. No. 141 of 4956. 
i V. Srinivasa Ayyar, K. Raman and P.V.B. Mani, for T E 
S. Mohankumaramangalam and'$. Palamiswami, for Respondent. - - : 

The Court delivered the following... ^ aS 

` Jupgment.—The plaintiff-appellant sued for a declration that the respondent is 
not his wife.and for a permanent injunction restraning her from calling herself the 
plaintiff's wife and taking or continuing any proceedings against the plaintiff in - 
that capacity. The case was that the plaintiff married the respondent in 1953, 
though his:first wife was then, and is still, alive. Apparently, some disputes arose 
-betwéen the two subsequently, and, the respondent filed an application in the Magis- 
"trate's Court under section 488, Criminal Procedure Code. This seems to be the 
reason for the plaintiff's filing the suit for the declaration and injunction. : 


2x 
Before the trial Court, it was alleged by the plaintiff-appellant that there was 
no valid marriage by reason of the absence of the requisite religious ceremonies ; but 
that thas been found against by both the trial Court and the lower appellate Court. 
The position accordingly, is that, while no doubt a. proper form of marriage was gone 
‘through between the parties, the marriage itself was claimed to be void by reason of 
Act VI of 1949. AHA TAB AMA d L xw lS ` pa pm 


The trial Court granted a decree for the declaration and injunction sought’; 
but, on appeal, the learned Additional City Civil Judge came to me conclusfon 
that, on the principle of pari delicto, the plaintiff ought not to b€ granted the relief. 
It is against this decree that the present appeal has been filed. _ . + PLE 


=: “The marriage having been contracted during the period when 'Aét VI of 1949 
‘was ‘in force, there is no doubt whatsoever that, under section 4 (i) thereof, that 
marriage was void. ‘Act VI of 1949 was repealed by the Central Act XXV of 1955. 
‘This later Act, however, dealt with marriage contracted. only subsequent to the 
passing ofthat Act. Notwithstanding the.repeal of Act VI of 1949, there is no-doubt 
that the rendering of a marriage void during the continuance of Act VI of 1949. 
.was fully.effective and a marriage which was void under the Act could not possibly 
become valid by reason of the repeal of that Act. - It.has been correctly so- found 
by the learned Additional City Civil Judge. The only question, therefore, i$ whether 
the lower appellate Court was right in the view that it took that the plaintiff ought 
not to be granted the reliefs that he prayed for. Mene s mE 


t 
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marriage declared y gid: it is not proper that on the general principle of pari delicto, the 
declaration should ‘be refused. I am .of opinion, therefore, that, when once it is 
found,—and that fapt is not denied by either side—that the, marriage is void;/ab 
initio by reason of dection 4 (1) of Act VI of 1949, the plaintiff is entitled to the 
declaratign. 


I am not, howéver, prepared to hold that he is also entitled to the other relief 
of injunction as well. It would be open to him to plead in the Magistrate’s Court 
that the respondent, not being his wife, is not entitled to maintenance. The other 
declaration that he seeks, namely; to restrain her from calling herself as 'the.plain- 
tiff’s wife, is also refused, as there is no allegation that the respondent is come S0, 
"with the result that any interest of the plaintiff is jeopardised. 


9 Inthe result, the decree of the lower appellate Court is set aside, and that of ihe 
trial Court restored only to’ the extent of granting a declaration that the matriage 
„of the respondent with the plaintiff'is void. In the circumstances, the appellant 
will bear the costs in this Court; and the order as tó costs made by the. lower 
‘appeWate Court will stand.” : 


. Noleave. p "M 

S RM 4 07 fa 3 Appeal allowed. 

IN THE HIGH COURT OF JUDICATURE AT- MADRAS. E ^ 

NM Present :—MR. Justice: “ANANTANARAYANAN QE LN ee 
E. X; Govindaraja Iyengar. a TENE "Pd 

iii É 7 ray EE m 

‘Petha Ponnan alias Govinda Chetty T rh. Ao E E F Respondent po 


` Judicial Officers’ Protection Aa (XVHIE- of 1850), section i—Seope of. 7^ Ad 


TN _ The immunity given by section 1 of the Judicial Officers? Protection Act, 1850, to Judicial Officers 
t being sued in respect of acts done by them in their capacity as such officers is no doubt absolute. 
‘But that does not imply that higher agencies in ‘administrative controlof the ‘Judicial “Officers or 
Court concerned, may not take cognisance of their conduct’arid deal with it. : It is only the party 
‘that is prevented from seeking redress are. Court by. duum the motive of the J dicia omer 
.who acts in his judicial, capacity. 


' Appeal against the Order of the District Genet of Salem, dated. ddr Ascii: 
1958 and made in A.S. No. 379 of 1957 preferred against the decree of the Court 
ef the District Munsif of Sankaridrug, at Salem, in O.S. No. 325 of 1956. - 7; 


e . D. Ramaswami. Ayyangar. and P. R. Varadarajan, ‘for Appellant, 


VAS go cee 


MM. Srinivasagopalan, for Respondent. 


"The -Court: made the following ` : 


“+s ORDER: The facts out of which this’ appeal ar arises are as follows : "The appellate 
was the defendant in an original suit filed ‘before’ the learned District Munsif of 
‘Sankaridrug: at Salern for recovery of à sum ‘of Rs. 600 as damages. for false and miali- 
'Cióus prosecution. The ‘plaint. averments; with which alone we need be ' 'concerned 
for the disposal of the appeal, were as follows. ` The defendant (appellant) was the 
"President ofthe Pottipuram Panchayat Court, and this Court launched a prosecution 
of the plaintiff (respondent for an alleged offence committed in respect of a judicial 
proceeding before it unde? section 174, Indian Penal Code. It is not. in dispute 
that the Panchayat Court passed a resolution that the plaintiff (respondent) should 
bèso prosecuted, for alleged deliberate failure to appear in that Court notwith- 
Standing Service of summons, and that the appellant filed that criminal complaiiit i 
‘purely in his capacity as the Président of the Court; which was the real’complainarit. 
‘Phe’ criminal casé ended ini an acquittal. ` The plaintiff brought forward this action, 


ae tiiat, there was prior enmity- between him: and. the defendant (appe 
ult Wa 
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and that, in fact, the summonses in the Panchayat Court proceeding were not even 
sought to be served upon him. : : 


'The learned District Munsif dismissed thesuit with costs h iding (upon issue 1) 
that section 1 of the Judicial Officers Protection Act (XVII of 1850) was a 
total bar to the suit. : . 


The learned District Judge, in appeal, set aside the judgment and decree of the 
District Munsif, and remanded the case for fresh trial and disbosal according to 
law, in the light of certain observations made by him. Th defendant (appellant) 
claims that this order of the appellate Court is quite erroneous and opposed to law, 


and that no such remand of the suit could have been made, in view of the clear and . 


unambiguous provisions of the Judicial Officers Protection Act (XVIII of 1850). 


Upon a careful consideration of this matter, I am of the view that the appeal 
ought to be allowed, and that the order of the learned District Judge is manifestly 
erroneous. The judgment and decree of the learned District Munsif are prefectly 
correct, and indeed, unassailable in my view. The learned District Judge has fallen 
into a confusion of ideas upon the matter. The question is not whether the deffndant 
(appellant) was instrumental in persuading the Panchayat Court to pass such a 
resolution and to file such a complaint, and whether his instrumentality in this 
aspect was due to prior enmity between the parties. The simple question is whether* 
the filing of the complaint was not a judicial act done by the defendant in his 
capacity as the President of the Panchayat Court, and representing that juristie 
entity. J am quite unable to see how there could be any difference of opinion upon 
this aspect. The analogy drawn by the learned District Judge of a person filing a 
complaint before the Police, and being liable to be sued in damages for false pric: 
cution, notwithstanding the fact that the Police actually prosecuted, is quite mis- 
leading and inapplicable. Once it is conceded that the complainant in this case 
was the Panchayat Court, that the offence complained of was in relation to a judicial 
proceeding of that Court, and that the appellant acted in his official capacity_ as 
President of that-Court, section 1 of the Judicial Officers Protection Act (XVIII 
of 1850) would be a complete bar to any such suit. It is noteworthy that the 
words ** in good faith ”? occurring in section 1 relate to the jurisdictional capacity, 
about which there is really no dispute in the present case, and not to any question 
of purity of motive. "The very wide immunity granted by this Act has, in fact, come 
up for judicial comment. The argument that such wide and unqualified protection 
would sometimes cover .the evil intentional acts of corrupt judicial agencies was 
raised, but not considered as a good ground for any other view of the beneficient 
provision of this Act. Sir Lawrence Jenkins, C.J., tersely put the matter thus in 
Girjashankar v. Gopalji! : . 

“The protection afforded to judicial officers rests on public policy. And though thereby a 

malicious Judge or Magistrate may gaina protection desigried not for him, but in the public interest, 
it happily does not follow that he can exercise his malice with impunity. His conduct can be investi- 
gated elsewhere and due punishment awarded.” 2 E . : 
In other words, the immunity given by the Act is absolute. But, that does not imply 
that-higher agencies, in administrative control of that judicial officer or Court, may 
not take cognizance of such conduct, and deal adequately with it. But the subject 
or citizen is not. permitted to obtain a redress through a Court of law, by canvasing 
the motive of the judicial officer who acts in his judicial capacity. ^ ` 2 

I find an interesting decision in Lower Burma Reports (1872-1892) 83, where 
there are striking observations about the possible dissatrous effect of an opposite 
view of the provisions of this Act. As stated in this ruling : 


** A contrary system would produce great inconvenience by allowing every losing party, of whom 
there must be one in every suit, to bring an action against the Judge, and the Judge in his turn, if 


amia Cccessful, suing the other Judge who had pronounced against him." 


Further commentary is needless. 








1. LL.R. 30 Bom. 241. 
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I therefore. allow this appeal, set aside the judgment and decree of the learned. 
' Distriet Judge in appeal remanding the suit, and restore the decree of the learned. 
District Munsif dismfsing the suit with costs. Following the event, the appellant 
will have his costs Mere. , . f 


R.M.*. MAU ————. . e Appeal allowed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
; PRESENT :—MR. Justice JAGADISAN. 


K. Parthasarathy ; -Appellani* 
v. . y f . T a " * S 
The Municipal Council, Kumbakonam, by its Executive Officer, — . 
the Commissioner . Respondent. 


"Madras District Municipalities Act (V of 1920) and rule 32 (1), Schedule IV—Illegal seizure of animal! 
by Municipality —Municipality—If entitled to feeding charges during. detention of, such animal—Section 99 (4) 
of the Agi presumption under section applicable to “ cart”. : : . zog 
Rule 32 (1) of the rules framed under Schedule IV of the Madras District Municipalites Act” 
1920, can only apply to a case’ where the original seizure of the animal by the Municipality was 
permissible in law. Wheré the seizure by the Municipality is itself illegal, the Municipality 
cannot have any claim by way of reimbursement of the feeding charges in respect of such animal. 
Quaere.—Whether presumption under section 99 (4) of the Act has application in respect of 
. “cart * as the language of the section is confined only to a ‘ carriage ’. E M 


' Appeal against the Decree of the Court of the Subordinate Judge of Kumba- 
konam, in Appeal Suit No. 45 of 1958; preferred against the Decree of the Court of 
the*District Munsif of Kumbakonam in Original Suit No. 41 of 1957. 


D. Ramaswami Ayyangar and P..R. Varadarajan, for, Appellant. 
K. S. Desikan and K. Raman, for Respondent. 
The Court delivered the following l 


Jupement.—The plaintiff in O.S. No. 41 of 1957, on the file of the Court of 
the District Munsif, Kumbakonam, sued the Mnnicipal Council, Kumbakonam, 
represented by its Executive Officer, the Commissioner, for recovery of a sum of 
Rs. 132 under the following circumstances.’ The plaintiff owned a country-cart with. 
two bullocks. The cart and the bullocks were kept in the village of Ramanuja- 
puram, of which place the plaintiff-was a permanent resident. Ramanujapuranr 
is a village-situate at a distance of seven miles from the municipal limits of Kumba- 
konam. The cart drawn by the bullocks was within the municipal limits of Kumba- 
konam qn 6th September, 1956, carrying straw and fuel for the domestic use of the 
plaintiff's uncle who was residing -at Mudukku Street, in Kumbakonam. The 
goods were unloaded and the cart drawn by the bullocks was on its way back to the 
village along Darasuram Road. The cart was then stopped by the employees of the 
Municipal Council on the ground that the-cart was liable to pay tax under the , 
Municipalities Act and that no-such tax had;been paid. The plaintiff's case-was- 
that the municipal staff yoked the bulls to the-cart and had the.cart drawn to the 
premises of the office of the Municipality in spite of protest made by the driver of the 
cart. The Municipality collected from the plaintiff a sum of Rs. 31-2-0, consisting 
of Rs. 24 being the feeding charges for the bullocks during the period of their deten- 
tion by the Municipality, Rs. 4-2-0 being the tax payable on the cart, Re. 1 tax 
on each of the bulls and Re. 1 for penalty and incidental charges. This amount 
together with the claim for damages for mental pain and distress estimated at 
Rs. 100 formed the subject-matter of the suit. 


The defendant-Municipality contested the suit on the ground that what was 
levied and recovered from the plaintiff.by way of tax and feeding charges was pro- ^ , 
perly done in the exercisé of their statutory functions and that the plaintiff was ifte 


= $$$ 


* S.A. No. 1128 of 1958. : 19th September, 1960 
(28th Bhadra, 1882—Saka). 
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entitled to seek to récover that amount. Of course, they contended that there was 
no.cause of action for any claim by way of damages against thdfm. st i 


The learned District 'Munsif of Kumbakonam who tried the suit upheld the 
defence of the Municipality and non-suited the plaintiff. THere was an appeal by 
the aggrieved plaintiff which was heard by the Subordinate Judge of Kufnbakonam 
in A.S. No. 45 of.1958. The learned Subordinate Judge comurred with the trial 
Court in holding that the cart-tax was properly levied in conformity with the 
statute, but held that there was no. jurisdiction on the part of the Municipality to 
levy a sum of Rs. 2 by way of tax on the bulls, as no notice was served-on the plaintiff 
calling upon him to pay the tax and as section 102 (1) of the Act was not shown to. 
have been complied with. With regard to feeding charges, the learned Subordinate 
Judge took the view that, inasmuch as the cart, which was subject to tax, was pro- 
perly seized, the feeding charges in respect of the bulls incurred by the Municipality 
were properly payable by-the plaintiff In the result, the learned Judge granted 
a-decree in favour of the plaintiff for recovery of a sum of Rs 2, but otherwise con- 
firmed the judgment and the decree of the trial Court. a in 

`- This Second Appeal has been preferred by the plaintiff. © 
. « The judgment and decree of the Courts below in regard to the levy.of the carte 
tax are.clearly unexceptionable. There was evidence in the case to justify the juris- 
diction of the Municipality to levy cart-tax on the facts and circumstances of this ay 
Learned counsel forthe appellant contended that the judgment of the lower appel- 
late Court was'vitiated as the presumption under section 99 (4) of.the Madras 
District Municipalities Act invoked, cannot have application in respect of a car& as 
the language of that provision was confined only to * carriage" as.defined under the 
Act. There is, no doubt, force in this contention ; but it must be pointed out that : 
that is not the only basis on which the Municipality sought to levy cart-tax on the 
plaintiff's cart. There are no grounds for interference in Second Appeal on this 
question of cart-tax properly levied by the Municipality and recovered from the 


plaintiff A SEE Past cae fum) to See 
; The Municipality has not preferred an appeal with regard to the disallowance 

of the levy of tax on bulls.’ .It has therefore to be taken: that the levy on the bulls 
was unlawful and without jurisdiction. : The question that arises for consideration 
is-whether the Municipality can claim the feeding charges of the-bulls for the period. 
of the custody of the bulls with them, once it is found that’they had no authority to 
seize the bulls. Learned counsel for the appellant contended that rule 32 (1) 
of the Rules.framed under Schedule IV of the Act can only apply to'a' case where’ 
the-or'gnal seizure itself was-permissible in law. I agree with this. contention. 
It follows that the Municipality had no claim by way of reimbursement of the 
feeding charges in respect of the bulls. The plaintiff will therefore be entitled to a 
decree in addition to the decree already passed.in - his favour, for recovery òf: a 
sum of Rs. 24. The Second Appeal is partly allowed, and the decree ‘of the 
lower appellate Court is modified accordingly. P EESTI 
- There will be no order as to costs in this Second Appeal. .' 


+. No leave.: - 


JUN ^ , Appeal allowed. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS.. ig 
| Presenr :—MR, Justice: SOMASUNDARAM. © ^ | 

“ad , pc (ov. Abpellants.* l 
Suppression of Immoral Traffic in Women: and Girls Act (CIV of 1956), sections 2 (a)y 3 (1) and 7 (1)— 


Applicability —“Brothel”—gXeeping a brothel or allowing premises to be used as a brothel—Proof—Prostitution 
im or near, public place—Offence. © i lr j 


‘Susila and another | 


Where two girls live in a house and use the house for prostitution, and money is paid to.one of 
them who goes to the bed room with the man seeking her company, and the money is ultimately - 
‘found on the other girl, it must be held that both of them are using the premises for the mutual gain 
.of both of them. It isnot necessary that the prosecution should further establish that what is paid 
to one of them comes into.the hands of the other and vice versa. When both the-girls are in the house 
and a man seeking the company of a girl comes there and one of the girls bargains or demands money 
and one of them tells the visitor that-hé can have either of them on payment of a certain amount 
and the other-girl is silent without-protesting that she would bargain for herself and “merely allows - 
the first girl to bargain for: her alsó and finally-the offer is accepted by the visitor who chooses one 
of the girls and goes into the room with her and the money paid to the latter girl is ultimately -found 
with the other girl, it is a perfectly reasonable and normal inference to draw that the house was being 
used forforostitution for the mutual gain of both of them, and as such a “ brothel " as defined in section 
20 and the offence under section 3 (1) of Act CIV of 1956, ` is- established beyond all reasonable 

ubt. . PS ` à i ! AP 


« When the premises in question is within 200 yards ofa place of a religious worship, and a nursing 
home and hospital, the offence under section 7 (1), is also made out against the girl prostitute who 
‘keeps company with the visitor. . — - ` , 077 2 sLebums 0. 0. 

. Appeal against the Judgment of the Sixth Presidency: Magistrate‘of the Court 
of Presidency Magistrates, Saidapet, Madras, in Case No. 6855-0f the Calendar for 
1999. i EE m ou - r zu Da 


` C. K. Venkatanarasimhan for P. N. George and K . Ayyappan, for Appellants. 2 
The Public Prosecutor (P. S. Kailasam); for State. — ' "M. 
“The Court delivered the following ^— ^ ` artum 1 


Jupement.—The two: accused who are the appellants herein were tried. by t 
Sixth Presidency Magistrate on the following charges : The first charge against the 
first accused is for an offence under section 3 (1)of Act CIV of 1956 for keeping a ` 
brothel ; the second charge against the first accused is for being a tenant and occupier 
of the premises in question within a distance of two hundred yards of Valliammal 
‘Temple. and Ramakrishna-Clinic, knowing-the same to be- used for prostitution, -an 
offence punishable under section 7 (2) (5) of the above Act. | As against the:second 
accused also two charges were framed : (1) that she was also keeping a: brothel, an 
offence punishable under section g (1) of the Act, and. (2).that she carried on prosti- 
tution if the said premises within two hundred years of Valliammal Temple, a place 
of religious worship, and Ramakrishna Clinic; a nursing home and hospital, an 
offencé punishable under section 7 (1) of thé Act. The first accused has been acquit- 
ted on the second charge framed against her, that is, an offence under section 7 (2) (b). . 
She has been.convicted on.the first count, that is, for. keeping a brothel house, and 
sentenced to imprisonment for one year:and a fine of Rs. 50. The second.accused 
was also convicted and sentenced on the first count and sentenced to imprisonment 
for one year and a fine of Rs. 50. ‘On the second coünt also she has been convicted 
and sentenced to two months’ imprisonment and in her case the sentences were made , 
to run concurrently. j 


* * 'The facts of the case are these. The Assistant: Commissioner of Police, Vigli- 
ance, on receipt of information that in the house D.No. 18, Parangusapuram, Kodam- 
bakkam, the two accused were running a brothel, arranged for a trap to be laid 
on 25th October, 1959. He sent for P.W. 1, who is said to be having a shop at 
No 120, Arcot Road, which is near the premises in question. He was asked whether , 
he would accede to go to the brothel hotise, pay the amount which would be giti» ^ 
to him in marked notes and give a'signal to indicate acceptance of the offer of money 
eles LI M MM OMIM pde | 

* Cri. A. No. 241 of 1960. 2grd August, 1960. - 

í - (1st day of Bhadra, 1882—Saka). 
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by the accused for their prostitution. He agreed to the same “Then P.W. 5 paid 
P.W. 1 Rs. 40 in marked notes (M.O. 1 series), that is, four tfn rupee notes án the : 
presence of P.W. 2 and another. A mahazar Exhibit P-1 waslprepared and P.W. 5 
attested the same.: At, 4 P.M. P:W. 1 went to the house ih question. He was 
accompanied by another person who stood at some distance fgom the hoyse. That ` 
person was to receive the signal given by P.W. 1 and communicate the, same to 
P.W. 5 and his party. " 


P.W. 1 entered the house and found two girls sitting on two chairs. They asked 
him what he wanted and he said that he wanted a girl forikeeping company ina 
bed-room. Then Accused 1 is said to have told him that he could choose either of. 
them, referring to herself and‘Accused 2, and pay Rs. 50. To quote her own words, 
** You' can choose one of us and pay Rs. 50”. Then P.W. 1 told her that he was pre- 
pared to pay only Rs. 40. Thereupon Accused 1 is said to have told P.W. 1 that 
: he can have Accused 2 for Rs. 40. P.W. 1 agreed. Then P.W. 1 attempted to pay 
Rs. 40 to Accused 1. But she directed him to handover the money to Accused 2. 

‘So, he gave the money to Accused 2.° After payment of the money to Accused 2, as 
. per the.arrangement, he came to the verandah and lighted a. cigar thus giving the 
signal, Then coming in, he went into the bed-room with Accused 2. 


© When he was inside the room, the Assistant Commissioner entered the house 
along with the witness‘P.W. 2 and another. He then found Accused 1 sitting on a 
chair in the hall^ He questioned her as to who was the new comer and about the 
other girl, referring to'Accused 2. "Accused 1 is said to have pointed out to him the 
bed-room. The Assistant Commissioner then-went near the bed-room with P.W. 2 
and another witness. The door of the bed-room was then closed but not bolfed. 
He opened the door and found P.W. 1 and Accused 2 on.a cot in a compromising 
position. He asked them to come out. They. dressed and then came out, He 
questioned P.W. 1 about the currency riotes handed over to him 2nd P.W. 1 told 
him what he did, viz., that he handed over the money to Accused.2 and when P.W. 5 
questioned Accused 2, Accused 2,.told him that she handed over the money to 
Accused 1. "Then P.W. 5 questioned Accused 1 and she produced M.O.-1 series 
from her waist. He showed the notes to P.W. 2 and the woman witness who accom- 
panied him. A mahazar, Exhibit P-2, was prepared, and on a comparison of the 
notes, it was found that the notes produced by Accused 1 were the same as were given 
to P.W. 1 before he entered the brothel. After further investigation, a charge-sheet 
was filed against both-the accused for the offences. mentioned earlier in the judg- 
ment, 


`'Fhere is no. doubt that the Assistant Cummins isa Special Officer appointed 
under the Act for the purpose of investigating this case. The-lower Court has found 
that this premises is used both by the first and second accused and that there is no 
proof that it was solely in the occupation of Accused 1, and therefore, acquitted the 
- first accused of the second charge, but convicted the first accused on the first charge 
and the second accused on both the charges framed against her. 


. The main contention of the learned counsel, Mr. Venkatanarasimham, who 
appears for both the accused, is that the facts disclosed will not make section 2 (a) 
applicable to the premises in question and, make it come under the definition of à. 
brothel contained in that section. A“ brothel ” is defined as follows : 

“ * Brothel * includes any house, room, or place or any portion of any house, room or place, which 
is used for purposes of prostitution for the gain of another person or for the mutual gain of two or mor* 
prostitutes.” 

The contention of the counsel] is that what is proved is only one act of lapse of 
conduct on the part of Accused 2 and that will not make her a prostitute and the 
remises a brothel. He relies on a decision of Ramaswami, J., in C.A. No. 536 of 

39. 
- On the question as to whether the evidence disclosed that the premises is a 
brothel, the following circumstances have to be noticed. P.W. 1 isa stranger. He 
goes to the house of the accused who are utter strangers to him; When he was 
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quéstioned as te why he came there, he says that'he wanted a girl for his company. 

. Immediately Accus 1 says that he can choose one of them for Rs. 50 and P.W. 1 
says that he can pay only Rs. 40. The offer is accepted and the first accused asks 
P.W. 1 to take Acculed 2 and both of them go to the bed-room. This evidence in 
my opinion is sufficiknt to prove that both of them are prostitutes. It is not likely 
that unless they were prostitutes, the moment a stranger comes and wants a girl 
they will offer thenfselves, one of them or both of them, on payment of any consi- 
deration It is orfy a prostitute who can offer her body for payment to a stranger 
when he comes and asks for her company. The demand of P.W. 1 for the company 
ofa girl and the answer of the first accused that he could choose one of them for Rs. 50 

'. then P.W. 1 offering to pay only Rs. 40 and thereafter Accused 1 accepting the offer 
and asking P.W. 1 to take the second accused, these circumstances, in my opinion, 
are sufficient to establish that both of them are prostitutes within the meaning of 
section 2 (a) ofthe Act.  . . - 


Once it is established that both of them are prostitutes, then the question that 
arises is whether the premises was used as a brothel. Learned counsel contends 
that À this case money was paid to Accused 2. Accused 1 therefore did not receive 
the money for the prostitution of Accused 2. When P.W. 1 offered the money and 
if she has received the money and sent Accused 2 along with P.W. 1 into the bed- 

*room, then it would certainly amount to running a brothel. But inasmuch as 
Accused 1 did not réceive the móney and direotéd the money to be paid to Accused 
«e who was going to offer her body to P.W. 1, it cannot be said that Accused 1 was 
making any gain on the prostitution of another, that is, Accused 2. The further 
contention is that though the money might be recovered from Accused 1, it would 
only amount to Accused 2 giving the money to Accused 1 for the purpose of safe 
custody during the time when Accused 2 was inside the room with P.W. 1. I have 
already held that both the accused are prostitutes. No doubt, the money was-paid to 
Accused 2-and it was recovered ultimately from Accused 1. The fact that two pros- 
titutes are living in a house and using the premises for prostitution, and the fact that 
the money paid to one of them, that is to the person who goes with the man seeking 
her company and the recovery of the same from the other would establish that both 
of them are using the premises for the mutual gain of both of them. Considerable 
stress was laid on the meaning of the words.‘mutual gain of two or more prostitutes’ 
and it was contended that it must be established that there was reciprocity between 
them and that in this case what is established is only that accused 2 paid the money 
to Accused 1 and the contrary, namely, that Accused 1 paid Accused 2 for her prosti- 
tution lias not been established, and that therefore the facts cannot be taken as esta- 
blishing that there was a case of a premises being used as a brothel for the mutual gain 
of two%r more prostitutes. It seems to me that it would be a reasonable inference 
to be drawn on the facts disclosed that these two women are in the house for the 
mutual gain of both of them. It is not necessary that the prosecution must further 
establish that what is paid to Accused 1 comes into the hands of Accused 2 and 
vice versa. From what has been established in this case, viz., that when both the 
girls were in thé house and when a man seeking the company of a girl came. there 
and one of the-girls bargains or demands money and one of: them tells the visitor le 
can have either of them on payment of Rs. 50 and the other girl is silent without 
protesting that she would bargain for herself and mererly allows the first girl to bar- 
gain for her also and finally the offer is accepted by the visitor who chooses.one of 
the girls and goes into the room with her and the money paid to the girl keeping 
his company is ultimately found with the other girl, I think it is quite a reasonable 
and normal inference that can be drawn from the facts that the house was being 
used for prostitution for the mutual gain of both and in this view it seems to me 
that the offence under section 3 (1) has been extablished beyond all reasonable doubt. 


» An argument was advanced thatit was the mother of the two girls who rented 
-^the house and that she was in that house as a patient and therefore it could not þe 
said that the two accused rented the house. The evidence of P.W. 5, the Assis- 
tant Commissioner of Police, shows that no one else was found in the house and that 
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e 
the mother was not there. Assuming:that the mother has reted the house, there 
is still: the use of the premises by the two accused. There is, tPerefore, no substance. 
in this contention. - gi ; 


` So, so far as Accused 1 is concerned, she has been rig tly convicted under 
section 3 (1) of the Act. , = xc te f . 

- . As regards Accused 2, she has also been proved to be ketping a brothel for 
mutual benefit of both, viz., herself and Accused 1. She was therefore rightly found 
guilty under section 3.(1) ofthe Act. As regards the second charge against her, it 
is not disputed that the premises in question is within 200 yards of the Valliamman 
Temple, a place of religious worship, and the Ramakrishna Clinic, a nursing. home. 
and hospital, and on the footing that Accused 1 and Accused 2 were using the 
premises as a brothel for their mutual gain, the offence under section 7 (1) is made 
out against her and her conviction under that section is, therefore, justified. ; 


The result is that the conviction of the first appellant on the first count and of 
the second appellant on both the counts are confirmed. The sentences imposed 
are the minimum prescribed under the Act and, therefore, I am unable to irfférfere 
with the sentences either, and they are also confirmed; and the appeal is dismissed. 


P.R.N. l cru A Appeal dismissed, 
-. IN THE HIGH COURT OF JUDICATURE AT MADRAS. . 


L POOT te Sot ; 
"sni 2s TERESENT :—Mnr, Justice RAMASWAMI. ` 
ba og f 


Appellant* 


Ramayya Manatfayár 
Tholasiayya Sethurayar . . Respondent, ` 


^os Registration Act (XVI of 1908), sections 17 and 49, Proviso——Sale.ofl and of value Rs. 45—Sale deed un- 
"registered —Effect — Delivery of bossession— Whether sufficient. aoe? y ME . 
` Ithe unregistered sale deed of land of the value less thah Rs. 100 is accompanied by delivery of 
property; the sale would be effective by virtue of delivery of. -possession and would not be rendered. 
nugatory by the unregistered deed. By the Proviso inserted in section 49 of the Registration Act 
by Act XXI of 1929, the deed would be evidence of the contract of ‘sale. F 
Varaiha Pillai-v -Feevarathnammal, (1920) 38 M.L.J. 313.: L.R. 46 LA.285: LL.R.49 Mad: 244 ` 
(P.C.), referred. Mop cs ui sa i 
` Mohammed v. Mohammed, A.1.R.. 1936 Mad. gonfolowed. © > ^ ^ | - lg 
Appeal against the Decree of the Court óf the Subordinate Judge; Tanjore, in 
A.S: No. 101 of 1956 (O.S. No. 87. of 1955, District €Munsif's Court, - 
Thiruvayyaru). : - d é . E l : T ws on 
| G. R. Fagadisan and T. S. Srinivasan, for Appellant, ` Rc 
T. S. Kuppuswamy Ayyar, for Respondent: 7 vici E 
The. Court delivered the following hcl e nS E US 
* Juvoment :—This appeal is directed- against the decree and judgment of 
the learned Subordinaté Judge: of Tanjore; in A.S. No. 101 of 1956, reversing the. 
decree arid judgment of the learned District Munsif of Tiruvaiyaru in Original Suit 
No. 87 of 1955. à ] " D . i A 
The suit property consists of 3} cents situated in the village of Nemam. This 
property originally belonged to one Venkatachala Iyer, He mortgaged the same- 
with possession to one Vyakulam Pillai on 14th October,. 1885, for Rs. 30. - Then 
Venkatachala Iyer sold the property to Gnanaprakasam Pillai, son of the above- | 
named Vyakulam Pillai on 23rd May, 1909, for Rs. 45. It is the case for the plain... 
tiff that ever since Gnanaprakasam Pillai was enjoying the property as full-owner 
. _ till his death in 1944. There was a partition suit in the family of that Gnanapra- 
"EN Pillai, O.S. No. 12 of 1949, District Court, Tiruchirapalli. In that suits~. 


3 





10th July, 1959 :.... 
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I]. RAMAYYA* MANATRAYAR V: THOLASIAYYA SETHURAYAR (Ramaswami, F.). 39r 


* the suit property waspllotted to the share of'Royar Pillai, one of the sons of Gnana- 
. prakasam Pillai: V&akulam. Pillai; anothér son of Gnanaprakasam -Pillai had 
obtained a decree fo] mesne profits in his favour. In pursuance of the decree for 
mesne, profits this prdperty was brought to sale in E.P. No. 184 of 1953 and in the 
auction sale held by the District Munsif's Court, Tiruvaiyaru, on 2nd September, 
1954, the plaintiff Tholasiayya Sethurayar purchased the property for Rs. 125: ; The 
sale was confirmed dh 22nd March, 1955. The. plaintiff took the delivery, áccord- 
ing to himself, of the suit property through Court on rst April, 1955. . The first 


defendant is said to have attested the delivery account. 


On'the other hand, the case for the third defendant who is the contesting 
‘defendant is that the sale deed of 1909 in favour of Gnanaprakasam Pillai is a fabri-. 
.cated document and that Gnanaprakasam Pillai was in enjoyment of the property: 
only as a usufructuary mortgagee and that the.third defendant was a tenant under’ 
Royar Pillai and was enjoying the property for about 15 years and that subsequently 
he purchased this item under a sale deed, dated 6th May, 1955, from Ramaswami: 
Aiyar, one of the sons of the original mortgagor and he was enjoying it and that 

- the plaintiff is not entitled to the property. ` í ` 
- The learned District Munsif found that the plaintiff had no title tò the suit 
property. He therefore, dismissed the suit. i > 


‘On appeal the learned Subrodinate Judge came: to a diametrically opposite 
conclusion and held that the plaintiff had established the sale of 1909 as a true and: 
valid one, and, therefore, he decreed the suit for the plaititiff as against the third. 
defendant. Hence this Second Appeal by the defeated third defendant; _ : 


eThe two points which arise for determination before me are (1) whether the 
conclusion of. the learned Subordinate Judge that the sale deed of 1909 isa true, 
one is correct and secondly the point of law relating to the unregistered sale deed; ' 


In regard to the truth of the sale deed the learried District Munsif has analysed 
the evidence and has given six reasons for not believing the genuineness of the sale 
deed. . The learned Subordinate Judge has gone into the matter thoroughly and. 
‘come to the conclusion that'singly and cumulatively the reasons put forward by 
the learned District Munsif make oüt that the sale déed was not a genuine one, >>- 


, On a. review of the entire circumstances of the case; I have come to the con- 
clusion that the learned Subordinate Judge has come to the conclusion he has done 
.on acceptable and relevant evidence. The sale deed itself is engrossed upon-very 
old stamp papers. It is extremely unlikely, that after half a century stamp papers 
would be procurable to write this document. This sale.deed has been attested by - 
threé persons who died about quarter of a century ago. It is extremely unlikely * 
that this*plaintiff would have been able successfully to forge the signatures of those 
departed people. On the other hand, we have got the evidence of the son of 
that Gnanaprakasam Pillai, about the sale deed, as -tò how his father was enjoying 
the property under the sale deed. It is also extremely unlikely, having regard to- 
the extent and the value of the property, that an elaborate fabrication would have 
been done; thus exposing these people to severe penalty if the forgery, if any, were. 
to'be discovered. In other words, the sale deed had got the hallmark of a true - 
document and I am unable to say that the learned Subordinate Judge was.not justi-- 
fied in coming to the conclusion which he had done. eee 

‘On that conclusion, namely, that the’ sale deed is genuine, it follows tha 
possession of the plaintiff's predecessor-in-title must be attributed only-to- this . 
salé! The learned advocate, Mir. ]Jagádisa Aiyar, rightly stresses that the title=- 
and possession of the plaintiff's predecessor must be under the sale deed and. . 
possession ‘should not “þe merely as qua usufructuary mortgagee. But as pointed. 
out^by the learned advocate, Mr. Kuppuswamy Aiyar, in these cases it becomes 
often a metaphysical argument and it is only from the surrounding circumstancewemcse ° 

t we can'say where one ends.and the other begins. Otherwise. how-can -any 
usufructuary mortgagee prove that, his possession which continued. was as qua. 
vendee, under that document. In this case the sale deed clearly declares that 
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‘possession had been given by.the vendor to the vendee. 'Fhen -we have got the" 
evidence of P.W. 3, the son of Gnanáprakasam Pillai, that hi$ father got possession, 
of the property under the sale deed .and continued to enjoy the same. The sum 
total of the evidence in this case shows that the possession of fhe usufructuary mort- 
gagee got converted into that of possession as vendee. 


Therefore, ori the facts there are no grounds to interfere with the* decree and 


judgment of the learned Subordinate Judge. 


The point of law urged is that even though there need nof fe a registered sale 
deed for the conveyance of property below the value of Rs. 100, if a sale deed is 
written it.must be registered. On this subject there is a considerable amount of 
case-law as gathered and the settled law on the subject can be stated as below :— 


If the deed is not registered, there is no transfer and property does not pass. 
"This is so even if the property is tangible immoveable property of value less than 
Rs. 100, Mere delivery of the deed will not operate as delivery of the property ; 
nor will a recital in the sale deed of delivery of Pose suffice, for such a recital 
might be inserted without any attempt at fulfilment. But if the unregistered deed 
of value less than Rs. 100 is accompanied -by delivery of the property, the’ safe would 
‘be effective by virtue of delivery of possession and would not be rendered nugatory by 
the unregistered deed. The deed would be evidence of the contract of the sale or of 
any negotiations concerning the transaction. (See section 49 of the Registration 
Act as amended by Act X XI of 1929). 

An unregistered deed may; under the judgment of the Privy Council i in Varatha 
Pillai v. Jeevarathnammal!, be used as evidence of the character of possession. . 


These principles will be found embodied in Makanlal v. Bunku Bugari? ;eBis- 
wanath Prasad v. Chandra? ; Nathu v. Sulale Chand? ; Kathari v. Bhupathy® ; Dayaram 


v. Sibaram; Triboran v. "Shankar? ; Brajaballa v. Akhoy® ; Umajha v. Chitu? and 


Nagayya v. Sayamma?®, 

Thus in the case of tangible immoveable property worth less than, R5. 100 i f 
the transfer is not made by delivery there must be a registered sale deed. “An un- 
registered deed would be invalid and would not operate as constructive delivery. 


. But if there is delivery it is, as already stated, not rendered nugatory by the existence 


of an unregistered deed. But the delivery need not be contemporaneous with the 
unregistered deed ; it may take place some time after. In a Madras case, Kuppu- 
swami v. Chinnaswami11, it was said that the execution of an unregistered sàle deed 


. ‘invalidated the oral sale by delivery as the deed excluded evidence of the agreement 


of sale. But this hasbeen dissented from by the Patna High Court, in Keshwar Mahton 
v. Sheonandan}2, and it has been held that a sale deed though not registered is ad- 
missable as evidence of the contract of sale (Puchha Lal v. Kunj Behari Lal V). . This 
is now made clear with reference to certain suits by the Proviso inserted in section 
49 of the Registration Act by Act XXI of 1929. Justice Curgenven in, Mohammed 
v. Mohammed!^, held that where there is a unregistered sale deed followed by 
possession of land sold for less than Rs. 100 title will pass. 

Bearing these principles in mind if we examine the facts of this case, apart from 
the unregistered sale deed, there has been delivery of thé property and enjoyment 

of the same. Consequently, the fact that the sale deed has not been registered will 

not make any difference to the title which passed under the sale deed. - 

The net result of this analysis is that this Second Appeal hasgot to be dismissed 
and in the circumstances without costs. 
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IN THE#AIGH COURT OF JUDICATURE AT MADRAS. 
. f (Special Original Jurisdiction.) 
l RESENT :—MR. JUSTICE RAMACHANDRA IYER. 
The Workers employed in the 32 Textile Mills in Coim- 


batore District represented by the District Mill Work- 
. ers Union, Cofmbatore represented by its Secretary — .. Petitioner 


2. 
The Dhanalakshmi Mills Limited, Tiruppur and others.  .. Respondents. 


Industrial Disputes Act (XIV of 1947), section 2 (b)—-Award—Meaning of—Compromise entered into 

* between certain workers and managements recorded by Tribunal—If an award—sSections 7, 7-A, 7-B and 10 

as-amended by Act (XXXVI of 1956)—Scope—Old Tribunal under the Act abolished—Dispute referred back 
—If could be dealt with by the new Tribunals under the Amended Act. 


Section 2 (b) of the Industrial Disputes Act, 1947, defines an ‘award’ as meaning an interim 
or final determination of an industrial dispute. Such a determination should be a judicial one 
in which the Tribunal exercises its own judgment. "Though a Tribunal under the Aci might take note 
ofa ogmpromise entered into between the workers and management in any dispute before it, the 


compromise should be adopted as its own determination of the dispute in order to make it an award 
of the Tribunal. An Industrial Tribunal under the Act has no power merely to record a compromise 
like the civil Courts under Order 23, rule 3 of Civil Procedure Code. Such a recording cannot by 

„itself amount to a determination as such of the question referred to it. Having regard to the nature 
and scope of an industrial dispute and an award under the Act, which would affect parties other than 
those actually appearing before the Tribunal, a compromise by a few cannot amount to a settlement 
wf the dispute. It is therefore necessary that the Tribunal should either make its own award or adopt 
a compromise as its award after considering whether it is proper in the interests of all workmen con- 
cerned in the dispute. For this purpose the Tribunal should give an opportunity to the concerned 
pasties to show that the compromise could not be adopted. 


On a fair construction of the various provisions of the Industrial Disputes Act, as amended by 
Act (XXXVI of 1956), industrial disputes referred to for determination by the Tribunals under the - 
‘Act before the amending Act of 1956, could be decided by the appropriate Tribunal constituted under 
section 7, 7-A, or 7-B of the Amended Act as the case may be. 

Petition under Article 226 of the Constitution of India, praying that in the 
circumstances stated therein, and in the affidavit filed therewith the High Court 
will be pleased to issue a writ of certiorari calling for the records relating to the Award, 
dated 25th March, 1957, passed by the Industrial Tribunal, Coimbatore, in I.D. 
No. 13 of 1952 and published in Fort St. George Gazeite,—Supplement to Part I, 
dated 24th April, 1957, at pages 9 to 13 and quash. the said award. 

S. Mohan Kumaramangalam and K. V. Sankaran, for Petitioner. ° 


K. Rajah Iyer, M. R. Narayanaswami, T. Ramakrishna, for the Additional Govern- 
ment Pleader (M. M. Ismail) and B. Lakshminarayana Reddy, for Respondents. 


The Court made the following 


Orver :—Some time in 1952, there was a dispute between the management 
of 32 mills in Coimbatore and the workmen employed therein in regard to the bonus 
payable to the latter for the years, 1949, 1950 and 1951. By G. O. Ms. No. 2019 
dated gth May, 1952, the State Government referred the dispute for adjudication 
to the Industrial Tribunal, Coimbatore, constituted under section 7 of Act XIV of 
1947. The Industrial Tribunal took on file the dispute as I.D. No. 13 of 1952, and 
issued notices to the Secretary of the Coimbatore District Textile Workers’ Union 
and to the Honorary Secretary, the South Indian Mill Owners’ Association, Coim- 
atore, the parties mentioned in the Government Order, requiring them to file 
their respective statements in connection with the dispute. 'The Government 
communicated a copy of the G. O. to three other Unions, namely, the.Coimbatore 
District Textile Mills’ Staff Union, the Coimbatore District Textile Jobbers’ Union 
and the National Textile Workers’ Union. "The notices were issued to those Unions 
as well by the Industrial ‘Iribunal. No notice was, however, given to the petitioner 
namely, the District Mill Workers’ Union, Coimbatore, although they had parügissse ° 

ned in the antecedent conciliation proceedings which culminated in the reference 
under section 10 of the Act. : 


* W.P. No. 735 of 1957. nee 29th April, 1960. 
i 7 aisakha, 1882, Saka).. 
59 


394 ' THE MADRAS LAW JOURNAL REPORTS. ° [196: 


At an early stage of the enquiry, there was a dispute be een the parties as 
to whether the managment should give inspection of their acdbunts to the Umion 
representatives. Although the Industrial Tribunal directed fhe management to 
give inspection of the accounts, the order was quashed on sot October, 1954, by 
this Court in W.P. Nos: 755 and 756 of 1952. In the meanwhile, that isẹ on 22nd 
October, 1952, an agreement was entered into between the mgnagement and the 
District Textile Workers’ Union, Coimbatore, in regard to the,subject-matter of 
dispute. The petitioner, namely, the District Mill Workers’ Union, did not accept 
that compromise, and they made their position clear by a letter to the: management 
on 28th October, 1953.’ The workers, received the bonus agreed to be paid under 
the agreement referred to above, without prejudice to their rights. That this ' 
agreentent was not taken by the parties or by the Industrial Tribunal as a final 
settlement of. the claim, is clear from the fact, that after the disposalof the writ 
petitions, W.P. Nos. 755 and 756 of 1952, the Industrial Tribunal set down I.D.. 

. No. 13 of 1952, for hearing, and issued notices to various Unions, the , petitioner 
being one of them. In response of that notice, claim statements were filed on 

`- 14th. March, 1957, by the petitioner and the other Unions, on the basis of What is. 
now come to be known as the Full Bench formula. - - es ot 


te. 


Three Unions which were represented by the Indian National Trade Union: 
Congress (hereafter referred to as I.N.T.U.C.), namely, (1) The National Textile 
Workers" Union, Coimbatore, (2) The Coimbatore District Textile Workers’ Union, 
Coimbatore, and (3) The Coimbatore District Textile Mill Staff Union, entered 
into an agreement with the management in respect of bonus for the years ‘1949 to 
1952. To that agreement, the petitioner, the District Mill Workers’ Union, Coifa- 
batore, was not an assenting party. Indeed, on the 23rd March, 1957, the peti- 
tioner sent a communication to the Industrial Tribunal, Coimbatore, stating that 
the Union was not consulted by the management, while -entering into-the compro- 
mise. The petitioner, therefore, requested the Tribunal to continue the enquiry into. 
the dispute which had been pending for quite a long time. The industrial dispute 
"was taken up for hearing on the same day. The agreement, dated 23rd of March, 
1957, was sought to be recognised as one in final settlement of the dispute ; the 
petitioner disassociated itself from the compromise, and wanted to agitate the 
question of bonus. ` The Industrial Tribunal overruled the petitioner's claim for- 
hearing on the merits of the case and passed an award in terms of the agreement, 
dated 29rd March, 1957. Annexed to the compromise was the agreement, which 

“was signed by the General Secretary of the Tamil Nad Indian National Trade 
Union Congress for the workers represented by the Union affiliated thereto, and' 
by the Chairman of the South Indian Mill Owners’ Association on behaW of the: 


management of 30 mills. ` 


The main reasons, on which the Industrial Tribunal rejected the claim of the 
petitioner for hearing of the case are these: (1) that the petitioner was not a party 
to the reference, either at the initial or subsequent stages and that no interest had. 
been taken by them in the proceedings ;- (2) that the petitioner did not-object to- 
the agreement between-the District Textile Workers’ Union and the management >. 
(3) that that industrial dispute haying been contested only by the National Textile 
Workers’ Union and that Union having settled the matter, the petitioner could not 
urge any independent claim ; and (4) that the notice issued by.the Tribunal to 
the petitioner could not confer a right as a party and that, therefore the petitioner- 
was bound by the compromise. E E x i UE 


The order of the Tribunal, declining to enquire into the matter, and merely: 
recording the compromise between the Indian National Trade Union Congress. 
* emm iSmions and the management, cannot amount to a valid adjudication of the indus- 
trial dispute which was referred to it for adjudication. The Tribunal was obvious 
under a misapprehension in regard to the binding nature of the two compromises, 
successively entered into by the District Textile Workers’. Union and the National: 


Textile Workers’: Union-with the management. I have alréady réferred to the fact. 
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that the former agrgement was not relied on by the management or by the other 
- workers as in any way binding on them. The proceedings were allowed to continue, 
even after the comp mi was entered into on 28th October, 1953. No disability 
would attach to the{petitioner by reason of the fact that it did not protest when 
that agreement was filed. It must also be said that, factually, that statement of the 
Tribunal is wrong, because the petitioners made it clear, by their letter, dated 
28th October, 1953, the receipt of which is not denied by the management, that they 
would not be bound by the compromise with the District Textile Workers' Union. 
The question that has to be decided is whether the compromise, entered into on 
23rd March, 1957, with the Indian National Trade Union Congress Unions, could be 
‘held to finally terminate the industrial dispute, and whether there has been a valid 
award in regard to it. The Industrial Tribunal merely adopted the compromise, 
and passed an award in terms thereof. There was no finding arrived at by the 
Industrial Tribunal after hearing all the parties as to whether that agreement was 
a fair, and just settlement of the dispute, so that it could be adopted as an award 
by the Tribunal itself. The dispute that was referred to for adjudication was one 
between the management and the workers in the 32 mills. Section 2 (b) of the 
Act defines ‘ award’ as meaning an interim or a final deterinination of any indus- 
trial dispute: The order of the Industrial Tribual, dated 25th March, 1957, pur- 
ports to be a final determination of the dispute, and nothing is left outstanding to be 
decided. There has been no determination as such by the Industrial Tribunal 
of the question referred to it. The Tribunal had merely adopted the agreement 
between the parties. Section 15, which prescribes the duties of the Tribunal, 
directs it to hold its proceedings expeditiously, and submit its award to the appro- 
priate Tribunal. There is no power in the Industrial Tribunal similar to one con- 
ferred under Order 23, rule 3 of the Code of Civil Procedure to record a compro- 
mise. What the Industrial Tribunal is empowered, is to pass an award which is defin- 
ed as interim or final determination. It is implicit in the word “ determination ” that 
it should be judicial, implying that the Tribunal exercises its own judgment. This 
does not, however, mean that the Tribunal is precluded from taking note of a com- 
promise entered into between the workers and the management. Where there 
is a compromise, it should consider whether, in its opinion, the compromise could be 
adopted as its own determination of the dispute, that is, whether it is fair, just and 
equitable between the parties, This js necessary as the award would affect parties 
other than those actually appearing before the Tribunal. Section 18 of the Act states 
that an award which has become enforceable shall be binding on the parties to the 
industrial dispute, namely, the management and all the workmen. The binding 
nature of the award does not depend on any particular worker or the Union to which. 
he belorf;s being zo nomine a party. Section 36 enables a workman who is a party 
to the dispute to be represented by an officer of a registered Trade Union, of which 
he is a member, or wherehe is not a member of any Trade Union, by an officer of any: 
Trade Union connected with, or by any other workman employed in the industry 
in which the worker is employed and authorized in such manner as may be pres- 
cribed. "The aforesaid provisions make it clear that, although a particular Union or a 
worker has not been made eo nomine a party to the dispute in the sense that no 
notice was issued to it or to him, any award that may be ultimately passed will be. 
binding, on him. The concerned worker or Union is therefore given a right to be 
represented and heard in the industrial dispute. The nature of the dispute is such, 
that numerous persons would be interested in it, notice could not be given to every 
one of them, The right adjudicated is not an individual right, but one common 
to all the workmen. _ 


A compromise by a few cannot, therefore, amount to a settlement of the dispute, 
for a compromise can only bind those who are parties to it. It is, therefore, neces- 
sary that, the Industrial Tribunal should either make its own award or adopt eem 
promise entered into by the parties as a part of its award after considering 
whether it is a proper one from the point of all the workmen concerned in the dis- 
pute. For that purpose the Tribunal should give an opportunity to all the concer- 
ned parties to show whether the compromise could be so adopted. It was not 


r 
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therefore competent for the Tribunal to have disposed of the ratter, as if it were a 
dispute between the actual parties to the compromise. | r 


. The Tribunal has given a finding that the petitioner cold not be heard to 
oppose the compromise. Section 36 makes it clear that the petitioner is entitled to 
"be heard. As J stated before the right of a worker to be heard does not debend on a 
notice having been given to him. It is not disputed that a Sarge section of the 

~workers are represented by the petitioner-Union, and that ever? assuming that no 
notice was issued to the Union, they would be entitled to be heard on the dispute 
‘referred for adjudication: Further the petitioner had been taking active part in 
‘these preceedings. It had filed claims on behalf of the workers, and the Tribunal . 
itself issued notice of the hearing to the petitioner. J cannot see how the petitioner 
could 'be said to be bound by the agreement entered into by the Indian National 
“Trade Union Congress Unions. It follows that there had been no valid award by 
the Tribunal, so as to bind all the workers. 


'The management has, no doubt, settled with the District Textile Workers? 
"Union and the Indian National Trade Union Congress Unions but these Unions 
do not represent the entirety of the workers working in the various mills. A consi- 
-derable section of the workers belonged to the petitioner-Union. It may be that 
"what was paid by the management to the various workers under the compromise 
could not be got back by them, but that does not mean that the petitioner would, 
‘in any way be estopped from claiming that the industrial dispute should be 
settled in accordance with law, particularly when they had received the payment 
-of bonus without prejudice to their rights. 


e 

But the main difficulty in the present case is the procedure to be adopted. As 
I have indicated above the Tribunal has not validly disposed of the industrial dispute 
"by passing an award in accordance with law. It follows that the Industrial dispute 
still remains undisposed of. The Tribunal which passed the impugned award 
-was one appointed under section 7 of the Industrial Disputes Act prior to its amend- 
ment by Act XXXVI of 1956. By that enactment section 7 of the Industrial Dis- . 
putes Act of 1947 was repealed. The functions thereto-before entrusted to Indus- 
trial Tribunals were divided between two or three sets of Tribunals, namely, 
"Labour Courts, the Industrial Tribunals, and the National Tribunals. We are not 
concerned in the present case with the National Tribunal. So far as we are concerned 
industrial dispute like the present one will have to be referred after the amendment 
of the Industrial Disputes Act of 1947 hy the Amending Act of 1956 either to the 
"Labour Court or to the Industrial Tribunal. Section 7-A, which is introduced by 
the Amending Act, (XXXVI of 1956) empowers the Government to constijute one 
-or more Industrial Tribunals. Its jurisdiction is defined by section 10, namely, 
that it can decide disputes referred to it by the Government under that provision 
‘in regard to the matters specified in Schedules II and III of the Act. Section 7 
-enacts the constitution of Labour Courts. These Tribunals will have jurisdiction 
sunder section 10 to decide or adjudicate upon matters specified in the Act in Schedule 
‘II. The result of the amendment is that in the place of the Industrial Tribunals 
‘constituted under section 7 of the Industrial Disputes Act of 1947 the Labour Court 
and the Industrial Tribunal constituted under sections 7 and 7-A of the amended 
Act will have to function in the respective spheres, specified in the two schedules 
referred to above. 


Mr. M.R. Narayanaswami, learned counsel for the management contends that 
zas the Industrial Tribunal which passed the award had been abolished by virtue of 
the repeal of section 7 of the Industrial Disputes Act of 1947, the successor Tribunals 
would have no jurisdiction to re-entertain the undecided disputes except in cases 
syxovided in section 30 of the Act and that therefore this Court should not issue the 
-writ of certiorari which in the circumstances would be futile. The learned co 
-referred me in this connection to the provisions of the original section 7 and the 
-new sections 7, 7-A and ro in support of the contention that the Tribunals acting 
-under the unamended Act were not the same’ as those appointed under the 
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amended Act.’ Led@méd ‘counsel also relied upon the provisions of section 30 of 
Act XXXVI of 1946 which states thus : 

** Savings as to the-proceedings : If, immediately before the commencement of this Act, there is pend-- 
ing any proceeding in rfiation to an industrial dispute beforea Tribunal constituted under the Indus- 
trial Dispujes Act, 1947, as in force before such commencement, the dispute may be adjudicated and. 
the prog ing disposed of by that Tribunal after such commencement, as if this Act had not been 
passed. e 
That section give a power to the old Tribunal constituted under section 7 of 
the unamended Act to complete the work that was pending before it. The learned 
counsel is certainly right when he contended that that Tribunal having been abolish- 

- ed by the repeal of the old section 7 could no longer be reconstituted so as to re- 
entertain the dispute which had been disposed of by it. But that contention cannot 
lead.to the conclusion that there is no authority under the amended enactrhent to. 
deal with the matter in case this Court were to hold that the industrial dispute had. 
not been validly disposed of. It must be remembered that Act XXXVI of 1956 is 
only an amending Act. The provisions of section 7 and 7-A empower the Govern- - 
mentXo constitute Tribunals to adjudicate upon disputes referred to under section. 
10. In the place of the Industrial Tribunal constituted under the old Act, two 
Tribunals (or three as the case may be) took its place, their jurisdiction being de- 

fined. While the Industrial Tribunal has under section 10 power to decide all 
disputes, that is those coming under Schedules IJ and III like the Industrial Tribu- 
pal under unamended section 7, the Labour Court has been given power to decide 
-a limited class of disputes. That does not mean that the Tribunals constituted. 
under the new Acts are in any way different from the old. Iam of opinion that on a. 
fatr construction of the various provisions of the Act the industrial disputes referred. 
for determination before the amendment of the Act in 1956 could be decided by the 
appropriate Tribunal constituted under sections 7, 7-A or 7-B of the Act as the case 
may be. Iam supported in my opinion by a recent unreported judgment in Writ 
Appeal No. 102 of 1956 where though this point was not discussed by the learned 
judges, they have remitted the case, which was originally disposed by an Indutsrial 
Tribunalunderthe unamende d Act, tothe Tribunal constituted after the amendment. 


Mr. Mohan Kumaramangalam, learned counsel for the workers invited my 
attention to two decisions of the Supreme Court rendered under the Representa- 
tion of the People Act, Sangram Singh v. Election Tribunal, Kotah1, and Bhikaji Keshao 
v. Brijlal Nandlal?, in support of his contention that even ifthe Tribunal which actually, 
decided the case had been abolished or become functus officio it would be open to: 
this Court to direct the Government to constitute appropriate Tribunal and refer the 
dispute, to the appropriate Tribunal for adjudication. It is however unnecessary 
to consider that question in the view I am taking of the provisions of this case. 


The result is that the order of the Industrial Tribunal in so far as it purported. 
to decide on ihe basis of an agreement between certain of the parties is without 
jurisdiction. A dispute of this nature involving as it does more than 100 workers 
will admittedly have to go before the Industrial Tribunal, Madra:. The result 
will be that the Industrial dispute will have to be taken on file by the Industrial 
Tribunal at Madras and disposed of in accordance with law. When the matter - 
is taken up for final hearing it would be certainly open for the management to plead 
that the compromise arrangement of 23rd March, 1957, is so just and fair that it 
should be accepted as the basis of the ultimate award by the Tribunal. The rule. 
nisi is made absolute. There will be no order as to costs. | 


R.M. ' Rule nisi made absolute. 


ae? 





1. 1955 S.C.. 431 : A.LR. 1955 S.C. 425. 2. 1955 S.C.J. 658 : AIR. 1955 S.C. 61a, 
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‘IN THE HIGH COURT OF JUDICATURE AT ! MADRAS. 
PRESENT :\—Mr. Justice RAMAGHANDRA IYER AND Mr { Justice KUNHAMED 


Korr. , ! 

Bibijan alias Karimunnissa Bi and another .. Appellgnts* 
f v. . 

The Collector of North Arcot, Vellore and others .* Respondents. 


A Income-tax Act (XI of 1922), section 46 (2)—Certificate under—]f could be executed by a civil Court as a 
cree, 


Acer ficate of the Income-tax Officer issued under section 46 (2) of the Income-tax Act to the ` 
Collector is not a decree of a civil Court and the Collector has no power to apply for execution of the 
same to-the civil Court. The fact that the Collector can recover the amount by adopting the process 
ofan execution in a civil Court does not mean that the certificate is as such executable by a civil Court. 


_ _ Appeal against the Order of the Court of the Subordinate Judge, Vellore, dated 
tgth February, 1958 and made in E.P. No. 325 of 1956, in Income-tax No. 54-A 


cf 1947-48, Income-tax Order. e 
M. Ramachandran and T. V. Balakrishnan, for Appellants. 
The Government Pleader (A. Alagiriswami), for Respondents. ; 


The Judgment of the Court was delivered by 


Ramachandra Iyer, f.—One Kaniyambadi Abdul Shukkur Saheb was assessed 
to income-tax in a sum of Rs. 21,900. Acting under the provisions of section 46 (2) 
of the Indian Income-tax Act, the Income-tax Officer forwarded a certificate eto 
the Collector specifying the amount of arrears due from the assessee for taking steps 
to recover the amount. Under section 46 (2) of the Act, it was open to the Collector 
to recover the amount due by way of income-tax as if it were an arrear of land 
revenue. But this is not what he did. He applied to the Subordinate Judge of 
Vellore for levying execution by attachment and sale of immovable properties 
belonging to the assessee. Pending the execution petition, the assessee died and 
his legal representatives have been brought on record. They opposed the grant of 
the petition on the ground that it was not open to the Collector to apply to a civil 
Court for execution, when there had been no decree making the assessee liable for 
the amount of tax. The learned Subordinate Judge overruled the objection and 
directed execution to proceed. The assessee's legal representatives are challenging 
the order by this appeal. It is admitted that there is no fund in Court which can 
be paid out to the Income-tax Officer on the ground that the Government have 
a priority in respect of their claim against the assessee. What the Collector epplied 
for was the levy of execution under the Code of Civil Procedure. There is no decree 
by a civil Court in favour of the Collector for the amount due by way oftax. What 
is stated is, that as the amount of arrears mentioned in the certificate issued by the 
Income-tax Officer could be collected by the Collector, who has powers under the 
"Code of Civil Procedure, it would be open to him to apply for execution of the assess- 
‘ment order in the civil Court as if it was a decree of that Court. Reliance is placed 
in support of the contention upon a Full Bench decision of this Court in Manickam 
‘Chettiar v. Income-tax Officer, Madura South!. In that case, a sum of money was re- 
ceived in Court. The Crown applied for payment out of the money in Court in 
preference to the execution creditor at whose instance there was a sale in execution. 
It was held that the Crown having a priority over all unsecured creditors would be 
entitled to apply to the Court for an order directing its debt to be paid out of moneys 
in Court belonging to the debtor without having to file a suit. But that decision 
is not an authority for the proposition that, where there is no fund in Court, it would 
be open to the Collector to apply for execution, as if the certificate issued by ` the 


me —— *ín, 


* A.A.O. No. 325 of 1958. 14th December, 1960. 
E : (23rd Agrahayana, 1882, Saka). 
I. (1988) 1 MLL.J. 351 : LL.R. (1938) Mad. 744 (F.B.). 


q] AZEEZ a V. MASILAMANI CHETTIAR (Ramachandra Iper, F.)- 399 


Income-tax Officerfis a decree of that Court: There is nothing in section 46 (2) 
of the Income-tax Act to warrant any such a position being taken up. That pro- 
vision only enableskhe Collector to recover the amount of tax as if it was an arrear 
of land revenue. : In so recovering, the Collector is given powers of a civil Court 
. under the Code of Civil Procedure. There is nothing in the section to justify a peti- 
tion to a*civil Court of directing attachment and sale of the property of the assessec. 
The Collector caf certainly file a suit in respect of the amount mentioned in the 
certificate and if he obtains a decree, he can recover-the amount due by adopting 
the ordinary process of an execution in a civil Court. But in the present case, the 
only questión is whether, there being no decree of a civil Court, it will be open to 
the Collector to apply to the Court for execution as if the certificate issued by the 
Income-tax Officer is a decree of that Court. We are of the opinion that it would 
not be open to him to do so. : ` i 


The order of the lower Court levying execution cannot therefore be sustained. 
"The appeal is allowed but there will be no order as to costs in the circumstances 


of the case. 
RM. . Dei ` Appeal allowed. 
‘IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :— MR. Justice RAMAGHANDRA IYER. 
„Azeez Bivi . .. Petitioner * 
v. 
Masilamani Chettiar .. Respondent. 


Madras Cultivating Tenants’ (Payment of Fair Rent Act (XXIV of 1956). section 14 (2)— Crucial time 
riki excess lands to avail of the benefits under the Act—Remand by the Rent Tribunal —Conditions 
necessary for- 


Under section 14 (2) of the Cultivating Tenants (Payment of Fair Rent) Acta tenant in order 
to get the benefit of fixation of fair rent should surrender the excess land beforethe ending of the 
agricultural year 1957- It will not be open tc him to surrender at any time the excess holding and 
apply for fixation of fair rent. : 


An order of remand made by the Rent Tribunal without ascertaining whether the order of the 
Rent Court was correct or not and without setting aside that order would not bejustified . 


Petition under section 11 of the Madras Act XXIV of 1956 and section I15 
of Act V of 1908 praying the High Court to revise the Order of the Court of the 
Rent Tribunal (District Munsif), Chidambaram, dated 14th March, 1960 and 
made in R.A. No. 12 of 1959 (O.S. No. 194 of 1959, Rent Court, Chidambaram). 


T, V. Balakrishnan and N. Vanchinathan, for Petitioner. p 
K. N. Subramanian, for Respondent. 


The Court delivered the following 
Jupcment.—This Revision Petition which is filed by the landlord arises 


out of an order in certain proceedings initiated by the respondent for the fixation of 

fair rent. The lease in favour of the respondent admittedly covered a larger extent of 

land than 6.66 acres. The benefit of fixation of fair rent under Act XXIV of 1956 

is given only to tenants who cultivate less than that extent. Under section 14 (2) of 

the Act any cultivating tenant who owns or cultivates either as a tenant or as Owner 

or as both an extent of land exceeding 62 acres but not exceeding 10 acres may by 

notice in writing addressed to the land owner relinquish at the end of the agricultural 

year ending 1957 the tenancy in respect of such portion of the land aforesaid as may 

be necessary to entitle him to all such benefits as a cultivating tenant under the 

Act. The respondent who had possession of more than 6.66 acres of land did 

not renounce or'surrender possession of any land covered by the lease in excess of 
hat extent within the agricultural year ending in 1957. It was only on 4th May,— : 

D ee ke ee MU M i 


* C.R.P. No. 738 of 1960. goth November, 1960. 
(gth Agrahayana, 1882, Saka) 
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1959, that the tenant intimated to the landlord setting out that‘he was surrendering 
then the excess lands. That would show that on the crucial date, namely, the ending 
of the agricultural year 1957 the tenant was in possession of rkore than 6.66 acres 
of land. That will not entitle him to apply for the fixation of fair rent. This was 


the view taken by the Rent Court of Chidambaram who. dismissed his application 
for fixing a fair rent. 


e 
ee The matter was taken up in appeal to the District Munsif (Rent Tribunal) of 
` Chidambaram. The argument before the Appellate Authority was that notwith- 
standing the provisions of section 14 (2) it will be open to the tenant to surrender 
the excess land at any time and claim the benefits-of the Act. In answer to that . 
argument the landlord stated that even factually there was no surrender and that 
the notice Exhibit P-r was only a make believe. 


I am not satisfied that the Tribunal ever applied his mind to the case at all. 
It has simply set aside the order óf the Rent Court and remanded the petition. It 
was the duty of the Tribunal first to ascertain whether the order of the Rent Court 
was right or not. It has been held that the power to remand cannot be exefcised 
unless the order of the first Court has been first set aside. This the Rent Tribunal 
never attempted todo. On the other hand the Officer presiding over the Tribunal 
appears to have assumed that there can be surrender by a tenant applying for the- 
fixation of fair rent at any time and in that view he has sent back the cave to the Rent 
Court for investigation as to whether factually there was surrender or not. There 
was no warrant for the remand. It is plain on a reading of section 14 (2) that a 
tenant who has not surrendered the excess land before the ending of the agricultural 
year 1957 would not be entitled to apply for fixation of fair rent. The order*of 
remand cannot be justified." In the circumstances of the case, I do not consider it 
necessary to send the case back to the Rent Tribunal. Iamofo pinion that the appli- 
cation by the tenant for fixation of fair rent was rightly rejected by the Rent Court. 
That order will be affirmed and that of the Appellate Authority set aside. The 
respondent will pay the costs of the petitioner. 


V.S. ————— Petition allowed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. s 
Present :—Mr. Justice RAJAGOPALAN AND Mr. Justice SRINIVASAN. 
Messrs. Ashok Motors, Limited .. Apbplicant* 
; v. 
‘Lhe Commissioner of Income-tax, Madras : .. Respondent 


Income-tax Act, (XI of 1922), section 15-C—Exemption of profits to the extent of 6 per cent. of the 
capital employed in the industrial undertaking—Assessee also deriving income under contract of agency apart from 
industrial undertaking—If exemption could be claimed in such a case. 


The exemption provided under section 1 5-C of the Income-tax Act cannot operate in respect of 
any -profit derived by the assessee from any trade or business other than the industrial undertaking. 
It is the assessee that is granted the exemption on the profits derived by him. It is not the industrial 
undertaking which is granted the exemption contained in the section treating such industrial under- 
taking as a separate unit of assessment. This is reinforced by sub-section (6) to section 15-C. 


The object of granting exempiion is to encourage the establishment of new industrial undertakings. 
‘That would be wholly defeated if the exemption is to be granted in respect of the profits derived from 
businesses of other kinds, even though the same assessee conducts such businesses side by side with 
the industrial undertaking. Even in the case of composite business carried on by the assessee, it is 
only the profits of the industrial undertaking that would be eligible for exemption. - 


Case referred to the High Court by the Income-tax Appellate Tribunal, under 
section 66 (1) of the Indian Income-tax Act (XI of 1922), in R.A. Nos 958 and 
960 of 1955-1956 (I. T.A. Nos. 1039 and 1041 of 1955-1¢56 Assessment Years 1951- 
52«nd 1953-54) on its file for decision on the following questions of law, viz :— `~ 
— ————————————————————————M———————ÓÁ— a 

* Case Referred No. 95 of 1956. ` Gait 4th Sie a 
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** (1) The “Assesshe trading in imported motor vehicles as also in such vehicles assembled in: 
India out of imported parts in an industrial undertaking, whether the whole of its total income for: 
assessment years 1951-1952 and 1953-1954 being less than six percent. ofits capital is exempt 
under the provisions of section 15-C ? à 


(2) If the answer to the above question is in the negative, whether the carry-forward of' 
Rs. 2,48,489 for assessment year 1950-1951 is not a deduction only against the profits of the succeeding: 
year 1951-1952 identifiable as from the industrial undertaking section ? 


S. Swaminathen and K. Ramagopal, for Applicant. 


C. S. Ramarao Sahib and S. Ranganathan, Special Counsel for Income-tax, on. 
behalf of the Respondent. Í i 


The Judgment of the Court was delivered by 


Srinivasan, 7.—Messrs. Ashok Motors, Ltd., Madras, is a public limited company: 
which commenced its business as a dealer in Austin Cars and trucks and spares. Early 
in 1949, it commenced to import parts from abroad and assembled cars at its factory.. 
In respect of the assessment year 1951-52, for which the account year ended on 
31st December, 1950, an amount of Rs. 2,48,483 was carried forward as depreciation 
allowance. It was claimed before the Income-tax Officer that this allowance should: 
be set off against the total income of Rs. 4,44,462 and that the balance should be 
- wholly exempted from tax under section 15-C of the Act. In a similar manner, 
for the assessment year 1953-54, the claim was made by the assessee that out of the 
„total business income of Rs.6,81,549 exempt.on should be granted under section 15-C 
of the Act to the extent of 6 per cent. of the capital employed in the industrial under- 
taking, thovgh the above said income was not entirely derived from the industrial 
umdertaking. It may be mentioned that the Department proceeded on the basis 
that the assessee did not derive the income solely from the industrial undertaking 
but that it was in part derived also from activities such as trade in purchase and sale 
of cars and spare parts and certain commnission received from foreign companies 
who also supplied the goods to the assessee under the contract of agency. The 
assessee did not however maintain separate accounts for the induscrial undertaking, 
and its non-industrial activity. But certain figures were furnished by the assessee 
which were accepted by the Department as correctly representing the profits under 
the two heads. 


Appeals to the Assistant Commissioner and to the Tribunal failed. On the 
application of the assessee, the following questions have been referred to us :— 


~ 


* (1) The assessee trading in imported motor vehicles as also in such vehicles assembled in 
India out of imported parts in-an industrial undertaking, whether the whole of its total income for- 
assessment years 1951-1952 and 1953-1954 being less than 6 per cent. of its capital is exempt-under the 
provisio&is of section 15-C ? 


(2) If the answer to the "above question is in the negative, whether the carry-forward of 
Rs. 2,48,483 for assessment year 1950-1951 is not a deduction only against the profits ofthe succeeding 
_ year 1951-1952 identifiable as from the industrial undertaking section >” 

It would ke desirable at the outset to determine exactly the scope of exemption 
provided under section 15-C before dealing with the contentions of the assessee. 
Under section 15-C of the Act, which is headed ‘‘ Exemption from Tax of Newly 
Established Industrial Undertakings ", the tax shall not be payable by an assessee 
on so much of the profits or gains derived from any industrial undertaking to which 
this section applies as do not exceed 6 per cent. per annum on the capital employed: 
in the undertakings. Sub-section (2) defines the nature of the industrial under- 
taking to wbich the section will apply. It contains a proviso enabling the Central 
Government to direct by notification that the exemption shall not apply to any 
particular undertaking. - The other parts of the section are not immediately rele- 
vant. The object of this section is obvious to encourage new industrial under- 
takings by providing that a certain part of the income should be exempt from tax. 

This exemption is made available by sub-section (6) for a period of five years fom 
the commencement of the working of the industrial undertaking. The scope of the 
exemption appears to be perfectly clear ; the section states that where any profits 
or gains are derived from any industrial undertaking, that portion of it to the extent 


5I 
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of 6 per cent. on the capital'employed in the undertaking shall be exempt from tax. 
Firstly, the profit in question must be derived from the industrial undertaking, and 
secondly, the maximum limit of the exemption is also provided. It is clear that 
before an assessee can be eligible for any exemption, there should be profits. If 
there are no profits, no question of granting the exemption arises. It is equally 
clear that the profit in respect of which any exemption is available should be derived 
from the undertaking. The exemption cannot operate in respect bf any profit derived 
bv the assessee from any trade or business other than the induttrial undertaking. 


The principal ground that has been advanced before us is (which also appears 
to have been advanced before the Department though not with such clearness) 
that the industrial undertaking is the unit of assessment for the purpose of the Act’ 
and that being so, the section does not call for any distinction being made between 
the various parts of the business that might be carried on by the industrial under- . 
taking or for the separation of that portion of the profits or gains referable to 
the industrial operations. In short, the learned counsel on behalf of the assessee 
contends that so long as there is an industrial undertaking which comes within the 
„description contained in section 15-C (2) of the Act, it is not open to the DepZrtment 
‘to question the source of the profits or gains, whether such profits or gains are derived 
from the industrial part or from other parts of the business carried on. On the 
question whether an industrial undertaking per se is the unit of assessment, there cart. 
-hardly be any room for two opinions. “If is not. Section 14 and the following 
seotions of the Act deal with different classes of exemptions. Each one of these 
‘sections starts somewhat in this manner : i 


» 


“ The tax shall not be payable by an assessee in respect of any sum which he receives. . . .e. 
(Section 14. (1).) 

“ The tax shall not be payable in respect of any sums paid by an assessee to effect an insurance. 

; CS" (Section 15.) à 5 


“ The tax shall not be payable by an assessee in respect of any sums paid by him. . . . . as 
“bonus.” (Section 15-A.) : 


In precisely the same manner, section 15-C lays down : 


28 o. . . . . the tax shall not be payable by an assessee on so much of the profits or gains 
derived from any industrial undertaking. . . . . . ." 2 


‘Clearly therefore a distinction is made between an assessee and the industrial 
undertaking. . It is the assessee that is granted the exemption on the profits or gains 
‘derived by him. It is not the industrial undertaking which is granted the exemption 
contained in the section treating such industrial undertaking as a separate unit of 
“assessment. This conclusion is reinforced by sub-section (6) which reads . 


“ The provisions of this section shall apply to the assessment for the financial year next following 

the previous year in which the assessee begins to manufacture or produce articles and for the four 
‘assessment years immediately succeeding.” : 
It isclearly seen that it is the assessee that is treated as the unit of assessment and 
it is his commencing of the manufacture or the. production of the articles that is 
referred to here as marking the point of time for the application of this exemption. 
“The argument that the industrial undertaking should be regarded as the unit for 
assessment fails on a proper construction of this and other provisions in which also 
-other classes of exemption are envisaged. 


It is indeed difficult in principle to accept the argument that an industrial under- 
‘taking must be entitled to the exemption contained in section 15-O of the Act; 
whether or not its profits are wholly derived from the industrial undertaking. We 
“have already stated that upon the clear language of the section, the exemption must 
be confined to the profits or gains derived from tbe undertaking. To hold other- 
wise and to agree with the assessee that where an assessee who has commenced an 
industrial underteking and also engages in other kinds of business yielding income, 
Section 15-C of the Act extends to granting exemption in respect of profits or gains 
derived from sources other than the industrial undertaking would not only be against 
«the clear intendment of the section but would also be opposed to any principle that 
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we can conceive. We have pointed out that the object of granting this exemption 
is to.encourage the establishment of new industrial undertakings. That would be 
wholly defeated if the exemption is to be granted in respect of the profits 
derived from businesses of other kinds even though the same assessee conducts such 
business gjde by side with the industrial undertaking. When questioned further 
on this aspect of the matter, the learned counsel was compelled to concede that the 
argument he advafices cannot be applied in its full amplitude. For instance, 
suppose an assesseé who assembles cars, as in the present case, which business is an 
industrial undertaking, also buys and sells shares, and derives profits or gains from 
such business as well, a business which is wholly disassociated and has indeed no con- 
- cern whatsoever with the business of the industrial undertaking, and assuming 
further that there is a loss in the industrial undertaking, while a profit accrues in 
respect of the other business, the learned counsel was compelled to agree that 
it would be too mach to apply his argument in a case where the assosiated 
business is not an allied business to the industrial undertaking. But he would 
contend that in the present case what the assessee has been doing is to import and 
sell spare parts. . He argues that the business of the industrial undertaking itself 
would not be advanced unless it trades in spare parts as well. He would suggest 
therefore that since this business is intimately connected with the industrial under- 
taking, the advancement of which cannot be secured except by its engaging 
in this additional business, the two should be treated as forming part and parcel of 
the same industrial undertaking. We are not satisfied that this argument is correct. 
Even conceding it for argument's sake, it is obvious that there should. be certain 
limits set to such an allied undertaking. It would be anomalous to concede the 
fuM effect of such an argument in a case where an assessee has the minimum 
requirements of an industrial undertaking as required by section 15-C 
(2) but conducts a very large business in the só-called allied business of buying and 
selling spare parts. In other words, assuming that he assembles and sells r,000 
cars of a particular make in the course of a year in the functioning of his industrial 
undertaking, but he purchases and sells spare parts needed for 10,000 or more 
cars, his main business would really be that of buying and selling spare parts, rather 
than the pursuit of the industrial undertaking. In such an event, the argument that 
the industrial undertaking could not be carried on successfully except by engaging 
in the buying and selling of spare parts loses much of its point. More than all, as 
we have pointed out, the exemption cannot in the terms of the section be available 
in respect of any profits or gains derived from sources other than the industrial un- 
dertaking. The conclusion is irresistible that in the case of even such composite 
business carried on by the assessee, it is only the profits of the industrial undertaking 
that wauld be eligible for the exemption. 


The first question that has been referred to us which in general terms deals with 
this aspect must be answered accordingly and against the assessee. \ 


The second question involves the examination of what may be called the 
mechanics of the section. It raises the question of how the unabsorbed depreciation 
of the previous year should be dealt with. It is admitted that in the previous 
assessment year a sum of Rs. 2,48,483 was left over as unabsorbed depreciation to 
be carried forward. In the next assessment year 1951-1952, the total profit of the 
composite business of the assessee came to Rs. 4,44,462. It is undeniable that this 
depreciation has to be set off against the profits of the later year in computing the 
profits and gains of business under section ro of the Act. What has been done by the 
Income-tax Officer is to apply this unabsorbed depreciation, which it is admitted 
relates to the industrial undertaking, against the profits from the industrial under- 

- taking which was computed at Rs. 2,53,198. That left a balance of profits of Rs. 
4,715, which being less than 6 per cent. of the capital employed in the industrial 
wfidertaking, was exempted from tax. The other portion of the profit of the busittess 
of the assessee, that is, from the non-industrial and other activities, was computed. 
at Rs. 1,91,264 which was brought to tax in its entirety. Now it is seen from section 
15-C itself, sub-section (3) thereof, that the profits or gains of an industrial under- 
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taking to which this section applies shall be computed in accordance with the 

provisions of section 10. This provision accordingly contemplates the deter- 

mination of the profits or gains of the industrial undertaking as a separate part 

of the business and the computation of such profits and gains by the application 

of section 10. If we take the total profits of the composite business, the unabsorbed, 

depreciation allowance has to be deducted therefrom in order to arrive at the 

taxable profits. Once again, in computing the profits * or gains of the 

industrial undertaking, section 10 has to be applied and'the taxable profits 

and gains have to be computed «by deducting the unabsorbed depreciation 

referrable to the industrial undertaking from the total profits and gains of 
the undertaking. After arriving at this figure, that portion of it which does not: 
exceed 6 per cent. of.the capital employed will have to be exempted from tax. It 

accordingly involves the notional deduction of the unabsorbed depreciation more 

than once but in effect such deduction is effected only once in ascertaining the 

taxable profits of the composite business. When once the principle is settled that 

only that portion of the profits and gains derived from the industrial undertaking 

is eligible for the exemption to the maximum limit provided in the sectioh, the 

procedure adopted is in conformity with the section. What the assessee demanded 

of the Department was that the entire sum of Rs. 1,95,979 (that is the total profits 

of Rs. 4,44,462 minus the unabsorbed depreciation Rs. 2,48,483 being less than 6 per 
cent. of ithe capital employed in the industrial undertaking should be exempted 

from tax. That point we have already decided against the assessee. It follows 

that the exemption granted to the limit of Rs. 4,715 alone is in order.. Question 2 

is also answered against the assessee. 


The assessee will pay the costs of the Department. Counsel’s fee Rs. 250. 
K.L.B. —— Reference answered against the assessee. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :—Mr. JusricE PANCHAPAKESA AYYAR AND Mr. Justice BASHEER 
AHMED SAYEED. 


Minor Medai Dalavoi R. Ranganatha Mudaliar adopted son 
of Medai Dalavoi T. Ranganatba Mudaliar through his 
father and next friend P. N. Sivasubramania Mudaliar ..  Appellant.* 
- gi 
M. D. T. Kumaraswami Mudaliar (died) and others. .. Respondents. 


Hindu Law— Joint Family—Partition—Divided sons succeeding to share of the father—Whether joint 
tenants or tenants in common. : à 


e 
Where there has been a disruption of a Hindu joint family and the property has been divided 
and the father has no undivided son living with him after thé partition, the divided sons will take 
his (father’s) share got at the partition, as tenants in common and not as joint tenants. 


Jadav Bai v. Multan Chand, (1924) 27 Bom.L.R. 426. 


Harikishan Das v. Rajeswar Prasad, A.Y.R. 1952 Punj. 165 ; Ragho Sambaji v. Shanta Bai, A.LR.. 
1957 Bom. 274, followed. . 


Appeal and Memorandum of Objections against the Decree of the Court of the 
Subordinate Judge of Tirunelveli in O.S. No. 31 of 1954. 
K. Rajah Ayyar and. T. P. Gopalakrishnan, for Appellant. 


P. N. Appuswami, T. R. Sundaram, K. V. Venkatasubramania Ayyar, A. Rama- 
chandran for Messrs. Row and Reddy, V. Meenakshisundaram and R. Ramamurthi Ayyar, 
fer Respondents. : 


The Court delivered the following Judgments :— 


Panchapakesa ^ Ayyar, F—The appeal has been filed . by minor 
Datavoi Ranganatha Mudaliar, plaintiff in O.S. No. 31 of 1954 on tity 





- *Appeal No. 775 of 1954 and Memoranda of Objections. .- ‘24th September, 1958; 
j . (2nd Asvina, 1880—Saka.) 
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file of the Subordinate Judge of Tirunelveli against the Decree and Judgment in so 
far as they went against him. He had filed the suit for partition and separate 
possession, as.the adopted son of Ranganatha Mudaliar who died on 11th January; 
1950. He had claimed a half share in the plaint properties comprised in Schedules 
1-A to 1-H on the ground that in those divided properties got by Tirumalaippa 
Mudaliar, the father of Ranganatha Mudaliar,.Kumaraswami Mudaliar and 
Shanmugakumarastvami Mudaliar at a partition with his three sons on 18th June, 
1930, succession opened only on the death of his widow, the life-estate holder on 
12th May, 1954, when there were only two heirs. Tirumalayappa died on 22nd 
November, .1930, after executing a will, dated 14th September, 1930, bequeathing 

- his divided and undivided shares of the properties, got at the partition, to his wife 
Ulagammal Anni, to be enjoyed by her for her lifetime, but without making any 
further provision. Ulagammal died on 12th May, 1954. The plaintiff contended 
that Tirumalaiappa's one-fourth share (at partition) would be inherited only by his 
adoptive father Ranganatha Mudaliar, in whose place he stood. and Kumaraswami 
Mudaliar, the 1st defendant, alone were alive on that date. ` Alternatively, he also 
contéaded that the one-fourth share of Tirumalaiappa Mudaliar in the ancestral 
family properties, got by him at the 1930 partition, continued.to be joint family 
properties with joint tenancy, and survivorship, and as Ulagammal Anni died only 
in 1954 and till that date there was no partition of that one-fourth share between 
the three sons and he and Kumaraswami -Mudaliar, were the only two persons 
then alive and were therefore entitled to that joint estate by survivorship. Regard- 
ing the undivided properties comprised in Schedule II he claimed a one-eighth share 
(33), just as he had claimed a half share in the divided properties comprised in 
Sehedules 1-A to 1-H. 


The first defendant, Kumaraswami Mudaliar, was a son of Tirumalaiappa 
Mudaliar, and defendants 2 to 4 were the first defendant's sons. Defendant 5 
was the widow of Shanmugakumaraswami Mudaliar, ariother son of T'irumalaiappa. 
Defendant 6 was a wife of Ranganatha Mudaliar, the adoptive father of the plaintiff. 
Defendant 7 was another wife of Ranganatha Mudaliar whose status as wife was 
disputed by some of the defendants though asserted by the plaintiff. Deferdant 
8 was the daughter of defendant 7. 


The plaintiff by invoking the theory of joint tenancy of survivorship wanted 
to ignore the severance of the coparcenary effected } y the partition of 1930, and also 
to deny the rights of the widows of Ranganatha Mudaliar to any share under the 
Hindu Women's Right to Property Act, 1937. The lower Court, after exhaustively 
discussing the evidence and the law, held that, as regards the divided properties 
in Schedules 1-A to 1-H, the plaintiff would be entitled only to a one-sixth share 
and only to one twenty-fourth share in the undivided Second Schedule properties 
(3x1). It recognised the right of the widow, defendant 6. It directed 
partition on these lines, and directed all the parties to bear their own costs since the 
parties could not amicably partition the properties, and the status of defendant 7 was 
in dispute, and it had been agreed by the parties to be left open for decision in 
O.S. No. 19 of 1950 on its file, which suit is still pending. The plaintiff has felt 
aggrieved at his not getting a half share in the properties in Schedules 1-A to 1-H, 
and a $ share in the properties in Schedule II, and has filed the appeal. f 


The first respondent, Kumaraswami Mudaliar, filed a memorandum of cross- 
„objections regarding the refusal of his suit costs amounting to Rs. 300., He died 
pending the appeal, and his legal representatives have been brought on record. 
Another memorandum -of cross-objections has been filed by the fifth respondent, 
Chellammal Anni, the widow of Shanmugakumaraswami Mudaliar, regarding 
the refusal by the lower Court to decree her costs amounting to Rs. 2,100. 


“ ' We have perused the records, and heard the learned counsel on all Sides. 
Mr. K. Rajah Ayyar, learned counsel for the appellant, and Mr. K. V. Venkata- 
subramania Ayyar, learned counsel for the contesting respondents in the appeal 
and for the cross-objector in one memorandum of cross-objections, and Mr. R. 
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Ramamurthy Ayyar, learned counsel for the cross-objector in anothet memorandum 
of cross-objections, have argued the case fully and fairly. Mr. Rajah Ayyar did not 
press before us the wholly unsustainable argument that the succession opened only 
on 12th May, 1954. He, however, contended that the lower Court had gone grie- 
vously wrong in holding: that Tirumalaiappa .Mudaliar's 4 share, in the 
ancestral properties, got by him at partition in 1930, would not be covered by the 
theories of joint tenancy and survivorship, and that his divided fons would take not 
as joint tenants but as tenants-in-common, and further in holding that the widows 
of Ranganatha would get a share, under the Hindu Women's Right to Property Act, 
1937, and thereby reducing the plaintiff's share from one half in the divided pro- 
perties in Schedules 1-A to 1-H to one-sixth, and from one eighth share in the Second. - 
Schedule undivided properties to ore-twenty-fourth. Mr. K. V. Venkatasubramania 
-Ayyar strongly contested this. The question here is whether the divided sons of a 
father, who has no undivided son living with him after the partitior, take his share 
of the ancestral properties, got at the partition, as joint tenants under the theory 
of right by birth and survivorship, or as heirs and tenants in common. There are 
three direct decisions, though not of this Court, on this very point, and all are difectly 
against Mr. Rajah Ayvar's contention. . 


The first is that of a Bench of the Bombay High Court in Jada» Bal v. Multan 
Ghand!, where Macleod, C.J. and Crump, J., have categorically held that the divided * 
sons of a Hindu father succeed to the property of the father received at partition 
only as tenants in common, and not as joint tenants, as the coparcenary relationshipe 
has ceased, and with it the joint tenancy and survivorship incidental to it. The 
second decision is that of a Bench of the Punjab High Court in- Hari Kishan Das v. 
Rajeswar Prasad?, where it bas been held categorically that where a father dies leaviffg. 
separated sons, the property which had come to him on partition with his sons does 
not become coparcenary property in the hands of the sons, and that after his death 
the sons take the property as tenants-in-common and not as joint tenants. ` The 
learned Judges have discussed the various decisions relating to the point and have 
differed from the opinion given by Mulla in his Hindu Law to the contrary. The 
third is a decision of a single Judge of the Bombay High.Court, in Ragho Sambhajl v. 
Shania Bai?, where too it was held that the separate property got by a Hindu father 
at partition of the joint family properties with his sons did not become coparcenary 
property in the hands of his divided sons, who had separated from him during his 
lifetime, and that therefore, after his death, each son takes the property asa tenant- 
in-common with the other divided sons and not as a joint tenant. 


As against the three definite rulings against him on this very point involved 
in this appeal, Mr. Rajah Ayyar could not show a single ruling of any High Court 
in favour of his contention. He contented himself with arguing on general 'princi- 
ples of Hindu Law enunciated in certain decisions relied on by him which, according 
to him, would lead to an inference that the property got by a father at partition with 
his sons would still pe joint family property with the incidents of right by birth and 
joint tenancy and survivorship on his death as between his divided sons. We cannot 
agree with this proposition, which, in our opinion, is not supported by anything 
in the rulings relied on by him. ; : : : 

He first relied on the ruling in Remappa Naicken v. Sithammal* and on the obser- 
vation therein (and in the cases in Raja Ram Narain Singh v. Pershotham Singh? and 
Lakshminarasimha v. Ramabrahmam®, that the son's right of inheritance under the Hindu 
Law is distinguished form that of all other heirs in that itis apratibandha, i.e., not 
liable to obstruction, as opposed to sapratibandha (liable to “obstruction) applied 
to the inheritance by collaterals. According to Mr. Rajah Ayyar, in coparcenary 
property of joint family property there are four main rights, arising from the right 
by birth, namely, the right to claim partition ; the right to interdict alienation except 
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for necessity or benefit ; the right to apratibandha succession; and the right of 
representation, (that is, sons of a deceased son representing their deceased father, 
and taking along with the surviving sons, though some of these rights, like the right 
to claim partition, and the right to interdict.alienation, may be given up for the time 
being at partition, by the partitioning members. But the argument was that the 
property got by the father and the sons, by division of the ancestral properties at the 

artition, does not lose the character of joint family property, as would be evident 
by the fact that if the father or sons got sons thereafter those sons would acquire 
a right by birth to the property got by their father, and that, therefore the partition 
would only mean a temporary arrangement suspending the coparcenary which 
"would revive on the death of the father, regarding his share in the ancestral pro- 
perties got at the partition. He said that the same result may not occur tegarding 
the sons inter se regarding the properties got by them, as succession, under the Hindu 
Law, is from father to son, and not the reverse way which is only rarely found. He 
urged therefore that the partition of 1930 must be practically ignored and the rights 
of joint tenancv and survivorship as between the divided sons recognised, at the 
father' death, in the portion of the ancestral properties got by him at thé partition. 
He even went further, and said that this would apply not only to the father’s share 
of the ancestral properties got by him at partition, but also to his own self-acquired 
properties, where, according to him there is a dormant coparcenary right in the 
sons, to be asserted at the father's death, subject to his right of alienation inter vivos 
or by will: 

According to him, even succession by sons to self-acquired properties of the 
father would not be by way of inheritance but by right by birth and joint tenancy 
and survivorship and increased rights. But, here, he was confronted by the Full 
Bench ruling of this Court in Vairavan Chettiar v. Srinivasacharlar!, where it was held 
that even an undivided Hindu son has no joint tenancy in the self-acquired proper- 
ties of his deceased father and acquires it at his death, by inheritance, and not by 
survivorship. He wanted to challenge the correctness of this Full Bench decision 
on the basis of stray not-to-the-point observations in subsequent decisions and 
wanted us to refer the matter of a Full Bench. We see no reason to do so; This Full 
Bench decision was delivered in 1921 and has never been dissented from by any 
decision of this Court or of any other High Court till now, much less overruled by the 
Supreme Court or the Privy Council. It has stood the test of 37 years, and we are 
satisfied that it does not deserve to be referred to a Fuller Bench, especially as we 
have absolutely no doubt regarding its correctness. Indeed a Bench of this Court 
has held in JNarasimhom v. Narasimham? that on the death of a Hindu leaving self- 
acquired property, his undivided sons succeed to such property to the exclusion of 
divided®sons. Mr. Rajah Ayyar conceded that regarding ancestral properties lefa 
by a father who has divided from some of his sons and is living undivided from some 
others of his sons, the undivided sons succeed to these properties to the exclusion of the 
divided sons. But he explained it away on the theory of survivorship enuring to the 
undivided sons who still form part of the coparcenary whereas the undivided sons 
have ceased to be coparceners. That very argument will show that in this case also 
the divided sons have ceased to be coparceners with their father and cannot claim 
joint tenancy and survivorship inter se. Regarding self-acquired properties, the 
position is even stronger as the self-acquired properties are strongly distinguished 
from the ancestral properties, as held by a Bench of this Court in Lakshminarasamma 
v. Ramabrahmam?. ‘The following observations in that ruling are significant :— 

“ To ascertain the extent of the son's right in and to a particular property belonging to the father, 
it is absolutely necessary to determine whether that property is paithamaha or swayarjita. This 
dichotomous division is fundamental. According to Hindu Law (and in this there is no difference 
between the Dayabhaga and the Mithakshara) property must be one or the other. This division 
is not only mutually exclusive. It must also be exhaustive. You cannot leave out a property as not 


falling in either category, because how then will you determine the extent of the son's right in gch 
Atoperty ?" 
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: As there is no coparcenary in modern law between the Hindu father and his 
cindivided sons regarding his self-acquired properties, as held in Katamanachar v 
Rajah of Sivagaga!, it is of importance to note that even regarding such self-acquired 
property the undivided son, even though he may not be the eldest or next son; will 
take the entire self- acquired property to the exclusion of his father. - f 


.Mr. Rajah Ayyar urged that a great deal of confusion has arisen regarding 
these matters by the mistranslation of the Sanskrit term daya sby Colbrooke who 
translated it as " inheritance whereas daya includes the taking of property during 
the life-time of the father and not merely to taking of his property after-bis death 
as his heir, and by the importation of English legal conceptions and phraseology, . 
~ These two factors conducing to confusion have beén -noticed by the learned ‘Chief 
Justice in Lakshminarasamma v. Ramabrahmam?, but the learned Chief Justice has gone 
on to observe : 

“ However deplorable this may be, we are at a stage when we are not free to go back to the law 
as enunciated and discussed in ancient books on Hindu Law untrammelled by judicial decisions. 


There can be no doubt that as between an original text and a decision of the Judicial SOIRS we 
cannot choose to follow the former and refuse to be bound by the latter.” 


Mr. Rajah Ayyar urged that apratibandha succession (by sons, sons’ sons, sons’ 
sons’ sons) and the right.of representation would necessarily involve joint tenancy and 
survivorship even in the separate share of the father in the ancestral properties got 
by him at partition, as the right by birth would otherwise be defeated. We do not 
see why the right by birth should be allowed to operate more than once. In our 
opinion, it exhausts itself by a complete partition of the ancestral and joint family 
properties. It cannot again be asserted for setting up joint tenancy and survivorship 
in the father’s share of the ancestral properties got at partition, when obviously 
no such joint tenancy and survivorship will attach to the shares got at partition 
by the brothers inter se. In our opinion, the apratibandha succession is put an end 
to at partition, and the sapratibandha succession takes its place even regarding 
the joint family properties got by the father at partition. One incident of the 
obstructed inheritance is that no right in the properties can be affirmed by the 
successor during the lifetime of the owner (which is the main obstruction) whereas 
in the unobstructed inheritance the successor is already an owner in the property 
along with his father. No doubt, the translation of daya into “inheritance” by 
Colbrooke may not be quite correct, and may apply only to the Dayabaga system 
prevailing in Bengal, where. Colarooke worked. But this will not affect the present 
point at issue. 

-Mr. Rajah Ayyar had to concede that if the father, long after the partition, 
got a son, that son alone would take the father’s entire properties, ancestral and self- 
acquired, by right by birth, to the exclusion of the divided sons, whose “right by 
birth” will be of rio avail. He said that this was dueto a special text of Hindu Law. 
We are of opinion that it is due also to the general principles of Hindu Law. 


Mr. Venkatasubramania Ayyar rightly urged that joint tenancy and. survivor- 
ship are unknown to ‘Hindu Law except in the case of the joint property of an un- 
divided Hindu family governed by the Mitakshara Law. He relied on the rulings 
of the Privy Council in Fogeswera Narayan Deo v. Ramachandra Duti? and Bahurani v. 
Rajendra Baksh Singh* and Lakshminarasamma v. Ramabrahmam?. This will take 
the bottom out of the contention of Mr. Rajah Ayyar, who had to admit that the 
three sons were divided from Tirumalaiappa, and that the co-parcenary between 
them and their father had ceased. This, of course, involves cessation of the inevi- 
table concomitant incident of joint tenancy and survivorship contended for by 
Mr. Rajah Ayyar. 


Mr. Venkatasubramania Ayyar urged that the widow is excluded from succes- 
siow to her husband’s right of co-ownership only when the co-ownership involve, 
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a joint tenancy governed by survivorship. He relied on the ruling in Katama 
Naickiar v. Rajah of Shivagamga!, and the observations at pages 611 to.615 for this 
proposition. Mr. Rajah Ayyar was unable to meet this proposition and to deny the 
right of Ranganatha's widow under the Hindu Women’s Right to Property -Act to 
share equglly-with the plaintiff. So, the lower Court was undoubtedly right in reject- 
ing the plaintiff's contention that the widow has no vights in the properties. Three 
Benches of this Coftrt (to two of which both of us were parties and to the third of 
which one of us was a party) have upheld the widow's right. . 


The right of representation was the last thing on which Mr. Rajah Ayyar 
, relied. According to him, in other cases of inheritance it is the nearest heir who will 
succeed to the properties, excluding the remoter heirs, whereas with regard to the father's 
properties, the son, the son's son, and the son's son's son will take in a group and at 
the same time, and not one after another, and that, therefore, it must be aprathibandha 
succession, and the incidents of joint tenancy and survivorship will remain in the 
father's share of the ancestral properties got by him at partition. We cannot agree. 
Hinda Law, like all other laws, is not always consistent or logical, and, sometimes, 
it is difficult to reconcile all the principles into one grand principle. Thus all the 
widows as also daughters, take joinily though none of them are coparceners. The 
line of succession even to the seltacquired properties of the father is, no doubt, 
in a group, by a son, son's son, and son's son's son, and the right of representation 
thus remains, the living sons not excluding their deceased brother's sons. But that 
Will not show that joint tenancy and survivorship exist in the father’s share of the ances- 
tral properties any more than in his self-acquired properties. There is no logic 
orgreason in contending that divided sons of the father, owning their properties severally, 
should take the divided ancestral properties of their father jointly with rights of 
Survivorship. There is also no ruling holding to that effect. 


In the end, therefore, we reject Mr. Rajah Ayyar’s contention. It follows from 
this that the lower Court was right in giving the plaintiffs only 4th share in the 
pope in Schedules 1-A to 1-H, and th share in the properties.in the Second 

chedule. i f l 

The two memoranda of cross-objections do not deserve serious consideration. 

The lower Court has passed its order regarding costs after carefully considering the 

- point, and we cannot say that it has exercised its discretion wrongly. Besides the 
reasons given by it for not giving costs to the 1st and 5th defendants, who have filed 
the memoranda of cross-objections, we may add another reason. The law had not 
been clarified by that time in this State, and there was a great deal of doubt. That 
is why the arguments in this case have gone on. for two days before us. In such a 
case, where the law is settled for the first time, it is only proper that all the parties 
should be directed to bear their own costs. In the end, therefore, we dismissed 
the appeal and both the memoranda of cross-objections, and confirm the lower 
Court's decree and judgment. In this appeal and the memoranda of. cross- 
objections we direct all the parties to bear their own costs. 


Basheer Ahmed Sayeed, F.—I entirely agree with the reasoning and conclusions 
arrived at by my learned brother in the judgment which, he has just now 
delivered. I only wish to add a few words of my own on the point raised by 
Mr. Rajah Ayyar for decision in this appeal. The relevant facts have been set out 
exhaustively by my learned brother and it is not for me to traverse them over 
again in any great detail. I shall only be brief in regard to them. ve 


_ Thirumalaiappa entered into a partition with his three sons, Ranganatha, 
Kumaraswami and Shanmugakumaraswami under Exhibit A-1 on the 18th June, 
1930. After executing a will, Exhibit A-3, dated 14th of September, 1930, in favour 
of his wife, he died on thé 22nd of November, 1930. At the time of his death all 
his three sons, amongst whom and himself there was a partition, were alive. The 
third son died earliest, that is, on the 4th of January, 1936, and the first son died on 
the 11th of January, 1950, whereas the donee under the will, in whose favour-a life 
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estate was created, died on the 12th of May, 1954. Ranganatha’s widow, the 6th 
defendant, adopted the plaintiff-appellant to her deceased husband. The widow 
of the third son Shanmugakumaraswami figures as the 5th defendant. The 7th ` 
defendant is another wife of Ranganatha, whereas the 8th defendant is the daughter | 
-ofRanganatha. Defendants 1 to 4 are respectively surviving son of Thirumalaiappa 
namely, Kumaraswami and the latter's three sons. That there was a partition 
between the father and the three sons on the 18th of June, 190, is not in dispute. 
Nor is the will executed by the said Thirumalai in favour of his wife. in controversy. 
The life estate created in her favour is also beyond dispute. f 
7^ The suit was laid by the present plaintiff-appellant after the death of the widow 
of Thirumalai, claiming a half-share in Schedule 1-A to 1-H and also a ith share: 
in Schedule II. Itis alsonotin dispute that the properties described in Schedule 
JI were kept in common without a division by metes and bounds. In a very cleverly 
drafted plaint, on behalf of the plaintifl-appellant, it was claimed that on the death 
of the widow of Thirumaliappa the law returned the subjects of the bequest to the 
testator, and that there was and could be no anterior vesting. "Therefore, jt was 
_averred that in the case of a *' return ” or “ reversion ? which arose by operation of 
law, there was and could be'no vésting in interest apart from possession. It was 
contended that the reversion was to the persons who would on tha: date normally 
succeed as heirs to the testator, and in that case it is claimed that they were only 
his sons and sons’ sons. It was also contended in the plaint that thé testator must 
be deemed to have died intestate ón the 22nd November, 1930, and that therefore, 
sections 4 and 5 of the Madras Adaptation of the Hindu Women's right to Property 
Act of 1937 did not have any operation on the estate. In another paragraph of 
the plaint it was contended that even assuming but without admitting that the rever- 
sion to the separate estate of Thirumalaippa on the death of his widow, Ulagammal, 
though an incorporeaL right, vested on the 22nd of November, 1930, itself, under 
the law it devolved on all the three sons together as joint undivided property, and 
consequently, there would be a coparcenary of the three brothers with rights -of 
survivorship inter se and there had been no subsequent partition between them of 
that coparcenary right. It was, therefore, further contended that on the death of 
Shànmugakumaraswamy, the third son, without male issue and before the Hindu 
Women's right to Property Act came into force with reference to agricultural lands 
in Madras, the said incorporeal right devolved on the surviving brothers, Ranganatha 
and Kumaraswamishanmuga, and Chellammal Ammal. The 5th defendant, got 
nothing. A further contention was put forward in that neither the 6th defendant nor 
the 7th defendant would he entitled to any right in the schedule properties for the 
reason that. nothing vested in Shanmugakumaraswami on the 22nd of November, 
1930. Therefore, the 5th defendant got no additional rights in the schedul@proper- 
ties in consequence of Ulagammal Anni’s death. On these grounds the plaintiff 
claimed that he would be entitled to a Half of Schedule 1-A to 1-H and 4th share 
in Schédule II leaving an equal portion in. both to defendants.1 to 4. : . 


Defendants 1 to 4 contested the suit on various grounds inter alia. Their con- 
tention in the main was that on the death of Thirumalaiappa, the remainder after 
what had been given to his wife, Ulagammal Anni, descended to his tliree sons who 
were all alive then, as on intestacy. They were co-heirs or co-sharers in respect of ` 
the same. "The two sons, Shanmugakumaraswami' and Ranganatha, having died 
on the dates mentioned above, ird share of Shammugakumaraswami descended 
to his widow, the 5th defendant, and the 2rd share of Ranganatha descended to 
his wife the, 6th defendant, and his adopted son, the plaintiff, as simultaneous 
Eeirs under Hindu Women’s Property Act." ‘Therefore, it was pleaded that the plain- 
tiffappellant would be entitled to only ith share and the 6th defendant to the other 
$th share and the first defendant to a third share as the-heir of his father.’ The 
defendants -contended that the claim of the plaintiff to'a half-share was wholly 
untenable, though they admitted that .the Second Schedule properties remained 
undivided between the sharers and ‘that the Evu Dittam Maniyam was owned in 
common. :- They did not "admit the legal position set out in the plaint as to the 
devolution of the property on the death of Thirumalaiappa, the original ancestor. 
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There was no questio of reverter of any remainder : as alleged by the plaintiff. As. 
soon"as the father died, it was their contention, succession to-the remainder opened 
and the sons as co-heirs got a vested remainder each being entitled to a'third. They 
“also contested the suit on the point that it was not-correct to work out the heirs to 
Thirumaltiappa as on 12th May, 1954, but that the estate should be taken to have 
opened on the death of Thirumalaiappa; namely, the 22nd of November, 1930. 


The learned trial Judge, after framing the necessary issues, rejected the claim 
of thé plaintiff toahalf and &th share iri the concerned properties and, upheld the 
claim of thé defendants that the plaintiff would be entitled only to Xth , share and 

esth share in the properties 1-A to 1-H of Schedule I and Schedule m respectively - 
‘The lower Court also held that the succession opened only on ihe death of TUUS 
malaiappa and not on the death of his widow. 


In thisappeal Mr. Rajah Ayyar has been atgreat pains to uphold the contention 
of the plaintiff, that on the death of Thirumalaiappa, which has been held to'be 
the d&te on which succession opened, the three sons of Thirumalai would succeed, 
not as divided sons but as undivided sons, to the estate left by the said decezsed, 
Thirumalai. His point was that whether the sons were divided or undivided, ‘they 
would succeed to their father as joint tenants by right of-birth and he also went 
further and argued that this would be the case whether the property was ancestral 
g otherwise. In support of his contention, that on the death of the fathër. who 

d taken bis share, of the joint family property at a partition-between himself- and 
his sons, the property taken by the father will remain joint family property, thoagh 
fom certain purposes it is termed. as separate property and that succession to that 

"property on his death would be only according to what is- known in-Hindu Law as 
the rule of “ apratibandha ", that is, unobstructed succession, and not according to 
the rule of obstructed succession, namely, “sapratibandhi ", Mr. Rajah Ayyar relied 
on many decisions of this Court and other Courts in support of his contention -that 
‘whether it be- joint- family property or self-acquired property the rule of succession 
‘by the sons on the death of their father.was only by right of birth and that being so, 
it was only “ apratibandha” succession and not “ sapratibandha” succession.- It 
will be seen presently that these decisions which Mr. Rajah Ayyar referred to at length 
‘and on which he laid great emphasis, did not directly deal with the point; and in 
fact, it is because of the absence of a direct decision of this Court on the point argued. 
by Mr. Rajah Ayyar, that he had to labour hard in order to make:us agree with his . 
contention. There can be little doubt that the property taken by the father. in a 
‘partition by metes and bounds with his sons becomes the separate property of the 
‘father, gnd that it does not lose the character of being joint family or ancestral pro- 
perty as long.as it is in his hands. It is also beyond dispute that in regard to this 
property, which has been taken. by the father at partition between himself and his 
"sons, it is capable of being willed away or even gifted away ; for, in respect of this 
property,.a right to claim a-partition has been lost once for all by reason of the parti- 
tion which has already taken place. Even so, in regard to this property-it is beyond 
question that the right of the erstwhile coparceners to interdict any alienation by 
‘the father had been taken away and put an end to once for all. But it is also a fact 
that for certain limited purposes, the property in the hands; of the father, nevertheless 
remains joint and ancestral, though it does not become his selfacquired property. 
‘For instance, if a'son is born to the father when he holds the property which he got at 
a partition, that son would be entitled to claim a right to partition in that property, 
though the remaining sons would not be so entitled. -© He would become:a coparcener 
with the father and then he will have also right. to interdict any alienation by: the 
father" except ‘for legal necessity and any binding purpose. That.is how. the right 
by birth becomes operative. in respect of the partitioned property in-the hands. of 
the father. Relying on the decisions in Rajah Ram .Narain Singh v. Pertum Singh}. 
Ramappa. Naicken.v. Sithammal®, and “Marudayi v. Doraisami. Karambian®; mainly, 
“Mr. Rajah, Ayyar contended. that it has. been. recognished" that the property obtained 
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by the father at a partition among himself and his sons remains joint property, 
and therefore,whether the sons were divided or undivided at the time when the'suc- 
cession opened on the death of the father, the sons would take the property by right 
of birth, according to the rule of unobstructed heritage, that is to say, as joint 
tenants as if they were members of a coparcenary and not as if they were tenants- 
in-common in a divided family. In Rajah Ram Narain Singh v, Pertum Singh}, the 
earliest decision which was brought to our notice by the learned counsel for the 


appellant, Mr. Rajah Ayyar, the following observations were relied on by the 


learned Counsel : S 


“The distinction between a joint property and separate property under the Mithakshara law -. 


appears to me to be simply of a temporary, not of an abiding, character. Property is joint when it 
belongs to all the members, who may be many, ofa joint family. Property is separate when it belongs 
only to one member of a joint family alone, and not to the others jointly with him. As long as it is 
separate and in the condition of self-acquired property, the person who is the holder of it has no one 
to consult in regard to the disposal of it except himself. But the moment it passes from his hand by 
descent into the hands of some one in the next generation, it becomes joint family property the property 
of several persons united together as a joint family with regard toit the property of a new joint family 
springing from anewroot. And it continues to go down by one rule of descent only ”. . 


Having carefully considered this dictum of Phear, J., in the case cited, it is 
difficult to agree with Mr. Rajah Ayyar that it supports him to any extent. Mr, 
Rajah Ayyar misses the point that the case refers to the property “becoming joint 
family property the property of several persons united together as a joint famil 

with regard to it, that is to say, the property becomes that of a new joint family 
springing from a new root." This decision does not in any way lay down the rule 
that once there is a partition and when the sons become divided from the father,eon 
the death of the father the sons would be entitled to claim the property as members 
or coparceners of a joint family according to the rule of “ apratibandha " or as joint 
tenants, whether the sons are divided or undivided. That is to say what in effect 
Mr.Rajah Ayyar wants us to hold is that the partition which had taken place between 
the father and his sons should be completely ignored and that on his death the status 
quo ante should be restored as if there was no prior partition for the simple reason 
that by a partition the filial relation between the father and the sons was not in any 
way cut off but continued, notwithstanding the fact that a partition had taken place 
between the father and the sons at an earlier stage. In support of this aspect of his 
argument, Mr. Rajah Ayyar invited our attention to a decision in Ramappa Naicken 
v. Sithamma?. In that decision a Full Bench of this Court observed that under the 
Mithakshara law a divided son (no undivided sons surviving) is entitled to succeed 
to his father's share in preference to his father's widow. It was held that the son's 
right to inheritance under Hindu Law is distinguished from that of all otger heirs 


~ in thatit is ‘‘ apratibandha” not liable to obstruction, and the functions assigned 


to the son, and the character ascribed to him in the religious system of the Hindus, 
explain the preference in the succession accorded to him. Mr. Rajah Ayyar, in parti- 


cular, invited our attention to, the passage that occurs at page 184 which is to the 
following effect : ] 


“ The effect of partition is not to interfere with the right of inheritance, but to resolve joint right$ 
into several rights. It frees so much of the estate as fails to the lot of his father from any present pro~ 
prietary right on the part of the divided son, but it does not annul the filial relation nor the right of 
succession, which, in the absence of disqualification, is incidental to that relation *”. : 


The proposition laid down is certainly unexceptionable. It does not however 


-state in least manner that where the inheritance opened, the divided sons and the un- 


divided sons would take in the same right and according to the same rule of succession 
as if tbere was no partition at all. In the case of the divided sons, it has been re- 
peatedly helc that the rule of succession is ** sapratibandha ”, that is obstructed herl- 
tage, because in respect of the property held by the father, the death of the father 


-has the effect of removing the obstruction. The dictum relied on by Mr. Rajah 
Ayyar merely says that the fact of partition does not interfere with the right of inhe- 
ritance by the sons. Certainly it does not. “But the case did not decide as to what 
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exactly was the rile of inheritance, whether it would be obstructed or ünobstructed 
heritage. Surely, when once a partition is effected between the father and his. 
sons, the filial relation between the father and the sons is not affected, and particularly 
the duties which the sons are called upon to perform in respect of the funeral 
ceremonies of the father are not in any way taken away, but that does not mean that 
the rule of succession in respect of the property left by him, whether joint or self 
acquired, remained'the same despite the fact of the coparcenary interest between 
the father and the'sons having come to an end by means of the partition already 
effected . It is, therefore, impossible to hold that this decision is of any great 
Assistance to Mr. Rajah Ayyar. The next decision on which Mr. Rajah Ayyar relied 
' is one reported in Marudayi v. Doraisami Karambian!. This decision is on the same 
lines as the decision in Ramappa Naicken v. Sithammal?, and holds that the right of 
divided sons, grandsons, and great grandsons of the last male owner to succeed to 
bis divided property, is the same as in the case of undivided family property. The 
right of representation exists equally in the former as in the latter case, and the divided 
sons will not, on the principle of the exclusion of remoter by nearer sapinda, exclude 
the divided grandson in the succession to divided. property of the ancestor. A 
careful reading of this decision and the observations made therein would however 
show that this decision will not help Mr. Rajah Ayyar even as the decision in Ramappa 
*Naicken v. Sithammal?. This is a case of succession to divided property between 
divided sons, grandsons and great grandsons and not as between divided sons and 
andivided sons. In further support of his contention Mr. Rajah Ayyar relied upon 
Bhairab v. Birendra’, and Fatru Pahan v. Ambikajity Prasad*. In Bhairab v. Birendra?, 
a Bench of that Court held that in the matter of succession to the grandfather’s- 
property the claim of the separted grandson and his sons in the Mithila school was 
governed by the Mitakshara. As per Ramaswami, J., in that decision 
the principle of the Mitakshra was that the sons and grandson got unobstructed right 
(apratibandha daya) by mere birth to the separate property of the grandfather. He held 
that partition merely adjusted or resolved joint right into several rights, and 
that it freed the father’s share from any present proprietary right on the part of 
the divided son, but it could not annul the filial relation nor the right of succession 
incidental to that relation. That being the position, partition cannot annul or des- 
troy the right of the grandson or the great grandson to the grandfather’s property. 
Once again it has to be noted that the observations of the learned Judges do not 
deal with the point we are called upon to decide in this case, namely, whether the 
succession is to be according to the rule of apratibandha or sapratibandha: There 
was no conflict in this case between divided and undivided sons, and the learned 
Judges were not called upon to decide any such issue. The whole point pressed 
for byeMr. Rajah Ayyar is to the effect that the distinction between the continuance 
of a coparcenary before partition and its non-existence after partition. should be 
ignored, when succession opens in respect of the property that became the separate, 
property of the father at the partition between himself and his sons. In doing so, 
he misses the distinction between the existence of the right of a son to claim a partition 
of the property by reason of birth to his father whereby he becomes a coparcener 
of the family and the right of the son to claim a share of the property of the father 
on his death. In the former case it cannot be disputed that the right of the father 
and son to the property of the family co-exist. The moment the son is born he 
becomes entitled to claim the property as a joint tenant and to have a partition 
thereof. His birth imposes a restriction on the power of the father to dispose of the 
property except in cases of legal necessity, etc. In the latter case, the rights of the 
son arise and are sought to be enforced only after the death of the father. It is this 
-essential distinction between the two aspects of inheritance that the learned counsel 
for the appellants ignores and wants us to uphold that even though the sons became 
divided from the father when the father died leaving the properties which he got 
under the partition, the divided sons should inherit as if they were coparceffers ; 
MM ——————————————————————————74 
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that is, by virtue'of the right which co-existed in them along with the right of the. 
father in the joint family properties. ` It is difficult for us to uphold such a contefition 
in the light of the progress that a Hindu Law has made by reason of the several 
rulings of Courts in regard to “ obstructed ” and “ unobstructed ” heritage. 


.' In the case’ of-Fatru Pahan v. Ambikajit Prasad}, also, the point that is ndw at issue 
did not arise directly and, it may be observed that this decision followed merely the 
decision in Bhairab v. Birendra?; and it is difficult to see how exactly this decision 
helps Mr. Rajah Ayyar on the point that he is urging before us. n 


In essence, Mr. Rajah Ayyar's argument amounts to this. ‘The rule of inheri# 
tance should be with reference to the nature of the property or its character and not - 
with reference to the status of the parties or the character of the recipients, who are 
to take the property on the death of the father, the last owner. It is true, as 
alréady stated, that the property retains for some limited. purposes, the character 
of an-ancestral property or joint family property but it does not become the self- 
acquired property of the father. But the ancestral or joint family property which 
remains so, for certain limited purposes, does it continue to be the same whensft has 
to be succeeded to by the persons who are not any more members of the joint family 

` or coparceners with the deceased father but are already divided ? This is the ques- 
tion to which Mr. Rajah Ayyar would like üs to give an answer in the affirmative.e 
But we do not find it possible to do so. We are unable to subscribe to this proposi- 
tion of Mr. Rajah Ayyar that in regard to this property which retains to sorte limited, 
extent the character of a joint family property, the succession thereto on the death 
of the father should be decided upon the status of the parties or the character of the 
recipients who are entitled to succeed to the same, ignoring the fact that these re@i- 
pients, had already ceased to be members of the coparcenary, under which alone 
such membérs:could have claimed a right by birth in order to be entitled to claim 
succession under the rule of unobstructed ‘heritage. When once there has been a 
division, though ‘there has been still a continuation of filial relationship between the 
‘father and the sons, the divided sons have ceased, beyond any doubt, to be members 
of the coparcenary and they do not have any more right to the property by birth. 
That right by birth has been settled: by the partition and in respect of that property 
which has-fallen to the share of the father it is beyond comprehension as to how 
exactly the divided sons could still lay a claim co-extenstive with that of the father or 
any of -his undivided sons. In the property which has fallen to the share of the father 
the right by birth has been lost by reason of the partition and even the right to 
interdict any alienation in respect of the property which became the separate pro- 
perty of the father has already been lost by reason of the same partition and how it 
4s possible for the divided son to exercise or enforce these very rights in respect of 
the very same property passes beyond comprehension. That means, according to 
Mr. Rajah Ayyar, the right to claim by birth for a share jointly with the father as a 
‘coparcener in the property is never lost, even though a partition might have 
‘taken, place.. ' die . 

Then it remains to be seen as to what exactly is the effect of the partition, if 
the partition is to be. ignored as being of no consequence, Is it also to be assumed 
«that the coparcenary never ceased to exist even though a partition might take place, 
-between the coparceners, of the joint family property ?. Or, is it to be postulated 
‘that.at every stage the coparcenary continues whenever the succession opens upon 
the death of the divided-coparcener? All these points make the situation rather 
Very anomalous if the argument of Mr. Rajah Ayyar is to be accepted. - 

~. He would nevertheless’ assert that division between the father and the -sons 
‘makes nó difference, and, simply because the joint family property that.fell to the 
Share 6f the father continues to.be joint family property for some limited purposes 
the right ‘by birth continues to exist in the sons to succeed as if they were coparce- 
merfwith the father, though he would concede that in.resepect of that.property 
in. the. hands of the father the sons could not-exercise the power of interdicting alie- 
nation or claiming -a partition, again- by right ofbirth.:.- <, ^ ^... 
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. | Therefore, tò argue that in respect of such separate property in the hands of 
the father the divided sons would succeed as if they were members of thé coparcenary 
-would lead to very strange results and would certainly nullify the effect of all parti- 
tions between joint family members and also the meaning and weight to be attached 
to the existence of a coparcenary, or even. the re-union of coparceners would come 
to nought. . 


Mr. Rajah Ayyar, however, contended when faced with the decision in Vairazan 
Chettiar v. Srinivasachariar}, and the decision in Lakshminarasamma v. Rama-Brahmam?, 
that so far as the selfacquired property was concerned, the undivided sons would 

. take by inheritance as tenants-in-common and that under the Hindu Law there 
were only two types of succession, the unobstructed and the obstructed, and a third 
type of succession was unknown. He would however try to canvass against the 
correctness of the decision in Variravan Chettiar v. Srinivasachariar!, if the opportunity 
arises. 2 - 


So far as the Full Bench decision is concerned, as my learned brother has pointed 
out, that decision is binding on this Bench, and, in so far as self-acquired property 
is concerned, the rule of succession would be "'sapratibandha" and not ‘‘apratibandah”’ 
and, by no means could the self-acquired property be equated to the separate pro- 
“perty held by the father on partition. For, Mr. Rajah Ayyar himself conceded 
more than once in-the course of his arguments that this property in the hands of the 
father on partition could only be a separate property with some cbaracteristics of 
a joint family. property, at least for certain limited purposes.  - uo ps 


© The question that really has to be resolved then is as to whether on the death 
of the father holding property which fell to his share on partition the divided sons 
would succeed to it in the same manner as self-acquired property or in the manner 
pointed out by Mr. Rajah Ayyar. In the case of such property, if there are un- 
divided sons, the divided sons would not get any priority over them, and, if there 
are divided sons, they cannot certainly succeed to that property às if the, property 
was joint family property available to be taken by the divided sons in their right as 
joint tenants. They would, on the other hand, take it only as tenants-in-common. 
His sons on the death of the father, as has been pointed out by. Mr. Venkata- 
‘subramania Ayyar. appearing on behalf of the respondents, have-only a heirship 
right in the property left. by the father. They have. no right to the property 
during hislifetime by right of birth ; nor would it be right to say that their 
‘succession to it could be'by the “ unobstructed " rule of heritage. Mr. Venkata- 
subramania Ayyar has rightly pointed out that inheritance that is conse- 
quent apon the ‘dernise of ore holder is always obstructed heritage under the 
Mitakshara law. When there is a right of birth the property vests jointly in all the 
persons who are entitled to it, the father and the sons, and the son's right by birth 
to such property: held jointly and. in common by all the sons cannot be 
“‘sapratibandha’. It is certainly * apratibandha’, unobstructed heritage. My learned 
brother has pointed out how exactly the mistake has arisen with regard to the con- 
ception of the term “ daya ” in the Sanskrit books, and; I do not think I need repeat 


the same. : ~ ; m 


. Mr. Venkatasubramania Ayyar, in the.course of his arguments, brought to our 
notice the decisions in Katama Natchiar v. The Rajah of Shivaganga?, Fogeswar Narain 
Deo v. Ram Chandra Duit*, Bahu Rani and. another v. Rajendra Baksha Singh®; and 
Lakshminarasamma v. Rama Brahmam*, from which the following propositions are 
deducible, viz., that the widow is excluded from succession to her husband's right 
of co-ownership only. when the co-ownership is joint tenancy governed by the.rule 
of survivorship and that that the principle of joint tenancy and survivorship aré 

; : z 
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unknown to Hindu law except in the case of joint family property of an undivided 
Hindu family governed by the Mitakshara law. These propositions postulate the . 
existence of a joint Hindu family in that the principle of joint tenancy and survivor- 
-ship may come into operation, either it be in regard to succession by the sons or in 
regard to succession by the widow. These propositions are well-established from 
the decisions of the Privy Council and the decisions of this Court. 


A further proposition is also unexceptionable. As e pointed out by 
Mr. Venkatasubramania Ayyar the co-ownership has the character of joint tenancy 
only when it i$ created by “‘ abratibandha? by right of birth and that co-owner- 
ship never has the character of apratibanda when it is created by inheritance, that , 
is, on the death of the last owner. The decisions in Sri Raja Ghelikani Venkataramana 
Jamma Garu v. Appa Rou Bahadur Garu! anc Gossami Sri Gridhariji v. Romanlalji Gossami?, 
are anrple authority for this position. 


Mr. Rajah Ayyar however argued that the right of birth is always dormant 
‘even in the case of separate property in the hands of the father, and, therefore, a 
claim could be made on the basis of that dormant right by the divided sons after 
the death of the father. That again is, in other words, saying that the property 
remains joint for all.purposes, notwithstanding the partition that has taken place 
and despite the fact that the sons had left the coparcenary and ceased to be members 
thereof. We are unable to agree with this contention of Mr. Rajah Ayyar. He 
seemed to argue that the right by birth could be liquidated by instalments ag 
well, as when the properties come into the hands of the divided member and passes 
to the divided sons on the death of the divided member. Even this proposition 
seems to be rather.too wide of the actual scope of the Hindu Law which is admirfis- 
tered in this country. — 


Mr. Rajah Ayyar laid emphasis on the rule of representation in support of hi$ 
contention that the divided sons could take as joint tenants instead of as tenant- 
in-common. This aspect of the case has been dealt with by my learned brother 
in detail and I do not think I need take up the time of this Court in adding to what 
he has stated. i l 


In the end, Mr. Rajah Ayyar further relied upon a decision in Suryaprakasa Rao 
v..Govindarajulu®. A reading ofthis decision would clearly show that it is of no 
assistance on the point that is urged by Mr. Rajah Ayyvar. 


- In the result, as I have already observed, I have no hesitation in agreeing with 
my learned brother in the conclusions he has arrived at, and, this appeal and the 
memorandum of objections have to be dismissed in the terms already stated by my 
learned brother. > 


R.M. ] oo Appeal dismissed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
; ` (Special Original Jurisdiction). l 
PRESENT :—MR. Justice RAMACHANDRA Iver. 


The Management of the Madras Pinjarapole, by its Honorary 
Secretary Sri T. Baghchand Galada .. Petitioner” 





: v. 
‘Fhe Presiding Officer, Labour Court, Madras and another .. Respondents. 
: Industrial Disputes Act (XIV of 1947), section 2 (3) —Industry —What „is Pinjrapole—If industry. 
An institution, like the Madras Pinjarapole, which affords shelter and food to unserviceable 


animals till their natural death out of purely humanitarian objectives, cann 
industry within the meaning of section 2 (j) of the Industrial Disputes Act (XIV of sd US. 
1 H . 
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Two essential requirements to constitute an industry are (1) that there should be an operation in 
"which capital and labour co-operate and (2) that such co-operation should be for the satisfaction 
of hhiman wants or desires. Where there is no element of trade, but a mere service is done purely 
out of the instinct of pity or of religion, it cannot be an undertaking except when such service is to 
satisfy human needs. Though incidentally such activities may have a business tinge about them, it 
cannot be said that they have for their object any human need or material welfare, the objects are 
-mainly refigious and humanitarian. . 

Petition under Article 226 of the Constitution of India, praying that in the 
circumstances stated therein, and in the affidavit filed therewith the High Court will 
be pleased to issue a writ of Prohibition, prohibiting the Presiding Officer, Labour 
Court, Madras, the rst respondent herein from further proceeding with the enquiry 
in I.D. No. 103 of 1958 on his file. i 

K. Raja Ayyar, Kesavalal Tarwady and K. Hariharan, for Petitioner. 


N. G. Raghavachari and N S. Varadachari, for Respondents. 
The Court made the following 


ORrDpER.—This is a petition under Article 226 of the Constitution for the issue 
of a*writ of Prohibition or other appropriate writ, prohibiting the Presiding Officer, 
Labour Court, Madras, from proceeding with the enquiry in I.D. No. 103 of 1958 
on his file. By G.O. No. 3621, Department of Industries, Labour and Co-operation 

dated 22nd September, 1958, the State Government referred for adjudication by 
the Labour Court, Madras, certain questions in a dispute between the Madras: 
,Pinjrapole and its workmen. The questions related to the fixation of scales of pay, 
dearness allowance, etc., for the various categories of workmen and whether the 
termination of services of the five workers mentioned in the reference was justified, 
and to what relief they were entitled. A preliminary objection was taken before 
the Labour Court to its jurisdiction to entertain the reference on the ground there 
had been no valid reference to it by the Government. The objection was that the 
Madres Pinjrapole was not an industry, and any dispute between the management 
of Pinjrapole and its workmen could not be held to be an industrial dispute, so 
as to entitle the State Government to refer thesame for adjudication by the Labour 
Court. The Labour Court overruled the objection relying on the judgment of the 
Bombay High Court (which has since been affirmed by the Supreme Court) in 
Hospital Mazdoor Sabha v. State of Bombay*. That decision was concerned with the 
case of the workers in 2 hospital. The Labour Court hold that, although in the 
present case the Pinjrapole was only a charitable institution whose object was to 
maintain old and disabled animals, it should be held to be an industrial concern, 
as it employed worlmen for carrying out its objects. "The Labour Court posted 
the industrial disputeto a later date for adjudication on the questions referred to it. 
The management of the Pinjrapole has, thereupon, filed this writ petition for prohi- 
biting the Tribunal from proceeding with the adjudication on the ground that it 
has no jurisdiction to entertain the reference. 

_ , The substantial point for consideration in this petition is whether the Madras 
Pinjrapole is an industry, so that a dispute between it'and its workmen could be 
Considered to be an industrial dispute. That question has got to be considered in 
its two aspects, namely, (1) whether under the memorandum of association, it could 
validly carry on an industry, and (2) whether even so it did actually carry on such an 
industry on the material date, namely, the date of the order of the State Government 
under section 10(1) (c) directing a reference of the dispute to the Labour Court. 


When the petition came up for hearing on 26th July, 1960, it was found that 
the materials placed before the Labour Court were not sufficient to enable a satisfac- 
tory answer to the two questions referred to above. The learned counsel, appearing 
for both sides, themselves realised the defect and agreed to file further affidavits giving 
necessary details for proper adjudication of the questions. The petitioner, has 
since then filed a further affidavit supported by two documents, (1) The Madras 
Pinjrapole Golden Jubilee Souvenir which gives an account of its origin and growth 
and (2) a copy of the proceedings of the meeting of the committee held on the 13th 
es EM EE 
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April, 1958. There was no objections to the admission in evidence of these 
documents. On behalf of the workers, a detailed counter-affidavit has been filed, 
to which the petitioner has filed a further reply affidavit. On.the materials now 
available, the following facts emerge. : 


The Madras Pinjrapole is a charitable society, registered under the, Societies 
Registration Act on goth December, 1906. The institution is situate within the 
City of Madras, and its premises occupy an area of about 12 acres of land, on which. 
munificence of several donors had enabled the- construction of sMelters for animals 
as well as a sanctuary for birds. The objects of the society, as stated in the mémo- 
randum of association, are the protection, care and treatment of old, infirm and 
injured cows, calves, bullocks, et«., and affording freedom to such animals from - 
being slaughtered unnecessarily and to guarantee old age relief to the old, infirm 
and unserviceable animals till they die of ` natural causes. To achieve those ob- 
jects, the means envisaged to be adopted are (a) maintenance of a shelter house for 
aged and unserviceable animals, (6) the feeding and treatment of all animals en- 
trusted to the care of the society either by the owners anxious topension their old 
animals or rescued by philanthropic persons from the hands of butchers and® the 
protection of animals remanded by Magistrates , (c) the breeding of bulls under ideal 
and sanitary conditions, (d) the maintenance of a dairy farm with special attention 
-being paid to proper feeding, accommodation and water supply, the proceeds of. 
which will go to the benefit of the other animals of the Pinjrapole, and (e)the bringing 
up of the calves of the young cows under healthy conditions: . $ 


.-  Ttis not disputed that the aims and objects of the society are purely humani- 

tarian. The starting of. the Pinjrapole was inspired by another charitable institu- 
-tion namely the Society for the Prevention. of Cruelty to Animals. Mr. Justi@e 
Boddam, in his welcome speech at the time of laying of the foundation stone 
of the Madras Pinjrapole, stated : 


“ It may seem anomalous that the S;P.C.A. should take the initiative in starting such an inst i= 
tution but there are many reasons for our doing so. It unfortunately often happens that in pursuance 
of their duties the Inspectors of the Society find animals being driven which are quite unfit for further 
work, either from old age or from other causes. On conviction being obtained, these animals are 
sent 10 the Raja Venugopal Bahadur Hospital which is the S.P.C.A.'s headquarters for treatment 
and sometimes it is found that an animal is hopelessly incurable either from old age or from some 
other cause and the S.P.C.A. is confronted-with, the difficult question of what is to be done with the 
animal. .The owner is probably too poor to be able to afford to keep a useless. animal and if it is 
returned to him it will either be starved to death or be used again in spite of its unfitness or sold and 
used by the purchaser. What is the S.P.C.A. to do with it ? In the absence of the Pinjrapole the 
only thing that the S.P.C.A. could do is to destroy it. To do so in this country is to run counter to 
the religious principles of all Indians who are members of the Society and so naturally to alienate 
their sympathies.......... In these circumstances the S.P.C.A. has for the last few years been 
endeavouring to get a Pinjrapole established in Madras, a place where all non-carnivorous animals- 
may be taken in and kept to live out to remainder of their lives in peace and without labour until in 
the natural order of things they die 2 natural death.” . > 

The Madras Pinjrapole could þe said to be an improvement upon the humani- 
„tarian activities of the S.P.G.A. in two substantial matters :—(1) the S.P.C.A. had 
no means of providing shelters for the injured or discarded animals, whereas the 
Pinjrapole has provided such shelters; and (2) merciful killing would not be 
objectionable from the point of view of the S.P.C.A. if that could relieve the animal 
of its distress, whereas the Pinjrapole being (asit has been stated) a purely “an 
oriental institution”, there would be an objection to the killing of the animals. 
Its objects and aims envisage the support and care of the animals till they die a 
natural death. 


It was realised in the year 1912 that the progress of the institution was ham- 
pered by want of funds. Leading members of the Sowcar community, most 
of them being Jains, came forward to help the institution with necessary funds on 
condition of their being given a preponderating voice in the managemént of its 
affams. They formed themselves into a committee called the Madras Pinjrapole 
Mahajan Committee, and out of 12. members who managed the Pinjrapole, 8 members. 
were agreed to be elected from the Mahajan Committee. In the following year, 
the Provincial Government declared the Madras Pinjrapole an infirmary under the 
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Prevention of Cruelty to Animals Act XI of 1890. The activities of the 
Pinjzapole were gradually increased, and in the year 1937 the aims and objects 
of the institution were enlarged. A resolution was passed that protection of dry 
cows which were not necessarily old and infirm should be included among the aims 
and objegts of the society. It is a matter of common knowledge that a number of 
dry cows 1n the City of Madras are sold away to butchers by the poor milkmen who. 
could not support them. Butchers themselves offer tempting prices for such cows, a 
temptation which the proverty of the milkman could not but lead him to succumb. 
Dry cows were admitted into the Pinjrapole to prevent them from going into the 
slaughter house. Maintenance of the dry cows called for stud bulls, Stud bulls 

- were presented to the society by the Government. In course of time, the dry cows 
brought forth their progeny and began to yield milk. The Pinjrapole was, there- 
fore, in a position to sell milk yielded by the cows which were received by it with a 
view to protect them from the slaughter house. The and respondent has given 
details of the sale amounts in respect of the milk produced by the Pinjrapole from. 
the year 1936 up to the year 1958 as an annexure to the counter-affidavit. That 
show$ that the institution had been receiving substantial sums every year by sale. 
of milk. 


As I stated already the ideals of the S.P.C.A. and of the Madras ` Pinjrapole 
were different in some 're.pects. It was but natural that the latter should, in. 
course of time, desire to stand on its own legs and develop. 


A separation was effected between the S.P.C.A. and the Madras Pinjrapole in the 
year 1948 : the immoveable property and funds belonging to tne institution which: 
were till then in the name of S.P C A. were transferred to the name of the Pinjrapole.. 
A fillip to the activities of the institution was given in the year 1950 when the Madras. 
Pinjrapole and the Mahajan Gowsala were amalgamated. At the end of 1957 there 
were 458 animals and in the following year they increased to 523. The animals 
included cows, calves, bullocks, buffaloes, horses, asses and stud bulls. 


It is apparent from the foregoing statement of the progress of the Pinjrapole 
that its object is purely humanitarian. There is no element of trade or business 
involved in the various activities of the society. It cannot even be said that the. 
activities in question are in any way analogous to a trade or business though I will 
have to refer to certain features which existed for some years which may be said to. 
partake of such a character. According to the 2nd respondent, the Pinjrapole had 
been doing business in the purchase and sale of milk. "The society is also stated: 
to have purchased cows as economic asset.for the purpose of assisting them in the 
industry relating to the dairy farm. It is conceded that stud bulls earn monies. 
when tify are employed for breeding dry cows of the public. Detailed figures are 
given for the sale of the milk since the year 1939. It is also stated that the Pinjra- 
pole has been selling dry cow dung cakes and also manure. It is contended that,, 
as the object of the society themselves envisage the adoption of means for acquring 
monies for the maintenance of the animals, its activities should be held to be com- 
mercial in nature, and, therefore, an industry. I shall consider seriatim the 
factual basis for the several points mentioned above. ; 


(1) Purchase and sale of milk :—The Honorary Secretary of the Pinjrapole. 
has stated that the activities of the society after īst April, 1958 were confined only 
to the following matters :—(a) the maintenance of shelter house for aged and unser- 
viceable animals ; (5) the feeding and treatment of all animals entrusted to its care 
either by owners anxious to pension their old animals or rescued by philanth- 
ropic persons from the hands of butchers and the protection of animals remanded 
by Magistrates ; and (c) the saving of old and infirm cows, bullocks, horses, dogs 
etc. The Honorary Secretary has categorically stated that a dairy farm was started 
in 1936 as.an experimental measure, but that it was abandoned long ago. He fas: 
also stated that the management purchased outside milk and sold it along with 
their own, but that even that stopped from rst April, 1958. This statement is not 
* accepted by the workers. But I have no hesitation in accepting the affidavit filed. 
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on behalf of the petitioner. That statement is further corroborated by resolution 
at the meeting of the committee of the Pinjrapole held on the goth of April, 1958. 
That resolution specifically states that steps should be taken to stop the purchase of 
outside milk within three months thereof. As regards the stud bulls, the Honorary 
Secretary has stated that the services were rendered by the Pinjarapole oyly to dry 
. cows in the Pinjrapole, though occasionally some dry cows belonging to the donors 
had the benefit. But it is said that the latter practice had been stopped since 
ist April, 1958. In view of that statement, I am of opinion tHat the presence of 
stud bulls in an institution like the Pinjrapole would not justify the inference that 
they were employed for commercial purposes. It may be that.charges had been ` 
collected when cows from outside-were sent to the Pinjrapole for breeding. ‘Those - 
instances were of a casual nature and even that has been stopped. The mere fact 
that occasionally the stud bulls in the Pinjrapole were utilised for the cows not being 
inmates thereof, could not alter the essential character of the institution, namely 
the care of derelict cows and animals. Service, even if done to cows owned by: 
outsiders, would still be service to animals, though incidentally it might benefit the 
owners as well. : ^ 


(2) Periodical sales by the society of the following : (1) milk, (2) cow dung 
cakes and manure and (3) calves born of the cows in Pinjrapole and after they reach, 
proper age and after the mother cows go dry. It is admitted that, for some years 
past, the Pinjrapole had been selling milk. During certain years, it even went a 
step further. The Pinjrapole purchased cows, maintained a dairy farm and supple- 
mented their own production of milk with outside milk and sold them. These acti- 
vities would certainly partake the character of a business, though the profitseof 
such business might have gone to the humanitarian activites undertaken ‘by the 
society. But the activities have long ago ceased. What the society is now having 
is the milk yielded by its own cows. Those cows are admittedly kept by the Pinjrapole 
till their lives. They are not sold. They are the property of the Finjrapole. 
The milk yielded bv those cows could only be considered as an incidental product 
in the maintenance of the cows. The sale of cow dung cakes and manure and of the 
calves after the mother cows become dry are also incidental. It cannot be held 
that a trade or business is conducted by the institution. A private owner of a cow 
-who sells surplus milk or its products cannot be said to be doing business without 
futher evidence that he intended it as a commercial venture. Similarly sales of the 
yield of the inmates of the institution cannot in any way change its character which 
is essentially one for the benefit of the voiceless animals who would otherwise be 
starved or marched to the slaughter house. 


To sum up, the main objects and activities of the Madras Pinjrapole are for 
affording shelter for all unserviceable animals, including dry cows, till the end 
of their lives. During their stay in the Pinjrapole, which is till they die a' natural 
death, they are looked after by properly feeding them ; medical attention is also 
provided for them. The means adopted and existing on the material date do not 
contemplate any trade or business. The sales of milk and manure, etc:, are the 
‘natural and incidental result of the maintenance of the animals and cannot by 
themselves be regarded as changing the main object of the institution, namely, the 
care and preservation of the animals. i : 


The question then is whether, under those circumstances, it cen be said that 
the Madras Pinjrapole is engaged in any industry within the meaning of section 2 
(j) of the Industrial Disputes-Act. That section defines an industry as meaning. 


“ any business, trade, undertaking, manufacture or calling of employers and includes any 
-calling, service, employment, handicraft, or industrial occupation or avocation of workmen.” 


I “have already pointed out that there is no business or trade by the Pinjrapole. 
"Nor is there a manufacture or calling ofthe employers. It has only to be considered 
whether the activities of the society aforesaid would amount to an “ undertaking ” 
“by the society so as to come within the definition of that section. In State of. Bombay v. 
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Hospital Mazdoor Sabha, the Supreme Court considered the scope of the definition 
refecrd to above and enunciated the attributes which would make an activity an 
undertaking within the meaning of section 2 (j) of the Act. That case was concer- 
ned with the decision of the question whether a group of hospitals run and managed 
by the State Government could be held to be an industry within the meaning of the 
Act. The Supreme Court held that an activity would be an industry, though in 
carrying it out there was no profit motive. It was held that the presence of invest- 
ment of capital wduld have no bearing on the question, and that it was the character 
of the activity which would be decisive as to whether it would come under section. 
2 (j). Considering the attributes, the presence of which would make an activity 
an undertaking within the meaning of the section, the Supreme Court observed at 
page 686 : 

“ Tt is difficult to state these possible attributes definitely or exhaustively ; as a working principle 
it may be stated that an activity systematically or habitually undertaken for the production or distri- 
bution of goods or for the rendering of material services to the community at large or a part of such 
community with the help of the employees is an undertaking. Such am activity generally involves 
the ce-operation of the employer and the employees and its object is the satisfaction of material human. 
needs.* It must be organised or arranged in a manner in which trade or business is generally organised. 
or arranged. It must not be casual nor must it be for oneself nor for pleasure. Thus the manner in 
which the activity in question is organised or arranged, the condition of the co-operation between 

, employer and the employee necessary for its success and its object to render material service to the comm- 
unity can be regarded as some of the features which are distinctive of activities to which section 2 (j) 
applies." (Italics mine). i 
{ have already considered the circumstances prevailing in the Madras Pinjra- 
pole on the date of the reference by the Government, and indicated that there is 
npthing in them to suggest that there was any activity of the society analogous to a 
trade or business. But such activity as the society is having cannot however be 
stated to be casual though it could be said to have been inspired by the humani- 
tarian instinct in man. 

Two further aspects have however to be considered (1) whether the activity 
involves the co-operation of the employer and the employee, and (2) whether itis 
one for rendering of material service to the community at large. On the fist 
question, there can be no difficulty, as co-operation is essential for proper func- 
tioning of the society. Butcan the activity undertaken by the society be said to 
be one for the satisfaction of human wants and desires? It is no doubt true that, 
in certain cases, an owner, unwilling to maintain his dry or old or infirm animal, 
might send it to the Pinjrapole. Butthe object with which the Pinjrapole receives. 
the animal is not for doing service to the owner, but to the animal by affording 1ts. 
protection till death. Essentially, therefore, the service rendered is not for human 
wants and desires, but for sake of the voiceless animals, themselves. In State of 
Bombaf v. Hospital Mazdoor Sabha!, Gajendragadkar, J. referred with approval to the 
decision of Isaacs, J. in The Federated State School Teachers’ Association of Australia v. 
The State of Victoria and others?. 1 shall presently refer to the relevant passage in that 
case. Before doing so it will be useful to refer to the earlier case, i.e. in Federated 
Municipal and Shire Council Employees’ Union of Australia v. Melbourne Corporation®, where 
Isaacs and Rich, JJ., while considering the meaning of the phrase “ industrial dis-. 
pute ? observed at page 554 : 3 D 

. “Industrial disputes occur when, in relation to operations in which capital and labour are contri- 
buted in co-operation for the satisfaction of human wants or desires, those engaged in co-operation 
dispute as to the basis to be observed, by the parties engaged, respecting either a share of the product 
or any other terms and conditions of their co-operation." 


Again at page 561, the learned Judges stated : 


* Some of these will be particularised, but in the meantime it should be said that they will show 
in themselves and from the character of the disputants this will be confirmed, that so long as the opera- 
tions are of capital and labour in co-operation for the satisfaction of material human needs, the objects. 
and demands of labour are the same whether the result of the operations be money or money's worth." 

=> 


(Italics mine). . 
a Imaal 
1. (1960) S.C.J. 679. : g. 26 G.L.R. 508. 


2. 41 C.L.R. 569. 
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‘In Federated States School Teachers’ Association of Australia v. State of Victoria, 
Isaacs, J., observed at page 581 : . 


“ The next feature to observe is that it has reference to the co-operation of the two groups “‘ for 
the satisfaction of human wants and desires”. As appears from the Municipal Employees’ case? 
the wants and desires referred to are “ material" thatis, not spiritual. Itis not that the objects 
by which they are satisfied are material, that is to say, corpuscular.” 

Therefore the two essential requirements to constitute an industry are (1) that 
there should be an operation in which capital and labour co-opérate, and (2) that 
such co-operation should be for the satisfaction of human wants or desires. 


The decisions in D. N. Banerji v. P. R. Mukherjee’, Employers: of the Osmama . 
University v. Industrial Tribunal* and N. Union of Commercial Employees v. M. R. Maher5, 
were concerned with first of the two requisites mentioned above, namely, whether 
there was a co-operation between labour and management for the purpose of ful- 
filling human needs or desires. There was no controversy in those cases whether 
the activities were with the object of satisfying human needs. I am not, however, 
to be understood as saying that whenever service is done to animals, it will pot be 
to satisfy human needs. For example, a person may manufacture and sell food for 
animals : maintain a breeding station for profit or as a business : keep a. dairy farm 
for sale of milk and its products. In all those cases, there is an intention to trade or do 
busines. Where there is no element of trade, but a mere service is done purely 
out of the instinct of pity or of religion, it cannot be an undertaking except when 
such service is to satisfy human needs. In the present case, the activities of thé 
Pinjrapole have nothing to do with human needs. They are solely devoted for the 
needs of helpless animals. Though incidentally such activities may have a busings. 
tinge about them, it cannot be said that they have for their object any human need or 
material welfare ; the objects are mainly religious and humanitarian. It would 
follow that the tests laid down by the Supreme Court in the Hospital Case,9 could 
not be held to be satisfied in that the activities of the Pinjrapole have not been 
directed to the satisfaction of human needs. I am, therefore, of opinion that there 
is no industrial dispute to empower the State Government to refer to the Labour 
Court for adjudication. There is, however, an order by the Labour Court holding 
that it has jurisdiction. It is but appropriate that the order should be quashed. 
A writ of certiorari willissue.. There will be no order as to costs. 


K.L.B.: ———— Petition allowed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—Mr. JUSTICE JAGADISAN. i 


Thimmakkal .. Appellant 
p. 
N“ Kamakshi Ammal and another .. Respondents. 


Transfer of Property Act (IV of 1882) section 56—Marshalling—Scope of. 


Where the owner of two or more properties mortagaged sells one of them to another, the pur- 
chaser has under section 56 of the Transfer of Property Ac , the statutory right to insist on the mortgage 
debt being saatisfied out of the property or properties not sold to him. But this right of the purchaser ` 
cannot prejudice the rights of the mortgagee or persons claiming under him. Nor could this right be 
enforced if there is a contract to the contrary. Section 56 does not operate to curtail or restrict the 
rights of the mortgagee to recover the mortgage amount from all or any of the items mortgaged in 
any manner he likes. 


Appeal against the Decree of the Court of the Subordinate Judge of Cuddalore 
in Appeal Suit No. 92 of 1956 preferred against the Decree of the Court of the 
District Munsif of Kallakurichi in Original suit No. 264 of 1955. 
ee a 

I. 41 C.L.R. 569. 4. (1960) 1 An.W.R. 265. 

2 26 C.L,R. 561. 5. A.LR. 1950 Bom. 22. 
:8- (1953) S.G.J. 19 : (1953) 1 M.L.J. 195: 6. (1960) S.C. . 679. 
A.LR. 1953 S.C. 58. 


*S.A. No. 795 of 1958. 11th November, 1960. 
(20th Karthika, 1882, Saka). 
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T. V. Balakrishnan, for Appellant. 
` V. C. Viraraghavan, for 1st Respondent. 
The Court delivered the following 


Juptment.—Rangan Chetti the owner of two items of properties mortgaged 
them under a moytgage deed, Exhibit A-1, dated 27th December, 1950 to secure 
a debt of Rs. 500 in favour of his sister Thimmakkal. On 4th April, 1951, he sold one 
of the items mortgaged to Kamakshi under a registered sale deed, Exhibit B-4. 
Rangan Chetti died sometime in 1951 or 1952 leaving behind him as his heirs his 
two sisters Thimmakkal the mortgagee under Exhibit A-1 and another Lakshmi 
Ammal. Thimmakkal filed O.S. No. 264 of 1955 on the file of the District Munsif's 
Court, Kallakurichi, seeking to enforce the mortgage in her favour, Exhibit A-1, by 
bringing to sale the hypotheca. The first defendant in the suit is her sister, Lakshmi 
Ammal who is jointly entitled along with her to succeed to the estate of Rangan 
Chetti. The second defendant in the suit was impleaded on the footing that he 
wasea purchaser under the registered sale deed, Exhibit B-3, dated 19th February, 
1951*of another item of hypotheca from Rangan Chetti) The third defendant 
was the purchaser under Exhibit B-4, Kamakshi, referred to above. The first 

, defendant remained ex parte and defendants 2 and 3 contested the suit. The plaintiff ` 
suhsequently gave up the second defendant and the third defendant therefore 
became the only contestant. She contended that the mortgage sued upon was not 
Supported by consideration, and that in any event the plaintiff was disentitled to 
sue, as her rights as a mortgagee became merged with the rights of the mortgagor 

- ipherited by her along with her sister the first defendant. f 


The learned District Munsif of Kallakurichi who tried the suit found that the 
mortgage was fully supported by consideration and that the plaintiff was entitled 
to sue upon the mortgage, and accordingly granted a preliminary mortgage decree 
in favour of the plaintiff as prayed for. 


The third defendant preferred-an appeal, A.S. No. 92 of 1956 on the file of the 
Court of the Subordinate Judge of Cuddalore against the said Judgment and Decree 
of the learned District Mun.if, and the learned Subordinate Judge reversed the 
decree and judgment of the trial Court, and non-suited the plaintiff. He found 
«hat the suit mortgage was supported by consideration only to the extent of Rs. 250 
and that the plaintiff was disentitled to sue by reason of the merger of the rights of 
mortgagee and mortgagor in herself. 


This Second Appeal has been preferred by the plaintiff. When the Second 
Appead was heard by me in the first instance I called for a finding from the trial 
Court on the following two questions :—(i) Whether item 1 of the suit mortgage was 
sold by Rangan Chetti to the second defendant in the suit under Exhibit B-3 and 
if not who was in possession of that item on the date of the suit and (ii) what was the 
market value of items 1 and 2 of the suit properties on the date of the suit and on the 
date ofthe mortgage. Parties were given liberty to adduce fresh evidence. 


The learned District Munsif of Kallakurichi has now given a finding that item 
1 of the suit mortgage was not sold by Rangan Chetti to the second defendant and 
that it was in the possession of the plaintiff. He has further found the market value. 
of the items 1 and 2 of the suit properties on the date of the suit was Rs. 400 and 
Rs. 150 and on the date of the mortgage Rs. 350 and Rs. 250 respectively. This 
finding has not been challenged before me by the parties to the appeal. The 
learned counsel on both sides were heard after the return of the finding. 


On behalf of the appellant it was conceded that the finding of the learned 
Subordinate Judge holding that the suit mortgage was supported by considerajion 
only to the extent of Rs. 250 was correct. The only question that arises for consi- 
deration is whether the appellant is entitled to any relief in this suit and if so to what 
extent. The learned counsel for the respondent frankly submitted that he could 
not support the dismissal of the suit by the lower appellate Court. He submitted 
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that he was entitled to the statutory right of marshalling as embodied in section 56 
a e Transfer of Property Act. Section 56 of the Transfer of Property Act is as 
ollows :— i 


** If the owner of two or more properties mortgages them to one person and then sells one or more 
of the properties to another person, the buyer is, in the absence of a contract to the contre sy, entitled 
to have the mortgage-debt satisfied out of the property or properties not sold to him, so far as the same 
will extend, but not so as to prejudice the rights of the mortgegee or persons cldiming under him or of 
any other person who has for consideration acquired an interest in any of the proberties." 

This section in its present form was substituted for the original section by the 
amending Act of 1929. Before the amendment the section read as follows : 

“Where two properties are subject to a common charge and one of the properties is sold the buyer 


is as against the seller in the absence of a contract to the contrary entitled to have the charge satished 
out of the other property so far as such property will extend.” 


The words ‘as against the seller’? which occurred in the original section have 
been omitted by reason of the amendment. This section provides for the right of 
marshalling to a subsequent purchaser. Section 81 of the Transfer of Property 
Act provides for the right of marshalling by a subsequent mortgagee. Where the 
owner of two or more properties having mortgaged them to one person, subsequently 
' sells one or more of such items to another person the purchaser has the statutory | 
right under section 56 of the Transfer of Property Act, called marshalling, to ingist 
upon the mortgage debt being satisfied out of the property or properties, not sold. 
to him. But the exercise of this right is subject to the condition that it must not? 
prejudice the rights of the mortgagee or of persons claiming under him, and that 


there should be no contract to the contrary. A 


The principle of the doctrine of marshalling is thus explained by Lord Hardwick 
in Lenoy v. The Duke and Duchess of Athol}. 


* It is the constant equity of this Court that if a creditor has two funds he shall take his satis- 
faction out of that fund upon which another creditor has no lien.” 


The third defendant in the present case being the purchaser of one of the items. 
of the hypotheca, item 2 of the plaint schedule, is certainly a person entitled to 
claim the right of marshalling under section 56 of the Transfer of Property Act in. 
view of the finding that the other item of hypotheca namely item 1 was not sold by 
Rangan Chetti to the second defendant. If Rangan Chetti had been alive and had 
been impleaded in this suit as the mortgagor there cannot be any defence to the 
right claimed by the third defendant that the mortgage should be satisfied out of the 
properties.not sold to him as far as possible. : à 


It must, however be borne in mind that a mortgagee has an undoubted right to 
recover the entire mortgage debt due and payable from every item of the mortgaged 
property and he can choose the particular item of the hypotheca from which he can. 
recover the mortgage amount; The mortgagee has an absolute right to give up 
or release any portion of the mortgaged property from the mortgage and can enforce 
his claim against the other properties. 


In Perumal Pillai v Raman Chettiar®, a Full Bench of this Court held that a mort- 
gagee voluntarily releasing from the suit a portion of the mortgage property is not 
_bound to abate a proportionate part of the debt and is entitled to recover the whole 
of the mortgage amount from any portion of the mortgaged property. 


In Kuminerl Appayya v Mengala Rangayya?, it was held that a bona fide purchaser 
who purchased for value a portion of the mortgaged property without notice of such 
mortgage had no right in a suit by the mortgagee to enforce his mortgage, to insist 
that the portion not sold to him must be proceeded against first and that the portion 
purchased by bim must be sold only for the balance if any due It was pointed 
outem that decision that under sections 67 and 68 of the Transfer of Property Act 





I. (1742) II Atkyns Reports page 445 : 26 968 (F.B.). 
E.R. 668. 3. (1908) 18 M.L.J. 229: I.L.R. 31 Mad. 419. 
2. (1917) 33 M.LJ.211 : LL.R. 40 Mad. 
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the mortgagee is entitled to an order that the mortgaged property or a sufficient 
part thereof should be sold on default of payment of the mortgage. amount. This 
decision was given before the amendment of section 56 of the Transfer of Property 
Act by the 1929 amendment:Act. The Division Bench pointed out that a purchaser 
cannot clajm a right under section 81 or section 56 of the Transfer of Property Act 
as the former applied only to a second mortgagee and the latter conferred such. 
rights only ‘ as agaihst the seller. ’ 


The question for consideration is whether section 56 of the Transfer of Property 
Act, as it now stands, can prevent the mortgagee from releasing the items of hypo- 
theca not sold away by the mortgagor and stand in the way of his enforcing the 
mortgage as against the item sold by the mortgagor. I am of opinion that section 
56 of the Transfer of Property Act does not operate to curtail and restrict the rights 
of the mortgagee to recover the mortgage amount from all or any of the items mort-- 
gaged in any manner he likes. Section 56 of the Act can come into play only where 
there are items of properties not sold away by the mortgagor available to the mort- 
gageeto be proceeded against and not where the mortgagee has given up his rights 
with regard to all the items of property except the properties sold away or where 
the mortgagee for other reasons is unable to proceed against any item other than. 
the property sold away by the mortgagor. 


Reference may be made to the decision of this Court in In re Muthammal', 
ip which Pandrang Rao, J., observed as follows : 


** Marshalling implies the existence of two sets of properties one of which is subject to both the- 
mortgages and the other is subject only to the earlier mortgage. At the time when the doctrine was- 
softght to be invoked in the present suit there were no two items of properties liable to be sold but. 
only one item that is to say Schedule I property. It is impossible for the plaintiff in the present suit 
to ask for sale of Schedule II properties and it follows therefore that itis not open to the appellants to: 
ask that they should be sold before Schedule I properties are sold." 


In the present case the mortgagee, namely, the plaintiff and the first defendant 
have jointly inherited the equity of redemption in respect of item 1 of the plaint 
schedule. The plaintiff and the first defendant are therefore co-owners in respect 
of this equity of redemption. The plaintiff is clearly disentitled to the extent of” 
half the property comprised in item 1 to recover her mortgage money. She can-- 
not sue herself and her own property to recover what is due to her under the mort- 
gage. By reason of this circumstance the third defendant cannot put forward: 
his rights of marshalling under section 56 of the Transfer of Property Act so as to: 
compel the plaintiff to sell her half share in item 1 of the hypotheca. Under the 
very terms of that section the right of marshalling cannot be availed of if the exercise 
of that right will prejudice the rights of the mortgagee. The utmost that the third 
defend&nt will be entitled to by virtue of section 56 of the Act is to claim a right of” 
marshalling so as to oblige the plaintiff to proceed against half of item 1 in the first 
instance to recover the mortgage amount due to her leaving her to recover the 
balance, if any, after such proceeding from and out of item 2 of the property 
purchased by her. 


The learned counsel for the Respondent relied upon the decision in Viswanatha 
Iyer v. Vengama Naidu? as authority for his contention that section 56 of the Transfer 
of Property Act will bar the plaintiff from proceeding against item 2 of the hypotheca.. 
In that case it was held that where an assignment of part of the mortgage security 
is made free from encumbrance the assignee is not liable to contribute as against 
the assignor to the payment of the mortgage debt. Venkatasubba Rao, J. referred 
to the following passage in the judgment of Christian, L.J., in Ker v. Ker.? 

“ The conclusions which I gather from Herbert’s case* are the following. First that the original. 
principle of the common Law was equalised, that is to say, contribution in the ratio of value wholly: 


irrespective of priority of dates of purchase. Second that the case of the debtoz himself and his heir- 
at-law in respect of retained lands was an exception to that principle by reason solely of his personal, 
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liability and that to such exception it mattered not whether the purchasers were such, with conside- 
ration or without it.” . 


Venkatasubba Rao, J., then observed as follows :— 


“ The Transfer of Property Act enacts a rule in section 82 and the exception in section 56.” 


e 
I am unable to see how this decision can help the respondents to sustain his conten- 
tion. im 


The Second Appeal is allowed and the Judgment and Decree of the lower 
appellate Court are set aside. There will be a preliminary mortgage decree in 
favour of the plaintiff for the sum of Rs 250 with interest thereon at 5 per cent. 
throughout. The plaintiff is directed to proceed against the half of item 1 of the 
plaint schedule in the first instance to recover the decree amount. She will be 
entitled to proceed against the third defendant and item 2 purchased by him only 
for the balance that may remain due to her after proceeding against half of item 1 
as aforesaid. The third defendant will be entitled to contribution in the event of 
item 2 being ultimately made to bear more than the proportionate share ef the 
mortgage liability. This will have to be worked out in a separate suit? The 
parties will bear their respective costs throughout. No leave. Time for redemp- 
tion 6 months. i 


R.M. iiia Appeal allied. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS, ° 


PRESENT :—MR. Justice RAJAGOPALAN AND Mr. JUSTICE SRINIVASAN. è 


Ceylon Thowfeck Hotel by its Managing Partner, K. M. K. 
Mohamed Salai Maraikayar, Madura .. Petitioner* 


v 


The State of Madras represented by the Dy. Commercial Tax 
Officer, Town I, Madurai .. Respondent. 


Madras General Sales Tax Act (IX of 1939), section 3 (1) and Amending Act XV of 1956, and Madras 
General Sales Tax Rules, rules 17 (3) and 18 (1) —Order of the Tribunal fixing the rate of levy on the turnover 
of the hotel business and refunding excess to the assessee—Amending Act fixing a higher rate retrospectively—Demand 
on the assessee on the amended Act—Rules 17 (3) and 18 (1)—Scope—Rules cannot enable the assessing authority 
to revise or rectify orders of Appellate or Revising Authority. f 


The Tribunal following the ruling of the High Court that the levy ot 4$ po 11 the rupee`on the 
turnover of the hotel business under section 3 (1) of Madras Act IX of 1939 as it stood before the 
Amending Act XV of 1956, was unconstitutional, refunded the excess amount over and above the 
levy at the rate of 3 pies in the rupee, to the assessee. The Amending Act came into force i ediately 
and it validated the prior assessments at 43 pies in the rupee and levied tax on the turnover a 4$ pies 
in the rupee with retrospective effect. ‘The excess amount refunded to the assessee was demanded 
under the Amending Act. 


Held : Though the effect of the Amending Act was that the levy at the rate of 4} pies in the 
rupee was deemed to be the levy from ist August, 1949, it did not provide the machinery for giving 
effect to that amendment to the Proviso to section 3 (1) of the Act. 


The assessing authority cannot under Rule 18 (1) of the General Sales Tax Rules, 1939, which 
permits rectification of mistakes, revise or rectify the final order of the 'Tribunal fixing the rate of levy 
at three pies in the rupee. 


Though-the original assessment was at too low a rate within the meaning of rule 17 (3) of the 
Sales Tax Rules, 1939, interpreting the apparently wide words in the rule consistent with the scheme 
of the Act and the rules, Rule 17 (3) will not enable the assessing authority to revise the order of the 
appellate authority or the revising authority. 


The power of rectification under rule 18 (1) was not faetually availed of by the Tribunal in the 
instant case. 


Petition under section 12-B (1) of Act IX of 1939 praying the High Court to 


revise the order of the Sales Tax Appellate Tribunal, Madras, dated 25th February, 
1958 and made in T.A. No. 786 of 1957 preferred against the Order of the Commer- 





* Tax Case No. 41 of 1958. 2nd November, 1960. 
(Revision Case No. 22 of 1958). _ (ith Kartika, 1882—Saka). 
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cial Tax Officer, Madurai (South) dated 15th July, 1957 in Appeal No. 333/56-57 
(A-2342/53-54, on the file of the Deputy Commercial Tax Officer, Town I, Madurai.) 


4. Shanmugavel, for Petitioner. 
The Government Pleader (A. Alagiriswami) on behalf of the Respondent. 


The Judgment, of the Court was delivered by 


Rajagopalan, '&—For the assessment year 1953-54 the petitioner was assessed 
to sales tax on the turnover of his hotel business at 43 pies in the rupee under the 
Proviso to section 9 (1-b) as it stood then of the Madras General Sales Tax Act 

. (IX.of 1939), to which we shall hereafter refer to as the Act. The Tribunal 
applied the law laid down by this Court in W.P. No. 313 of 1954, that the statutory 
provision authorising the levy of tax at 41 pies in the rupee was unconstitutional 
and unenforceable and held that the tax should be assessed only at 3 pies per rupee. 
"That decision of the Tribunal was rendered on 28th May, 1956. The excess amount 
of Rs. 936-1-2 that had been collected trom the petitioner was refunded to him by 
adjustment on goth September, 1956. The Madras General Sales Tax (Third 
Amendment) Act (XV of 1956), to which we shall refer hereafter as the Amending 
Act, received the assent of the President on 1st October, 1956 and was published 
in the Gazette on 8th October, 1956. Section 17 of the Amending Act validated 
dee nichts under the provisions of the Proviso to section 3. (1) of the Act before it 
was amended. In addition the Amending Act amended the Proviso to section 3 (1) 
of the Act with retrospective effect from rst August, 1949 and the amended Pro- 
viso authorised levy of tax on the turnover of hotels at 44 pies in the rupee. 


After. the Amending Act XV of 1956 came into force, the Deputy. Clomrhercial 
Tax Officer, the assessing authority, issued a notice to the petitioner on 8th January; 
1957, asking him to show cause why the assessment should not be revised at the rate 
sanctioned by the amended Act, that is, at 42 pies per rupee. The objections of the 
petitioner were overruled and by his order dated 7th February, 1957 the Deputy 
Commercial Tax Officer held that the petitioner was liable to be assessed to a tax 
of Rs. 2,808-3-5 on his turnover, and a demand notice was issued to the petitioner 
to pay up the balance still due, Rs.936-1-2, which represented the difference between 
the tax originally assessed at 3 pies and the tax subsequently assessed at 4% pies in 
the rupee. The Commercial Tax Officer, to whom the petitioner appealed against 
the revised assessment, dated 7th February, 1957, dismissed the appeal on the basis, 
that there had been no assessment on 7th February, 1957 and tbat therefore no 
appeallay. 'The petitioner appealed to the Tribunal. The Tribunal held that 
section 17 of the Amending Act XV of 1956 validated the demand made of the 
petitiower and dismissed the appeal. HE 


The petitioner applied to this Court under section 12-B of the Act to revise the 
order of the Tribunal. 


The view taken by the 'Tribunal was erroneous. Section 17 of the Amending 

Act (XV of 1956) could not validate the order of the Deputy Commercial Tax Officer 
dated 7th February, 1957. The finality of the original assessment for 1953-54. was 
under the order of the "Tribunal dated 28th May, 1956, and that order directed 
. assessment to tax not atthe rate of 4i pies but attherate of 3 pies per rupee. 
Section 17 of the Amending Act did not operate to set aside that order of the Tri- 
bunal or to revive the original assessment which the Tribunal had modified. The 
statutory finality of the assessment which flowed from the order of the Tribunal, 
dated 28th May, i956 was left untouched by section 17 of the Amending Act. The 
learned Government Pleader did not seek to support either the view taken by the 
Tribunal or that taken by the first appellate authority, the Commercial Tax Officer. 


The learned Government Pleader contended that the validity of the reyised 
assessment ordered by the Deputy Commercial Tax Officer on 7th February, 1957 
could be rested either on rule 17 (3) or rule 18 (1) of the Madras General Sales Tax 
Rules, 1939, though the order of the assessing authority did not ex facie refer to any 
provision under which the original assessment was revised. 
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Rule 18 (1), which permits rectification of mistakes, could ‘not have been 
invoked by the assessing authority, the Deputy Commercial Tax Officer, to revise 
or rectify an order of the Tribunal. We have pointed out that in this case the final 
order of the original assessment was that of the Tribunal, dated 28th May, 1956. 
Whether the Tribunal could have exercised its power to revise that order under 
rule 18 (1) and whether the principle laid down by the Supreme Court in"Income-tax 
Officer, Bombay v. Bombay Dyeing and Manufacturing Co.1, would justify such a rectifi- 
cation did not arise for consideration in this case. Factually the Tribunal did not 
exercise any such power, and the Deputy Commercial Tax Officer had no juris- 
diction under rule 18 (1) to rectify any mistake in the order of the 'Tribunal which. 
finalised the assessment. for 1959-54. 3 


The effect of section 3 of the Amending Act XV of 1956 read with section 1 (2) 
thereof was that the amended Proviso to section 3 (1) of the Act authorising a levy 
at 44 pies per rupee was the statutory provision in force in the year of assessment 
1953-54. That provision should be deemed to have been in force from 1st August, 
1949. But the Amending Act did.not provide the machinery for giving effect to 
that amendment to the Proviso to section 3 (1). The machinery to give effect to. 
the amendment-had to be sought only in the provisions of the Act of 1939 and the 
Rules thereunder. The question is whether rule r7 (3) vested a jurisdiction in the 
Deputy Commercial Tax Officer to revise the original assessment which, as we hay: 
pointed out more than once, became final only with the order of the "Tribunaf on. 
28th May, 1956. i i ° . 

The relevant portion of rule 17 (3) runs: 

** If for any reason any tax has been assessed at too low a rate in any year the assessing authority 
visu es may at any time within 5 years next succeeding that- to which the tax... . . relates, 
revise the assessment . . . . . after issuing a notice to the dealer ....... and after making such 
enquiry as he considers necessary." 


Rule 17 (3-A) provided : 


“ The powers conferred by sub-rules (1) and (3) on the assessing authoirty or licensing authority 
may also be exercised by the appellate authority referred to in section 11 or as the case may be by 
. the revising authority referred to in section 12 at any time within a period of 5 years next succeeding. 
that to which the tax or as the case may be the license fee relates provided that such authority shalt 
give Es dealer concerned a reasonable opportunity of being heard before passing orders under this. 
sub-rule." B : 

One of the requirements of rule 17 (3) that the tax had been assessed at too low | 
a rate, was satisfied in this case. On 28th May, 1956 when the assessment was 
finalised the law as it stood then authorised a levy only at 3 pies per rupee, and the 
assessment was at that rate. But that law was amended and with retrospective 
effect by the Amending Act XV of 1956, with the result that tlie lawful rate appli- 
cable to the turnover of hotels in the assessment year 1953-54 was 4% pief*in the 
rupee. Thus the original assessment was at too low a rate within the meaning of 


rule 17 (3). 


No doubt rule 17 (3) clothes the assessing authority with jurisdiction to revise 
the assessment if for any reason the original assessment was at too low a rate. The 
words “ if for any reason " appear very wide. The question is, are they wide enough. 
to enable the assessing authority to revise not his assessment but an assessment made 
final by an order of a higher authority, in this case the Tribunal. 


If we examine the scheme that appears to underlie sub-rules (1), (1-A), (3) and 
(3-A) of rule 17—it should be remembered that sub-rule (3-A) takes in both sub- 
rules (1) and (3)—it seems clear to us that rule 17 (3) does not authorise the assessing 
authority to revise the assessment ordered or finalised by a higher authority. In our 
opinion, under rule 17 (3) the assessing authority can revise only his own orders 
of assessment. Under rule 17 (3-A) the Commercial Tax Officer as the appellate 
authority under section 11 can revise his order, and the revising authority specified 
in s#etion I2 can revise his order. . The assessing authority cannot revise the order 
of the appellate authority or that of the revising authority. 
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We shall illustrate our point by some examples. Suppose the proper rate 
applicable to the turnover of an assessee was in issue, as it was in this case. Let us 
further assume that the Commercial Tax Officer, as the appellate authority, 
differed from the assessing authority on the lawful rate applicable. 'The assessing 
authority cannot revise that order of the Commercial Tax Officer on the ground, 
that in`the opinion of the assessing authority the view taken by the Commercial 
Tax Officer was erroneous; and that therefore the turnover had been asse.sed at too 
low arate. Let us pursue that example a step further. In the case of assessee A 
a Commercial Tax Officer differs from the assessing authority on the lawful rate to 
be applied in assessing the turnover. Ifsubsequent to that decision the Tribunal 

- in the case of another assessee B overrules a similar view taken by the Commercial 
"Tax Officer, can the assessing authority revise the order of ‘the Commercial Tax 
Officer with reference to assessee A under rule 17 (3)? Similarly, if the lawful rate 
applicable to the turnover is decided in the case of A by the High Court, and 
in a subsequent case with reference to another assessee B the view of the High Court 
is overruled by the Supreme Court, can the assessing authority revise the assess- 
ment of assessee A, disturbing under rule 17 (3) the finality that had attached to 
the as:essment of A under the order of the High Court. In such cases it should be 
remembered the Tribunal and the Courts only declare what the law has always been. 

he amendment of the law by the Legislature with retrospective effect can make 
TPNifference in principle. Legislation by recourse to a statutory fiction says that 
that was the law in the relevant period, though factually it was not. 


While rule 17 permits revision by the Departmental authorities, it should be 

ted that neither the Tribunal nor the High Court can revise its orders under rule 

17. Rule 18 (1) gives a power of rectification to the Departmental authorities as 

also to the Tribunal, but not to the High Court. We have referred to these features 

only to emphasise what we have said above, that the apparently wide words of 

rule 17 (3), have to be interpreted consistent with the scheme of the Act and the 
Sales Tax Rules, principally sub-rules (1), (1-a) and (3-a) of rule 17. 


The learned Government Pleader relied oa B. T'. Halder & Sons, In re,! 
which was a decision under section 34 of the Income-tax Act. The learned Judges 
held that the assessing authority, the Income-tax Officer, can issue a notice under 
section 34 of the Income-tax Act even after the assessment had become final under 
the order of an appellate authority. But the scheme of section 34 of the Income- 
tax Act and the rest of that Act is not analogous to that of rule 17 of the Madras 
General Sales Tax Rules. Under section 34 of the Income-tax Act only the Income- 
tax Officer, the assessing authority, can take the initiative to direct a reassessment. 
The scope of rule 17 (3) cannot be aetermined on the basis of the analogy of à 
differ€nt statutory provision the language of which is not even in pari materia. 


In M. M. Muthukarauppan Chettar v. Deputy Commercial Tax Officer, Trichy?, the 
principle laid down in which was approved of ana extended by a Divi ion Bench 
of this Court in Sundaram Ayyangar & Sons v. Deputy Commercial Tax Officer®, 
Rajagopala Ayyangar, J., pointed out that there was no machinery to demand 
a payment of thesales-tax refunded to an assessee under similar circumstances. 
Neither the Act nor the Amending Act provided a machinery for effecting recovery 
of the amount refunded without a revision of assessment. Rule 18 (1) provided 
for rectification, but that machinery was not availed of in this case, and it could 
not have been availed of by the Deputy Commercial Tax Officer. The machinery 
provided for revision of assessment in rule 17 (3) could not have been availed of 
in this case by the assessing authority to revise not his order of assessment but that 
of the Tribunzl. ; 


In our opinion the order passed by the Depury Commercial Tax Officer and 
ultimately confirmed by the Tribunal was without jurisdiction and has therefore 
to be set aside. This petition is allowed and the order of the Tribunal conffning 
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the order of the Deputy Commercial Tax Officer dated 7th February, 1957, will 
stand-set aside. The petitioner will be entitled to his costs. Counsel’s fee R&100. 


V.S. ———— d Petition allowed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS e 
(Special Original Jurisdiction). . 
PRESENT :—MR. Justice RAJAGOPALAN, 

P. Vd. Vr. Vr. M. Vinaitheerthan Chettiar and another .. Petitioners*® 
3 v. ] i 
The State of Madras represented by the Collector of 

Thanjavur : .. Respondent, 


Madras Estates (Abolition and Conversion into Royotwari) Act (XXVI of 1948), section 54-F,—Scope— 
Compensation paid in excess—Recovery of excess—When can be made—Sections 50 and 68—Statutory obligation 
to deposit interim payments—Mandamus—If can issue. 


If on a final computation it is found that what has already been paid towards compensation is 
in excess of the compensation payable, obviously there can be no statutory liability to pay any more 
towards compensation. Equally obviously the land-holder cannot retain anything more than what 
he is lawfully entitled to as compensation and is liable to return the amount paid in excess. Thay 
liability can be enforced under section 54-F of Madras Act XX VI of 1948. 


Section 54-F is comprehensive enough to empower the Government if the Goverrfment findg 
that it has paid in excess of what is due to recover at any of the following stages, i.e., (1) payment of 
advance compensation under -section 54-A, (2) the determination of final compensation under 
section 39 and the payment of what is still due as compensation and (3) the determination and 
payment of the further and additional compensation under section 54-B. T 


"Therc is nothing in section 50 or in any other section of the Act which entitles the Government 
to withhold interim payments. The statutory obligation is to deposit interim payments till the final 
compensation is determined under section 39 and deposited. Section 68 does not clothe the Govern- 
ment with any delegated legislative authority to amend or abrogate any of the statutory provisions 
with reference to any given estate. : 


No writ of mandamus can issue to the Government to restrain it from collecting in accordance 
with the law what has been paid-in excess as compensation. No mandamus to enforce (he statutory 
obligation is to issue in the instant case because the Government can deposit and still prevent the 
amount being withdrawn by immediate recourse to section 54-F. . 


Petitions under Article 226 of the Constitution of India, praying that in the 
circumstances stated therein, and in the affidavit filed therewith the High Court 
will be pleased to issue a writ of mandamus directing the State of Madras to pay the 
Petitioners all collections made by the Government under section 55 of the 
Madras Estates Abolition Act inclusive of the sum of Rs. 3,116 which has been 
withheld for adjustment for alleged excess payment under section 54-A l&ss the 
deduction provided under the said section 55 in respect of Athivetti Pichinikadu 
Estate in the Pattukottai Taluk of Thanjavur District. AD 


V. Vedantachari, for Petitioners. 


R. G. Rajan, for the Additional Government. Pleader (M. M. Ismail) on behalf 
of the Respondent 


The Court made the following 


ORDER :—The petitioners were the holders of Athivetti estate, which was 
notified and taken over by the Government under the provisions of Madras Act 
XXVI of 1948 (hereinafter referred to as the Act) on grd January, 1951. Earlier 
than that, a notification under the Rent Reduction Act was issued on 25th April, 
1950, which enabled the Government to reduce the rents payable before grd January, 
1951, and to collect those rents. , On goth June, 1951 the Government deposited 
Rs 31,641 out of Rs 32,682 as the net advance compensation for the estate. under 

- 
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section 54-A of the Act. Under section 50 of the Act interim payments were 
deposited from time to time for faslis 1360, 1361 and 1362. All these amounts- 
were duly disbursed. 


The Government subsequently discovered that by mistake Vairavanathapuram. 
had beenetaken over along with Athivetti, and that advance compensation and 
interim payments had been calculated on that basis. Vairavanathapuram, an. 
inam village, was übsequently ordered to be returned to the landholders. The 
Government also decided that the district average rate which had been adopted 
earlier was not the correct basis for computing the compensation, and that the 
probable rents in Athivetti had to be calculated with reference to the weighted 
‘average rates. On the fresh data that was collected the advance compensation 
payable to the petitioners was recomputed and fixed at Rs. 11,418 as against the 
original computation of Rs. 32,602. The Government decided further that the 
petitioners were not entitled to any interim payments, because what had been. 
deposited on 3oth June, 1951 as advance compensation was more than what the 
petitieners would be entitled to on a final computation under section 39 of the Act.. 


e 
Meanwhile the interim payment for fasli 1363 had been deposited, but the pay- 
ment of that amount was withheld at the instance of the Government. 


her W 15th June, 1956 the Government directed that what had been paid in excess’ 
to tf petitioners should be recovered. The interim payment for fasli 1363 which. 
hàd been deposited with the Tribunal was withdrawn. The petitioners were 
informed that no further interim payments would be deposited. Some sums. 
were recovered by attachment of the rents which were payable io the petitioners. 
before the estate was notified. The Government claimed that a balance of Rs. 
735 was still to be recovered as against the interim payments paid by mistake to 
the petitioners, and that Rs 9,848 was recoverable as the excess advance compen- 
sation paid to the petitioners. 


To complete the narrative I can set out even at this stage that the compen- 
sation payable to the petitioners was computed under section 39 of the Act on 
21st July, 1960, and the amount payable as compensation to the petitioners was. 
determined as Rs. 26,988-30 nP. 


The petitioners claimed that the Government had no statutory power to with- 
hold the interim payments or to recover anything from them from out of the advance 
compensation or the interim payments already paid. In W.P. No. 333 of 1958 
the relief asked for was a writ of mandamus to direct the Government to refund to the 
petitioners what the Government had already recovered. In W.P. No. 334 of 1958 
the pétisioners sought a writ of mandamas to direct the Government to deposit interim. 
payments subsequent to fasli 1362. 


The questions that arise are (1) whether the Government can recover any 
rtion of what was paid under section 54-A as advance compensation, and (2) 
whether the Government can recover the entirety of what was paid towards the 
interim ‘payments under the provisions of section 50 or any portion of that amount. 
The further question that arises is, whether the Government are under a statutory 
obligation to deposit interim payments from fasli 1363 onwards till the payment 
of final compensation computed under section 39 of the Act. P 


It is really unnecessary to examine the statutory provisions for the recovery 
of excess amount paid as advance compensation, if recovery is to be effected before 
the determination of the final compensation computed under section 39 of the Act. 
What was originally determined as advance compensation in this case was Rs. 
32,682, with the assumption that the final compensation would be about double that 
amount. What was computed finally as the compensation payable for the estate 
under section 39 of the Act was only Rs. 26,988, which was less than what had already: 
been paid as advance compensation. Unlike the interim payments, whatever is 
paid as advance compensation is a payment towards the final compensation, which. 
has to be computed under section 39 of the Act, after the resettlement operations 
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have-been completed, to the payment of which the landbolder is entitled under " 
the Act. If on a final computation it is found that what has already been, paid 
towards that compensation is in excess of the compensation payable, obviously there 
an be no statutory liability to pay any more towards compensation. Equally 
obviously the landholder cannot retain anything more than what he is lawfully 
entitled to as compensation. He is liable to return the amount paid in excess, That 
liability can be enforced under section 54-F. In this case tbe final compensation 
payable has been computed under section 39. . 

If I understood the learned counsel for the petitioners aright, his contention 
was not that the petitioners were entitled to keep everything that had been paid 
towards compensation. Nor did he contend that what was paid in excess of -what- 
was lawfully due as compensation could not be recovered. His contention was that . 
such a recovery should be postponed till the further amount due to the landholder 
under section 54-B had been determined. "The learned counsel urged that what 
can be recovered under section 54-F is what was paid in excess of what was due to 
him. The amount payable under section 54-B is also due to him. Until that is ascer- 
tained it would not be possible to determine what was due to him, and unwf that 
was fixed it was not possible to hold that any portion of what had been paid .to 
him was in excess of what was due to him. 


Plausible as the argument sounds, it is not consistent with the general sch 
of the Act. What is payable under section 39 is after a final determination FS 
‘compensation payable for the notified estate. Even section 54-B refers to that as 
“ final determination ". What section 54-B secures is an additional sum, and the 
determination of that additional sum is dependent on the total compensation paid for 
all the estates in the State falling below the specified sum. Computation of fhe 
compensation under section 39, computation of the advance payments towards 
compensation, and the provisions for recomputation and adjustments till the final 
determination under section 39 are all with reference to the notified estate and the 
basic annual sum of that estate. It is with reference to that estate that the provisions 
for recovery have to be considered. There are at least three stages : (1) payment of 
advance compensation under section 54-A, which is one half of the estimated compen- 
sation ; (2) the determination of the final compensation under section 39 and the 
payment of what is still due as compensation ; (3) the determination and payment 
of the further and additional compensation under section 54-B. If at any stage the 
Government find that the landholder has been paid in excess of what is due to him 
at that stage, the excess can be recovered, without waiting till the completion of all 
operations, either those under section 39 or those under section 54-B. Section 54-F 
is comprehensive enough for that. I shall illustrate my point. Sub-sections (5) to 
(7) of section 39 provide for a review of the quantum of.compensation.e If the 
‘compensation has been “‘ determind "', can it be said that the amount is not due be- 
cause of the possibility of a recomputation either by way of appeal or by way of re- 
vision. In the present case it must be remembered that the remedies open to the 
petitioners under section 39 have not been exhausted. Subject to the result of the 
appeal or revision under section 39, and at this stage, Rs. 26,988 is the amount of 
compensation due to the petitioner within the meaning of section 54-F. That is the. 
amount due under section 39. If he has been paid in excess of that as compensation, 
the excéss is recoverable under section 54-F. 


The position now is that no writ of mandamus can issue to the Government to 
refrain from collecting in accordance with the law—section 54-F is only one of the 
provisions of law enabling recovery—what has been paid in excess as compensation. 
Nor can there be a writ of mandamus directing repayment of what has already been 
recovered. The rights of the petitioners have now to be worked out, not with re- 
ference to the advance compensation or to the further recomputation of that advance 
compensation, but with reference to the final compensation computed under sec- 
tion 39 of the Act. 


The further relief the petitioners sought was a direction to the Government 
to deposit the interin payments due to the petitioners, The liability to make in- 
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terim payments can be enforced only till the final compensation is determined under 
section 39, and whatever is still due, after taking into account the amounts already 
paid as compensation, is deposited with the Tribunal for disbursement. In this 
case the amount payable as compensation was determined on 21st July, 1960, -and 
the statutory liability to make interim payments ceased, because on that date noth- 

` ing more was payable to the petitioners towards compensation. In fact they had 
been paid in excess,of what was due to them as compensation. The real question is, 
whether the Govesnment should be directed to deposit interim payments for faslis 
1363 to 1369. What was deposited for fasli 1363 was withdrawn and nothing was 
deposited for any of the subsequent faslis. - 


‘Section 50 which provides for the interim payments also provides for their 
periodical revision and: adjustments. Section 50 (7) provides for the. final adjust- 
ment after the determination of the final compensation, that is, compensation compu- 
ted under section 39. The Government has to make good any shortage, and the 
Government is entitled to recover any excess paid towards the interim payments. 
While section 50,(8) makes it clear that the interim payments is no part of the compen- 
sations which, has to be computed under section 39, sub-section (4-A) of section 50 
makes interim payments also available to the Government for effecting recovery 
of what has been paid in excess as advance compensation. The Proviso to sub- 

ction (4-A) of section 50 however limits such availability to one half of the interim 
Yes that has to be deposited in any fasli. The Government are thus under a 
statutory obligation to.deposit at least one half of the computed interim payment 
each year, even if amoünts are due to the Government under sub-section. (4-A). 
If it is found that in any year the landholder has been paid anything in excess of 
what was due to him as interim payment the adjustments have to be made under 
section 50 (7). l É 


In the case of the petitioners, since what was deposited towards compensation 
on goth June, 1951—it is true it was deposited only as advance compensation—was 
in excess of what was payable as final compensation computed under section 39, 
the claim of the Government was that the statutory liability to deposit interim pay- 
ments really ceased on goth June, 1951, and everything paid to the petitioners as an 
interim payment after that date was a payment to which they were not entitled in 
law. The Act did not provide for such a contingency in express terms. Neither 
sub-section (4-A) nor sub-section (7) of section 50 could cover such a case. Two 
questions arise : can tlie interim payments to which the petitioners were not entitled 
be recovered?; is the Government bound to deposit the interim payments up to 
the date of the factual ascertainment of the final compensation in cases, where no 
further amount need be deposited towards compensation? ~The questions are inde- 
pendewt of each other. i E 


The learned Government Pleader was, in my opinion, well founded in his con- 
tention, that section 54-F is comprehensive enough to clothe the Government with 
statutory authority to recover even interim payments if they were not lewfully due. 
The Proviso to section 54 (4-A) is limited in its scope, and it doés not confer absolute 
immunity on one half of the interim payments from being proceeded against, for 
instance under the provisions of the Revenue Recovery Act, after the amount has 
‘been deposited. 


There is however nothing in section 50 or in any other section of the Act which 
-entitles the Government to withhold interim payments. The Government relied on 
G.O. Ms. No. 1543 dated 16th November, 1955, issued in exercise of the power 
vested in the Government by section 68 of the Act, which ran : 

** If any difficulty arises in giving effect to the provisions of this Act, the Government may, as 
occasion may require, do anything which appears to them necessary for the purpose of removing the 
difficulty.” : 
The Governmentr order provided : 


` * Now, therefore, in exercise of the powers conferred by section 68 of the said Act, the Government 
«of Madras hereby directs that no interim payment under section 50 need be made if it is found that 


55 
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the initial deposit of advance compensation made for the estate under section 54-À by itself exceeds. 
the total compensation which is likely to be payable." 

In my opinion the Government could relieve themselves of the statutory obli- 
gation cast on them by sub-sections (2) and (4) of section 50, only if there is legis- 
lative sanction. The statutory obligation is to deposit interim payments till the 
final compensation is determined under section 39 and deposited. Antitipation is 
not enough. There must be a factual determination under section 39 of the Act 
for the statutory obligation to deposit interim payments to «ease. A statutory 
obligation cannot be got over as a “ difficulty " and avoided on that basis by re- 
course to section 68. Section 68 did not clothe the Government with any delegated 
legislative authority to amend or abrogate any of the statutory provisions with re- , 
ference to any given estate. I may point out that no legislative sanction was sought 
even in 1956, when the Act was amended, to clothe the Government with the statu- 
tory authority to withhold interim payments in anticipation of a determination of 
the compensation under section 39. 


Still the question remains, should a writ of mandamus issue in this case : should» 
in effect, the Government be compelled now to deposit interim payments and then 
proceed against the amounts immediately by recourse to section 54-F? I can see no 
useful purpose which can be served by adopting such a procedure. The position 
now is that what was paid towards compensation on goth June, 1951, was itself i 
excess of what was payable as compensation on a computation under sectio 
Though till 21st July, 1960, the Government was under a statutory obligation to de- 
posit interim payments, that statutory obligation need not be enforced now, when it 
can, as I have pointed out earlier, lead to no practical results The Government 
can deposit and still prevent the petitioners from getting at the money deposited $y 
immediate recourse to section 54-F of the Act. It is in these circumstances that I 
have decided in the exercise of my discretion to refuse a writ of mandamus in W.P. No. 


334 of 1958. 


The rule nisi is discharged in each of these petitions and the petitions are dis- 
missed. No order as to costs. 


These petitions having been set down to be spoken to this day in the presence 
of the said Advocates the Court made the following 


ORDER : Learned counsel for the petitioner wants the deletion of the two sentences 
in the penultimate paragraph of my judgment: '*Nothing was therefore due as interim. 
payment after 1st July, 1951. But that position emerged only on 27th January, 1960, 
during the pendency of these proceedings”. These two sentences will stand deleted. 
In the context in the paragraph that may appear to be in conflict with what I stated 
earlier, that there was a liability to deposit, because, G.O. 1543 dated 16th No@ember, 
1955, was not valid. The deletion of these two sentences, in view of what I have 
stated earlier in the judgment, will leave the rights and liabilities of the petitioner 
and the Government otherwise intact. There was a liability to deposit with a right 
to.recover. It was because of that I stated that in the exercise of my discretion I 
must decline to issue a writ of mandamus. Corrections have been carried out on. 
this basis and I have added this only to explain the basis of the correction. 


V.S. Petitions dismissed. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PnEsENT:—M. Justice RAJAGOPALAN AND Mi. JUSTICE Srinivasan. 


The Ajax Products Ltd., (in voluntary liquidation), Madras ..  Applicant* 
* D, 
The Commissione? of Income-tax, Madras .. Respondent. 


. 

Income-tax Acr (XI of 1922), section 10 (2) (vii) and Second Proviso as amended by Act XLVII af 1949— 
Seope and applicability—Sale of machinery and buildings—No business done in the account year of sale— 

‘Deemed profits *— Liability to assessment. 

"Neither the right conferred by section 10 (2) (vit) of the Income-tax Act nor the liability imposed 
by the Second Proviso comes into play, if the machinery and buildings sold had not been used by the 
assessee for any business of his during any portion of the year of account, in which the sale is effected. 
The amended Proviso applied only if the assesseehad carried on his business during at least a portion 
of the year in which the sale took place and once that condition was satisfied, the amended Proviso 
enabled the Revenue to bring to tax the deemed profits of the sale, even if the sale was effected after 
the gssessec had ceased to carry on his business. Despite the express reference to the cessation of the 
business in the amended Proviso, it does not enact a further fiction that the assessee shall be deemed. 
to carry on ‘the business in the year of sale, That he should have carried on the business in the year 
of sale is a factual requirement of the Proviso. All that the amended Proviso in effect dispenses with 
is the further continuity of the business upto the date of the sale. 

e contention that the word ' profits ’ in the Second Proviso should not be confined to the profits 
of a Business, etc., but should be given the normal meaning of any profit-arising out of a transac- 
fion like a sale and the assessment may be sustained by reading the Proviso with section 12, was not 
allowed to be raised for the first time, and was left open. ; 

Liquidators of Pursa Ltd. v. Commissioner of Income-tax, (1954) S.C.J. 294 : (1954) S.C.R, 767225 
IMR. 265 and Commissioner of Income-tax v. Express Newspapers Lid., (1960) 40 1.T.R. 38: (1961) 1 
M.L.J. 116 referred. g 

Case referred to the High Court by the Income-tax Appellate Tribunal, under 
section 66 (1) of the Indian Income-tax Act, 1922 (Act XI of 1922), in R.A. Nos. 
241 and 242 of 1958-59 on its file (I.T.A. Nos. 9976 and 9977 of 1958-59 assessment 
years 1956-57) for decision on the following questions of law, riz :— 

(1) ‘ Whether the assessee was properly assessed on Rs.4,25,050 as profit under the Proviso. 
to section 10 (2) (vii) of the Act ? 

(2) Whether there were materials for the Tribunal estimating the sale value of the buildings 
at Rs.2,32,973 P” : ; 


R. Venkataram, for Applicant. 

S. Ranganathan and C. S. Rama Rao Sahib, Special Counsel for Income-tax on 
behalf of the Respondent. MM 

Tit Judgment of the Court was delivered by 


Rajagopalan, 7.—The assessee, a public company, adopted the calendar year 
as its year of account for the business it-carried on. The Company resolved on 
goth October, 1954, to liquidate itself voluntarily, and the business of the Company 
which was carried on for a little longer was completely stopped by about the middle 
of December, 1954. In 1955, during no portion of which did the Company carry 
on any manufacture or business, the Liquidator sold its factory premises and 
machinery to Carborandum Universal Ltd., which was also a public company. 
The agreement of sale on roth February, 1955, was followed up by the deed of sale 
on 10th March, 1955. The sale price of Rs. 10 lakhs was made up of (1) Rs 1,00,000 
the value of the land, (2) Rs. 1,31,732 which was taken as the value of the buildings, 
and (3) Rs. 7,68,268 which was taken as the value of the machinery. The valuation of 
the buildings and machinery was on the basis of reports of experts in such valuation. 
—see Annexure C and D. The books of the assessee company showed that the original 
cost of the building was Rs. 3,46,034 and that its written down value was Rs 1,08, 21. 
The cost of the machinery was Rs, 3,90,148 and its written down value was Rs, 90,098. 
eee a aa ce tet 
*Tax Case No. 74 of 1959. : 7th December, 1960. 
(Reference No. 28 of 1959). (16th Agrahayana, 1882—8Saka). 
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"The total amount of the depreciation allowed in the past for both thé buildings and 
the machinery amounted to Rs. 5,306,034. The sale thus resulted in an excess 
-realisation of Rs. 23,411 over the written down value of the buildings. In the case of 
-the machinery , the sale price exceeded the difference between the cost and the 


-written down value, and that excess was Rs. 3,00,050. s 


The Department claimed that the profits of the sale should be brought to tax 
-in the assessment year 1956-57 under the Second Proviso to sectjon 10 (2) (vii) of 
the Income-tax Act. The assessee's contentions were overruled, and the Tribunal 
-ultimately sustained the claim of the Department. ' : 


The quantum of the profits to be taxed was also a point in controversy between . 
the assessee and the Department. The Income-tax Officer declined to accept the 
valuation on the basis of which the vendor and the vendee entered into the transac- 
tion of sale, which, in the opinion of the Income-tax Officer, was tainted with 
-collusion and manipulation. He held that the assessee had realised in full thé ori- 
‘ginal cost of both the buildings and the machinery, and that the entire amount 
of Rs. 5,36,034 which had been allowed as depreciation in the past fell to be {&xed. 
"The Appellate Assistant Commissioner accepted the assessee's contentiori under this 
"head and held that the valuation was genuine, and there was no taint of collusion 
or manipulation, and that the quantum of the profits to be taxed was onl 
“Rs 3,239,461, which represented the total of Rs. 23,411 and Rs. 3,00,050 whic 
have referred to above. The Tribunal allowed the appeal of the Departm: tin 
part and held that the profits realised by the sale of the buildings should be esti- 
"mated at Rs. 1,25,000. That, with Rs. 3,00,050 the computation of which was never 
in issue, yielded Rs. 4,25,050 as the quantum of the profits assessable inder the Secogd 
‘Proviso to section 10 (2) (vii). i i 


At the instance of the assessee the Tribunal referred both the questions at issue. 
“The questions referred under section 66 (1) of the Act-were : i 


** (x) Whether the assessee was properly assessed on Rs.4,25,050 as profit under the Proviso to 
-section 10 (2) (vii) of the Act ? . 


: (2) Whether there were materials for the Tribunal estimating the sale value of the buildings 
-at Rs. 2,32,973 ?" 


"The second question is easier of answer. The Appellate Assistant Commissioner 
.differed from the Income-tax Officer and held that there was no collusion, fraud 
-or manipulation, and that the valuation of the experts as disclosed by Annexures C 
.and D was genuine. That in effect meant that he accepted their reports as dis- 
.closing the true market value of thé buildings and the machinery on the date of the 
.sale. The Tribunal did not differ from the Appellate Assistant Commissioner on 
-the question of the genuineness of the valuation: of the experts The ‘ribunal 
recorded : 


& 7 | ,.. . . the valuation, certificates of the.buildings and machinery must have been 
-obtained by the vendee company in connection with its floatation for purpose of its prospectus or 


.statements in lieu of prospectus. This point of view is certainly not the point of view that is required 
-for the purpose of determination of the profit of the assessee under section 10 (2) (vii) ~< . . . 
. the value that is to be adopted is the replacement cost of all the buildings that the assessee owned 


as at the date of sale. The Engineer’s report is therefore no guide.” . 
After pointing out the buildings in question had been put up on and after 1939 
and that the cost of construction had since then gone up, the Tribunal proceeded - 
* The written down value of all these buildings at Rs. 1,08,321 cannot, therefore, represent the 
-true value at the time of sale. The value given in the agreement being only for the part handed 
-over also can be no basis. — The value has therefore necessarily to be estimated’ Having due regard 
zto all these facts, in our opinion, on the materials available, the sale price of buildings-can reasonably 

. be estimated at Rs. 2,32,963 so.as to give a profit on sale of Rs. 1,25,000 ee ae 
"We presume that when the Tribunal referred to the “replacement cost" what 
-it fad in view was the real market value on the date of the sale, allowing for the rise 
'in prices and also for the depreciation.of. the- buildings-which-had-been constructed: 
some time back. There was however no basis for the finding of the Tribunal, that 
ithe assessee should have made a profit of Rs, 1,25,000 by the sale of.the buildings. 
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The position was that the Tribunal did not reject the genuineness of the valuation. 
mate by the experts, and it had no material either for the estimates it purported 
to make, the estimate either of the sale value or of the profits realised by the sale of 
the buildings As we said, the value fixed by the experts represented the real market 
value of the buildings as also that of the machinery. There was no evidence 
contra. 


e 
We answer the-second question in the negative. The sale value of the buildings 
was that disclosed by the assessee and accepted by the Appellate Assistant Commis- ` 
sioner, Rs. 1,31,732- : 


' As a result of our answer to the second question, the figure Rs. 4,25,050 men- 
tioned by the Tribunal in the first question needs revision. In other words, even. 
if the assessee is liable to be taxed under the Second Proviso to section 10 (2) (si), 
the quantum of the “ deemed profits ° on which the assessee could be taxed should. 
be that fixed by the Appellate Assistant Commissioner, Rs. 3,23,461,—Rs. 23,411 
being the deemed profits by the sale of the buildings and Rs. 3,00,050 being the 

deented profits realised by the sale of the machinery. 


The relevant portion of section 10 as it was amended by Act XLVII of 1949 ran: 


SEES 10 (1) The tax shall be payable by an assessee under the head profits and gains of business, 
ession or vocation in respect of the profits or gains of any business, profession or vocation carried. 
on ; 


him. - - 
(2) Such profits or gains shall be computed after making the following allowances, namely, — 
* * i * * * * : 
(vii) in respect of any such building, machinery or plant whichhas been sold. . . . . the- 


amount by which the written down value thereof exceeds the amount for which the machinery or plant 
as the case may be is actually sold, . . . . . 
= * * * oC j * * 

Provided further that where the amount for which any such machinery. or plant is ‘sold whether 
during the continuance of the business or after the cessation thereof, exceeds the written down value, 
so much of the excess as does not exceed the difference between the original cost and the written down. 
value shall be deemed to be profits of the previous year in which the sale took place.” 


The Second’ Proviso was amended in 1949. Before it was amended the Second 
Proviso ran : Í ; : 

. “Provided further that where the amount for which any such machinery or plant is sold exceeds. 
the written down value, the excess shall be deemed to be the profits of the previous year in which the 
sale took place." i . 


It is a fiction that the Second Proviso to section 10 (2) (vH) enacted. The 
profi made by the sale of such capital assets as machinery and buildings, which. 
would not otherwise be assessable as trading profits, are deemed by the Proviso.to 
be profits. assessable to tax, within the limits specified in the Proviso. What.is. 
the content of that statutory fiction is what we have to consider. 


The scope of the Second Proviso before it was amended in 1949 was examined. 
by the Supreme Court in Liquidators of Pursa Ltd. v. Commissioner of Income-tax!. In. 
that case the sale of the machinery was effected on 7th December, 1943 in the account- 
ing year of Pursa Ltd., the vendor company, "which commenced on ist October, 
1943. It was established that even before the commencement of that year of account, 
even in August, 1943, the vendor company ceased to' manufacture sugar and theré-. 
fore ceased to employ the machinery for any business it carried. on. Negotiations 
commenced then to sell the factory and the machinery culminated in the sale on. 
7th December, 1943. The Supreme Court held that the sale by the Company in the 
course of winding up its business was not an operation in furtherance of the business 
the company had carried on. The Supreme Court also held that, as the machinery 
and plant had not at all been used during any portion of the accounting year for 
any business carried on by the assessee, no allowance could be claimed under sec- 
ge Se 


1. (1954) S.C.J. 294: (1954) S.C.R. 767 : (1954) 25 LT.R. 265. 
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tion 10 (2) (vii), and that the Second Proviso also did not come into play. After 
setting out the relevant provisions of section 10 their Lordships stated at page 292 : 
“ Under section 10 tax is payable by an assessce ‘in respect of the profits or gains of any business, 
profession or vocation carried on by him’........ the fundamental idea underlying each of these 
words is the continuous exercise of an activity and the same central idea is implicit in the words * carried 
on by him" occurring in section 10 (1) and those critical words are an essential constituefit of. that 
which is to produce the taxable income. Therefore, it is clear that the tax is payable only in respect 
of the profits or gains of the business which is carried on by the assessee. Såb-section (2) permits 
allowances to be made before the taxable profits are ascertained. Proviso (2) to clause (vii) of that 
sub-section on which the Income-tax authorities have relied makes the excess of sale proceeds over 
the written down value of * any such machinery or plant? to be deemed to be profits of the previous 
year in which the sale took place. Any such machinery or plant in the proviso clearly refers to the 
machinery or plant in respect of which the allowance is to be given under that clause. Although 
the word ‘such’ was not used in the body of clause (vii), the scheme of sub-section (2) which is 
apparent from the other clauses of allowances, e.g., Clauses (iv), (v) and (vi), clearly indicates that . 
the machinery or plant referred to in clause (vit) must be the same as those mentioned in the earlier 
clauses, i.e., such machinery or plant as were, used for the purpose of the business, profession or voca- 
tion.” Indeed, the positionhas been made clear and placed beyond any doubt by the subsequent 
"amendment of 1946 which added the word ‘such’ in clause (vi). The words ‘ used for the pur- 
poses of the business? obviously mean used for the purpose of enabling the owner to carry qn the 
business and earn profits in the business. In other words, the machinery or plant must be used for 
the purpose of that business which is actually carried on and the profits of which aré assessable under 
section ro (1)........ It is however clear that in order to attract the operation of clauses (v), (vi) 
and (vii) the machinery and plant must be such as were used, in whatever sense that word is taken, 
at least for a part of the accounting year. If the machinery and plant have not at all been use 
any time during the accounting year, no allowance can be claimed under clause (vit) in respoft of 
them and the second proviso also does not come into operation.” * 


At page 274 their Lordships held : 


E DataQt soc the machinery and plant which were sold had not at all been used for the 
purpose of the business carried on in the accounting year and consequently the second proviso to 
section ro (2) (vii) could have no application to the sale proceeds of such machinery and plant . ." 
After pointing out that the Company had ceased to carry on any business even be- 
fore the commencement of the year of account in which the machinery was sold, 
the Supreme Court pointed out at pages 274-5 : 


“If the profits on the sale of the machinery and plant are to be made assessable under the 
second proviso, as has been done by the Tribunal, then it must be conceded that these deemed pro- 
fits were not in reality the profits of the business carried on by the Company, and, therefore, the sale 
transaction which brought in these profits was not in fact part of the Company's business. $1 

The decision of the Supreme Court was, as we said, with reference to the Second 
Proviso as it stood before it was amended in 1949. To what extent has that posi- 
tion been altered by the amendment effected in 1949 is the next question. In ex- 
press terms the amended proviso directs its application even if the sale was effected 
after the cessation of the business, that is, the business the assessee had carried on. 
"The contention of the learned counsel for the assessee was that the other basiceprin- 
ciple laid down in Liquidators of Pursa Ltd. v. Commissioner of Income-tax*, was left un« 
affected by the amendment of 1949. Neither the right conferred by section ro (2) 
(vid) nor the liability imposed by the Second Proviso comes into play, if the machi- 
nery and buildings sold had not been used by the assessee for any business of his 
during any portion of the year of account in which the sale is effected. The learned 
counsel urged that the amended Proviso applied only if the assessee had carried on 
his business during at least a portion of the year in which the sale took place, and 
that once that condition was satisfied the amended Proviso enabled Revenue to 
bring to tax the deemed profits of the sale, even if the sale was effected after the 
assessee had ceased to carry on his business. The learned counsel pointed out that 
in the present case the Tribunal accepted the factual position, that the 
assessee company had ceased to carry on any business after the middle 
of December, 1954. It -did not ‘carry on any business during any 
portion of 1955. 1955 would have been its year of account had it carried 
on any business. But it was notits previous year within the meaning of the 
Proviwe, as it did not carry on any business in the context of section 10 
read as a whole, or the context of even section. 10 (2) (vii) and its Proviso. 

eee LLL 


1. (1954) S.C-] 294 : (1954) S.C-R. 767 : (1954) 25 L.T.R. 265. 
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There could not be any “ previous year ” for taxing profits or the deemed profits of 
a btsiness, if the assessee carried on no business at all during that period. Ifa 
person stopped his business in 1950 but sold in 1960 the machinery or buildings 
which he had used 10r that business which had ceased, the excess of the sale proceeds 
over the written down value of 1950 when he had carried on his business would not 
come within the scope of the Proviso. It was the cessation of business that was 
material not the interval between the cessation of the business and the sale, so long 
as the sale and the'stoppage of the business were not both in the same year of account 
or in the same “ previous year". That contention of the learned counsel for the 


assessee seems, in our opinion, well founded. 


P ed 


With reference to a business, to which we shall confine ourselves, the fiction 
enacted by the Second Proviso of section 10 (2) (v) is: (1) what is not a trading 
profit is deemed to be a trading profit assessable to tax, and (2) that trading profit 
1s deemed to accrue to the assessee in the year of sale. Despite the express reference 
to the cessation of the business in the amended Proviso, it does not, in our opinion, 
enaét a further fiction, that the assessee shall be deemed to carry on the business in 
the year of sale. That he should have carried on his business in the year of sale is a 
factual requirement of the Proviso. No fiction comes into play. All that the amend- 
ed Proviso, in effect, dispenses with is the further continuity of the business up to 

date of the sale. These follow, in our opinion, the use of the qualifying word 
“gMh” jn relation to the buildings and machinery and also the retention of the 
*xpression “ previous year " in the Proviso even after the amendment. The signi- 
ficance of both these expressions was explained at length by the Supreme Court in 
Igquidators of Pursa Lid. v. Commissioner of Income-taxt. 


In Commissioner of Income-tax v. Express Newspapers Ltd.*, this Court said at page 62: 


“ One contention on behalf of the assessee was that under the proviso of section 10 (2) (sii) the 
sale which resulted in the profit should have taken place while the company was carrying on business, 
and that condition was not satisfied in the present case, as the Free Press Company had ceased to 
carry on any business on 31st August, 1946. The sale effected on rst November, 1946, being only one 
after cessation of the business, any profit obtained thereunder could not be said to be income from 
business or revenue profit, buta capital one. . . . . Butin the present case the sale of the machi- 
nery took place during the year of account, and it was used by the Free Press Company for at least 
a part of the year. This would be sufficient to attract the liability. 


But on another point the contention of the assessee was upheld : 


“ The learned counsel for the assessee is on a firmer ground when he contended that the sale being 
made in the process of winding up of the company, section 10 (2) (vit) willnot apply. The Second 
Proviso to section 10 (a) (sii) would be invoked only where the sale was one made in the course of 
business carried on by the predecessor. Where the sale is a closing down sale, that profit could not 
be broyght to tax.” : 


Reliance was placed for this on Liquidators of Pursa Lid. v. Commissioner of Income-tax; 


It was that second bar that the amended Proviso removed. The realisations 
are now taxable as ‘ deemed profits’ even if the sale is after the business ceased, 
and even if the sale is in the course of liquidation after the cessation of business. 
But if the business ceased in a year of account anterior to the year of sale, the Proviso 
does not enact a fiction, that the assessee shall be deemed to have a business and a_ 
previous year therefor for the purpose of taxing the excess sale proceeds. 


We are clearly of opinion that the amendment of 1949 did not remove one of 
the difficulties pointed out in Liguidators of Pursa Ltd. v. Commissioner of Income-tax}, 
for the realisations of the sale of machinery and buildings to be taxable under the 
Proviso, these buildings and machinery must have been used for the purpose of the 
business of the assessee at least during some portion of the year of sale which consti- 
tuted the accounting or the previous year of that assessee and for that business. 


In Income-tax Act by Kanga and Phalkiwala, 4th Edition, at page 35%» the 
learned authors stated thus : 


Ce Mw 


1. (1954) S.O.J. 294: (1954) S.C:R. 767: ~ 2. (1961) 1 M.L.J. 116: (1960) 40 LT.R. 
1954) 25 I.T.R. 265. : 38. . ` 
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“The amendment made by Act XLVII of 1949 niakes this proviso applicable.whether the sale 
of a building, machinery or plant takes place * during the continuance of the business or after the 
cessation thereof.” But if the sale is effected in any year subsequent to the year of the closure of 
the business this proviso cannot possibly apply ; forsection ro itself would have no application in 
such year to the defunct business. The Supreme Court held in The Liquidators of Pursa Lid. v. 
Commissioner of Income-tax+, that if the assets sold were not at all used for the purposes of the assessee’s 
business at any time during the accounting year, neither clause (vii) nor the Second Proviso there- 
to would come into operation and therefore the excess realised on such sale øver the written down 
value would not be liable to tax.” 


. 

‘Phat, in our opinion, eorrectly sums up the position : 
Though it was the calendar year that the assessee adopted as its accountirig 
year and the previous year for purposes of assessment while it continued to carry 
on its business, since it did not carry on any business in the calendar year 1955 in 


which the liquidators effected the sale, that could not be the previous year for the: 


assessment year 1956-57. The assessee company. had no income to be computed 
under section 10 for the assessment year 1956-57. It had no ‘ deemed profits * either 
to be computed as the profits of any business in 1956-57. As we said, the existgnce. 
of the business, profits of which could be computed under section 10, and the 
existence of a previous year for that business, had to be factual. They cannot be 
fictional. The Proviso to section 10 (2) (vii) did not enact any such fictions either 


in express terms or even by necessary intendment to give effect to. the fictions 


specifically enacted. 


. Mr: Ranganathan, who presented the case for the Department with vottide io. 
ability and thoroughness, submitted an alternative line of argumet, that the word 
“profits” in the Second Proviso should not be confined to the profits of a business— 
we are not now concerned with the allied sources, profession or vocation—but it shoul 
be given the normal meaning of any profit arising out of a transaction like a sale. 
Such a profit or income, he contended, would still be taxable income, even if the 
computation of that profit or income could not be under section ro on the ground 
that there was no business of which it could be deemed to be a profit ; it would be 
taxable under section 12 as income from other sources. ‘The sale proceds in this 
case were assessed as the “ deemed profits ” of the assessee's business. The assessce 
had no business, and we have held in effect that the Proviso to section 10 (2) (vii) 
does not authorise taxation of the deemed profits of a deemed business. The 
question, whether the sale proceeds, deemed to constitute a. profit of a transaction 
independent of any business, can be taxed under section 12 was never considered 
at ‘any stage, and such a question cannot be said to arise on the order of the Tribunal. 
It would constitute a new claim by the Department, involving a fresh investigation 
of facts, including the question whether for purposes of computation under section 
12 the date of sale was within the previous year relevant to the assessment. yeare1956- 
57. We must decline to allow the Department to. put forward: a new case for in-- 
vestigation at this stage in proceedings under section 66 (1), whether on the facts 
and in the circumstances established in this case, the assessment can be sustained 
by reading the Second Proviso to section 10 (2) (vii) with section i2 ofthe Act. That 
the Proviso is really a charging provision in computing the profits of a business under 
section 10, though it purports to be framed as a Proviso to section 10 (2) (vii), can- 
not admit of any doubt. But we express no opinion on the further contention of the 
learned counsel for the Department, that itis a general charging provision, whatever 
be the source of the income, business or other source. In effect the learned counsel 
for the Department wanted the “deemed profit" to be. read-as the “ deemed 
income " for all purposes. f ; 


Our answer to the first question is that no portion of the sale proceeds realised 
by the assessee Company in 1955 was assessable to tax as income deemed, under the 


Second Proviso to section 10 (2) (vii), to be profits of any busines: of the assessee, ' 


The assessee will ‘be entitled to costs of this reference. Counsel’s fee Rs 250 


V.S. . ———— Reference answered in favour 
- of the assessee, 





I. (1954) S.C.J. 294 : (1954) S.C.R. 767 : (1954) 25H. T-R. 265. 
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IN THÉ HIGH COURT OF JUDICATURE AT MADRAS. 
Present :—Mnk. P. V. RAJAMANNAR, Chief Justice AND Mn JUSTICE VEERASWAMI. 


The Vanguard Fire & General Insurance Co, Ltd., 11/12, 
Second Line Beach, Madras-1. . .. Appellant” 


" 
E 


u 
. 2 . ~ 
Annamalai & Co „Ltd , 13/14, Second Line Beach, Madras-1 
and others „~ Respondents. 

Insurance Act (IV of 1938), section 31-A (inserted by Act XLVI of 1950)—Employing as manager or 

. officer, any person whose remuneration takes the form of commission Contract of employment in contravention of 
section 31-A—Effect. 

A contract to employ does not necessarily mean to find actual employment nor does it imply 
that the person employed has to follow a daily routine of work. Even a person who is retained io 
do any kind of service when the need or occasion for such service arises, (forinstance “ principal 
organisers "for insurance business of the employers) would be a person -employed within the 
meaning of section 31-A of the Insurance Act and such employment cannot be on the basis of. 
commigsion or bonus. A contract of employment contrary -to section gi-À of the Act- will be 
unenforceable, where even a part of the consideration has become rendered unlawful by section 
31-A of the Act. The entire contract has become incapable of being enforced, because part of 
the consideration has been rendered unlawful by section 31-A of the Insurance Act. 

Appeal against the Decree of the Sixth Assistant Judge of the City Civil Court, 
Maas, in Original Suit No. 1315 of 1955 (C.S. No. 279 of 1953, High Court, 


Madras). : f 
R. Narasimhachari and N. Varadarajan, for Appelant. : 


* Mohan Kumaramangalam, T. K. Subramania Pillai, Chockalingam and S. Sethue 
rathnam, for Respondents. 


The Judgment of the Court was delivered by ; 


Rajamannar, C F.—This appeal arises out of a suit, C.S. No. 279 of 1953, insti-- 
tuted in this Court by the respondent, Annamalai & Co., Ltd , against the appel- 
lant, the Vanguard Fire & General Insurance Co., Ltd. After the issues were 
framed, the suit was transferred to the file of the City Civil Court at Madras, where 
it was numbered as O.S No. 1315 of 1955. The plaintiff is a private limited com- 
pany registered under the Indian Companies Act and was represented by the 
Managing Director, S. RM. CT: A. Annamalai Chettiar. The defendant is a public 
limited company, registered under the Indian Companies Act and carrying on 
insurance business at Madras. On 24th September, 1941, an agreement was entered 
into between the plaintiff and the defendant. The material clauses of this agreement 
are the following :— : : 

* 1, That in consideration of the Agreement with the said Company hereinafter contained, the- 


said Annamalai & Co., Ltd., do hereby promise and agree to act as principal organisers of the-said 
company on the following terms and conditions, ; : 


* 2,- That the said principal organisers will faithfully and to the best of their ability, perform the- 
duties for the purpose of carrying on' to the best advantage the business of the said company at the 
remuneration and upon the terms and subject to the conditions hereinafter mentioned and described, 


* g. That the said Annamalai & Co., Ltd., shall be the principal organisers for a period of 25 
ears from the date hereof or until they shall resign by giving six months’ notice to the said company: 
in writing and during the said term shall be in charge of organising the entire business of the said com- 
pany and they shall use their best endeavours to promote the interests of the said company and shall 
not divulge or make known any of the secrets or affairs of the said company- ` 


“ 4. The said principal organisers shall not be held liable for any loss or damage that may result 
to the said company from the acts or deeds of the Chief Agents or Agentsjor any other persons appointed 
by the said principal organisers or by the Chief Agents. . f - 

* 5. There shall be paid to the said principal organisers by way of remuneration five per cente 
of the total premia collected by the said company in respect of all its insurance business and 6} per 


cent, of the net profits, earned by the company every year. oe 
* * * * * * 
rr 
* C.C.C.A. No. 68 of 1957. "E 2nd December, 19€0. 


(11th Agrahayana, 1882, Saka). 
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“7. The principal organisers shall be entitled to be paid all charges, expenses and allowances 


incurred by them for journeys undertaken by them for the business or in the interests of thé said 
company. 


“8. The said company shall indemnify the said principal organisers against all costs, losses, 


damages and expenses, to which they may be put in the discharge of their duties as principal organisers. 
2 o> 


“ g. This appointment of the principal organisers is irrevocable for a period of 25 years. 


Further, clause (10) provided that, in the event of the defendant-company being 
wound up with the object of transferring the business to any other company, the 
defendant-company shall make it one of the terms and stipulation in the agreement 
of transfer that the transferee-company shall appoint the plaintiffs as the principal 
organisers of their company for the residue of the term of 2 5 years as may be out- - 
standing at that time on the same terms and conditions as to remuneration, emolu- 
ments and otherwise as are contained in the agreement between the plaintiffs and 
the defendants. On rst June, 1950, the Insurance (Amendment) Act (XLVII of 
1950) came into force. That Act inserted a new section, namely, section 31-A, 
after section 31 of the original Act. Sub-section (1) of that section inter alia proviged : 

* Notwithstanding anything to the contrary contained in the Indian Companies Act, fo15, or 
in the articles of association of the insurer, of a company, or in any contract or agreement, no insurer 
shall after the expiry of one year from the commencement of the Insurance Amendment Act, 1950, 

T be directed or managed by, or employ as manager or officer or in any capacity, any pers 
"whose remuneration or any part thereof takes the form of commission or bonus in respect of the 
general insurance business of the insurer.” 25 L. 
On 21st September, 1950, the defendant-company addressed a letter (Exhibit 
A-16) to the plaintiffs, informing them that their agreement with the defendant- 
company had become  inoperative from tst September, 1950, on account of the 
restrictions imposed by the latest Insurance (Amendment) Act. On 20th August, 
1953, nearly three years after the receipt of this letter, the plaintiffs, through 
their advocates, called upon the defendant-company to render an account 
of the total premia collected by them in respect of their insurance business and of the 
net profits earned by them from rst January, 1950, and, on such rendition of accounts, 
to pay to them by way of remuneration 5 per cent. of the total premia collected and 
i percent. ofthe net profits earned by them from rst January; 1950. In the 
notice, it was alleged that the contention of the defendant-company that the agree 
ment between the parties had become inoperative from ist September, 1950, was 
‘unsustainable. The defendant-company, refused to comply with the plaintiff's 
demand, and the suit, out of which this appeal arises, was filed on rst September; 
1953, for reliefs in terms of the demands made by the plaintiffs in their notice, 
‘dated goth August, 1953. 

The defendant-Company, in their written statement, pleaded that the plaintiffs 
ad done no work for the defendants during the period for which they were seeking 
‘to claim remuneration, that the agreement between the parties became suspended 
and void on the coming int force of the Insurance (Amendment) Act, 1950, and that, 
consequently, the plaintiffs were not entitled to any remuneration for the period 
from and after 1st September, 1950 and prayed that the suit might be dismissed. 


The learned Sixth Assistant Judge of the City Civil Court passed the following 
decree in favour of the plaintiffs : 

“ An account be taken from tst January, 1950 upto 1st September, 1950, as per the terms of 
"Exhibit A-1 and from rst September, 1950, upto thejdate of suit, viz., tst September, 1953, on the 
basis of 6¢ per cent. of the net profits earned by the defendant insurance-company every year, for 
"which purpose a Commissioner shall be appointed.” 

“The learned Judge held that section 31-A of the Insurance Act prohibited only 
that portion of the plaintiffs’ remuneration which took the form of commission, but > 
that the rest of the remuneration which took the form of a share in the net profits 
-of the defendant-company was left intact and unaffected by that provision. A con- 
tention was raised on behalf of the defendants that, as a part of the consideration 
‘had Become void, the entire contract ceased to be enforceable. The learned Judge 
overruled this objection, holding that section 31-A only restricted payment by way of 
remuneration to an officer or any person employed by the insurer, but it could not 
‘be said that a portion of the consideration had become void. The learned Judge also 


=, 
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overruled the plea of the defendant-company that the plaintiffs had not done any 
service to them during the period for which remuneration was claimed in the suit 
The defendants have filed the appeal from the decree passed against them. The 
plaintiff, however, have not filed a cross-appeal or a memorandum of cross- 
objections, n so far as their claim had been disallowed. 


The first question which arises in this appeal is whether the respondents fall 
within the mischief of sub-section (1) of section 31-A of the Insurance Act. They 
would, if they can be held tobe employed as manager or officer or in any capacity by 
the appellants. Mr. R. Narasimhachari, learned counsel for the appellants, contended 
that, having regard to the terms ofthe contract between the parties, the respondents 
must be deemed to be in the employ of the appellants as principal organisers. The 
term “employ” is wide enough to covera person whose duties are such as are 
mentioned in the agreement. It is not necessary that a person should be on the 
regular staff of a company before it can be said that he is employed by the company. 
He need not be a servant of the company in the popular sense. The respondents 
have tq perform all the duties necessary for the purpose of carrying on the business 
of the appellant-company to the best advantage. "They are in charge of organising 
the entire business of the company. They are under an obligation to use their best 
‘endeavours to promote the interests of the company. Clause (4) of the agreement con- 
templates the respondents choosing the chief agents or other agents. They are 
expected te undertake journeys for the. business or in the inherests of the appellant- 
company; and clause (7) provides that they shall be entitled to be paid all charges 
and other expenses incurred by them for such journeys. Clause (8) expressly refers 
toehe respondents immunity from liability for actions done in discharge of their 
duties. Clause (9) refers to the '* appointment of the principal organisers " for a 
period of 25 years. Even if the respondents were to be treated as independent con- 
tractors, they would, nevertheless, be employed by the appellant-company. So his 
argument ran. He referred us to Bouvier's Law Dictionary, Volume 1, at page 
IOII, in support of his argument that even an independent contractor could be a 
person employed. ; 


On the other hand, Mr. Mohan Kumaramangalam for the respondents con- 
tended that the respondents could not be said to be in the employ of the appellant- 
company, because the appellant-company did not exercise power of control over 
their actions and they could not direct the respondents to do any work in a parti- 
cular way. He relied on the following passage in Halsbury's Laws of England, Third 
Edition, Volue 25, Page 498: 


** Tedistinguish between an independent contractor and a servant, the test is whether or not the 
employer retains the power, not only of directing what work is to be done, but also of controlling 
the manner of doing the work." 


This passage must be read with the opening passage relating to the topic “‘ Master 
and Servant" at page 447, which runs thus : 


** Whether or not, in any given case, the relationship of master and servant exists in a question of fact ; 
bat, in general, the relationship imports the existence of power in the employer not ony to direct what 
work the servaat is to do, but also the manner in which the work is to be done.” 


He further contended that, in any event, the employment must be ejusdem generis 
with that of a manager or an officer, though the words ‘in any capacity’ are general 
and wide. i 


We accept the contention of Mr. Narasimhachariar. Though it is not clear 
what exactly is conoted by the expression * principal organisers’, it is clear from 
the terms of the agreement between the parties that the respondents are. under an 
obligation to discharge certain duties and that the appellants are under the corres- 
ponding obligation to pay them remuneration. A contract to employ does not 
necessarily mean to find actual employment. It does not imply that the person 
employed has to follow a daily routine of work. Even a person who is retained to 


— 
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do any kind of service when occasion for such service arises would be a person 
employed. As Parke, B., points out in Elderton v. Emmens! at page 309: ° 

* Medical advisers may be employed at a salary to be ready in case of illness ; members of thea- 
trical establishments in case their labours should be needed ; household servants in performance of 
their duty when their masters wish ; in these and other similar cases, the requirement of actual service 
is distinct from the employment by the party employing.” 
We know that almost every company has a legal adviser. He. would certainly 
be a person employed by the company, though he may not be thé company's servant; 
likewise, a doctor whois employed to look after the health of the company's servants. 
There are, again, persons who are called “ Financial Advisers? whose. duty is to 
render advice on occasions when such advice is sought. Nevertheless, they are re- 
tained by payment of fixed remuneration per month. It may be that, for several 
months, they might be never consulted. The test is whether they would be obliged 
to give their advice, when sought. Though we agree with Mr. Mohan Kumara- 
mangalam that “in any capacity” should be construed ejusdem generis along with “a 
manager or an officer", we do not agree with him that the capacity in which the res- 
pondents were employed is not in a capacity similar to that of an officer of the cdmpany. 
We therefore hold that the respondents fall within the scope ofthe prohibition contai- 
-~ ned in section 31-A (1) of the Insurance Act. - 


We do not think it necessary to decide the question by resorting to an appli- 
cation of the well-known rule of construction of statutes, which is thys stgted in 
Maxwell’s Interpretation of Statutes, roth Edition, page 19 :— i 

“ To arrive at the real meaning, it is always necessary to-get an exact conception of the aim, 
scope, and object of the whole Act ; to consider, according to Lord Coke : 1. What was the law before 
the Act was passed ; 2. What was the mischief or defect for which the law had not provided ; 3. What 
-remedy Parliament has appointed ; and 4. The reason of the remedy.” 7 
Learned counsel referred to the Statement of Objects and Reasons published in 
connection with the introduction of the Iasurance (Amendment) Act, 1950, to show 
that the object of the new provision (section 31-A) was to prohibit the payment of 
remuneration in the shape of commission in respect of the insurance business except 
to chief agents, principal agents and certain other agents. There is a great deal 
of force in the contention of Mr. Narasimhachariar that, having regard to the 
previous state of law, the mischief sought to be prevented and the remedy contem- 
plated, section 31-A should be so construed as to strike down an agreement like 
the suit agreement. But, as we have already mentioned, wo do not rest our decision 
on this ground. : i 


The next question is whether the agreement can be énforced, though a part 
of the consideration of the agreement has become illegal, that is to say, prohibited 
by statute. Mr. Narasimhachariar contended that the enitre agreementebecame 
void when a part of the consideration became unlawful. He founded bis argument 
on section 24 of the Indian Contract Act, which says : mE i 

` * Tf any part of a single consideration for one or more objects, or any one or any part of any one 
of several considerations for a single object, is unlawful, the agreement is void. _ p 7 


Jllustration.—'* A. promises to superintend, on behalf of B., a legal manufacture of indigo, and an 
illegal traffic in other articles. , B. promises to pay to A. a salary of. 10,000 rupees a year. The agree- 
ment is void, the object of A’s promise and the consideration for B's promise being in part unlawful." 
He cited to us the case of Waito v. fones?, in which Tindal, C. J., observed at page 
1272: : ' B 
* It may be conceded that, if either part of the consideration.be illegal, the whole falls to the 
ground ; for a party cannot enforce a contract where the consideration is illegal, either in the whole 
or part; Featherston v. Hutchinson®, is a direct authority on that point. There, a promise 
by defendant to pay a sherifff the debt of his prisoner, in consideration of the prisoner's being set at 
large, and paying the defendant 2s., was held void as tothe whole.” — — 

Mr. Mohan Kumaramangalam was unable to support the view taken by 
the fourt below. The learned City Civil Judge apparently thought that, though 
a part of the consideration has become unforceable because of section 31-A, there 





1. ^ 17 L.J.C.P. 307. 0 3. Co. Eliz. 199. 
2. 191 E.R. 1270. 


1] . PATTAY GOUNDAR V. BAPUSWAMI. 445, 


was the remaining part of the consideration which could be enforced. The fallacy 
in the reasoning is this. It may be that the respondents are willing to accept the 
balance of the considration as sufficient remuneration for their services. But, 
suppose they are not satisfied with that only ; can they be compelled by the appel- 
lants to perform their duties on payment of only a part of the remuneration agreed 
upon? Mr. Mohan Kumaramangalm could not say that the appellants would be 
entitled to do so. We hold that the entire contract has become incapable of being 
enforced, because part of the consideration has been rendered unlawful by section 
31-A of the Insurance Act. 


In view of our above conclusions, it is not necessary to deal with the question 
' of fact whether the respondents did not perform their duties during the period for 
which the suit claim has been made. 


In the result, we allow the appeal, set aside the decree passed by the Court 
below, and dismiss the suit with costs throughout. i 


RM. ———— Afpeal allowed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
TOME" PRESENT :—MR. Justice VEERASWAMI. 
N. Pattay.Goundar Ja : .. Appellant* 
Ü . d MES 


P. L. Bapuswami .. Aespondent. 


? “(Transfer of Property Act (IV of 1882), section 58 (c)—Mortgage by gonditional sale—Sale with a covenant 
for re-purchase—Tests— Whether the covenant for re-purchase assignable—Time—lIf of the essence of the contract 


of re-purchase—-Time fixed for exercise of option to re-purchase expiring when Court was closed—Cannot be 
extended to re-opening day. : 


The crux of the distinction between a mortgage by conditional sale and the sale with a condition 
of re-transfer lies in the fact that the former is a debt the payment of which is charged on the property 
conveyed, whereas in the latter no relationship of debtor and. creditor subsists.- ‘The introduction of 
the proviso to section 58 (c) of the Transfer of Property Act, by amending Act XX of 1929 makes it 
explicit that one or other of the conditions contemplated in the definition of morgtgage by conditional 
sale should find a place in the document itself which effects or purports to effect the ostensible ‘sale. 


The Court has to look into the language of the deed as a whole and the cumulative effect of all the 
surrounding circumstances in order to determine the true nature of the document, namely whether 


it is a'mortgage or sale. The question being one of intention it will depend on the particular facts 
and circumstances of each case. 


Prima facie the rights and liabilities under a contract like an agreement for re-purchase are assig- 
nable, unless the contract involves a personal quality of party as a material ingredient or ‘there is 
-expres$ stipulation in the contract forbidding assignment of the rights or obligations thereunder. 

The period fixed in the document is a condition for the performance and after the expiry of the 
period, the right reserved is itself at an end. , The period fixed in the deed is not the period of limi- 
tation prescribed for any suit and cannot be extended during period Court was closed. 


In the instant case, on the question of intention and other evidence, it was held that the convey- 

ance was an out and out sale with a covenant for re-purchase. . f 
Bhaskar Waman Joshi v. Shrinarayan Rambilas Agarwal, (1960) S.C.J. 327; Sakalakuna ‘Naidu v. 

Chinna Munuswamy Nayakar, (1928) 55-M.L.J. 198 : L-R. 55 LA. 243 : I.L.R. 51 Mad. 533 (P.C); 


Shanmugan Pillai v. Annalaxhmi, (1950) S.C.J. 1: (1949) F.C-R. 441 : (1950) 1 M.L.J. 683 : A.LR. 
1950 F.C. 38 (F.C.), followed. E 

Appeal against the Decree of the Court of the Subordinate Judge of Coimbatore 
in Appeal Suit No. 1 of 1958, preferred against the Decree of the Court of the 
District Munsif of Tiruppur in Original Suit No. 504 of 1956. ; 

R. Gopalaswami Ayyangar, for Appellant. 


K. S. Desikan and K. Raman, for Respondent. - 
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* S.A. No. 871 of 1958. m 19th August 1960 
i (28th Sravana, 1882, Saka), 
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The Court delivered the following m 

Jupement.—The main question to be decided in this Second Appeal filed by . 
the first defendant from the judgment and decree of the learned Subordinate Judge 
of Coimbatore, in A.S. No. 1 of 1958 is whether the conveyance under Exhibit B-1, 
dated 28tn May, 1946, is an out and out sale with a covenant for re-purchase or a 
mortgage by conditional sale. The trial Court with which the lower appellate 
Court agreed held that Exhibit B-1 was a mortgage by conditiortal sale and granted 
a decree for redemption. The aggrieved first defendant has préferred this Second 
Appeal. i - 

The property in question originally belonged to one Palani Moopan. He exe- , 
cuted Exhibit B-1 in favour of the first defendant for a consideration of Rs. 4,000. 
The document was styled as a sale-deed and purported to convey the property 
absolutely to the first defendant bv way ofsale. Out of the consideration, a sum of 
Rs. 2,000 was reserved with the vendee to pay off an earlier mortgage on the suit 
property and certain other properties. The balance of Rs. 2,000 was paid to the 
vendor in cash. The first defendant discharged the earlier mortgage in accordance 
with the directions in the sale-deed. The sale-deed recited that the property fiaving 
been conveyed to the vendee absolutely, the vendee should thereafter enjoy the 
property with all rights of ownership. The Tamil recital was : 


u $Gg (gefiQines gira sm b yu t cir spes  Gearererejm. 
Qbsé Qer ó göst á GHOSE QeiCwuw ererágb erem eur FPS CHE Gta 
uir gras urs Huy Ger grid esp Hey w. f 
After the schedule to the sale-deed appeared a covenant that if zfter five years 
and before the expiry of seven years from the date of the sale-deed, the vendor paid 
to the vendee the sum of Rs. 4,000, the vendee should reconvey the property to the 
vendor. The Tamil recital ran thus : 


* Qu bri. Arusg ges Wuri prrexrusg qpib Qg PSY mbi u (569 h 

So Ginjbui- eap UGES erba uab LIS DT sir eorr eu fug ev 
prex Gymésib Ge gi S e» Dh Qu ibgi&Gsmesm(o OCS g*BossEG THES 
op Asub Arig Gam(p&sGerchrigiugi. — Gio bum. Ga(pej&g; Coe (355 
sem ig eycir Ga coc 5 55550." 
After the death of Palani Moopan his sons executed in favour of the plaintiffs 
Exhibit A-1, dated roth August, 1950, for a consideration of Rs. 1,500. The docu- 
ment is described as a deed of assignment of the right to re-purchase (ug Apu 
aeigepdr um $ ur GioGr ment ugH7b........ ) 


Exhibit A-1 refers to the condition for re-purchase in Exhibit B-r and states 
that as the executants namely the sons of Palani Moopan were unable to fit the 
necessary funds to get a reconveyance from the first defendant, they were conveying 
to the plaintiff their right to re-purchase the property from the first defendant. Basing 
his right under Exhibit A-1, the plaintiff instituted the suit out of which the Second 
Appeal arises for a decree directing the first defendant to reconvey to him the suit 
property for Rs. 4,000 or for such other sum as might be determined by the Court. 
The plaintiff claimed that Exhibit B-1 must be deemed in law to be a mortgage by 
conditional sale and that he was entitled to redeem as the assignee of the equity 
of redemption. On that basis, the plaintiff also claimed that himself and: his pre- 
decessors-in-title being agriculturists, they were entitled to the benefits of Act IV of 
1938 as amended from time to time) The plaintiff pleaded alternatively that 
if Exhibit B-1 was held to be an outright sale with a condition to repurchase, the 
first defendant was bound to reconvey. the property to him on payment of a sum of 
Rs. 4,000. The plaintiff averred that he tendered the amount to the first defendant 
several times but the first defendant refused to accept the same. The first defendant 
of course denied that Exhibit B-1 was a mortgage by conditional sale and maintained 
that it was an out and out sale with a covenant for re-purchase and that inasmuch 
as no offer was made by the plaintiff or his assignors within the time stipulated in the 
document, the suit to enforce a reconveyance was barred by time. 
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The trial Court reached the conclusion that Exhibit B-1 was only a mortgage 
"by conditional sale relying on the folllowing circumstances, namely : (1) There was 
a stipulation that on payment the vendee should re-transfer the property to the vendor 
absolutely ; (2) the covenant as to re-purchase is embodied in the same document; 
-(3) the patta had not been transferred to the first defendant; (4) the amount agreed 
upon as the price for re-purchase was the same as the consideration for the original 
sale and (5) the sale price of Rs. 4,000 was. much less than the real value of the 
property which fagt was borne out by Exhibits A-4 and A-5. The trial Court also 
found that as it had held that Exhibit B-1 was a mortgage by conditional sale, the 
suit for redemption was within time. On these findings, a preliminary decree for 
_ redemption under Order 34, rule 7 of the Code of Civil Procedure for taking accounts 
and for a declaration of the amounts due to the first defendant under Exhibit B-1 
‘was passed. The appeal by the first defendant against that decree was unsuccessful, 
The lower appellate Court took the same view as the trial Court as to the nature 
of Exhibit B-1. The circumstances relied on by the lower appellate Court for 
agreeing with the view of the trial Court were: (1) that a price below the true value 
indieated a mortgage, (2) that there was in Exhibit B-1 a clause for reconveyance 
on payment of the sale price within a certain date and that (3) the vendee did not 
apply for transfer of patta and the patta admittedly continued in the name of Palani 
Moopan even after Exhibit B-1. In the view of the lower appellate Court it was 
"clear from those circumstances that the intention of the parties was to treat the tran- 
actiog coyered by Exhibit B-1 only as à mortgage by conditional sale. The suit 
‘was filed originally in the Court of the learned Subordinate Judge as O.S. No. 216 
of 1953 on 26th June, 1953, when the Court reopened after summer vacation. Consi- 
dered as a mortgage by conditional sale, the lower appellate Court held that the 
suit was within time. The lower appellate Court was also of the view that if the 
suit had been filed on 28th May, 1953, it would have been within time but as the. 
Court remained closed on that day, the suit filed on the date: when the Court re- 
opened would still be within time. The first defendant having failed in both the 
Courts below has come to this Court in Second Appeal. 


The crux of the distinction between a mortgage by conditional sale and the 
sale with a condition of re-transfer lies in the fact that the former is a debt the re- 
payment of which is charged on the property conveyed, whereas in the latter no 
relationship of debtor and creditor subsists. In form the former is an ostensible 
sale but in reality a mortgage. The very definition of a mortgage by conditional 
sale postulates an element of sale. Often the problem, ‘therefore, is to pierce 
through the form to reach the real intention of the parties to the décument that what 
prima facie appears as price is money repayable for which the transfer is a security. 
The introduction of the Proviso by the amending Act XX of 1929 to section 58 (e) 
of th Transfer of Property Act makes it explicit that one or the other of the condi- 
tions contemplated in the definition of a mortgage by conditional sale should find 
a place in the document itself which effects or purports to effect the ostensible sale. 
The true intention has, therefore, to be gathered from the language of the deed 
interpreted in the light of the surrounding circumstances. The general principles 
which have to be borne in mind in interpreting the document have been laid down 
by their Lordships of the Supreme Court in Bhaskar Wamam Joshi v. Shrinarayan 
Rambilas Agarwal in the following terms : 

“ But it does not follow that if the condition is incorporated in the deed effecting or purporting 
to effect a sale, a mortgage transaction must of necessity have been intended. The question whether 
by the incorporation of such a condition a transaction ostensibly of sale may be regarded as a mortgage 
is one of intention of the parties to be gathered from the language of the deed interpreted in the light 
of the surrounding circumstances. The circumstance that the condition is incorporated in the sale 
deed must undoubtedly be taken into account but the value to be attached thereto must vary with 
the degree of forma ity attending upon the transaction. The definition of a mortgage by conditional 
sale postulates the creation by the transfer of a relation of mortgagor and mortgagee, the price being 


charged on the property conveyed. In a sale coupled with an agreement to reconvey thegg is no 
relation of debtor and creditor nor is the price charged upon the property conveyed, but the sale is 
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subjecte to an obligation to re-transfer the property within the period specified. „What distingusihes 
the two transactions is the relationship of debtor and creditor and the transfer being a security for the. 
debt. The form in which the deed is clothed is not decisive. The definition of a mortgage by.eoridi- 
tional sale itself contemplates an ostensible sale of the property...... the circumstances that the 
transaction as phrased in the document is ostensibly a sale with a right of re-purchase in the vendor, 
the appearance being laboriously maintained by the words of conveyance needlessly iterating the des- 
cription of an absolute interest or the right of re-purchase bearing the appearance of a righ in relation 
to the exercise of which time was of the essence is not decisive. The question in each case is one of 
determination of the real character of the transaction to be ascertained frqm the provisions of the 
deed viewed in the light of surrounding circumstances. If the words are plain and unambigious 
they mustin the light of the evidence of surrounding circumstances be given their true legal 
effect. It there is ambiguity in the langaugage employed, the intention may 
be ascertained from the contents or the deed with such extrinsic evidence as may by law be permitted 
to be adduced to show in what manner the language of the deed was related to existing facts. .Oral . 
evidence of intention is not admissible in interpreting the covenants of the deed but evidence to explain 
or even to contradict the recitals as distinguished from the terms of the documents may of course be 
given. Evidence of contemporaneous conduct is always admissible as a surrounding circumstace: 
but evidence as to subsequent conduct of the parties is inadmissible.” 


Apart from the terms appearing in the deed itself, the surounding circumstances- 
such as (1) a price below the true market value on the date of the transfer, (2) the 
continuance of the transferor in possession of the property transferred and tRe like 
are regarded as suggestive of a mortgage. But none of such circumstances taken 
by itself or taken along with otheres may be conclusive on the real intention of the 
parties to the document. The Court has to look into the language of the deed as a* 
whole and the cumulative effect of all the surrounding circumstances, in order to 
determine the true nature of the document, namely whether it is a mortgage or & 
sale. Except expounding the general considerations which should weigh in dealing 
with a question like this, the decided cases are not and cannot be of much assistance 
in determining the real intention of the parties to a particular document. Tffe 
question being one of intention, it will depend on the particular facts and circum- 
stances of each case. In Bhaskar Waman v. Joshi v. Shrinarayan Rambilas Agarwal}, 
one of the conditions embodied in the deed of transfer there under consideration 
was that if within four years and six months from the date of the conveyance, the. 
right of reconveyance in respect Of the three houses or any of them was not exercised 
by the transferors and if the transferees did not desire to retain all or any of the 
houses, they had the right to recall from the transferors the amount of the consi- 
deration and to return all or any of the three houses in the condition in which they 
might be. Another condition, among others, contained in the deed was that in the 
event of failure on the part of the transferors to comply with the request to take back 
the houses, a breach of agreement, of reconveyance rendering the transferors liable 
to pay damages should be committed. .It was also found: that the consideration 
for the transfer ofthe properties was inadequate. . On those facts and circumstances 
in the main, the Supreme Court held the document in that case to be a magtgage 
and not a sale. 


In this case the language of the deed which has already been referred to in 
the earlier part of thé judgment does not, in my opinion, suggest the existence of any 
relationahip of debtor and creditor. Throughout, thé document proceeds on the 
basis that the transfer is an absolute sale except that at the concluding part of the 
document is found the condition for re-purchase within the stipulated period. The 
question is whether in view of this condition taken along with the surrounding cir- 
cumstances, namely, (1) that there was no transfer of patta to the vendee, (2) that 
the consideration for re-purchase is of the same amount as the consideration for the 
transfer to the vendee and (3) that the consideration for the transfer was below the 
market value of the property transferred, it may be held that Exhibit B-1 is a mort- 
gage and not a sale. Sri R. Gopalaswami Ayyangar, the learned counsel for the 
appellant, contends with force that the fact that the condition for re-purchase is 
embodied in the same document is not by iiself conclusive on the question. As 
regards the alleged inadequacy of consideration, he argues that first of all there was 
no such plea at.all in the plaint and that secondly the consideration for the transfer 
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upder Exhibit B-1 has not been established to be so much below: the market value. . 

as t point to the document being a mortgage and not a sale. It appears from 

Exhibit B-r. itself that the entirety of the property, and not merely the halfshare . 

. covered by Exhibit B-r, and other properties were mortgaged: prior to Exhibit B-r. , 
for a sun» of Rs. 4,000. Further as the learned counsel contends, the consideration 
for Exhibit A-r itself being only Rs. 1,500, at the most the property conveyed 
under Exhibit B-1 éould only be valued at Rs. 5,500. Exhibits A-4 and A-5 justify . 
the view that the Consideration for Exhibit B-1 was not appreciably below the real 
market value. It appears to me, therefore, that the adequacy or otherwise of ` 
the consideration for Exhibit B-1, in the circumstances, is not of much assistance in 

' detérmining whether Exhibit B-1 is a mortgage or a sale. The only other circum- 
stance is that there was no transfer of patta in favour of the vendee at: any time after . 
Exhibit B-1. But this circumstance again is not decisive. It is true that the vendor. 
and subsequently his sons and their assigns under Exhibit A-1 were in possession 
of the property covered by Exhibit A-1. But it is in evidence that the possession 
so held was under a lease granted by the. 1st defendant, the vendee.. The condition ` 
embotlied in the document Exhibit B-1, though an important .circumstance, is not - 
by it:elf sufficient to conclude that Exhibit B-1 was intended to be a mortgage. ` 
Even. regarding the language of the deed as a whole including the condition for: 
*reconveyance and taking into consideration all the surrounding circumstances, .. 
I am unable to hold that Exhibit B-1 is a mortgage. There is nothing in the deed 
and theré are no surrounding circumstances which clearly point to thé. existence 
of a debt repayable under Exhibit B-1 for which a transfer is a security. In my 
opinion, Exhibit B-1 is an out and out sale but with a covenant for repurchase. ^ 

e 


‘It is next argued by Sri R. Gopalaswami Ayyangar that the plaintiff cannot ' 
compel specific performance of the condition to reconvey for two reasons, namely, 
(1) that the covenant for repurchase was personal to the vendor and could not, 
therefore, be assigned and (2) that, in any case, the plaintiff or his assignor having ^ 
not offered to repurchase within the specified time, the covenant for repurchase . 
was no longer enforceable. As regards the first ground of the learned counsel, 
I have no hesitation in rejecting it. "There is nothing in the covenant for repurchase 
embodied in Exhibit B-1 to suggest that it was personal to the vendor. . It is true - 
that the language which I have already extracted above in Tamil is that the vendor . 
would tender the price within the stipulated time and that thereupon the vendee 
should reconvey the property to the vendor. But that does not mean that there was ' 
any personal element in the covenant. There is no condition in, Exhibit B-r that 
the covenant for repurchase was not assignable. Prima facie the rights and liabilities. 
under a contract like an agreement for repurchase are, in my opinion, assignable. 
It is ts principle that has been embodied in section 21 (4) and section 23 (b) of the 
Specific Relief Act, 1877. Under the former provision a contract dependent upon . 
the personal qualification or volition of the parties cannot be specifically enforced. 
Section 23 (b) states— - É 


“99, Except as otherwise provided by this chapter, the specific performance of a contract may 
be obtained by ` : 


(b) the representatives in interest, or the principal, of any party thereto: provided that, where 
the learning, skill, solvency or any personal quality of such party-is a material ingredient in the con- ` 
tract or where the contract provides that his interest shall not be assigned, his representative in interest 
or.his principal shall not be entitled to specific performance of the contract, unless where his part 
thereof has already been performed.” i ] 


Unless the contract involves a personal quality of party as a material ingredient 

or there is an express stipulation in the contract forbidding assignment of the rights 

or obligations thereunder, specific performance of the contract has to be dirgcted. ^ + 
This is what Fry on “ Specific Performance of Contracts” (sixth edition) states in 
section 222 : l 


* As a general rule, the benefit of a contract may be assigned in Equity, and the assign edis 
enforce specific performance of it, making his assignor a party." i : à DN 


57 
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Again in.section.225 Fry-observes : Hc go Fe se Tk ay MS ge 

' “ fts an obvious principle, that where the learning, skill, solvency or any personal quality of 
one of thé parties to the contract is a material ingredient in it, then the contract can be performed 
by'himvalone.* ^ - ce EE. $t f psi cer : iv Ue es 
P en gu A e tt sd H . g àOU X 5 ar &o* e "b! 

v It may be a matter of indifference to A, whether.B or G be the purchaser of the stock-or paid-up’ 
shares he is selling ; But it is a matter of great moment whether a distinguishedeartist, or his nominee,, 
is to paint a picture for which 4 may have agreed to pay a certain sum.” . 2 
In Chinna Munuswami Nayudu v.- Sagalaguna Nayudut the covenant for ‘repurchase - 
- read + eae ota Dol ax Aat eet ag eoi EE : t ] 

q pd Jos a. e E shall again convey to you the said village after a period of go years 
from this daté, .e., in the Ani cultivation season of the goth year in case you wish to have the village . 
again, and on your paying the said sum of Rs. 10,000 to me.” UNT E Te IASON d 

It:was argued that.the emphasis was on the word f you” (smuqgnáGs) and 
that, therefore; the benefit under the covenant was not assignable. : The-trial Juglge 
was of the opinion that the word “ s &isqnáGas ™.- should-not in the context, where 
it.occurred, be.interpreted to mean that. the purchaser undertook to reconvey the : 
property. to the ;particular.vendee personally and: not his heirs-or assigns . Spencer. 
and:Ramesam, JJ. accepted that view and observed that prima facie a contract for * 
repurchase was assignable and that the fact that the vendee had a period of 30 years 
to exercise-his option to repurchase was indicative that the covenant was not intended e 
to be persondl.. The matter.went up in appeal to the: Privy Council in.Sagalaguna 
Nayudu v..Ghinna- Munuswami Nayakar® and the Privy Council in dismissing the appeal 
ucro E ME v ode s RN 
« “A document-executed by the parties to, and on the date of, a sale of immovable property pro- 
viding that the purchaser shall reconvey the property to the vendor after a period of go years on the 
vendor. paying the purchase price, constitutes a contract enforceable by the assignee of the vendor 
against the sons of the purchaser ; it is not merely an offer incapable of assignment until accepted 
by tender:of the price.” X i , a Kr HDD: Bk. CEN 
Before the Privy Council it-was not disputed, as -seen from the judgment, that 
if the transaction in question amounted to'a completed contract, the benefit of the 
contract might be assigned.” In‘this case the words “ grer” and * eris (nó o^ 
which occurred in: the-covenant for:repurchase;:do not.in-the context,-I think, keep: 
in view any personal element as a material ingredient of the covenant. +. There is no 
reason tó-assume merely from the use of those words that the-vendee alone could as 
for perforinance by- executing à resale in his favour. ` I, therefore; hold that the: 
covenantifor repurchase in:the instant cáse was assignable. — : s eo Ea 
fa The second ground of Sri R. Gopalaswami Ayyangar, namely, that as no offer 7 
had been made.by the purchaser or his assigns or their assignee-to repurchase by | 
tendering the requiréd amount to the vendor within the specified time, the right 
to enforce the covenant was lost, has, however, much force and has to be accepted. 
The'stipulation in Exhibit-B'1 was that-at-any. time after-five years. and within 
seven years of the execution of the deed the vendor could tender the sum of Rs. 4,000 
to the purchaser and call upon him to reconvey the property.to him... The deed 
expressly stated that this condition would be void after the expiry of the specified 
period. "The right. to purchaser must be exercised according -to the strict “terms 
of the. power. That English, doctrine referred to in.Fisher on Mortgages has been 
accepted: by Sadasiva Ayyar and Napier, JJ. In Samarapuri Chettiar'v: Sudarsanachariar? 
to be applicable to this country as well. The learned Judges have held that the 
doctrine that.time may not be of the essence of the contract: which arises on the 
construction.of contracts of salé-of immovable property, is not applicable to contracts 
of resale of property conveyed. The same ‘principle was applied. by the Federal. 
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Court in Shanmugam Pillai v. Annalakshmi +. The Federal Court by a-majo- 
MY observed : - 4. y * i . : 

“ The agreement reserved an option to A to repurchase the property and was in the nature of a 
concession or privilege on fulfilment of certain conditions with a proviso that in case of default the 
stipulation should be void.’ A not having paid the instalments puncutually according to the terms 
„of the cohtract, the right to repurchase was lost and could not be specifically enforced.. It was not 
i n the nature of penalty and the Court had no power to afford relief against forfeiture for its breach." 
The lower appellate Court approached the question as one of limitation and formu- 
lated the point whether the suit was barred by limitation: Dealing with. the point 
so formulated, it went on to say ] Lo TE toe 

_ ©The suit would be within time if filed on 28th May, 1953: But the Court was then closed" on 
account of summer vacation. The suit, was filed originally in the Sub-Court, Coimbatore, as O.S. 
No. 216 of 1953 on 26th June, 1953,-the date when the Court reopened after summer vacation. Con- 


' sidered as a mortgage by conditional sale, it is admitted the suit is not.barred. Thus either way the 
suit is not barred by limitation." i ad RA qu 
In my opinion, this is obviously a misdirection. Where the condition, for repur- 
chase thas under the terms of the agreement tobe performed within the stipulated 
time and the time limit has not been adhered to with the result that the. right is 
lost, I fail to see what the Limitation Act has to do with it. Sri K.. S.-Desikan, the 
learned counsel for the plaintiff-respondent referred me to; section 4 and Article 
113 of the Limitation Act and contended that as the Court remained closed on 

- 98th May, 1953, the suit filed on the date of the reopening should be considered 
e to Be within time. In my opinion the argument bas only to be stated to be rejected. 

The period fixed in the document is a condition for the performance and:after the 
expiry of the period, the right reserved is itself'at an end. "The period fixed in the 
deed is not the period of limitation prescribed for any suit. Section 4 of the Limita- 
tion Act can, therefore, have no application to the present case. -No offer was 
made at any time within the stipulated period by tendering the required amount 
for repurchase. There is nothing in Exhibit A-8 to which'my attention’ was drawn 

‘by Sri K. S. Desikan to show that any offer or terider was made by the plaintiff 

within the stipulated time to repurchase the property. 7Thát-being the"case, and 
the right to repurchase having 'been.lost after ‘the expiryof the period, by reason 
of the very terms of the covenant, it seems'to mé that Article 113 of the' Limitation 
Act can have no-application. The plainiff-haying . defaulted and as a result lost 
‘the right to repurchase, he cannot resurrect and save the right hy.: resort,.to, the 
Limitation Act. n JM E 

In the result, the Second Appeal is allowed. "The'judgment arid decrée of the 
lower Courts are set aside and the suit will stand dismissed. The ‘appellant will have 
his costs throughout. Pathe aft Lg UR gee 
` eK.L.B. ————- JR r ". Appeal.allowed . 

IN THE HIGH COURT OF JUDICATURE AT MADRAS: Low 

Present :—MR. Justice RAJAGOPALA AYYANDAR. EG 


doi 


V. Baluswami Naidu & Sons and others s s. Petitioners* a a 
v. f : x 
The State of Madras represented by the Secretary to Govern- nu 
ment, Revenue Department, Madras and others .. Respondents. 


Madras General Sales Tax Act (IX of 1939), sections 3 and 19 and Turnover and Assessment Rules, Rules 
15 and 16—Validity of the rules—Prescription under section 3 of Act IX of 1939—Must comply with double 
conditions, Previous publication and approval of the Assembly —General Clauses Act (I of 1891), section 7 (e)— 
Publication of the rule in the Gazette—Conclusive proof that it was duly made—Not applicable. where Government 
never intended to comply with the provision in section 19 (4) of Act IX of 1939—Aet I of 1957, section g—Ex- 
tent of validity—Interpretation of Statute—Mistaken assumptions in a statute—Effect. 

The prescription.under section 3 of the Act which is what rules 15 and 16 of the Turnover and 
Assessment Rules are, must comply with the doubt condition, namely, conformation to the provisions 
of section 19 (4) as to previous publication and receiving the approval of the Legislative Assembly. - 

ey ee ee ee 
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Section 19 (5) of the Act assumes that the rules are validly promulgated; and only such rules 
"have effect as if enacted in the Act’. In other words section 19 (5) has reference to the contengef' ihe 
rule and not to the manner of promulgation or the formalities necessary to frame a rule. 


Whether or not the publication in the Official Gazette should purport to have been made in 
exercise of the power to make rules it cannot certainly apply to a case where the Government never 
expressly intended to invoke or comply with the provisions of section 7 (e) of the Genéral Clauses 


Act. - i 


` ` " The fact that the Legislature mistakenly assumed that the only defect in the rules promulgated 

in the G.O. No. 2733, dated grd September, 1955, was the provision therein for their retrospective 
operation was really irrelevant and would not control the operation of the validating section if 
there was a positive provision effecting validation of the rules. 


But section g of Act I of 1957 even if it can be read as omitting the wrong assumption containing 
~ in it, still there are no positive words effecting validation of the rule to enable a valid assessment to 
be.made for any-period other than (1955-1956) the reference to which period forms as it were the 
essential part of the validating provision. 


- It would-not be interpretation but an act of legislation for the Court to say that notwithstanding 
.that section g of Act I of 1957 in terms restricts the scope of the validity of the rules to the assesfment 
year (1955-1956) and regularises the assessment for that yearit has validated the rule for the* subse- 
quent years also. : 


The levy of sales tax for the years (1956-1957) and (1957-1958) under the Rules. 1 5 and 16 of the 
: Turnover and Assessment Rules is invalid. : - E 


E. H. Battat v. The King, L.R. (1951) A.C. 519, referred. 


. Petitions under Article 226 of the Constitution of India praying that in the 
-, circumstances stated in the affidavit filed therewith, the High Court will be pleased 
. to issue a writ of mandamus directing the Deputy Commercial Tax Officer, Coimb@ 
tore II (W.P. Nos. 14 and r5 of 1958) and the Deputy Commercial Tax Officer, 
Moore Market division, Madras (W.P. No. 20 of 1958) to forbear from enforcing 
- the provisions and Rules mentioned below against the petitioners in each of these 
"petitions after declaring them ultra vires, viz;, Rules 1 5 and 16 of the Turnover and 
. Assessment Rules promulgated on 17th June, 1956 and 3rd September, 1955, respec- 
_tively in so far as they make it obligatory on the part of every dealer in hides and 
::Skins to submit returns and pay tax every month. 


V. Thyagarajan for Messrs. Sundararajan and Sivaswami, T. T Srinivasan, A. N. 
"Rangaswami and R. S. Venkatachari, for Petitioners. E 


:* The Advocate-General (V. K., Thiruvenkatachari) and the Additional Govern- 
ment Pleader (M M. Ismail), for Respondents. 


The Court made the following 


OrvEr:—This batch of 13 writ petitions have been filed by several deaftrs in 
hides and skins questioning the levy of sales tax on their transactions for the assess- 
ment years 1956-57 and 1957-58 Some of them seek the issue of a writ of mandamus 
directing the assessing authority not to proceed with the assessment, whereas in the 
case of others (save W.P. No. 500 of 1958) the relief sought is the issue of a writ of 
certiorari to quash the order of assessment, W P No. 500 of 1958 seeks the issue of a 
writ of prohibition directing the assesssing authority not to proceed further with the 
contemplated assessment The basis on which the reliefs are sought is however 
identical. The dealers involved in these petitions have not taken out licences and 

_ on the provisions and the rules as they stood until the recent amendment to which 
-I shall presently advert, unlicensed dealers in untanned hides and skins were held 
not liable to pay tax on their turnover. The sales tax on hides and skins was under 

~ section 5 of the Madras General Sales Tax Act, 1939 to be only at such single point 
as may be prescribed. The “ prescription ? was originally contained in Rule 16 (2) 
of the Madras General Sales Tax (Turnover and Assessment) Rules, 1939, which 


` fixed the single point at which the tax on hides and skins could be levied and which 
ran: i S : 


** (2) No tax shall be levied on the sale of untanned hides or skins by a licensed dealer in hides 
or skins except at the stage at which such hides or skins are sold to a tanner in the State or are sold 
.'for export outside the State,” t ! 


> 
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Baged on this provision and other relevant provisions of the Sales Tax Act and 
tE Niles a Bench of this Court in Noor Mohammed and Co. v State of Madras! held that 

. an unlicensed dealer in untanned hides and skins was not liable to pay tax on the 
turnover under the provisions of the Madras General Sales Tax Act, 1999. 


"The*result of this decision was that while unlicensed dealers in hides and skins 
escaped sales tax licensed dealers were liable to tax and the State Government 
undertook legislation to rectify this anomaly as it was the defect in the phrasing of the 
rules that led to this unintended escape from taxation. The relevant Sales Tax 
Rules were amended and two sets of provisions were introduced by amendments 
which were effected in June, 1955. The first was an amendment effected to the 

` General Sales Tax Rules requiring every one dealing in hides and skins compul- 
sorily to take out a licence and not leave it to their option as had been done under 
the previous rules. The second step taken was to amend Rule 16 of the Turnover and 
Assessment Rules (a portion of which I have quoted earlier) in which the use of the 
expression “‘ licensed dealer’? had led this Court to hold that unlicensed dealers 
were outside the taxation provision. By a notification G.O. No. 2733, Revenue, 
dated*grd September, 1955, rule 16 was amended eliminating the words “licensed 
dealer ” and prescribing the single point at which the tax would be levied from 
dealers of untanned hides and skins, It is unnecessary to set out this rule because 
‘it is common ground that if the rule applied the transactions of the petitioners would 
‘fall within its scope and render them liable to taxation. As the Government desired 
fb give retrospective effect to the rule from the commencement of the financial year 
1955-56 a specific provision was inserted in tbe rule itself rendering it retrospective 
and to have effect from 1st April, 1955. The validity of this retrospective provi- 
sions was challenged in Guruciah Naidu v State of Madras.2 This objection was 
repelled primarily on account of the provisions contained in Madras Act I of 1957 

- confirming the retrospective operation ofthis rule. Guruviah Naiduv State of Madras?, 
was concerned with the validity of the rule between ist April, 1955 to ard September, 

' 1955, on which the rule was promulgated. - 


The petitions now before me however call in question the validity of this amend- 
ment by which Rules 15 and 16 of the Turnover and Assessment Rules were amended 
by the notification dated 3rd September, 1955, on the ground that the rules had not - 
been validly made by conforming to the statutory requirements by which a. rule 
under the Madras General Sales Tax Act, 1939, could-be framed. In other words, 
the attack now is on the ground that the procedural requirements by which the rules 
could be framed were not observed with the result that the amendment has not the 
force of a rule under the Madras General Sales Tax Act. 


“This being the point raised it is necessary to advert to the provisions of the 
Madras General Sales Tax Act relevant for the formalities prescribed in making 
rules. The rules whose validity is now impugned are the rules which have been 
included in the Turnover and Assessment Rules. Section 3 is the charging section 
particularly sub-sections (1) and (2). Sub-section (4) of this section as it tod 
on the date relevant to the present petitions ran : 


3 (4) : For the purposes of this section and the other provisions of this Act, turnover shall 
be TON in accordance with such rules as may be prescribed : 


' Provided that no such rules shall come into force unless they are approved by a resolution of the 
Legislative Assembly. H 


(5) The taxes under-sub-sections (1) and (2) shall be assessed. levied end collected in such 
manner and in such instalments, if any, as may be prescribed : 


Provided that— 


(i) in respect of same transaction of sale, the buyer or the seller, but not both, as determined 
by such rules as may be prescribed, shall be taxed ; 


(ii) where a dealer has been taxed in respect of the purchase of any goods in accordance with 
the rules referred to in clause (i) of this proviso, he shall not be taxed again in respect of any salé of 
such goods effected by him.” 








t. . (1956) 2 M,LtJ. 374 : (1956) 7 S.T.C. 729. 2. (1957) 2 M.L.J. 469 : (1957) 9.8. T.O. 145 
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The expression “prescribed” which is used in ‘sub-section (4). was defined in 
section 2 f) to mean “ prescribed by rules made under this Act" Sec®n 19 
of the Act is the provision empowering the State Government to make rules to carry 
out the purposes of the Act and sub-section (2) of section 19 enacts : i 
DEAS. 19 (2) In particular and without prejudice to the generality of the foregoing power, such 
rules’ may provide for.— . à 
Less (a) all matters éxpressly required or allowed by this Act to be prescribed.” 
Sub-sections (4) and (5) ofsection 19 are also of relevance and I shall therefore 
quote them:  . : 
p o 19 (4) The power to make rules conferred by this section shall be subject to the condition 
of'the rules being made after previous publication for a period of not less than four weeks. - EA 
: (5) AH rules made under this section shall be published in the Fort St. George Gazette; and upon 
such ‘publication shall have effect as if enacted in this Act." 


. Y shall now set out the facts on the basis of which the point raised ip these 
. petitions lias to be decided.,,'The rules which were published as G.O. No. 2733 
` on 3rd September, 1955, were laid on the table of the Legislative Assembly and were 
approved by that House but prior thereto, the making of the rule.did not conform. to 
. the. requirements of section 19 (4)—-previous publication for a period of not less 
` than four weeks., Though the learned Advocate-General attempted -to- state that 
the impugned rules should be deemed to have.complied with the formalities required 
by. section 19 (4) of the Act when the same were published in the Fort St. George 
Gazette, it is clear that this was not factually. correct as is clear even from the admis- 
sion in the.counter-affidavit that the Government took the view that a compliance 
. with section 19 (4) was unnecessary in the case of the Turnover,and Assessment 
:Rules:which had.been approved by the Resolution of the Legislative Assembly 
under. the proviso to section 3 (4)-of the Act which I have already extracted, i 


The very short question that arises is-as regards the interpretation of section 3 (4) 
-of the Act, namely, whether when that sub-section uses the words “in accordance 
with such rules as may bé prescribed ”, the reference is to the rules made by the 
_ State, Government under the rule-making power under section 19 or whether it is 
a special type of rule which need not conform to the requirements of section 19 (4). 
In other words the point raised is whether the prescription by.rule under section 3 (4) 
has to conform, to the single requirement of being approved by a Resolution of the 
Legislative Assembly or whether when the expressions “ prescribed " and “ rules ” 
are used in section 3 (4) and the proviso, the reference is to section r9 and to the 
terms of sub-section (2) (a) ** all matters expressly required or allowed by this Act to 
' be'prescribed;" This question is really not res integra but has beer conébuded in 
“ favour of the petitioners by a decision of a Bench of this Court in Rangaswami Chettiar 
- & Co. v. Government of Madras. I shall extract a short passage from this judgment 
to elucidate the position. At page 232 of the Report occurs this passage : 


** The net result of these provisions, therefore, is that in regard to the rules under section 3 (2) 

(now sub-sections (3) and (4) of section 3 regarding the determination of turnover the procedure 

. prescribed both by the proviso to that sub-section as well as that pointed out in section 19 (4) have 

to befollowed. In making this observation we have in mind the procedure prescribed by section 19 (4) 

which is attracted to the rules made under section 3 (2) by reason of the inclusion in section 19 (2) 
(a)’ of © all matters expressly required or allowed by this Act to be prescribed". 


I need, only mention that a very similar view has been taken of these provisions 

by a Full Bench of the Andhra Pradesh High Court in Sreeramulu Chetty v. State of 

Andhra?. In the judgment of that High Court Jaganmohan Reddy, J., who answered 
the references observed at page 221 : 

** Sub-section (4) as well as sub-section (5) of section 3 merely provide for the determination 

_of Me turnover and assessment, levy and collection of taxes in accordance with such rules as may be 


made under the Act. They. do not specify the authority empowered to make rules prescribing the 
matters referred to therein. All that they do is to expressly specify the matters required or allowed 








1. (1957) 2 M.L.J. 281 : 8.S. T.C. 222. 2. (1958) 1 An. W,R, 268 : 9 S. T.C. 215 (221), . 
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to be prescribed by thé rules. These provisions are not independent and self-contained. It cannot 
be sathat any rules made under the said provisions by any authority not specified therein will have - 
the statutory force merely on their being approved by a resolution of the Legislative Assembly. The 
authority empowered to make rules under sub-sections (4)-and (5) of section g is the authority referred 
to in section 19, namely, the State Government. Sub-section (2) (a) of section 19, clearly eripowers 
the State Goyernment to make rules for all matters expressly required or allowed by the Act-to be’: 
prescribed, one of such matters being those specified in sub-sections (4) and (6). In other 
words, a plain reading of the provisions of section 19 would itself show ‘that the rules relating to all 
matters expressly required or allowed by the Act to be prescribed -by the rules such as those under 
sub-sections (4) and (5) of section 3 as well as rules authorised to be made under. the other provisions 
of sub-séction (2) of section 19 ona can only be made after. previous publication for a 
period not less than four weeks. The exercise of that power by the Government to make rules is 
itself subject to the condition that these rules are made only after previous publication andin so far as 
the rules relating to matters specified in sub-section (4) of section 3 are concerned, they must also be 
approved by-a resolution of the Legislative Assernbly. It is after complying with these pre-requisites 
that the rules have to be published in the Gazette under sub-section (5) of section 19 and upon such | 
publication they will have effect as if'enacted under that Act.” . : wast 
These are therefore clear authorities for the position that the prescription 
undersection 3 which is what rules 15 and 16 of the Turnover and ‘Assessment Rules 
are, must comply with the double condition, namely; conformation to the provisions 
of section 19 (4) and receiving the approval of the Legislative Assembly. As it is 
common ground that the rules 15 and 16 have not conformed to the requirements 
of section 19 (4) and if the interpretation placed upon section 3 (4) were applied; 


the rules would appear to be invalid. z 3 


.. On this part of the case, the learned Advocate-General who appeared for the 
State urged three points : (1) the decision of the Bench in Rangaswami-Chettiar & Co. 
v. Government of Madras*, requires reconsideration ; (2) when once a rule is published 
in the Fort St. George Gazette as a rule, there is an irrebuttable presumption that the 
provisions of section 19 (4) were complied with and that it is not permissible to go 
behind the statutory presumption ; (3) by reason of section ig (5) the rules-must be ' 
treated as part of the Act and their validity.could not therefore be challenged. | U 


So far as the first point is concerned, the decision of the Bench-is binding upon 
me and I cannot therefore accede.to the argument. In fact the learned Advocate- 
General wanted merely to have the-contention noted so that he might bein a.position 
to urge this point if the matter were taken up in appeal. Before considering the 
second of the points it will be convenient to dispose of the last. Without entering ' 
into the controversy that surrounds the interpretation of the words “shall have 
effect as if enacted in this Act” in section 19 (5); it is sufficiexit to point out thàt ' 
section 19 (5). assumes that the rules are validly promulgated and only such rules 
* have effect as if enacted in the Act”. ‘In other words, section 19 (5) has reference ` 
to the content of the rule and not to the manner of promulgation or the’ formali- - 
ties necessary to frame a rule. ` i m AM 


I shall now take up for consideration the second point urged by the learned .: 
Advocate-General. When section 19 (4) referred:to the rules being made after. 
previous publication, it was a reference to- section 7 of the General Clauses Act - 
(Act I of 1891) which enacts : 3 e OE C 

a ‘Where, by an Act to which this Chapter applies, a power to make rules is expressed to be giveri 
subject to the conditions.of the rules being made after previous publication, the following provisions: 
shall apply, namely:  . : ie A ERA E 3 ! T 

(a) the authority having the power to make the rules shall, before making them, publish a 
draft of the proposed rules ; D i i : I ND MD 

.. (B) the publication shall be made in such manner as that authority deems ‘to be sufficient 
or if the condition with respect to previous publication so requires, in such manner as the’Ceniral - 
Government or, as the case may be, the Provincial Government prescribes ; : Ee c 

(c) there shall be published with the draft a notice specifying a date at or after which the draft’ - 
will be taken into consideration ; $ p 


(d) the authority having power to make the rules, and where the rules are to be made with the. 
sanction, approval or concurrence of another authority, that authority also, shall consider any objec= -' 
—— ——— L———————— - 


` 


—— 








ii. (1957) 2 M.L.J. 281 : 8 S.T.C. 222. 
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tion or suggestion which may be received by the authority having power to make the rules from any 
person with respect to the draft, before the date so specified ; SU | 


: (6) the publication. in the Official Gazette of a rule purporting to have been made in exercise 


of a power to make rules after previous publication, shall be conclusive proof that the rule has been 
duly made.” . - s i 


The argument of the learned Advocate General was based on the fact that the rule 
was published in the Official Gazette and that this publication"attracted the terms 
of section 7 (e) of the General Clauses Act which I nave exfracted earlier. In 
my judgment his argument is wholly without force. Whether or not the pùblica- 
tion should purport to hive been made in exercise of the power to make rules it- 
cannot certainly apply to a case where the Government never intended to invoke ' 
or comply with the provisions of section 7 of the General Clauses Act.’ I have 
already drawn -attention to the fact that in paragraph 9 of the counter-affidavit 
filed by the State in this case it is admitted that the Government proceeded on the 
basis that for a rule to be made under section 3 (4) of the Act the only formality to 
be complied with was to have the Resolution approved by the Legislative Assembly 
and that they -did not concider it essential to conform to the requirements of Section 
19 (4) of the Act. In these circumstances, I consider that the second point raised 
by the learned Advocate-General should also be rejected. . 


This however does not conclude the case in favour of the petitioners because 
the- main argument of the learned Advocate-General was based on the*val&latiog 
of these rules by section 9 of the Madras General Sales Tax, Sales of Motor Spirit 
Taxation and Entertainments Tax (Amendment) Act, 1957. , This section enacts : 


. 
Section 9. “ Tax may be assessed or collected and licence fees levied or collected for the year 
1955-56 notwithstanding the retrospective operation of the amendments to the Madras General 
Sales Tax Rules, 1939, and the Madras General Sales Tax (Turnover and Assessment) Rules, 1939 
and all assessments made, taxes collected and licence fees levied for the year 1955-56 shall be deemed 
to have been made, collected or levied, as the case may be, as if these rules as amended were in force . 
at all relevant times : - DON H - - 


~ Provided that no act or omission on the part of any person shall be punishable as an offence 
which would not have been so punishable if this section had not been enacted.” : 


It was on the hasis of thé validation effected by the provision that I upheld in 
Guraviah Nadu v. State of Madras*, the retrospective operation of rules 15 and 16 
of the Turnover and Assessment Rules so as to permit a valid assessment to sales 
tax for 1955-56 . Based on the terms of section 9 and the statutory validation of 
these rules the ‘argument of the léarned Advocate-General was two-fold: (1) 
Though section 9 used the words “ notwithstanding the retrospective operation of 
the amendments” the validation was riot confined ‘to the objection basedwupon 
the notification of the 3rd September, 1955, being retrospective in its operation 
but it had a more extended operation and the language employed was sufficient 
to effect a statutory confirmation of-the rules and validate them whatever be the . 
nature of the -defects from which the rules suffered. (2) In Guraviah Naidu v. State 
of Madras’, this Court has held that by reason of section g the rules were validly . 
enacted ‘to enable an assessment to be made on‘dealers for the year 1955-56. If 
the rules were valid and effective for 1955-56, then it logically followed that the 
rules would be valid and effective for the subsequent years also. i ES 


As regards the first point, the learned Advocate-General referred me to the 
decisions which have dealt with the effect of mistaken assumptions contained in 
statutes.- Based on these decisions the point urged was that the fact that the Legis- 
lature mistakenly assumed that the only defect in the rules promulgated in the G.O. 
No. 2733 dated 3rd September, 1955, was the provision therein for their retrospective 
operation, was really itrelevant and would not control the operation of the validat- 
ing.séttion. In this connection he particularly relied on the decision of the Privy 
Council in E.H. Battat v. The King?. The question which the Privy Council was called 





I. (1957) 2 M.L.J. 469 : (1957) 9 S. T.C. 145. -  -2. LR. (1951) A.G. 519. 
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on to decide was the proper interpretation of section 5 of the Indemnity and Valida- 
SEP Ordinance (I of 1946) of the Singapore Colony. This section read (to 
quote only the relevant words) : 

“ All laws, proclamatións, orders, rules, regulations and legislative acts whatsoever made or issued 
during the evar period by or with the assent of any British or Allied military authority shall be deemed 
to have been validly made from the date of promulgation in the area concerned notwithstanding that 


any such law, proclametion, order, rule. . . . . may have repealed or amended or been in- 
consistent with any law previously in force ”. 


The contention urged before the Privy Council and which was rejected by their 
Lordships was that the validity given by this provision ** was limited to those pro- 
: mulgations ^ which would have been invalid only by reason of their having repeal- 

ed or amended or been inconsistent with any law previously in force. The sub- 
mission of counsel was that the law under which the appellant- had been convicted 
had been validly enacted and that consequently it would not fall within the 
restricted -validation which according to learned counsel section 5 was intended 
to effect. Lord Thaker delivering the judgment of the Privy Council repelled this 
contemtion saying (at pagé 530). - . f 

“ The draftsmen here is clearly envisaging the possibility of existing proclamations de facto in 
force being invalid in law and is intending to give them the force of law. The fact that he enumerates 
«certain specified defects which- might otherwise have rendered such instruments invalid does not, 
their Lordships think, limit the generality of the earlier words, which are sufficient to validate 
all the gnumerated instruments provided they have in fact been made or issued inthe period in 
question by or with the assent of the appropriate British or Allied military authority.” _ 2 

Basing himself on this passage and the interpretation of the validating pro- 
vision which found acceptance at the hands of the Privy Council, the learned Advo- 
cate-General wanted to read section g as if the words “ notwithstanding the retros- 
pective operation of the amendments to the Madras General Sales Tax Rules, 19395 
etc.”, were omitted. I agree with the learned Advocate-General so far, but the 
omission of these words however does not help him to the.extent needed, because 
there are no positive words in section 9 of Act I of 1957 as were found in section 5 
of the Indemnity and Validating Ordinance which the Privy Council had to deal 
with in the case just now referred to. In the latter section there was first a positive 
provision effecting validation of all rules made during a particular’period and then 
followed the clause commencing with the word “ notwithstanding ” so that if the 
reasons set out following the word “notwithstanding were omitted there would 
still remain the positive validation effected by the earlier portion of the section. 
Butif section 9 of Madras Act, I of 1957, were read without reference to the retros- 
pective operation, the section would read : 


* Taxes may be assessed or collected and licence fee levied or collected for the year 1955-56. . . 
and alBissessments made, taxes collected and licence fees levied for the year 1955-56 shall be deemed 
to have been made, collected or levied as the case may be, as if those rules as amended were in force 


at all relevant times.” ] j 

Still it would be seen that even if section g were in this form which is the utmost 
assistance which the.learned Advocate-General could derive from the decisions in 
E. H. Batiat v. The King}, there would be no statutory confirmation or validation of 
the rule to enable a valid assessment to be made for any other than 1955-56. The 
decision relied on by the learned Advocate-General does not in my judgment permit 
the Court so to read the section as to eliminate the reference to the assessment year 
(1955-56 which forms-as it were the essential part of the validation provision, I 
therefore reject the first submission of the learned Advocate-General on this part 
of the case. i i 


His second submission was-as I stated earlier based upon the illogicality 
involved in the statute having confirmed the validity ofthe rùle in regard to the 
-assessment for the year 1955-56 leaving the validity of the rule open to challenge 
for subsequent years, The argument was that the Legislature could not have 
validated the rule only inso far as it related tothe period upto 31st March, 1956 and 
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not confirm the validity of that rule for the later period. Here again I am le 
to agree with the submission of the learned Advocate-General. The questión is 
not one of logic but rather of interpretation of the words used. It was certainly 
open to-the State Legislature to-have effected a confirmation of a more extensive 
nature. But the Legislature did not do so, but expressly confined the validation of 
the rule so as to: permit assessment being made for one particular year. It would 
not be interpretation but an act of legislation for the Court to say that notwithstand- 
Ing that section 9 in terms restricts the scope of the validity of the rule'to the assess- 
ment year 1955-56 and ‘regularises the assessment for that year it has validated 
the rule for the subsequent years also. The language of section 9 precludes the 
argument advanced by the learned Advocate-General. ` ` ' 


The result is that these writ petitions succeed and the rule nisi issued will be 
made absolute. There will be no order as to costs in any of these petitions. 


"V.S. oe € Petition allowed : Rule nisi 
~ an made abselute. 
[FULL BENCH]. : 


`. IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
- Present :— Mir. P. V. RajamMannar, Chief Justice, Mr. Justice GANAPATIA. 
Privat AND Mr. JUSTICE VEERASWAMI. . 
S. P. L. P. Narayanan Chettiar l .. Afpellant* 
N. A. R. Annamalai Chettiar - .. Respondent, ° 


Madras Agriculturists Relief Act (IV of 1938), sections 7 and 19(2)—‘A debt payable at the commencement 
of the Act—Meaning of the word * payable *— Deposit before the Act—When a debt payable at the commence- 
ment. í 


The term ‘debt payable by an agriculturist at the commencement of this Act’ occurring in sections 
7 and 19 (2) of the Madras Agriculturists Relief Act should, having regard to the object and policy 
behind the Act, be construed as a debt owing by an agriculturist on the concerned date irrespective 
of the fact whether the debt (as in the case of a deposit) had become exigible or not. 


Ramanathan Chettiar v. Ramanathan Cheitiar, (1960) 1 M.L.J. 1: LL.R. (1960) Mad. 97, on this 
point held to'be wrongly decided. i 


The expression * a debt payable at such commencement’ occurring in section 19 (2) of the Act, 
merely refers back to the category of debts indicated in section 7 and does not by itself introduce a 
new classification of debts. 


Appeal against the Order of the Court of the Subordinate Judge of Devakottai, 
dated 23rd June, 1952 and made in I.A; No. 1187 of 1951 in O.S. No. 13 of 1944. 


: The Bench (Somasundaram and Ramaswami, JJ.) referred the questions to a 
Full Bench and the Reference came on for hearing before a Full Bench, 
(P. V. Rajamannar, Chief Justice, Ganapatia Pillai and Veeraswarai, JJ.). 

The Advocate-General (V. K. Thiruvenkatachari) and V. V. Raghavan, Advocate, ` 
for Petitioner. NS l 
R. Viswanathan for S. Tyagaraja Ayyar, Advocate, for Respondent. 


The Opinion of the Full Bench was expressed by 


Ganapatia Pillai, 7.—The following three questions have been referred to this 
Full Bench by Somasundaram and Ramaswami, JJ.— - 
1. Whether a debt incurred before 1st October, 1937, is not a debt payable by an agriculturist 


at the’ commencement of this Act'(22nd March, 1938) within the scope of section 7 of the Madras 
Agriculturists Relief Act (IV of 1938), if the due date for payment is later than 22nd March, 1938 ? 


2. Whether a deposit or other sum payable on a demand is a “ debt payable by an agriculturist 
at thfcommencement of this Act? notwithstanding that the creditor has not made the demand for 
payment on or before 22nd March, 1938? 


a a A a i aaa g 


* A.A.O. No. 721 of ig52 and  — Sot T . 26th April, 1960. 
C.M.P. No. 6577 of 1952. Eos : I 
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3. Whether the`conditions necessary for the application of section 19 (2) to a debt in respect of 
eg decree has been passed are the same or different from those applicable under section 7 of the 
This reference came to be made under the following circumstances. One Aruna- 
chalam Chettiar was carrying on money-lending business in partnership with his 
two sisters and anqther Subramanian Chettiar, at. Bogale in Burma prior to 1916. 
After Arunàchala,died in 1916 Subramania catried on the ‘business with the * 
remaining partners. The amount due to Arunachala ` was ascertained as 
Rs. 10,824-3-3 and it was credited in the nadappu account of the firm. 


Subramania died in 1924 and thereafter the- business was continued by his 
wife in partnership with one Palaniappa and others. Palaniappa in his turn.died 
in 1930 and thereafter his sons who are defendants 1 and 2 in the suit out of which 
this litigation emanates were substituted in his place-and the business was being 
carried on. In 1935 disputes arose among the partners. By this time the sum of 
Rs. %0,824 and odd invested in 1916 as due to Arunachala had swelled into 
Rs. 55,933-15-0. According to an award of the arbitrators passed on 31st July, 1935, 
this amount was apportioned between Arunachala (adopted son of Subramania) 
_,and his sister and defendants 1 and 2. Arunachala and his sister got Rs. 34,958-4-6 

and defendants 1 and 2 got Rs. 20,975-3-6. O.S. No. 13 of 1944 on the file 
of the Sub-Court, Devakottai, was instituted by the adopted son of Arunachala 
Sgainst defendants 1 and 2 who are the sons of Palaniappa, one of the partners of 
the firm for recovery of Rs. 20,975-3-6, with interest thereon. That suit was dis- 
pissed. Against the dismissal of that suit A.S. No. 254 of-1946 was preferred in 
this Court in 1946 by the plaintiff. On gth March, 1951, this appeal was allowed 
and the suit was decreed substantially as prayed for by the plaintiff. On 5th 
October, 1951, I.A. No. 1187 of 1951, was filed in the trial Gourt by defendants 1 
and 2 for the scaling down of the decree-debt in accordance with thé provisions of 
Madras Act (IV of 1938). That application was dismissed by the trial Court on 26th 
March, 1952. Against that order C:M.A. No. 721 of 1952 was filed to this Court 
on 4th July, 1952. C.M.P. No. 6577 of 1952 was also filed in this Court for the 
scaling down of the decree-debt in the view that if the trial Court had no juris- 
diction to scale down the decree-debt this Court should do so.. On 25th March, 
1953, a Bench of this Court dismissed this Civil Miscellaneous Petition and the 
Supreme Court on appeal reversed that decision? and remanded the matter and 
the Civil Miscellaneous Appeal No. 721 of 1952 for disposal by this Court. 
Thereupon the Bench dealing with the matters in question called for findings 
from the trial Court on four points and accepted the findings submitted by the trial 
Cour on the question that the petitioner in C.M.P. No. 6577 of 1952 was an 
agriculturist entitled to.the benefits of the Madras Act IV of 1938. 


.. The next question to be considered by the Bench was whether the debt had 
to be scaled down under sections 8 (2) or 8 (1) of ‘the Act. On the strength of a 
decision of this Court in Ramanathan Chettiar v. Ramanathan Chettiar®, it was contended 
before the referring Bench that the debt in the present case could not be scaled down 
under section 19 (2) of the Madras Act (IV of 1938) by reason of the fact that the 
debt in this case was not payable at the commencement of the Act and could not, 
therefore, fall within the definition of a “debt” contemplated under section 7 
of the said Act. As the referring Bench felt a doubt as to the correctness: of the 
ruling in Ramanathan Chettiar v. Ramanathan Chettiar? the questions mentioned at the 
beginning of this judgment have been referred to us for decision. s 


The salient facts may be stated in order to appreciate the contentions of the 
parties. The deposit was made in 1916 in a partnership firm. In 1935 this deposit 
was split up under an award of the arbitrators and the defendants in the suit hgcame 
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liable for the sum of Rs. 20,975 and odd as deposit. On 4th February, 1944, the suit 
was filed and it was dismissed on 18th February, 1946. On appeal the suiras 
decreed in full on gth March, 1951, for the entire claim in the plaint. It is common 
ground that the transaction in this case was a deposit and that a demand fox payment 
of the deposit as contemplated in Article 60 of the Limitation Act was made some- 
time in 1941, that is, after the Madras Act (IV of 1938) had come into force. Both 
the learned Advocate-General appearing for the applicant and Mr. Viswanathan 
appearing for the respondent agreed that Question No. 3 refefred to us did not 
really arise separately for consideration. But the answer to Questions 1 and 2 
depends upon the interpretation of the phrase f| all debts payable by an agri- 


culturist at the commencement of this Act" occurring in section 7 of the Act. ` 


Section 19 (2) of the Act was introduced by the Amending Act XXIII of 1948, 
which came into force on 25th January, 1949, for the specific purpose of enabling’ 
Courts to scale down decrees passed after Madras Act (IV of 1938) had come into 
force. The expression “a debt payable at such commencement” occurring in 
section 19 (2) of the Act, it is common ground, merely refers back to the category 
of debts indicated in section 7 of the Act and does not by itself introduce a new 
classification of debts. f 


Before we advert to the arguments addressed to us we may notice the relevant. 
statutory provisions. Section 3 (iii) of the Act defines debt thus :— 


“ Debt” means any liability in cash or kind whether secured or unsecured due from an agricul? 
turist, whether payable under a decree or order of a civil or revenue Court or otherwise but does not 


include rent as defined in clause (iv) or kanartham as defined in section 3 (1) (i) of the Malabar Tenancy 
Act, 1929.” : : * 


Section 7 of the Act so far as is relevant for the purpose of the present case is in 
these terms: ; 
“ Notwithstanding any law, custom, contract or decree of Court to the contrary, all debts payable 


by an agriculturist at the commencement of this Act shall be scaled down in accordance with thé 
provisions of this Chapter. . . . . ." à 


In indicating the manner of scaling down the debts falling under section 7 of the 
Act, sections 8 and 9 fix the date of the incurring ofthe debt as the.criterion. Section 
8 deals with debts incurred before the 1st October, 1932, while section 9 deals with 
debts incurred on or after the 1st October, 1932. Section 13 of the Act provides 
for the rate of interest payable by an agriculturist on new loans. It enacts that all 
interest due on any debt incurred by an agriculturist after the commencement of the 
Act-shall be scaled down so as not to exceed a sum calculated at 61 per cent. per 
annum. simple interest . . . . or at such other rate of interest as may be. n@tified 
by the State Government in the Official Gazette from time to time. 


The learned Advocate-General for the applicant contends that the term ** debt 
payable by an agriculturist at the commencement of this Act" (Act IV of 1938) 
should be construed as a debt owing by an agriculturist on the concerned date 
irrespective of the fact whether the debt had become exigible or not. d 


Mr. Viswanathan learned counsel for the respondent on the other hand con- 
tends that this phrase can only apply to debts which had become exigible at the 
commencement of the Act, that is, 22nd March, 1938 and he refers to the language 
of section r9 (2) of the Act in support of his contention that the phrase, “ the debt 
payable at such commencement” could have no reference to liabilities which had 
not become accrued and in respect of which a cause of action had not arisen. 


Before referring to the authorities cited on both sides we may at the outset 
mention that the term * payable " in connection with a debt has both a primary 
and agecondary meaning or in other words a basic and an extended meaning. 'The 
meaning of the word “ payable ” is thus given in the ** Shorter Oxford Dictionary ”, 
“ofa sum of money, bill, etc., that has to’be paid ; due, falling due (usually at or on 
a specified date or to a specific person),” E A 
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In the Dictiónary of English Law by Earl Jowitt the meaning of the word “‘pay- 
able®’ is thus rendered :— x i - . 
* a sum of money is said to be payable when a person is under an obligation -to payit. Payable 


may, therefore, signify an obligation to pay at a future time but when used without qualification, pay- 
able means hat the debt is payable at once as opposed to owing.” : 


These authorities ¿confirm our opinion that the term “payable” has two 
meanings ; (1) owing and (2) payable at a particular point of time, and when this 
expression is used without any qualification it generally means payable at once. 
“ Due and payable " is a common expression which we find in many of the statutes 

. and the term “ due ” always connotes a debt being payable or owed. If the basic 
meaning of the word payable is attributable to the clause in question we must hold 
that all debts owing by an agriculturist at the commencement of the Act would be 
liable to be scaled down under section 7 of the Act but if we construe this term in 
the other sense of being payable, that is to say, exigible or enforceable at the com- 
mencement of the Act different results would follow. Where two meanings could 
be aftributed to an expression or phrase occurring in a statute we should have re- 
course to an interpretation which would give the appropriate meaning in the con- 
text in which the phrase occurs. As early as Heydon's case,! the Court of Exchequer 
has laid down the following rules for interpretation of statutes and particularly 
statutes which are beneficial in character : 


e / (à) what was the common law before the making of the Act ; 
(2) what was the mischief and defect for which the common law did not provide ; 
(8) what remedy the Parliament had resolved and appointed to cure the disease ; and 


E 


(4) the true reason of the remedy., 


Occasions for the application of these rules had constantly come up before 
English Courts and it would therefore be pertinent to refer to a'few of the English 
decisions wherein these rules have been explained. Sir John Nicholl, M.R., stated 
as follows in Brett v. Brett?. . BEEN 

“The key to the opening of every law is the reason and spirit of the law; it is the auimus imponentis; 
the intention of the law maker expressed in the law itself taken as a whole. Hence to arrive 
at the true meaning of any particular phrase in a statute the particular phrase is not to be viewed 
detached from its context in the statute. It is to be viewed in connection with its whole context ; 
meaning by this as well the title and preamble as the purview or the enacting part of the statute.” 


In Rein v. Lane?, Blackburn, J., said :— 


“Tt is I apprehend in accordance with the general rule of construction that you are not only to 
look at the words but you are to look at the context, collocation and the object of such words relating 
to such matter and interpret the meaning according to what would appear to be the meaning intended 
to be c#veyed by the use of the words under the circumstances.” : 


In Re. No. 12 Regent Street, Oxford, Jenkins, J., stated thur 2— 


* In the construction of a statute it is, of course, at all times and under all circumstances perrmis- 
sible to have regard to the state of things existing at the time the statute was passed, and to the evil 
which as appears from its provisions it was designed to remedy.” i 

We hold that these principles are applicable to this case and in that view we can 
refer to the purpose of the legislation in question. Undoubtedly Act IV of 1938 
was intended to give relief to indebted agriculturists and to restrict the rate of 
interest payable by them and the method adopted for achieving the object was to 
scale down the debts in most cases by giving relief against interest outstanding and 
in other cases even by wiping off the debt where re-payments had exceeded twice 
the principal sum borrowed. : 


« 

For giving such relief the scheme of the Act created a dichotomy between the 
debts incurred before the commencement of the Act and those incurred thereafter. 
There was also a sub-division of the debts incurred before the commencement of 
the Act with reference to the date 1st October, 1932. Having regard to the various 
e—V<OVvXvX—o 
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provisions of the Act the overriding intention of the Legislature is clearly discernible 
and that was to give relief to the agriculturist in respect of his debts, which Were 
outstanding and unextinguished at the commencement of the Act, under the process 
of scaling down indicated in sections 8 and g of the Act. To accept the construction 
of the term ‘payable’ which commended itself to the Bench whiche decided 
Ramanathan Chettiar v. Ramanathan Chettiar}, one should attribute to that phrase the 
meaning that the debt in question should be enforceable at the commencement 
of the Act. The ratio decidendi of the learned Judges who constituted the Bench 


is contained in the following passage :— 


** But the question in the present case is whether the debt was one which would come within the . 
provisions of section 19 (2) of the Act. Section 1g (2) restricts the powers of amendment by the 
Court to a case where the debt was payable before the commencement of the Act. 


We have already referred to the fact that in the present case the decree was passed on the basis 
of a deposit made by the appellant’s father with the respondent’s father and that the demand for the 
return of the money was made on 2nd October, 1944. If the debt became payable only on demand 
it would follow that there was no decree in respect of a debt payable at the commencement ef the 
Act (IV of 1938). To such a case the provisions of section 19 (2) would not in terms apply.* It be- 
comes, therefore, relevant to consider the nature of the deposit and when it becomes payable.” ^ 


With all respect to the learned Judges we consider that in thus posing the question, 
for decision they did not pay attention to the context of the phrase “ payable at 
the commencement of the Act" occurring both in section 19 (2) and section 7 
the Act. The learned Judges referred to the decision in oachimson v. Swiss Ban 
Gorporation? and other decisions to hold that in the case of a deposit payable on 
demand the demand was essential to make the debt payable and enforceable angl 
consequently before the demand was made such a debt could not to said to be 
payable. We have no quarrel with the proposition of law laid down in Joachimson’s 
case?, that a deposit which under the terms of contract was payable only on demand 
could be sued for only after the demand was made. The scope of the rule in this 
case was considered in Arab Bank, Lid. v. Barclays Bank®. Certain observations 
occurring in this judgment seem to us to be apposite. In order to understand these 
observations it is necessary to set out the facts of the case briefly : In 1939 the Axab 
Bank opened a current account with the Barclay's Bank at its Jerusalem branch and 
deposited a certain sum ofmoney. The mandate held by Great Britain over Palestine 
expired by the midnight of May 4, 1948. Immediately thereafter war broke 
out between Israel and the Arab States and by reason of the hostilities in Jerusalem 
performance of contract became impossible. The branch of Barclay's Bank at 
Jerusalem was closed on the day previous to 14th May, 1948 and did not re-open 
until July, 1948. In October, 1950, the Arab Bank sued the Barclay's Bank for 
repayment of the amount standing to its credit in the current account as money 
had and received to its‘use-on the ground that the contract had been frustrated by 
the outbreak of the war. Barclay’s Bank had paid the amount of the credit balance 
to the Custodian of the properties of the absentees appointed under the legislation 
of the State of Israel. On these facts the House of Lords held that the right to be 
paid the credit balance survived the outbreak of the war, and remained intact 
subject to the legislation of the State of Israel and that since the amount was legally 
paid to the Custodiar it would not be recoverable by the Arab Bank from the Barclay's 
Bank. After referring to the rule laid down in spite of the rule which prohibited 
the bringing of an action for repayment of the deposit before a demand could 
be made, the right to recover the debt was not destroyed merely because no action 
could be brought to recover the debt without a previous demand. Lord Reid 
in speaking of this right of the creditor described it in these terms : 
. -. * At one stage of this case the appellants maintained that they had made a demand for payment 
before the outbreak of the war but they did not now manitain that and therefore tbe position is that 
at thegutbreak of the war they had no cause of action against the respondents but in my judgment 


that does not mean that there was no debt owing to them by the respondents. The sum at their 
credit, was immediately payable to them. It is true that it was only payable in a particular place 
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and that to get the money they had to go there and ask for it but the case is in my opinion quite differ- 
ent fom a case where one party still has to perform some service or fulfil some obligation under the 
contract in order to earn the money. . . . . But the sum to the credit of a customer on current 
account has always been regarded as a debt due by the bank.to the customer." . i 


Referring to Joachimson’s caset the learned Judge observed thus :— 


“ Indeed I think that in Joachimson’s case!, Atkin, L.J., recognised that there is a debt before any 
demand for payment js made.” es : 


This . decision clearly recognised that a.debt may be payable but still not en- - 
forceable at a particular point of time. If we understand it aright the rule laid 

' down in Joachimson’s case! only serves to obviate the necessity, of the customer suing 
for the return of every item of deposit under peril otherwise of its recovery being 
‘barred by limitation. Mr. Viswanathan contended that the termi ‘ payable’ 
by itself may. be of neutral significance but in the phrase we have to consider it 
occurs in conjunction with the point of time at which the debt became payable. 
From this he argued that the term ‘ payable’ had been used in this phrase only in 
the sense of being exigible or enforceable or recoverable at a particular point of time. 
He instanced his argument by referring to a mortgage debt the payment of which 
was specifically provided by the mortgage deed to be due on a date occurring : 
“beyond the date of the commencement of Act I'V of 1938 and posed the question how 
could such a mortgage debt by payable at the commencement of the Act while 
the cóntrüct itself provided that it Was payable at a future date. Our short 
answer to this argument is that the term ‘ payable’ in the contest of sections 7. and 
19 (2) of Act IV of 1938 can only mean owing, and not exigible, Mr. Viswanathan 
referred us to some decisions in connection with the construction of the term-*.pay- ' 
able’. The first decision he referred to is The Delhi Cloth General Mills & Co. v. 
Harnam Singh? we are unable to find any assistance from this judgment which does 
not deal with any analogous question. ` He next referred to the decision In re Bihar 
B and Rand E Works?. ‘The question for consideration in that case was whether the 
words ‘ due and payable’ occurring in section 530 (1) (a) of the Indian Companies 
Act, 1956, would apply to a payment of arrears of sales tax payable by a company 
in liquidation. Sahai, J., held that the words * due and. payable’ were not synony- 
mous and having regard to the facts of that case he held that the debt in question 
was entitled to priority under section 530 (1) (a) of the Companies Act since. the 
arrears of tax became payable. within a period -of 12 months indicated in that pro- 
vision though the debt had accured long prior to that period . The words used in 
this enactment (the Companies Act) have no resemblance to the words used in the’ 
sections which we are now called upon to interpret. In innumerable decisions 
of this Court ever since the Act IV of 1938 was put on the statute book this Court 
has fiken the. view that all debts outstanding and due by an agriculturist whether 
payable or not in the. sense of being enforceable at the commencement of the Act 
could be scaled down under the Act. Even debts re-payable by instalments some 
of which fell due after the date of the commencement of Act IV of 1938 have'been 
scaled down and as an instance we may refer to the decision in Edupuganti Pichayya 
v. Gonnuguntla Venkata Ranga Rao*. To hold that all these decisions of.this Court 
were wrongly decided we must have more Convincing reason than the argument ' 
of Mr. Viswanathan that the literal interpretation of the words ‘ payable at-the 
commencement of the Act? should be adopted. by us in preference to the interpretà- ` 
tion which, accords with the context and the stated object of the legislation. To 
hold otherwise would mean that the provisions of the Act though intended to give 
relief.to-agriculturists from their indebtedness is confined to cases where such debts ` 
were enforceable in any Court'of law at.the commencement of the Act and that the 
Act left out of its purview the class of cases in which debts though incurred before . 
the Act became enforceable through the medium of law Courts after 22nd March, ` 
1998. Un 
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The word ‘ due’ occurring in the definition of * debt? section 3 (iii) is a t 

of wide import and according to the Dictionary of English Law it means. Es 

** anything owing, that which one contracts to pay or perform to another, that which law 
or justice requires to be paid or done, — As applied to money ‘ due’ means either that it is owing or 
thatitispayable. In other words it may mean that the debt is payable at once or at a futuge time." ` 
Having regard to this we have no doubt that the term ‘ due’ occurring in section 
3 (iii) of the Act can only be given its extended meaning and not ike restricted mean- 
ing. Consistent with this definition of debt due by an agriculturist we can only 
apply the primary meaning of the word payable in interpreting the phrase ‘ debt 
payable at the commencement of this Act’, occurring both in sections 7 and 19, (2) . 
of the Act. To hold otherwise the learned Judges who decided Ramanathan 
Chettiar’s case! referred to Govindasami Gounder v. Ramaswami Gounder?, Bancharam 
Majumdar v. Adyanath Bhatiacharjee,? , and other cases. In the Govindasami Gounder’s 
case? the suit was laid on a promissory note which was executed subsequent to 
the commencement of Act IV of 1938. The interpretation placed in that decision 
upon the expression ‘ payable at'such commencement’ cannot have any relevance 
to the point which we are called upon to decide. In the Bancharam’s cast? the 
question arose whether the debt was in existence when it was still not payable 
for the purpose of deciding whether a certificate for its collection could be issued 
under the Succession Act. The Bench distinguished this decision on the ground* 
that the decision merely held that the debt in that case was payable buf that had 
no relevance to the question, whether it was a debt which would come within thé 
provisions of section 19 (2) and section 7 ofthe Madras Act (IV of 1938). This deci- 


. Sion also, in our opinion, does not touch the point we have to decide. The other 


decisions relied on by the Bench, viz., Mohammad Akbar v. Attarsingh* and Ramaswami 
Chetty v. Manickam Ghetty®, are cases which arose under Article 60 of the Limitation 
Act and'dealt with the point whether in the case of a deposit made to a banker 
under the condition that the deposit would he payable-on demand the amount would 
be payable without any demand being made for it. This is not the point which 
we are called upon to decide. i 


In our opinion Ramanathan Chettiar v. Ramanathan Chettair®, in holding otherwise 
on Questions 1 and 2 was wrongly decided and we;answer Questions 1 and 2 in the 
affirmative. : s : 
^ The papers will be returned to the Bench for disposal of C.M.P. No. 6577 of 
1952 and the Civil Miscellaneous Appeal No. 721 of 1952 in the light of the opinion 
expressed by us. — i : 

VS. | 07 ` Se Reference answered. 
` IN THE HIGH COURT OF JUDICATURE AT MADRAS. * 

Present :—Mr. Justice RAJAGOPALAN AND Mr. Justice SRINIVASAN. 
The Kumbakonam Mutual Benefit Fund, Ltd., Kumbakonam Applicant* 


v. DE 
The Commissioner. of Income-tax, Madras . e+ Respondent. 


Lo Intome-Tax Act (XI of 1922), section 10'(1)—Incorporated Mutual Benefit Fund —Dealings with share- 
holders only—Benefits available to share-holders only—Interest or profit arising. from dealings with share-holders 
—Exemplion from tax—Principles. : E : 

The two features that must exist before the income of a Mutual Benefit Fund like the one in the 
present case can be exempt from tax are firstly the profits made by the Fund must aris¢ from its 
own members and secondly there should be mutuality in the sense that the contributors to the profits 
must also be participators therein. There should be complete identify between the body of contri- 
bütors and the body of the participators.. If these features are available the fact the body has been 
incorporated and has a juristic personality would make no difference. 
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The fact that though all the members of the Fund are entitled to share in the surplus profits it is 
-only a part of the members who had availed themselves of the facilities for taking loans would contri- 
‘bute thereto would not affect mutuality. What is required is both the right to contribute and the 
right to participate must be available to an identical body and itis not necessary that every 
member should contribute before he can be allowed to participate. 


Thestotal of the net profits is profits which arise from within. Though part of the profits only is 
immediately divisible and part of the profits go towards the Reserve Fund, depreciation, short reali- 
:sations and building fund since the members are entitled to the benefits thereof the total of the net 
profits are exempt fgom tax. 


Case referred to the High Court by the Income-tax Appellate Tribunal, under 
section 66 (1) of the Indian Income-tax Act, 1922 (XI of 1922), in R.A. Nos. 
746 to 753 of 1955-56 on its file (I.T. A. Nos. 69 to 76 of 1955-56, Assessment years 


1946-47 to 1953-54) for decision on the following questions of law, viz:— 


(1) ** Whether there were materials for the Tribunal to hold that the assessee is a banking 
concern assessable under section 10 for all the assessment years and not exempt?” 


(2) “ Ifthe answer to the above question isinthe affirmative, and against the assessee 

, whether the payments to the non-recognised provident fund by the assessee for the six years of 

assessment 1946-47 and 1948-49 to 1952-53 are allowable deductions under any proyisions of 
the Act?" 


, R. Kesava Iyengar for M. Subbaraya Iyer and S.R. Krishnamacharya, for Applicant. 


C.S. Rama Rao Sahib, Special Counsel for Income-tax and S. Ranganathan, on 
behalf of the Respondent. 


The Judgment of the Court was delivered by 


Srinivasan, F.—The question raised by this reference relates to the assessability 
“of the income of the Kumbakonam Mutual Benefit Fund, Ltd., for the assessment 
years 1946-47 to 1953-54. It is desirable at the outset to set out the previous history 
-of the income-tax proceedings relating to this case. As long back as in 1917-18 an 
assessment was made. But only the income from non-members of the fund by way of 
interest on Government securities and bank deposits and income from property were 
subjected to tax. In doing so, reliance was apparently placed on the ruling of our 
High Court given in Secretary, Board of Revenue, Madras v. The Mylapore Hindu Perma- 
ment Fund, Lid.1. Several years later, the case of the Commissioner of Income-tax v. 
Madura Hindu Permanent Fund?, was decided by the High Court. Certain observa- 
tions were made by the learned Judges which appeared to suggest that the Mylapore 
Hindu Permanent Fund case! did not attract the principle laid down in New York 
Life Assurance Co. v. Styles’. On the basis of these observations assessments were 
made on this assessee for the assessment years 1932-33, 1933-34 and 1934-35. Before 
ithe assessee could canvass the correctness of these assessments by way of reference, 
another decision was rendered by our High Court in Sri Meenakshi Swadeshi Saswatha 
Nidhi, Lid. v. Commissioner of Income-tax, Madras*, wherein the Mylapore Hindu 
Permanent Fund decision! was re-affirmed. Accordingly the Commissioner of Income- 
‘tax set aside the assessments made on this assessee for the above assessment years. 
From then onwards the assessee was being assessed only in respect of income derived 
from non-members. . 


English and Scottish Foint Co-operative Society v. Commissioner of Income-tax, Madras®, 
"was decided by the High Court in favour of the assessee on the application of the 
principle of the Styles’ case.” The correctness of this decision came to be considered 
in English and Scottish Joint Co-operative Wholesale Society, Ltd. v. The Commssioner of 
Agricultural Income-tax, Assam®, by the Privy Council. In this case the Privy Council 
examined the applicability of the Styles case?, to cases like the appellant Society before 
them and held against the appellant. On the basis of this decision the Department 
proceeded to re-open the assessment during the last eight years holding that the 
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fund was an ordinary banking institution, and that in the absence of such of those 
special features which would afford immunity to mutual fund concerns from income- 
tax, its income was assessable to tax. This conclusion of the Income-tax Officer 
was concurred in by the Appellate Assistant Commissioner. The Tribunal in a 
consolidated order relating to the eight assessment years in appeal held against the 
claim that the assessee fund ir a mutual benefit society, and that the cardinaf require- 
ment of complete identity between the contributors and the participators to the 
common fund was not available in this case. The nature of the,business was held 
by the Tribunal to be that of an ordinary banking concern though the business was 
restricted to its members or shareholders. But this restriction was held by the Tribu- 
nal not to take the income of the assessee out of the purview of the charging sections . 
of the Act. 


On an application under section 66 (1) of the Act the following question has 
been referred to us: 


** Whether there were materials for the Tribunal to hold that the assessee is a banking concern. 


assessable under section 10 for all the assessment years and not exempt?” : Loi 


Another question, which was also referred, related to the payments made by the 
assessee-fund to a non-recognished provident fund which were claimed as allowable 
deductions. That question not having been pressed before us, it will be treated * 


as withdrawn. 


Before dealing with the question, it is necessary to set out the facts relating 
to the constitution of this Fund. The Fund appears to have been originally 
incorporated under the Companies Act in 1903. At that time it was almos% 
identical in the scope of its operations with the Mylapore Hindu Permanent Fund, 
to the constitution of which we shall refer in due course. In 1938 certain changes 
were made and the Fund, as at present constituted, has the following features. Ac- 
cording to the Memorandum and Articles of Association of the Fund, the objects. 
of the Association are among other things to enable the shareholders to save money, 
to invest the shareholders’ savings in a prescribed manner, to advance loans at. 
favourable interest, to receive deposits and to borrow if need be, etc. The nominal 
capital of the Association was fixed at Rs. 33 lakhs divided into as many shares of 
rupee one each. The Articles of Association however limited the scope of the Memo- 
randum in a particular manner. Article 5 lays down that the Fund shall have 
dealing only with its shareholders. Under Article 3 a shareholder or member is 
defined to mean the duly registered holder for the time being of a share of the Fund 
and to include also applicants for shares pending allotment provided that allotment 
is made. The Fund is authorised to receive deposits of money only from share- 

holders and from no one else. These deposits are of two kinds, fixed deposit and. 
recurring deposits. Interest is allowed on fixed deposits. Recurring deposits are 
of three kinds. Any shareholder could deposit a rupee per month for a period of 46, 
86 or 24 months, and at the end of the period he is entitled to receive Rs. 50, Rs.100 
or Rs.25 respectively. Loans of different kinds could be granted by the Fund but 
only shareholders were eligible for loans. Several of the rules make it clear beyond. 
doubt that in so far as the benefits of the Fund are concerned, they are available 
only to shareholders or members and to no one else. The net ‘ profits * of the Fund 
consisting, presumably of the interests realisations from members taking loans and 
from outside investments less interest paid by the Fund to members making fixed or 
recurring deposits and other expenses of management is dealt with in a particular 
manner under Article 100, which sets out that 20 per cent. of the net profits shall be. 
transferred to the reserve fund, 10 per cent. for the depreciation of immovable pro- 
perties and other securities, 5 per cent. for short realisations and 5 per cent. for the 
building fünd. ‘Fhe balance of 60 per cent. is tobe divided-among the shareholders, 

^as divælend not exceeding 9 per cent. per annum of the amount of the share money 
paid up. The balance if any is to be appropriated to such fund as the directors 
might deem fit. It will be noticed: that the distribution to thé shareholders is called. 
dividend. It is not necessary to notice the other articles. i 
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The promiüent feature that is clearly discernible from the above is that the 
Fund is prevented from having any dealings with outsiders, meaning thereby persons. 
who are not members of the Fund. It is true that thé Fund is competent to invest 

‘its surplus funds over and above what it requires for its loans to its members in Govern- 
ment sequrities or in landed property in order to enable it to eara interest. But 
interest so earned is admittedly outside the scope of this reference. There is no 
claim put forward by the assessee-Fund that such interest is also exempt from income- 
tax. What we are specifically concerned with in this case is interest or “ profits '" 
earned by the Fund from the transactions with its members. It should be clear 
from the foregoing that such profits are comprised of interest payments by the mem- 
bers in respect of the loans taken by them from the fund. The short contention of 
the assessee-Fund is that in a fund circumscribed in the above manner in its activi- 
‘tics, since the “ profits " made by the assessee arise only from its members, the prin- 
ciple of the Mylapore Hindu Permanent Fund case! and other cases that followed it would 
apply and render this profit exempt from income-tax. For the Department the 
argyment has been that the Fund is an entity quite apart from its members, and that 
this different capacity of the Fund cannot be ignored in the circumstances of the 
case, and if that is so, the Fund can rightly be subjected to tax on its profits, though 
realised from its members. 


It is necessary to examine the principle that has been enunciated in the several 
reviqus decisions. "The earliest case is that of the Mylapore Hindu Permanent Fund, 
b ecided by our High Court. That fund was also registered under the Indian Compa- 
nies Act. It started with 11,904 shares and increased it to nearly ten times that 
mumber. A shareholder subscribed one rupee per share per month and at the end 
of seven years during which he had so subscribed Rs. 84, the fund paid Rs. 102-8-0 
when he ceased to be a shareholder. The amount of Rs. 18-8-0 so earned by a 
shareholder was the guaranteed rate of interest. A defaulting shareholder, that is 
one who did not pay monthly subscriptions in time, had to pay default interest. The 
Fund also granted loans to be shareholders, apparently from out of the amount 
realised by way of subscription. Such amounts as were not immediately required 
were invested on fixed or current deposits in outside institutions such as public banks 
and earned interest. The excess of interest earned by the Fund over the expenses of 
the institution and the interest earned by the shareholders was regarded as the profits 
of the Fund, which were utilised for (i) the Reserve Fund, (ii) payment to directors 
subject to a certain maximum and (iii) distribution among the shareholders with 
reference to the number of shares and the number of months during which they held 
them. The learned Judges found that the earnings of the Fund consisted chiefly 
of interest from the shareholders either on loans.or on overdue subscriptions and 
occásgpnally interest from outside investments, and that so far as the latter was con- 
cerned, it was liable to income-tax. With regard to the first item of earnings, it 
was decided that the principle of the Styles’ case?, should apply. That principle was 
explained to be that eo 


“income to be taxable must come in from outside and not from within. The fact that the Fund. 
is a legal entity for certain purposes does not matter, for, in the language of Lord Watson ‘it represents. 
the aggregate of its riembers', and the members are the participators of its profits and * I do not think 
that their complete indentity can be destroved or even imparied by their incorporation, ” 3 


The learned Judges went on to hold further in “ Styles? case? as in the case before us. 
the persons dealt with and the participators are identitical.” The conclusion was: 
accordingly “that all earnings of the Fund from within are governed by the Styles? case®: 
not liable to be taxed.” ` » 5 


Another Full Bench of this Court in deciding the Commissioner of Income-tax v. 
The Madura Hindu Permanent Fund?, was inclined to the view that the Styles! case? did: 
not govern either the Mylapore Fund case! or the English and Scotüsh Co-operative 
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Wholesale Society v. Commissioner of Income-tax, Madras1. The learned Judges did not 
however go to the extent of saying that those cases were wrongly decided, but con- 
tented themselves with observing 3 


“I think that itis hardly right to say that the New York Life Insurance Co. v. Styles? governed either 
of the two cases referred to—and it does not govern this case—although the observations made by 
their Lordships in their judgment certainly support the result arrived at in bojh. Iam not disposed 
to say therefore that'those two cases were wrongly decided although, in my opinion, The New Ye ork 
Life Insurance Co. v. Styles? does not govern them.” 


Though the answer to the specific question that was before them “ Are the facts 
of this case such that the ruling in the New York Life Insurance Company v. Styles?, can 
be applied to them?” was couched in the above from, relief was given to the assessee 
on the ground that “the guaranteed interest on capital borrowed for the purpose- 
of the Fund’s business and that its payment is not in any way dependent on the 
earning of profit ", and that it was deductible under section 10 (2) (iiè) of the Acts 


Notwithstanding the doubts cast on the applicability of the Styles’ case?, to Futads: 
of this kind in the Madura Permanent Fund case?, the principle of the Styles’ case®, was 
held applicable in the Sivaganga Sri Meenakshi Swadeshi Saswatha Nidhi, Lid. v. Gom- 
missioner of Income-tax*, to that fund, which was precisely of the same constitution and 
carried on the same business as the Mylapore and Madura Permanent Funds. The i 
judgment is a very short one and gives no grounds. In the statemerit of the case 


submitted by the Commissioner the ground was taken that the earlier Madura Hind? 
Permanent Fund decision? decided that the Styles cese®, did not govern the Madura Hindu 
Permanent Fund or the Mylapore Hindu Permanent Fund and that the Mylapore 
Hindu Permanent Fund decision®, was not followed in the Madura Fund decision®. But 
the Full Bench which included two of the Judges who had participated in the Madura 
case*) held that the decision in the Mylapore Hindu Permanent Fund case”, applied. 


The question was again considered by another Full Bench in Tanjore Permanent 
Fund, Ltd v. Commissioner of Income-tax*. Here also the Fund was a company incorporated 
under the Indian Companies Act. It.had a share capital, the amount of each share 
being payable in monthly instalments of Re. 1 the share account being closed on the 
expiry of 45 months by the member or share-holder being paid Rs. 50. Deposits 
were accepted from the shareholders on which interest was allowed to them. The 
collections of the Fund were lent to the shareholders at specified rates of interest. 
The Fund did no business with anyone other that its shareholders. On the question 
whether the profit derived by the Fund from the shareholders was assessable to tax, 
the Full Bench held that the Mylapore Hindu Permanent Fund case?, applied that the 
Fund, though registered as a company, was not really a company but a mutual bene- 
fit society with a fluctuating capital, and that the income in question was “not 
assessable. The importance of this decision consists in the fact, that it was held 
that there was no real conflict between the decisions in the Mylapore Hindu Permanent 
Fund case, Madura Hindu Permanent Fund case*, for the reason that the latter case 
dealt with a different question altogether, namely, whether the guaranteed interest 
paid to the shareholders was an allowable deduction as interest on capital. Infer- 
entially therefore if follows that the principle of the Styles’ case?, was held to govern 
cases of this kind. 


The question whether a Fund of a similar nature was a banking concern or a 
mutual benefit society again came for consideration in Trichinopoly T. H. P. Fund v. 
Commissioner of Income-tax, Madras’. ‘This case is of more importance. Though in 
outward form the features of that Fund were almost similar to those of the Mylapore 
Hindu Permanent Fund, it appeared that the rules of the Fund provided for the 
grant of loans to non-members as well. The learned Judges observed in dealing 
with the facts : 5 
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“ The Trichinopoly Tennore Hindu Permanent Fund, Ltd., however, differs in material respects. 
fram the Mylapore Hindu Permanent Fund, Ltd. The company obtained, as I have already men- 
tioned, considerable income from loans to non-members. No doubt it now only gives loan to persons. 
who become * members’ but it is said that the membership is in many cases merely nominal and 
that the company carries on in reality the same business as it did before the memorandum and the 
articles of association were altered. It appears to us that there is much substance in this contention. 


A person who wants 2 loan can obtain one from this company if he pays one rupee for a share” 
and he is entitled to have that one rupee paid back to him at the end of two years. The nominal 
members, those who,had taken one rupee shares, invested practically nothing and consequently nothing 
was paid to them out of the profits either by way of dividend or in reduction of interest. By borrowing 
from the company they made for the company large profits, in which they were not allowed to share. 
In the circumstances it is impossible for the company to contend that it is a mutual benefit society 
and its income is not taxable.” . 

It appears from the facts set out in the judgment, and in the statement of the case 
' that, while the company had a large number of permanent shareholders with a 
Share capital of Rs. 9,90,000, in order to effectuate the dealings with non-members, 
the company created what may be broadly described as non-permanent shares. A 
. pgson who was not a shareholder but wanted a loan from the company became a 
nominal shareholder paying one rupee. This amount he was entitled to withdraw 
atthe end of two years. It was therefore possible for him to cease to be even a 
nominal shareholder while continuing to be indebted to the fund in respect of the 
+ loan which he had taken and on which he paid interest. This was practically a 
dealing with a non-member, and obviously such a person did not become entitled 
eto any ‘distribution of the profits by way of dividend to which the permanent 
shareholders were entitled. ‘The absence of any mutuality between the contributor 
and the participator which was an undeniable feature of the transaction led to the 
econclusion, that it was not a mutual benefit society with consequent immunity from 
tax. 

From a consideration of the above decisions it is clear that the principle of the 
Styles’ case!, has been repeatedly held to apply to funds which are similar in their 
constitution and operations to those in the present case. But the case of the Depart- 
ment is nevertheless that the activities of the assessee fund are tainted by commer- 
ciality, and what the members get is not a share of the common fund but a dividend 
on their capital, and that therefore the fund is no different from a banking concern. 
Since the question has been debated at length and we have been taken through a 
large number of English decisions which explain the Styles’ case! for various view- 
points, we shall proceed to examine these decisions; 


In Equitable Life Assurance Society of United States v. Blshop?, Styles’ caset, was dis- 
tinguished from an earlier decision referred to as Last’s case?. Smith, L.J., observed : 


“ Tt seems to me that the main distinction that they (House of Lords) drew between Styles’ case? 
aridgLast's case? was that in the Styles’ case! it was a case of mutual insurance pure and simple, and that 
there was no company, as in the present case, and as there was in the Last’s case*; but in reality I may 
phrase it in this way. The members of the Company which did exist—that is, the members of the 
Mutual Insurance Company—were partners inter se and there was no profit making at all in the 
concern, and that therefore that distinguished Styles’ case! from Last’s case?. Now why do I say this? 
In the first place, I find in Styles’ case? it is stated in the case which was drawn up—“The Company 
has no shareholders and there are no shares. The Company is organised for and (except as herein- 
after stated) does business solely under the plan of mutual insurance.” ‘There was no company 
other than the Mutual Insurance Company ; there were no directors ; there were no shares; and there 
were no shareholders. Lord Halsbury in Styles’ case!, and Lord Fitzgerald (who was one of the 
majority in Last’s case? did not think that made any difference at all, but the other Law Lords who 
took part in this case and Styles’ case! thought it did.” A 


ane learned Judge went on to state 


“Tn the assets of the company these policy-holders had no property, and they had no right to any 
share in its management. There existed, in that case, beyond doubt, a corporation carrying on 
a trade from which profits or gains arose or accrued to it, the only controversy being whether, inas- 
much as the corporation had agreed to permit those with whom it dealt to take a share of the profits, 
that part of the surplus income which was thus applied was to be regarded as expenditure for 
the purpose of enabling the corporation to earn profits, or as profits arising oraccruing to it.& 
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It would appear from this therefore that where the company is a distinct per- 
sonality, distinct from the members that compose it, the profits earned by trasnàc- 
tions with persons entirely outside the company was regarded as profits earned by 
the company and the division of the profits among the members was not construed 
as anything other than expenditure enabling the earning of the profits by the com- 
‘pany. It should be remembered, however, that though in Styles? caset, there: was 
an incorporated company, its existence was regarded as immateriél in the particular 
features of the case and that company had no transactions with any other than its 
own members. 


Liverpool Corporation Trade Association, Lid. v. Monks?, to which the principle. of 
Styles’ case1, was held inapplicable, has been relied upon by the Department. 
Rowlatt, J., in explaining Styles’ caset, said : ; . 


“ the corporation is merely an entity which stands at the back and all it is doing is to collect 
from a certain body of pcople certain funds and hand them back to them as far as they are not wanted; 
to put it very crudely, that is about what it comes to. In a case like that it does not matter whether 
there is an incorporation or not, because there is nothing belonging to the corporation which is gever- ` 
able from what belongs to the aggregation of individuals—nothing. But in a case of this kind, where 
there is a share capital, with a chance of dividends, a chance of a right to dividends if declared, upon 
the share capital, and to one-side of that a dealing with people who happened to be the owners of the 
share capital, affording benefits to those people one by one individually, for which they pay money 
‘by way of subscriptions and by way of entrance fees as a sort of overriding subscription, if I may use 
that word, which opens the door to subscription, there is no reason at all for saying that,you gre to 
neglect the incorporation, or that you can regard otherwise than as profits the difference which is* 
obtained by dealings between that corporation and people who happen to be its members." 


On behalf of the Department, it is argued that the features relied upon by, 
Rowlatt, J. in holding against the appellant in that case exist in the case of the asses- 
see-fund, in the sense that here also is a company earning profits and declaring divi- 
dends to the shareholders. But from the facts it appears that the corn trade asso- 
ciation, besides providing for its shareholders certain facilities extended precisely the 
same facilities to others on payment of subscriptions. This was a prominent feature 
which distinguished it from Styles’ case1; the question naturally arose why when 
what was earned by transactions of the company with non-members was undoubtedly 
profits, identical transactions with members should not be held to result in profit 
and why in those circumstances the incorporation should be ignored. 


In yet another case, Thomas v. Richard Evans &? Co.9?, Rowlatt, J., noticed : 


“The principle laid down in the New York Insurance Company case! is that no one can make a profit 
out of himself. That is true, but I am not at all sure that it does not confuse us in this case. Buta 
company can make a profit out of its members as customers, although its range of customers is limited 
to its shareholders. Ifa railway company makes a profit by carrying its shareholders, or, if a trading 
‘company, by trading with its shareholders—even if it is limited to trading with them—makes a ffofit, 
that profit belongs to the shareholders, in a sense, but it belongs to them qua shareholders. It does 
not come back to them as purchasers or customers. It comes back to them 2s shareholders, upon their 
Shares. Where all that a company does is to collect money from a certain number of people—it does 
not matter whether they are called members of the company, or participating policy holders—and 
apply it for the bénefit of those same people, not as shareholders in the company, but as the people 
who subscribed it, then, as I understand the New York case1, there is no profit, If the people were to 
do the thing for themselves, there would be no profit, the fact that they incorporate a legal entity 
to do it for them makes no difference, there is still no profits. "This is not because the entity of the 
company is to be disregarded, it is because there is no profit, the money being simply collected from 
those people and handed back to them, not in the character of share-holders, but in the character of 
those who have paidit. That, as I understand it, is the effect of the decision in the New York case. 1? 


The broad principle was there laid down that, if the interest in the money does 
not go beyond the people or the class of people who subscribed it, then just as there 
is no profit earned by people subscribing if they do the thing themselves so 
there is none if they get a company to do it for them. 


Degling with Styles’ case!, and laving down the tests of mutuality Lord Macmillan 
said in Municipal Mutual Insurance, Ltd. v. Hills* : 
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* As the common fund is composed of sums provided by the contributors out of their own moneys, 
any'surplus arising after satisfying claims obviously remains their own money. Such a surplus result- 
ing merely from miscalculation or unexpected immunity cannot in any sense be regarded as taxable 
profit. This was clearly laid down in the case of New York Life Insurane Co. v. Styles! and is now beyond ` 

ispute. : 


The éardinal requirement is that all the contributors to the common fund must be entitled to 
participate in the surplus and that all the participators in the surplus must be contributors to the 
common fund ; in other words, there must be complete identity between the contributors and the 
participators. If the wequirement is satisfied, the particular form which the association takes is imma- 


terial. 


Now this cannot be predicted of the employers’ liability insurance and the miscellaneous insurance 
business conducted by the appellant company. The common funds created to meet employers’ 
liability claimis and miscellaneous claims are contributed by those who have taken out policies against 
these risks respectively, and these contributors include both persons who have and persons who have 
‘not taken out fire policies, but the surpluses arising redound, not to the benefit of all the contributors 
to the common funds, but to the benefit only of those contributors who happen also to be holders 
of fire policies. Certain of the contributors to those common funds thus benefit at the expense of the 
other contributors. This is, in my opinion, sufficient to negative the contention that either the em- 
ployes ability business or the miscellaneous business of the Appellant Company is conducted on a 
mutua basis. 


In the National Association of Local Government Officers v. Matkins?, Finlay, J., 
observed in connection with the Styles’ caset : 


“The fundamental point there was that people cannot trade with themselves. There was no 
outside trade ; it was simply the return to a subscriber of an amount in excess of what was necessary. 
What is the principle of the New York Insurance Company case* and, though I repeat there was a company 
there, that was held by the Lords to be really an immaterial circumstance. 1 think that distinguies 
the case at once from the class of cases more than once referred to in later cases." 


e All these cases came to be considered by the Supreme Court in Commissioner 
of Income-tax, Bombay v. Royal Western India Turf Glub?. Briefly stated. the assessee in 
that case was a company limited by guarantee which carried on the business of a race 
course. The assessee provided the same or similar amenities to members and non- 
members, except that non-members had no access to the members’ enclosure though 
both were charged the same admission fee. The assessee claimed that in comput- 
ing its total income, receipts from members should be excluded. Their Lordships 
examined the several decisions in which Style? caset, has been considered and 
approved the observations of Lord Normal in English & Scottish Joint Co-operative 
Wholesale Society, Lid. v. Commissioner of Agricultural Income-tax, Assam*, which were 
expressed thus : i : 


“ From these quotations it appears that the exemption was based on (1) the identity of the contri- 
butors to the fund and the recipients from the fund, (2) the treatment of the company, though in- 
corporated as a mere entity for the convenience of the members and policy holders, in other words, 
as aa instrument obedient to their mandate and (3) the impossibility that contributors should derive 
p n @atributions made by themselves to a fund which could only be expended or returned to them- 
selves. 


In dealing with the case before them, they stated : 


“It is clear to us, taking the facts admitted or found in the case before us, that the principles of 
Styles’ case,!, as explained by subsequent decisions noted above, can have no application to this case. 
Here there is no mutual dealing between the members inter se in the nature of mutual insurance, no 
coatribation to a common fund put up for payment of liabilities undertaken by each contributor to 
the other coatributors and no refund of surplus to the contributors. "Therebeing no mutual dealing 
the quzstioa as to the complete idsatity of the contributors and the participators need not be raised 
or co1sidered. . Suffice it to say that in, the absence, as there is in the present case, of any dealing 
betweea the members infer se in the nature of mutual insurance the principles laid “don in Styles’ 
case}, and the cases that followed it can have no application here. The principle that no one can 
make a profit out of himself is true enough but may in its application easily lead to confusion. "There 
is nothing per se to prevent'a company from making a profit out of its own members. Thus a railway 
«comoaay which earns profits by carrying passengers may also make a profit by carrying its share- 
holders or a trading company may make a profit out of its trading with its members. besides 
the profit it makes from the general public which deals with it but thatprofit belongs to the members 
as shareholders and does not come back to them aspersons who had contributed them. Where a com- 
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pany collects money from its members and applies it for their benefit not as shareholders but as persons. 
who put up the fund the company makes no porfit, In such cases where there is identity in the charatter- 
of those who contribute and of those who participate in the surplus, the fact of incorporation may be 
immaterial and the incorporated companhy may well be regarded as a mere instrument, a convenient. 
agent for carrying out what the members might more laboriously do for themselves. But it cannot 
be said that incorporation which brings into being a legal entityseparate from its constituen&members. 
is to be disregarded always and that the legal entity can never make a profit out of its own members. 
What kinds of business other than mutual insurance may claim exemption from tax liability under- 
section 10 (1) of the Act under the principles of Styles! case! need not be here considered ; itis clear 
to us that those principles cannot apply to an incorporated company which carries on the business. 
of horse racing and realises money both from the members and from non-members for the same 
consideration, namely, by the giving of the same or similar facilities to all alike in course of one-and. 
the same business carried on by it.? - . 


At page 565 (24 I.T.R.) they observed : 

“As already stated.......... there is no dispute that the dealings of the company with non— 
members take place in the ordinary course of business carried on with a view to earning prpofit 
as in any other commercial concern........ The Company gives to its members the same or similar- 
amenities as it gives to non-members........ The rest of the facitilities mentioned above which the 
members get are in substance the same as those enjoyed by the public. Those facilities are giveft to- 
members and non-members alike for a price. The character of the charges made on memMers is 
precisely the same as or is similar to that of the charges made on non-members, for the company 
receives moneys from both members and non-members in return for the same or similar facilities. 
given to both in the course of one and the same business. The dealings in both cases disclose the " 
same profit-earning motive and are alike tainted with commerciality.” 

From this lengthy discussion it is apparent that two features must exist before , 
the income of a Fund like the one in the present case can be exempt from tax. 
Firstly, the “ profit" made by the Fund must arise from its own members and. 
secondly there should be mutuality, in the sense that the contributors to these profits, 
must also be participators therein. There should be, as the decisions have it, 
complete identity between the body of contributors and the body of participators. 
If these features are available, then according to the decisions, the fact that the body 
has been incorporated and has a juristic personality would make no difference. It 
should be obvious that where a large body of persons fluctuating in number join 
together for effectuating a common purpose, it is necessary that there should be 
a juristic personality competent to put through the transactions. It is impossible- 
that all the members of the society should join in putting through each and every 
one of the transactions. The incorporation “serves that purpose only, and not- 
withstanding the creation of such a personality, it does not follow that that persona- 
lity is different from the body of the members, provided the other conditions set out. 
above exist. 


On behalf of the Department it has been contended that this is not a case where 
the principle of the Styles’ case! should be invoked in favour of the assessee. The 
English decisions cited earlier wherein the existence of a company distinct from» the 
body of the members was relied upon in denial of the exemption from tax have been. 
relied upon by the learned counsel for the Department. We are unable to accept 
this argument. particularly in view of the numerous decisions of our High Court 
wherein the fact of incorporation has been distegarded in dealing with profits of 
mutual benefit fund associations like the one in the present case. In almost every 
one of the cases which came up before our High Court the fund had been incor- 
porated under the Companies Act, shares had been issued; there were share- 
holders ; the dealings in shares were controlled by the provisions of the Companies 
Act and dividends were declared from out of the surplus profits of the concern. 
Nevertheless it was found that the real purpose of the organisation being to benefit 
its own members and the income arising only from the members the incorporation 
was immaterial. That principle has been too firmly established to be questioned. 
at the present time. 


It is néxt necessary to examine the argument that the Fund’s activities are 
tainted @y commerciality. and that the test of mutuality is not met. It is not denied 
that the benefits of the association are available only to the members thereof. No. 
non-member can participate in the benefits. The profits that arise from this mutual. 





I, (1889) L.R. 1. ACC. 381. 
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trading are the result of interest collected from members who taking advantage of 
the 1oans offered by the Fund and also of the default interest paid by members who 
delay payment of recurring deposits. We are at a loss to see how the taint of com- 
merciality can attach to such mutual trading. This “ profit after the payment of 
interest tp depositors and after meeting the other expenses of administration of the 
Fund are availahle for distribution among the entire body of the members. There 
is no doubt whatsoever that there is complete mutuality. But the view taken by the 
Department appears to be that though all the members of the Fund are entitled 
to share in the surplus profits it isonly a part of the members who would contribute 
thereto ; that is to say, it is only that smaller group of members who had availed 
: themselves of the facilities for taking loans or who would have contributed to the 
common fund going to make up this profit represented by the interest. Accordingly 
it is the contention that there is no complete identity between the contributors 
and the participators. 


It seems to us that this view in untenable. If it is the argument that unless 
evefy member of the society makes a contribution and every member also 
participates therein there cannot be this complete identity. it is difficult to follow 
the argument. To accept that would mean that each member takes what he puts 
in by way of surplus. If so it is difficult to see where mutuality exists. In the 
National Association of Local Government Officers v. Watkins, a similar question appears 
to haye arisen. That was an association of local Government officers which pur- 
chased a camp to provide cheap holiday facilities for its member. Facilities were 
available to non-members as well and while the sums received from non-members 
were brought to tax, the question arose whether the sums received from members 
could be regarded as profits. A subsidiary question appears to have arisen also, 
whether when all the members did not participate in the benefits of the association 
it could still be regarded as entitled to the benefit of mutuality. - : 


Finlay, J., observed : 


** The substance of the argument of the Solicitor-General in the presnet case appeared to me to 
be this. He said that this, in a sense, is a club but it is very different from the ordinary case ofa club. 
Anyhow, as regards this particular activity, the supplying of the holiday camp, he said that that 
cannot fall within the club principle or mutual principle, because the subscribers to it are only a 
certain number of members, whereas the participants are the whole of the members...........- 
I cannot think that that is a correct way of looking at the matter............ I cannot think that 
you can, in the case of a club, isolate the dining room, the library, or the other various facilities which 
are offered by the club. The truth of the matter is, I think, that the members own the whole. The 
members have a right to participate in the whole. Some members will participate in some things. 
Some members will participate in other things, but to no members can there truly be said to be a sale. 
There is, I think, no trade among the members. They cannot trade with themselves,. It is upon. 
that gapund, I am afraid very imperfectly expressed, but-which is fundamental and lies at the root of 
oe thing, that I think that, so far as this camp was used by the members, no profit could accrue 
rom its user. " 


This point again came up for decision in Jsmalia Grain Merchants Association v. 
Income-tax Gommissioner?. Chagla, C.J., after referring to the above English decision 
observed in dealing with this argument : 

** Now the fallacy underlying this argument is that although only a few members of the associa- 
tion could avail themselves of the benefit of the holiday camp and contribute to the profits, every 
member had a right to go to the camp and contribute to the profits. Therefore, for the purpose of 
mutuality it may not be necessary that contribution in fact should be made by every member, but 
every member should have the right to make the contribution and Mr. Justice Finlay points out at 
page 506 that in a club which gives various facilities some members may avail themselves of some 
facility and others may avail themselves of other facilities,from that it does not follow that all the faci- 
lities were not available to the members or the members could not participate in all the facilities." 


What is accordingly required is that both the right to contribute and, the right 
to participate must be available to an identical body, and it is not necessary that 
every member should contribute before he can be allowed to participate. THĦàt this 
test is also satisfied in the present case is beyond question. 5 
i. (1994) 18 T.C. 499. 2. A.LR. 1958 Bom. 32. 
60 
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We have examined the balance-sheets of the Fund for the relevant years in 
order to discover whether the dominant intention of the Fund was to embark 
on banking business in general in order to earn profits for its members. ‘That thè 
Fund had no dealings with non-members is conceded by the Department. The 
only outside source of income is by way of investments in Government securities 
or deposits with banks of such of the Fund's accumulation which was not required 
for loans to members. The liability to tax of such outside inconfe is not in dispute. 
The following figures are sufficient to establish that the Fund ditl not engage itself 
in activities designed to earn income for its. memhers. f 


Assessment Year ©.. 1946-47 47-48 48-49 49-50 50-51 51-52 52-53 53-54- 
Interest realisations from : : 
members . ++ 449259 46,104. 56,042 61,397 63,395 65,814 68,804 78,977 
From securities and invest- f 
ments ae 4,328 4,481 1,265 458 228 389 104 369 


The argument of the Department that the Fund was motivated with the olgject 
of augmenting the capital by making profits finds no support from the above figures, 
which clearly establishes that virtually the worth of the “ profits " was contributed 
by members alone. l 


It is now necessary to refer in particular to the decision of the Privy Council 
on the basis of which the present assessments have been made, the Depastmenj 
holding that the immunity which the assessee Fund enjoyed upto now was based on 
erroneous considerations. The appeal to the Privy Council arose from the Judgment 
of the Calcutta High Court. The appellant (The English and Scottish Joint C 
operative Wholesale Society, Ltd., had been incorporated in the United Kingdom 
under the Industrial and Provident Societies Act, 1893. It had as its object the 
carrying on the business of planters, growers,producers, merchants and manufacturers 
and brokers of tea. The Society consisted of two members and it owned a tea estate 
where tea was grown and manufactured. Except a small portion of the produce, 
the Society's output of tea was sold to its two members at market rates. Each year 
the members paid to the Society, by way of advances, sums of money to meet the 
cost of tea to be supplied and the market prices of tea supplied to them were debited 
against these payments. The supplies were recorded as sales to the members. Out 
of the proceeds from the sales, the expenses of production and management and the 
interest on loans were paid or provided for. : Under the rules of the Society, its net 
profits were applied in depreciation of land, building, etc., payment of interest on 
share capital, appropriation to a reserve fund, etc., and payment of a dividend to 
members in proportion to the amount of purchases made by them. The plea was 
put forward by the Society that it was a mutual association whose transactionsewith 
its members were incapable of producing a profit. The Calcutta High Court found 
against the appellant-Society and the matter was taken in appeal to the Privy 
Council. It is necessary also to mention that a case under the Indian Income-tax 
Act in relation to this Society was decided by the Madras High Court in English 
and Scottish Joint Co-operative Wholesale Society, Lid. v. Commissioner of Income-tax, Madras!, 
in which it had been held that the society was a purely mutual co-operative society 
making no profits and was within the ruling of the Styles? case?. The Calcutta High 
Court refused to follow the Madras decision, Gentle, J., after considering the matter, 
said?: 

“ In the view which I hold, the Society is a trading concern and carried on business as growers, 
manufacturers and sellers of tea ; out of this business it derives profits ; the dividends which it pays 
to its members are a distribution amongst them of its trading profits ; and the payments of these 
dividends are not a return to the members of balances from the sums which they have subscribed 
to the Sociefy.............. The circumstance that the Society’s produce is sold to its members 
does not affect the position and would not do so even if the Society were restrictrd to selling to its 
membew alone.” PU ` 





x. 3 LT.G. 385 (F.B). | ` Society, Ltd. v. Commissioner of Agricultural Income- 
e 2. (1889) L.R. 14 A.C. 381. tax, Assam, A.I.R. 1946 Cal. 261 at 265. 
3. English and Scottish Go-operative Wholesale - 
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Obviously, in the Madras case, the opposing view had been taken. In 
dealing with this case, Lord Normand examined the previous decisions and after 
quoting the observations of Lord Macmillan in Municipal Insurance, Lid. v. Hills, 
when dealing with the tax exemption of surplus arising in the conduct of mutual 
insurance went on to hold 


“The requirement (of mutuality) is not satisfied in the present case; for there is no common fund 
to which the members of the appellant Society contribute and in which they participate.” 


Earlier in the judgment, the Judicial Committee noticed that there was a complete 
dichotomy between the appellant-society and its members. Theysaid : ] 

: ** An argument was addressed to their Lordships by counsel for the appellant in which the advances 
made annually by the two members to the Society were treated as contributions by the members in 
cash which afterwards came back to them in kind when the tea was sold to them. This is a view of 
the transactions which their Lordships cannot accept. The advances were a loan to the Society 
for the purpose of enabling it to produce tea on its own land. When the tea was produced it was 
sold to the lenders and the price was set off against the amount of the Ioan. There was, therefore, a 
dual relationship between the appellant and its members ; there was a mutual creditor-debtor rela- 
tionskip and there was a buyer and seller relationship. There was nothing notional about either 
of theserelationships ; they were not mere conventional machinery to give efficacy to a relationship 
which was in substance that of principal and agent. On the facts stated, the members genuinely 
made a loan to the appellant ; the appellant genuninely owned the land which it. itself genuinely 
cultivated and it genuinely sold the tea at a genuine market price to its members.” 


It is obvious from the above passage that the view was taken that the Society 
and the two constituent members were distinct personalities, and that the Society 
did in fact enter into the trade on its own account though such trade was limited 
to the members. It quite naturally followed that in whatever form the transac- 
tions were clothed the real purport of the transactions revealed that the Society 
as a trading body was in receipt of profits from its trade. Roth for that reason and 
for the reason that there was no common fund to which the members of the appellant- 
Society contributed and in which they participated the Privy Council held that 
the Society was not exempt from liability to agricultural income-tax. 


Though the Privy Council appears to have cast some doubts upon the applica- 
bility of Styles case?, to other kinds of businesses than mutual insurance, they did not 
decide that that was not applicable to mutual benefit associations of the kind we 
are dealing with now. There is no doubt that that decision went on the peculiar 
facts of the case before the Privy Council and cannot be taken as authority for the 
proposition, that in all cases where a company is brought into existence by the 
members for the purpose of facilitating the transactions of business confined to 
members alone, such incorporation disentitled the members to the considerations 
applying to mutual benefit associations. On the other hand, we have in the 
present case a set of facts which establishes that the benefits conferred by the associa- 
tion Were available only to the members thereof, and that there is a complete identity 
in the sense set out in The National Association of Local Government Offizers v. Watkins?, and 
Ismalia Grain Merchants? Association v. Income-tax Gommissioner* between the contributors 
and the participators. Under these circumstances and in the light of the earlier 
decisions of our High Court of which the most prominent one is the Mylapore Hindu 
Permanent Fund case?, the incorporation of the Fund is an immaterial circumstance. 
It should therefore follow that the surplus profits arising to the Fund by transactions 
ee own members are profits which arise from within and are not liable to_be 
taxed, g 


A last argument was advanced by the learned counsel for the Department that 
in any event non-liability to income-tax should be limited only to such amount as 
was actually distributed to the members or was set apart for such distribution. 
Under the Articles of the Association the allocation of net profits is as below : 





1. 20% to the Reserve Fund. ° 

2. 10% to depreciation of immovable properties and securities. e 
1. (1932) 16 T.C. 430. 4. A.LR. 1958 Bom. 32. 
2. uod L.R. 14 A.C. 381. 5. (1923) 1 L. T.C. 217 : 1 LL.R. 47 Mad. r. 
3. (1934) 18 T.C. 499. - » 
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3. 5% to short realisations. . 
4. 5% to the Building Fund. e t 
5. 60% for division to members (and to the dividend equalisation reserve). 


The argument is that at least items 1 to 4 above will not come within the scope- 
of division to the members and should therefore be held to be part of the common. 
fund which is not divisible. The argument at first sight is no doubt plausible 

but is hardly consistent with the principle on which the exclusion is based. The- 
total of such net profits is profits which arise from within; and though part of it is not 

immediately divisible, the members as a whole are entitled to the benefits thereof.. 
The position was exactly similar in the other Fund cases to which reference has been. 

made in which the entire net profits were held immune from tax. We are there-- 
fore unable to see how a different conclusion is possible in the present case. 


In the result, we answer the question in the"negative and in [favour of the- 
assessee. ‘The assessee will get his costs Rs. 250. 


This reference having been set down for being mentioned this day, the Gourt 
made the following Order :— " 


The Order of the Court was made by 


Rajagopalan, F7.—In Ramaswami Ayyangar v. Commissioner of Income-tax1, a Bench. 
of this Court held that in appropriate cases there can be a direction to refund to the- 
successful assessee the initial deposit of Rs. 100 for each of the cases referred? The- 
learned counsel for the Department pointed out that the present case, where a. 
similar request has been preferred, can be distinguished on facts from Ramaswami 
Ayyangar v. Commissioner of Income-tax1. In the present case the -Department weat 
back upon their earlier decision in other assessment years not to treat the income as. 
assessable income and assessed the assessee Fund with reference to eight years, to 
which the consolidated reference related. In view of the special circumstances 
of this case we think this is a fit case where the institution fee of Rs. roo for each of” 
the references should be ordered to be refunded to the assessee, as part of the costs 
to which, as successful assessee, it will be entitled to. 


V.S. ——— Reference answered against" 
` the Department. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR. JusricE RAMACHANDRA IYER. 
V. D. Kothandapani Mudaliar ..  Appellant* 


U 


V. D. Seetharama Mudaliar and others .. Responders. 


Partition Act UV. of 1893)—Sale'of property under orders of Court—Confirmation—Nature of —Inadequacy- 
of price—Relevant factors to be considered. 


'The condition as to confirmation of sale held in pursuance of an order of Court under the Parti-- 
tion Act is intended to safeguard against irregularity or fraud in connection with the sale and against 
the property being sold at an inadequate price. The Court has undoubted discretion in refusing to- 
accept the highest bid at the auction held in pursuance of its orders, should that price be deemed 
inadequate. . But it is not in every case where a higher offer is made subsequent to the auction that a. 
Court will be justified in refusing the highest bid at the auction. No hard and fast rule could be laid 
in such cases and the Court has to decide each case on its own merits. While the Court should no- 
doubt see that an adequate price is fetched for the property sold, it is not desirable to refuse to. 
accept the highest bid in the auction merely in the hope that some better price will be fetched 
ifa re-sale is held. It is equally undesirable that sales held in pursuance of orders of Court should 
be nullified after a lapse of long time without any material to show that the previous sale was in any 
way objectioneble, merely because higher offers are forthcoming at that time. 


Appeal against the Order of the Court of the Subordinate Judge, Chingleput, 
dated 16th December, 1959 and made in I.A. No. 815 of 1953 in O.S. No. 16 of 1946. 
e———-.———— ———————Á——— a T x 





1. R.C. No. 26 of 1957. 


* A.A.O. Nol 75 of 1960. 17th November, 1960.. 
(26th Kartika, 1882, Saka). 
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.K. S. Naldu'and R. Vijayan, for Appellant. 


V. Seshadri and G. Viswanathan, for Respondent. 
The Court delivered the following 


Jupdmentr—In O.S. No. 16 of 1946 on the file of the Sub-Court of 
‘Chingleput, Dhanagopala Mudaliar claimed partition of the joint family properties 
"which he held inecommon with his three sons, who are the appellant-respondents 

1 and 2 to this appeal. Most of the properties were by consent divided and taken 
possession by the respective parties to the suit.. One of the items which was 
- comprised in the suit, namely, No. 24, Arunachala Mudali Street, Madras, was 
left undivided, evidently for the reason that it was incapable of partition by metes 
and bounds. The property itself was subject to a mortgage. Dhanagopla Mudaliar 
died in r951, and in his place his widow the third respondent was brought on 
record. In J.A. No. 815 of 1953 the lower Court directed that No. 24, Arunachala 
Mudali Street, should be sold under the provisions of the Partition Act and the 
procegds divided. The order was substantially confirmed by this Court in 
C.M.A. No. 254 of 1956. Under the directions given by this Court the parties 
were allowed to bid at the auction. The judgment further stated : : 


** [n the case of strangers bidding at the auction they will have to pay the price according to the 
rules of the Civil Procedure Code. But in the case of the claimants the payment will be postponed 
enly after the adjudication is made with regard to the exact proportion in which they are entitled to 
the property. After such adjudication they will be entitled to set off to the extent of their shares in 
the property and will be called upon to pay the balance of the sale proceeds.” 


e In pursuance of the order Messrs. Murray & Co., were appointed as auctioneers 
to sell the property. In due course the auctioneers advertised the property for sale 
to be held on 28th February, 1957. It is admitted that the conditions of the sale 
stated that the property was “ sold pursuant of the order of the Court and the highest 
bid would be subject to acceptance by Court.” 


At the auction held on the 28th February, 1957, the appellant was the highest 
bidder. His bid was Rs. 6,750 subject to the mortgage that was subsisting on the 
property. The second defendant who was present at the auction and who is the 
main contesting respondent to this appeal signed the bid list. That would show that 
there was no irregularity in the conduct of the sale. The price for which the property 
was bid was however not paid by the appellant as the order of this Court permitted 
such a course, namely that the successful bidder if he happened to be a sharer need 
not pay the price then and there but could adjust it in the final accounts at the time 
of the passing of the final decree. This was for the reason that subsequent to the 
passing of the preliminary decree, Dhnagopala Mudaliar had died and the parties 
were entitled to increased shares in the property on his death and his widow also 
had become a party. 


The appellant who was functioning asa Receiver in the partition suit was- 
already in possession of the property. It is said that after the sale was knocked down 
in his favour he effected repairs to the property to the extent of Rs. 2,000. A state- 
ment to this effect is contained in his affidavit filed in support of the application 
for stay filed along with this appeal (C.M.P. No. 1918 of 1960). In the counter- 
affidavit filed by the second respondent the factum of repair has not been controverted 
though the extent of amount spent for the repairs is denied. 


The sale was stated to be subject to the acceptance of the bid by the Court ; 
but nothing appears to have been done for a considerable time. None of the parties 
challenged the propriety of the sale for a period of nearly 24 years. No formal 
application for either setting aside the sale or for not accepting the highest bid of 

. the appellant was made to the Court. The matter however came up before Court 
on 16th December, 1959. On that day there appears to have been some conftoversy 
as to whether the sale should be confirmed or whether a fresh sale should be had. 
The learned Subordinate Judge passed a somewhat curious order in I.A. No. 81 5 
of 1953. It will be convenient to refer to the order itself at this stage : 
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“The learned counsel for defendants 2 and 3 contend that there is now godd prospect of the 
sale going for price above upset price fixed for Rs. 7,500. This is denied by first defendant's counsel. 
It is also urged on behalf of first defendant that if the sale goes ultimately for a sum below Rs. 6,750 
for which the first defendant had bid the loss is to be borne by defendants 2 and 3 at whose instance 
the sale is to be held again. I consider the contention of defendants 2 and 3 (sic) to be reasonable 
in the event of the sale ultimately going for any sum less than for Rs. 6,750. Defendants 2 and 3 
‘would be made liable for the deficiency. Hence sale would be held by Murray & Co®, after due 
publication and as per the order of the High Court in A.A.O. No. 254 of 1956.” ] 

a . . e . . . 
It will be noticed that the learned Subordinate Judge did not copsider whether the 
sale conducted by Messrs. Murray & Co.,ou 28th February, 1957, should be 
accepted or not. A reference is made to the upset price having been fixed at 
Rs. 7,500. But the learned counsel appearing before me are not able toshow . 
whether at all any upset price was fixed in the case, and if so at what amount. The 


first defendant has appealed. 


When the appeal came up before me for hearing, learned counsel appearing for 
respondents 2 and 3 raised a preliminary objection that the appeal was not main- 
tainable as the appellant had impliedly agreed to re-sale. I thereupon calleda for 
affidavits to be filed as to the circumstances under which the order appealed 
against was passed by the learned Subordinate Judge. The affidavits filed in 
pursuance of my order were not however such as could be acted upon. I therefore 
called for a report from the lower Court as to whether the order of the lower Court* 
was one on the basis of a consent or on contest. The lower Court has submitted a 
report that it decided the case on contest and not on the basis of any consént by 
the parties. "There is therefore no substance in the preliminary objection urged on 
behalf of the appellant which I overrule. 


LÀ 
Mr. K. S. Naidu, on behalf of the appellant, contended that the lower Court 
had no jurisdiction to refuse to accept the hiehest bid of the appellant after the sale 
was held and in the informal way in which it did. I am of opinion there is consider- 
able force in the contention of the learned counsel for the appellant. As pointed 
out earlier the learned Subordinate Judge did not even consider the circumstances 
under which the previous sale was held. He does not say anything about the 
irregularity of the sale or why the highest bid made on that occasion should not be 
accepted. He has proceeded to pass an order for re-sale without giving any finding 
whatsoever as to the validity or otherwise of the sale held on 27th February, 1957. 
It is however clear that the "main reason which influenced him not to confirm the . 
sale held in 1957 was the possibility of obtaining a higher price for the property. 


Mr. K. S. Naidu contends that a sale under the Partition Act is a sale by Court 
and the provisions of Order 21, Civil Procedure Code, will apply toit and that 
in the absence of an application to set aside a sale and in the absence of proof of.the 
relevant facts requisite for setting aside a sale as contained in rules 89 to gt of Order 
21 there would be no power in the Court to ignore the previous sale and direct a re- 
sale: I cannot however accept the argument as entirely correct. Sales under the 
Partition Act are governed by rules framed under that Act. Rule 9 of the Rules 
framed under the Partition Act states thus : 


“If, under the Partition Act, 1893, or otherwise, the sale of any property is ordered, an order 
for sale shall be made, and the subsequent proceedings shall be conducted in manner prescribed by 
rules 193 to 205 of Chapter IX, Part I, supra, of the Civil Rules of Practice and Circular Orders, 
Vol. I, as far as the same are applicable............ a ` 
Rule 201 of Chapter IX is the relevant rule. That relates only to sales held under 
Order 21, rules 89 to 9r, Civil Procedure Code, and cannot govern a case like the 
present one. The validity of a saleheld under the Partition Act would be governed by 
the terms of the order directing the sale and the conditions subject to which the pro- 
perty issold. In the present case the highest bid at the sale was subject to confirma- 
tion by Court. A confirmation is not a mere formality. The Court will have to 
exami whether the sale held was fair and just. In considering whether a sale 
should be confirmed or not the Court will not be hampered by the limitaions and 
conditions contained in Order 21, rules 89 to 91. But at the same time it would not 
be entitled to refuse to accept the bid for purely speculative or insufficient reasons. 
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In Soundararajan v. Mohomed Ismail*, a Bench’of this Court held : 


* The fact that the sale is subject to the confirmation of the Court does not mean that the Cour t 
shall refuse to accept the highest bid because at a later stage some one else is willing to pay more. The 
condition is only a safeguard against irregularity or fraud in connection with the sale and against 
property being sold at an inadequate price and an auction-purchaser making an adequate bid and 
complying with all the requirements of the Court and there being no irregularity or fraud is entitled 
to have the sale confirmed even though at a later stage, some other person is willing to pay more." 


This question wa» Again considered by my:Lord the Chief Justice sitting with 
Venkatarama Ayyar, J., in Subbarau v. Sundararajan?. The learned Judges observed: 


** It will, therefore, be not only proper but necessary that the Court, in exercising the discretion, 
. which it undoubtedly has, of accepting or refusing to accept the highest bid at the auction in pursuance 
of its orders, should see that the price fetched at the acution is an adequate price." 


What the Court, therefore, has to see is whether the highest bid made at the sale was 
adequate and proper. For coming to a decision as to whether that price is proper 
or not it can certainly take into account offers made before it ?and if ‘there were in- 
firméties attending the notice, proclamation or publication of the sale it can legiti- 
matel¢ infer that if the sale had been properly advertised higher offers would have 
come. But it is not in every case where a higher offer is made in Court, that it would 
be entitled to ignore the sale. To accept any such principle would destroy the utility 
‘of auction sales and would really be subversive of sound practice : persons will not 
come forward to bid at auction sales if there were no guarantee that the highest hid 
would'be ültimately accepted and that sales conducted in public auction would not 
be liable to be set aside merely because some other person offers more at the time 
' when the matter comes up for the order of the Court. That will be neither fair nor ` 
jtst to the purchaser. No hard and fast rule can be laid for such cases; the Court has 
to decide in each case whether in the circumstances of the case the price was not a 
proper one. 


In the present case there is no evidence that the property was worth more at the 
time when it was put for auction. No doubt 23 years after the sale the other parties 
might have thought either by reasons of the repairs effected to the property by the 
appellant or by reason of the general rise in the value of the house property in Madras 
that the property was worth more. That surely is not a circumstance which should 
influence a Court which has got to judge the validity of the sale as on the date it was 
held. The learned Subordinate Judge had no tangible evidence before him to show 
that the price for which the property was bid in 1957 was inadequate or was in any 
way less than the market price ; it was nobody's case that there was any fraud or 
irregularity in the conduct of sale. The learned Subordinate Judge has in effect pro- 
ceeded to direct a re-sale on a mere possibility of getting a higher price. I say ‘possi- 
bility, because the parties themselves appear to have thought thatthe price that might 
be obtained at the fresh auction might not even go up to the price that was offered 
by the appellant on the former occasion, and provided safeguards for respondents 2 
and 3 bearing the loss in case there was a deficiency. It is undesirable that the Court 
should refuse to accept the highest bid in an auction sale held under its orders merely 
in the hope that some better price might be obtained if the property were to be sold 
afresh. It is equally undesirable that sales held under orders .of Court should be 
nullified years afterwards without there being any material to show that the previous 
sale was in any way objectionable. I am of opinion that the order of the learned 
Subordinate Judge cannot be supported. : mE 


The order is set aside. The sale in favour of the first defendant held on 27th 
February, 1957, will stand confirmed. The appellant will be'entitled to his costs from 
the respondents. 


R.M. 





Appeal allowed. 

i _@ z 

Dean AEN 
I. A.LR. 1940 Mad. 42. 502 at 507. 

2. (1951) 2 M.L.f. 353 : I.L.R. (1952) Mad. 


480 .: -THE MADRAS LAW JOURNAL REPORTS. Hes [1961 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—Mnr. JUSTICE VEERASWAMI. 
N.E. Sankarasubbu Pillai .. Appellant* 
v. . 
K. Parvathi Ammal ‘and others .. Respondents. 


Co-owners—Nature of ownership—Building put up by one co-owner on the joint land—When could be directed 
to be demolished. 


Injunction—Co-owner putting superstructure on joint land—Mandatory injunction to demolish—When could 
issue. 


In the case of co-owners no one can claim an exclusive right to any particular partof the property 


owned in common and an encroachment by a co-owner by building upon a portion of the common 
property cannot be equated to trespass. Unless such an encroachment is shown to have been objected 
to by the other co-owners at the earliest time and is also shown to cause material and substantial 


injury to the other co-owners which cannot be otherwise compensated, a mandatory injunction - 


to demolish the building will not be issued. A purchaser from a complaining co-owner cannot claim 
any better right. e. 
Appeal against the Decree of the Court of the Subordinate Judge of Tirunelveli, 
in Appeal Suit No. 24 of 1950, preferred against the Decree of the Court of the 
District Munsif, Tirunelveli, in Original Suit No. 275 of 1948. 


R. Ramamurthi Ayyar and M. D. K. Vallinayakam, for Appellant. 
P. S. Ghandrasekara Ayyar and P. S. Ramachandran, for Respondents. ` ° i 
The Court delivered the following 


JupGMENT.—This Second Appeal by defendant 7 arises out of a suit institut&tl 
by the late husband. of the first respondent for a mandatory injunction directing 
-him to remove an encroachment consisting of a portion of a pucca building and a 
compound. wall on a part of the land in T. S. No. 1551 and for other relies. The 
plaintiff claimed he had in June, 1947, purchased the land covered by T.S. Nos. 1552 
and 1553 and was, therefore, entitled in common with defendants 1 to 6 to the ex- 
clusive use of the lane. He further maintained that defendant 7 had wrongfully 
encroached upon a part of the lane and,was bound to remove the offending structure. 
Defendant 7 alone resisted the suit, defendants 1 to 6 remaining ex parte. He denied 
the encroachment and the plaintiff's right to the lane. He also pleaded that in any 
case there was no case to direct removal of the encroachment. m 


The following facts as found by the Courts below are no longer in dispute before 
me. "The encroachment was true but the compound wall occupied only a width of 
5 inches on a margin of the lane while the encroachment by the building covered a 
little longer space on the same margin ofthelane. Theland comprised in T. &; No. 
1551 belonged to the plaintiff as well as defendants 1 to 7 in common. The encroach- 
ment had come into existence even before June, 1947 and neither the plaintiff's ven- 
-dor nor defendants 1 to 6 appeared to have objected to it. The encroachment did 
not cause material or substantial injury or inconvenience to the co-owners in the 
use of the lane as a passage. On these findings the trial Court dismissed the suit. 
"The lower appellate Court agreed with it so far as the compound wall was concerned 
as it encroached upon a width of only 5 inches. But it disagreed with the trial 
Court and ordered removal of the encroachment by a part of the building on the 
ground that it occupied a wider space on the lane. Hence this Second Appeal by 
-defendant 7. i 


The question, therefore, is whether the lower appellate Court was justified in 
.granting a mandatory injunction to the extent mentionedabove. Sri R. Rama- 
murthi Ayyar, the learned counsel for the appellant, contended that this is not a case 
of a tresphsser putting up a construction upon the land of another, but à case of a 
-co-oweer exceeding his rights, if at all, in putting up a construction over a portion 


———————————————————————————————— ——————— 
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of the land owned in common. He argued that in such cases, unless” it'was establi- 


shed by the co-owners aggrieved against the encroachment by another co-owner of a 


portion of the common property that the encroachrnent caused material and substan- 
tial injury to them in relation to their right to use the lane as a common passage 
and that the encroachment, when it was being built, was objected to by the complain- 
ing co-owners, no rhandatory injunction could be granted for the demolition of the 
encroachment. In support of his contention the learned counsel cited a number of 


authorities. But it is not necessary to refer to all of them. - 


: „A Division Bench of the Patna High Court in ‘Krishna Kumar v. Padum Singh; 
held that the plaintiff who complained of the building of-a permanent structure on 
the joint property by his.co-owner, could not obtain a decree for its demolition or for 
joint possession, unless he established that he had sustained some substantial injury, 
by reason of the act and that he took reasonable steps in time to prevent the erection, 
In that case the defendant who was a co-owner had put up a substantial structure on 
a p&rtion of what was admittedly a joint property. As the plaintiff there failed to 
establish those elements, mandatory injunction to remove the encroachment was 
refused. In-so doing, the learned Judges, after referring to a’ number of decided 
cases, quoted from and relied on Ananda Chandra v. -Parbati Nath®, as laying down the 
correct principles of law applicable to such cases : e 

“Team «ot prepared to hold that an exclusive appropriation by one co-owner of a part of 
the joint land to his own use by the erection of a permanent structure, is necessarily evidence of an 
ouster..... ++ The rule is well-settled that the plaintiff who complains of the Act of his co-owner, 
cannot obtain a decree for demolition of buildings or for joint possession unless he can establish that 
he has sustained some substnatial injury by reason of the act of which he complains. See Shamugger 
Jute Factory Co., Ltd. v. Rama Narain? ; Foy Ghunder v. Bippro Churn* ; Atarjan v. Ashak* ; Madan Mohan v. 
Rajab Ali® ; Soshi Bhusan v. Ganesh Chundder? and Fasilatunnessa v. ljaraz -Hassan?. These cases 
show that the Court will not interfere, unless it is proved that the injury has accrued to the 
plaintiff by reason of the erection of the building, and that he took reasonable steps in time to prevent 
the erection." bi DE : ; ; 
Reference was also made in tbe Patna case to the following passage in the Tagore 
Law Lectures of 1895-96 on the Law of Joint Property and Partition in British India 
by R. C. Mitra: j 

“ The result of the above discussion is, that in no case should the Courts, at the nstance of a 
co-sharer, order demolition of pucca buildings on a joint land, after the same have been erected by 
another co-sharer, unless it be shown (1) that injury would otherwise accrue to the co-sharer-plaintiff 
and (2) that before the buildings were started objection was taken to their erection ; Nocurry Lall v. 
Brindabun Chunder®. In short it is only where a co-sharer cannot be adequately compensated other- 
wise than by the demolition of a building that a Court of Equity should order such demolition.” 


The Principles of law as expounded in the above extracts were accepted by the Patna 
High,Court as those governing the grant of a mandatory injunction in circumstances 
such as in this case. In Akshay Kumar Shaha v. Bhajagobindz Shaha!* and Manilal v. 
anubat i, which were also cases of encroachment, actual or threatened, by co-owners - 
upon joint property and for either a mandatory injunction, for demolition or an 
injunction: to prevent the proposed encroachment, the principles as stated above, 
were recognised, as settled law applicable to such cases. With due respect, I adopt 
these principles as sound and equitable. $ U : 

In the case of co-owners, no one of them can claim an exclusive right to any parti- 
cular part of the property owned in common.  Manifestly, therefore, a co-owner who 
has encroached upon a portion of the common property cannot be regarded in the 
same way as a trespasser would be. , So then, it seems to me.that when a co-owner has 
encroached upon a portion of the common property, unless the encroachment is 
shown to have been objected to by the other co-owners at the earliest time and also 
shown to cause material and substantial injury to the other co-owners, it cannot be 
viewed as just and equitable to grant a mandatory injunction to remove the encroach- 

B * s dd e i) 
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ment. I think that a co-owner who watches with silence the progress and comple- 
tion by another co-owner of a substantial building which is an encroachment upon 
the land owned iri common conies to Court, in the absence of justifying reasons, too 
late for an injunction for its removal. A purchaser from such a complainant co-owner 
of his interest in the common property can obviously claim ro better right. In this 
case the plaintiff’s vendor does not-appear to have objected to the raising and com- 
pletion of the offending structures. Neither has it been proved that it caused mate- 
rial or substantial injury to the plaintiff. Actually the finding is that it does not. 
This finding is also supported ‘by the fact that the other co-owners, defendants 1 to 6, 


have not raised any objection at any time. The only ground on which the lower - 


appellate Court took a different view in respect of the encroachment marked A, B, C, 
F in the plaint plan was that it occupied a wider space than the compound wall. E 
fail to see how that fact by itself made a difference to the principles applicable to the 
case. `> 3 : 

In the above circumstances the Second Appeal is allowed. The judgment end 
decree of the lower appellate Court, in so far as they are against the appellarft, are 
set aside. The decree of the trial Court dismissing the syit is restored. But there 
will be no order as to costs throughout. 


No leave. . 
R.M. ———— Appeal allowed 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present :—Mnr. Justice BALAKRISHNA AYYAR AND MR. JUSTICE JAGADISAN. * 


Ethiraja Mudali and others — WO vg .. Apellants* 
v. i i 
Muthu Reddi alias Muthukrishna Reddi and others .. Respondents. 


Civil Procedure Code (V of 1908), section 105 (2) —Order remanding the case and dismissing appeal— 
Scope—Finality of directions given. ult š ; 

Where the High Court in an appeal against an order of remand dismissed the appeal and remitted 
the case to the Trial Court for fresh disposal with certain directions, 


Held, that (1) the directions together with the final order dismissing the appeal formed an 
integral whole and they cannot be dissected and have become final ; and 


(2) when an. appellate Court remands a case to the trial Court for fresh disposal, it can give 
directions as.to the manner in which the suit when it goes back should be dealt with. 
Jainul Abideen v. Habibulla, A.1.R. 1928 Mad. 430 and The Secretary of State for India v. Jagannadham, 
(1941) 2 M.L.J. 47, distinguished. i aa 
[The directions in the instant case as regards the applicability of Madras Act IV of 1938 given 
in the order dismissing an appeal against an order of remand having become final cannot be re- 
agitated.] - . 
Appeal against the Decree of the District Court of Chingleput in Appeal Suit 
No. 220 of 1955, preferred against.the Decree of the Court of the District Munsif 
of Chingelput in Original Suit No. 520 of 1946. 


A. K. Muthuswami and S. Vaidyanathan, for Appellants. 
C. R. Krishna Rao, for Respondents. f 
The Judgment of the Court was delivered by 


. Balakrishna Ayyar, J.—On 4th December, 1922, four brothers executed Exhibit 
A-1, a deed of mortgage for Rs. 3,000 in favour of one Govinda Reddi. The con- 
siderations for it according to the recitals in the document, was thus made up—(a) 
Rs. 35p being the balance due on an earlier mortgage executed on 25th November, 
oan by the father of the mortgagors in favour of Govinda Reddi ; (b) Rs. 382 being 
the balance due on a mortgage executed by the father of the mortgagors in favour 





goth March, 1960. 
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of éne Doraisami Pillai, of which Govinda Reddi had taken an assignment ; (c) 
Rs. 404 due on a promissory note executed by the father and mother of the mort- 
gagors in favour of Govinda Reddi; and (4) Rs. 1,955 being the balance due on 
a promissory note executed by one Thiruvengada Mudaliar, a brother of the mort- 
gagors and their father in favour of Govinda Reddi on 31st July, 1919. The docu- 
ment also contained a recital making it plain that the brothers had divided among 
themselves on 1steDecember, 1922, for it says 


“The kurchit for the partition effected by us on 1st December, 1922 and the cancelled docu- 
ment and promissory notes aforesaid have been delivered to you as security." 


Though the document recited that the liability was joint, the parties proceeded 
on the footing that each of the brothers was liable to pay one-fourth ofthe debt. 
Two of the brothers, Kannappa Mudaliar and Ramanatha Mudaliar, paid their 
fractions of the debt in full and appropriate endorsements were made on the mort- 
gage bond—vide Exhibits A-3 and A-4. The former endorsement ends thus: “ The 
amunt due by Kannappa Mudaliar under this bond has become zero.” A-4 
is in the following terms : “ On 15th August, 1932, 4th of the entire balance under 
this bond, namely Rs. 1,568 (Rupees one thousand five hundred and sixty eight 
only) by Ramanatha Mudaliar". Govinda Reddi, the mortgagee, died, and on gist 
"October, 1946, his heirs, three in number, filed O.8. No. 520 of 1946 on the file of 
the District Munsif, Chingleput, to recover the balance due under the mortgage. 


There were seven defendants in the suit. The first defendant was the second 
of the four mortgagors as recited in Exhibit A-1. Defendants 3 to 5 are his sons. 
Whe second defendant was the fourth of the mortgagors. The sixth defendant is 
his son. The seventh defendant is an alienee from the second defendant. 


The defendants contended that they were entitled to have the debt scaled down 
in accordance with the provisions of Act IV of 1938. On this point the District 
Munsif observed : i s ict 


* Believing P.W. 1 and relying on the recitals in Exhibit A-1, I find that there was a partition 
between the mortgagors and their brother Thiruvenkata Mudali about a few days prior to Exhibit 
A-r and that the mortgagors executed Exhibit A-1 to discharge the debts allotted to them in the 
partition.” : d ^R AE 


The District Munsif further observed ; 


“But it is clear from what I have stated above that there is no scope for the defendants to invoke 
Explanation to section 8 of Madras Act IV of 1938 and to treat the suit debt as a renewal of the prior 
debts mentioned in Exhibit A-r ”. ` a 


On.this basis the suit was decreed with costs. The defendants appealed to 
the District Judge, Chingleput, in A.S. No. 15 of 1949. During the pendency of 
that appeal, 1.«., to say on 12th January, 1949, Madras Act XXIII of 1949 came into 
force and on rst August, 1949, the defendants filed Application No. 286 of 1949 
praying that the benefits of that Act might be accorded to them and the decree of 
the lower Gourt modified accordingly. On 16th November, 1949, the learned 
District Judge pronounced judgment holding that Act XXIII of 1949 was appli- 
cable to the case and in view of that directed : 


^ * [n the result, both the appeal and the LA. are allowed and the decree and judgment of the 
- lower Court are set aside and both matters are remitted for fresh disposal according to law." 


Against the order of remand the plaintiffs appealed to this Court in C. M. A. 
No. 214 of 1951. i 


During the pendency of this appeal Madras Act XXIV of 1950 was passed and 
'the respondents to the appeal, that isto say, the original defendants, filed C.M.P. 
No. 9676 of 1953 praying for reliefs under that Act. On 4th December, 1953, 
Mack, J., disposed of the petition and the appeal by a common order. He observed: 

** There has been argument before me as to the method and the starting point for scaling down 
under the Act as it now stands........ ....It is true that strictly under the mortgage Exhibit A-1 
there is one principal to discharge which these four brothers are jointly and severally liable. Thee 


endosements however on the mortgage bear out the plaintiffs’ case that the brothers regarded them- 
selves separately liable under an understanding effected at the time of the mortgage to the extent of 


4 . 
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onc-quarter of the principal in the mortgage and that it was on that footing that two of the brothers 
discharged their debt, and the plaintiffs acknowledged their discharge exonerating them from further 
liability. It was on this footing also that the suit was instituted only against the two defendants. Mr. 
Muthuswami Iyer for the debtors claims a right to enforce the damdupet principle in this case tracing 
all the debts back to their original principal as family debts and also to take advantage of all the 
payments made by their two borthers in discharge of their quotas of liability. I have no hesitation 
in finding that he cannot do so under either Explanation 3 or Explanation 4. {he only scaling down 
which is at all practicable and possible on the facts of this casc is from 1922. The defendants will be 
entitled to have interest wiped out on thcir portions of liability, i.e., respective principals of Rs. 750 
and scaling down on this basis in accordance with the Act. Ifthe position of Mr. Muthuswami Iyer 
is conceded, it would be merely putting a premium on debtors who have deferred payment indefinitely 
and giving them an undue advantage over other joint debtors who have even long prior to Act IV of - 
1938 discharged their quotas of liability in full. The appeal is with these observations dismissed 
and the case will be remitted to the trial Court for scaling down in accordance with these observa. 
tions." . ES i ; : 
3 In pursuance of this order of remand the matter went back to the Distict 
Munsif’s Court at Chingleput. On 13th May, 1955, the District Munsif passed a 
- preliminary decree for sale as prayed for with costs. The defendanis again appealed 
to the District Judge in A.S. No. 220 of 1955. On 22nd June, 1956, the learned 
District Judge dismissed the-appeal. The defendants then filed the - present 


Second -Appeal No. 1089 of 1956. - : 


On 18th November, 1958, Ramaswami, J., before whom the appeal ‘came on 
for hearing, referred the matter to a Bench. That is how the case now ‘conies ujf 


before us. 


Both the District Munsif and the District Judge were bound by the directiong 
which Mack, J., had given, and in the memorandum of appeal to this: Court no 
complaint is made that either of the Courts below had failed to conform to the direc- 
tions which Mack, J., had given. Mr. Muthuswami Iyer the learned counsel for 
the appellants, however, contended that a distinction must be made between the 
directions which Mack, J., had given as regards the manner in which the debt should 
be scaled down and his final decision dismissing the appeal. According to Muthu- 
swami lyer, it is only the order dismissing the appeal that has become final. The 
directions which Mack, J., gave regarding the manner in which the debt should be 
scaled down have not become final, and itis therefore open to him to show that 
those directions are erroneous. He considered that the decisions in Jainul 
Abideen v. Habibulla*, and in The Secretary of State for India v. Fagannadham?, supported 
his contention. The facts in the former case were as follows.. A Mohamedan had 
mortgaged some properties and the deed contained a covenant for per-emption 
in favour of the mortgagee. Subsequently he transferred the properties to his wife 
for a consideration of Rs. 700 which was the mahar debt due to her. The mort- 
gagee brought an action to enforce the covenant for pre-emption in his favour. He 
also pleaded that the wife had notice of the covenant for pre-emption in his favour. 
The District Munsif took the view that the covenant for pre-emption was valid but 
that the transfer to the wife was not a sale but a hiba-bil-iwaz and as the husband had 
not “sold " the properties he dismissed the suit. In that view the District Munsif 
considered it unnecessary to record a finding on the question whether the wife took 
the conveyance in her favour with knowledge of the agreement in favour of the 
plaintiff. In appeal the Subordinate Judge held that ‘the conveyance to | 
the wife was a sale and not a gift and that in consequence the plaintiff would have 
a right to enforce his right of pre-emption against her if she had purchased with 
knowledge of that agreement. As that question had not been decided by the Dis- 
trict Munsif the Subordinate Judge set aside the decree of the District Munsif and 
remanded the suit for fresh disposal. The matter was then brought before this 
Court. Here the scope of an order of remand was examined and the following 
observagions were made. Referring to section 105, sub-section (2) as it then stood, 
the learned Judges observed : 


“We think that this provision confines the scope of the appeal to the question of the correctness 
ef the order of remand, which may be impeached either on the ground that the remand itself was 








I. AIR. 1928 Mad. 430. 2. (1941) 2 M.LJ. 47. 
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illegal as the decision of the first Court was not on a preliminary point or on the grourid that the 


. decision of the preliminary point by the appellate Court is erroenous. No other questions can be 


raised in this appeal, whatever bearing they may have upon the merits of the appellants’ case. 
That this is the right view to take will appear if the question is looked at in another way." . ` 
This Court agreed with the learned Subordinate Judge that the transfer was a sale 
and taking the view that further questions remained to be tried by the Court of 
first instance, namely, whether the second defendant had: taken the sale-deed from 
the first defendant, with notice of the plaintiff's right and what the market value 
of the property was at the time of the sale to the second defendant remanded the 
suit for disposal. ; 


The facts in the second case were as follows. The Examiner of Local Fund 


` Acéounts surcharged one Jagannadham, the President of the Union Board of 


Dharmavaram, in a sum of Rs. 455-8-0 on the ground that he had failed to collect 
‘arrears of house tax for a certain period. Jagannadham appealed to the State Govern- 
ment which reduced the amount of the surcharge to Rs. 389-8-o. Jagannadham 
paid this amount under protest but later on he filed a suit in the Court of the Dis- 
triet Munsif of Chodavaram to recover this amount. His case was that it would. 
have*been unlawful for him to collect the arrears of tax, because, according to him, 
the notification under which the tax was levied was invalid. The Secretary of 
State, who was the defendant in the suit, contended that the Court had no 

*jurisdiction to try the suit. The District Munsif overruled that contention and 
upheld the plea of Jagannadham that the notification was invalid. The Secretary 
of State appealed to the Subordinate Judge of Vizagapatam. The Subordinate 
Judge agreed with the District Munsif but remanded the case to the District Munsif 
to decide whether the tax could be deemed to be lawfully levied under an earlier 
fiotification. On remand the District Munsif held that the earlier notification also 
was invalid and accordingly passed a fresh decree. There was another appeal 
to the Subordinate Judge, who agreed with the District Munsif that the earlier noti- 
fication was also invalid. The Secretary of State came up in appeal to this Court 
and the point whether the civil Court had jurisdiction to try the suit was raised. 
It was then objected that as there had been no appeal against the order of remand 
passed by the Additional Subordinate Judge in the first instance, the point could 
not be raised. This Court overruled the objection and held that the question could 
be gone into. It will be noticed that there is no point of resemblance between the 
facts in either of those two cases and those in the present case. There can 
be no doubt that when an appellate Court remands a case to the trial Court for 
fresh disposal it can give directions as to the manner in which the suit when it goes 
back should be dealt with. What Mack, J., decided was that the debtors were 
entitled to the benefit of Madras Act IV of 1938 and that the benefit should be com- 
puted on a certain basis. The order dismissing the appeal was consequential on 
this*ind the two formed an intergral whole. That was not the position in either of 
the two cases which Mr. Muthuswami Iyer cited before us. We are not prepared 
to accept the contention of Mr. Muthuswami Iyer that the scope of an order made 
in an appeal against an order of remand is so limited that the appellate Court can- * 
not give directions to the trial Court as to the manner in which it should deal with 
the suitwhen it goes back toit. We would repeat that the real question which 
Mack, J., had to decide was ; what was the extent of the relief to which the debtors 
were entitled under Act IV of 1938 as subsequently amended? Naturally 

- he had to give directions in that regard. Those directions together with the final 
order formed one piece and they cannot be dissected. The fallacy in the argument 
of Mr. Muthuswami Iyer lies in the assumption that the order of Mack, J., consists 
of two severable parts whereas it is not really so. 


Mr. Muthuswami Iyer finally stated that it has now been held that under Madras 
Act IV of 1938 it is open to a judgment-debtor, against whom a decree remains un- 
satisfied, to apply to the Court to scale down the decree debt, even though he bad not 
taken the plea at an earlier stage of the case. But that argument is really beside 
the mark here, since the defendants did raise the plea that they were entitled to the 
benefits of the Act and Mack, J., in his judgment after examining the argumenta 
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„before him gave directions that the debt should be scaled down on a particular basis. * 
The present, it must be borne in ‘mind, is not an appeal against the orden of -. 
Mack, J. His final decision and the directions *which he gave in connection there- 
-under formed .an integral whole and they have become.final. -~ p 3 

ult the appeal fails and is dismissed with costs. ` 


In the res 
K.L.B. - e Appeal dismissed. 
f e 
a . . e 
š : e 
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[Exp oF Voruws (1961) 1 ML]. (REPoRTS).] 
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"7. 15 GENERAL INDEX. | 


u 


^ dl. [SUPREME COURT.] 


CALCUTTA MUNICIPAL ACT (III OF 
1923) S. 386 (1) (a) (cofresponding to section 437 
of the West Bengal Act (XXXIII of 1951))— 
Director of Rationing and Distribution using 
premises for storing rice without licence—Immu- 
nity af Government ‘from liability—‘Prerogative’ 

' of perfection” that the King can do,no wrong 
Applicability of the maxim .. 88 
"CIVIL PROGEDURE CODE (V OF 1908), S. 
153, O. 30 ; O. 1, R. ro and O. 6, R. 17—Plaint 
by foreign firm in its firm name in Indian Court— 
Defence plea that it was not valid—Amendment 
secling to enter the individual partners as 
plainteffs—permissibility . ac M ae 38 
O. 21, R. 63—Suit by. defeated decree- 
holder—Onus of proof oe gt 
» COMPANIES ACT (VII OF 1915), S. 89— 
Applicability—Bank honoring cheques drawn 
by Managing Agents without indicating in the 
thequés that they were drawn on account of 
the company—Bank if liable to repay company 
.. 168 

2———— 55. 137, 138 and 140 and Companies Act 
él of 1956), Ss. 239, 240 and 645—Order of the 
tral Government under section 239 (2) of the 
New Act—Notices pursuant to the order—Validi- 
ty—If Inspector appointed under the Old Act 
could exercise powers conferred under the New 
Act —If section 240 of the New Act offends 
against Articles 14 and 20 (3) of the Constitution 
of India (1950) P 78 
CONSTITUTION OF INDIA (1950), Arts. 
14 and rg—1f infringed by S. 6 (1), Madras 
Hereditary Village Offices Act (III of 1893) 





e 3 

———Arts. 14, 19 and 21—lIf offended by Rule 
24 of Order VI-A, Supreme Court Rules relating 
to touts ai 1 
———Arts. 14 and. 20 (3)—If offended by 
S. 240 of Companies Act (I of 1956).. 73 
Te Ar. 15 (1)—Aprlicability 28 
Art. 19 (1) (a) and (6)—-Fundamental 
right under—If infringed by S. 144 of the Crimi- 
nal Procedure Code 00154 
Art. 20 (2) and General Clauses Act (X of 
1897), S. 26—Application and scope—Convic- 
tion for offence under sections 405 and 409 of the 
Penal Gode (XLV of 1860)—IF bar to subsequent 
'prosecution and punishment for offence under 
section 105 of the Insurance Act (IV of 1938) 
+. 2IO 

Art. 226—Scope of jurisdiction under— 
Error of law apparent on the face of the record— 
Writ can issue to correct 198 


= Art. 226—Writ of mandamus—Issue of— 
Directions of superior Tribunal exercising appel- 
late powers—Failure of inferior Tribunal to 
carry out—If can be condoned on the ground 
that the directions were wrong e 35 
CONTRACT ACT (IX OF 1:872), S. 55—Right 
to rescind on breach of covenant for payment of 
bills within roth of the following month—Time 
how far of essence of the contract—Interest on 
arrears of bills—Right to -. 142 

















- Constitution of India (1950) 





- COURT-FEES ACT (VII OF 1870) as applied 


to Bombay by Court-fees (Bombay Amendment) 
Act (XII of 1954)—AÀmenément not retrospective 
—Provisions as do not apply to appeals after the: 
date of amendment in suits which were pending 
before that date _ e I2 


CRIMINAL PROCEDURE CODE (V OF 
1898), S. 144—Scope—vires—lIf infringes funda- 
mental rights under Article r9 (1) (a) (5) of the 
0154 
——5S. 156 (3)— Magistrate ordering police 
investigation —lf takes cognisance of any offence 
—Jurisdiction to frame charges after reception of 
report on investigation—Section 537—Applica- 
bility—Charge of offence under section 448, 
Penal Code (XLV of 1860), triable as summons 
case tried as warrant case—Irregulatity when 


` curable ‘under section 537, Criminal Procedure 


Code (V of 1898) 217 
———8. 207-A—Interpretation and scope 
22I 


EXGESS PROFITS TAX ACT (XV OF 1940), 


' S. 15—Rule g of Schedule I of the Act—Applica- 


bility es  IO1 
GENERAL CLAUSES ACT (X OF 1897), S. 26 
—Applicability +. — 210 
INGOME-TAX ACT (XIOF 1922)—-Amounts 
paid by assessee under a decree for maintenance 
of its wife and children—If entitled to be deduct- 
ed from assessable income .. 1928 


Amount received annually in considera- 
tion of assignment of benefits of four leases for 
the unxpired period for winning limestone and 
manufacturing cement —Payment to assignor at 
0.13 As. for every ton of cement manufactured 
andsold by the assignee—1f capital or revenue 
receipts— Tests o 172 


S. 2 (6-A)—Public Limited Company 
holding 5,000 shares in Bank of India--Bank offer- 
ing new shares to existing shareholders in propor- 
tion of one new share for every three shares— 
Distribution of right to such new shares by the 
limited company to its shareholders in the propor- 
tion of two shares for each share held by each 
share holder—1f distribution of dividend’. 139 


—S. 3-—Association of persons—-Business 
belonging to estate of deceased -Mzhormedan 
carried on, on behalf of the co-heirs—If assessable 
as an “association of persons” 179 


S. ro (2) (xv)—Assessee having to dis- 
charge whole of joint and several liability in res- 
pect of joint borrowings because of joint borrower 
becoming bankrupt—lIf entitled to deduct as 
business loss .. 87 
S. 13, Proviso—Applicability—Conditions 
—Power to compute profits undes the Proviso 

A 20 
———— Ss. 14, 16, and 24—Scope an® effect — 
Share of income from unregistered firm—If can 
be set off against share of laws from registered 
firms—Such losses—lIf can be carried forward in 
subsequent years oo — II7 
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INCOME TAX ACT (XI OF 1922)—(Contd.) 


— ——38. 18—Applicability—Deereé for damages 
ior w-Orpful termination of service by employer 
aad arrears of salary—Tax payakie as on salary 
if can be deducted zt source by the employer— 
No assessment on employes decree-adléer— 
Notice under section 45 (5) of the Income-tax 
Act—If car be iswed on the deeree-holder 
Right to execute the decree in fu'l—Income-tax 


Officer—E entitled to attack the decree debt by Y 


garnishee proceedings 124. 


—— ——$. 28—Order imposing penalty for not 
filing return—Order passed witheut affording a 
hearing to the assessee—Appellate Assistant 
Commissioner setting asside order as illegal— 
Effect — Right of Income-tax Officer . to proceed 


to give 2 hearing and levy the penalty. 7 
———8. 23—Apalicahiiiss—Reriew—Soor = 
. Isr 





S. g4-—Ecose—Proceeding Dr Smposing 
penalty order seen S£ pn surviving partner 
after discontinuation of business ef he fiua— 
Buca shi ity «- 183 
————À.. 65 [Qeon whedber ciBtoent 
ens carried ca by ac: iadisidual or cor pac y 
form same business is à mixed question of law 
and fact on which High Court should ask for 
statement of case 136 


INSURANCE ACT (IV OF 1:938), S. 105— 
Prosecution under—Tf barred by previous convic- 
tion for offences under Ss. 405 and 409, Penal. 
Code (XLV of 1860) : .. 210 


MADRAS GENERAL SALES TAX ACTIX 
OF 1939), S. 2 (v)—A agreeing to purchase 
gunnies. from mills at certain rates for 
future delivery—Mills agreeing to give deliveries 
to third parties producing delivery orders from 4 
charging extra to third parties to whom he 
gave delivery orders—Transactions if ‘sales’ by 
A to third parties liable to sales tax 196 


—— Ss, 4 and 5 and Madras General Sales Tax 
{Turnover and Assessment} Rules, 1939, rule 16 
(5)— Virésand scope of 5t 
S. 5—Exemption under licence ceases on 
breach of conditions in licence 207 


(as applied to Andhra), S. r2-A (6) (a)— 
Scope—R eview— When permissible 3 13 


MADRAS GENERAL SALES TAX (TURN 
OVER AND ASSESSMENT) RULES, 1939, 
RULE 18 (2)—Scope—'' Groundnut oil "—1£f 
include * Vanaspati ” or hydrogenated ground- 
nut oil and refined groundnut oil—Rule 5, (1) 
(g}—Deduction for freight—Conditions. . 45 


MADRAS HEREDITARY VILLAGE OfiGES 
ACT (IIR OF 1:895), S. 6 (1)—If void as in 
fringing fundamental rights under Articles 14 and 
and 16 of the Constitution of India (1950) 

es 65 


ae 





ae 





MADRAS PLANTATIONS AGRICULTURAL 
INCOME-TA& ACT (V OF 1955), S. 5 (e)— 
Expenses incurred for upkeep and maintenance 
of inmature rubber plants which yield no income 
in assessment year—If permissible deduction in 
calculating assessable income ofa rubber e 
5 


aa 


2 . if 


GENERAL INDEX. M 


MADRAS POLICE SUBORDINATE SER- 
VICE—Rules Relating to—Rules 3, 4 and $—- 
Scope Tu I2 
MAXIMS—King caa do no wrong—Applica- 
! bility to Government : a B8. 
MOTOR VEHICLES ACT (IV OF 5gay), Sx. 
64-A, 42-A, 45, AA and -33-À (9) Regional 
| Transport Oficer rejecting and application for ~ 
| variation of zout ent of Madras. 
setting aside that order and granting the varia- 
tion of the route—Validity of Whether the 
delegation to-the Regional Transport Officer of 
the power to vary the conditions of a permit is 
valid under section 44-A of the Act l. 104^ 
S. 68-D- (2) and Constitution of India. 
(1950); Articles 19 (1) (g} and 19 -(6)-Scheme 
approved by the Government of Mysore—Scheme 
excluding private operaters on ‘certain routes- 
anc -escr;ing -hose routes foz the Sate Tree] 
port Ux.dertang—Val dur of tae scheme fh ike 
ligh: of the Fundamental-rieht gua-arteed- by 
Aride 19 (2j (e} 5 
PARTNERSHIP—Power of ahomey by ons * 
permer—fafzciemcy to somftr authority on 
behalf of all ths parmers s-a S84 
PAYMENT OF WAGES ACT (IV OF 1956), 
Ss. 15 and 22—Nature and scope of jurisdiction 
of authority under 2 198 
PENAL CODE (XLV OF 1860), Ss. 405 and® 
409—Conviction for offences under—If bar to 
subsequent prosecution under S. 105, Insurance 
Act (IV of 1938) .. 210 
—————8s. 486 andd 28—Counterfeit—Essentials 
. . 235 
POLICE ACT (V OF 1861), S. 15—Notification 
quartering additional police in disturbed area, 
exempting “ Muslim ” and “ Harijan ^ inhabi- 
tants from obligation to bear the cost—Exemp- 
tion, if discriminatory and violative of Article 15 
(1) of the Constitution of India (1950) .. 28 


PRACTICE— Second Appeal—Concurrent 
* findings of fact "—Powers of High Court. gr 


PREVENTION OF FOOD ADULTERATION 





ACT (XXXVII OF 1954), Ss. 7 and 16—Scope 
— Servant in shop, selling adulterated fóodstqff— - 
Ofiencc— Mens rea not essential ior liability.. “133 - 


———S.. 20 (1)—Construction— Written con- 
sent '—Who can give—If should name person 
to whom it is granted ~~ 59 


RAILWAYS ACT (IX OF 1890), S. 77—Scope 
— Suit for compensation for non-delivery of goods 
consigned falls within S. 77 - . 169. 


SUPREME COURT RULES (as Amended), 
Order IV-A, rule 24—Framed under Article 145 
of the Constitution of India (1950) —Vires of—. 
“ Touts "—Rules regulating —If offend Articles 
14, 19 and 21 of the Constitution of India 
I 


- . 


(1950 
TRAVANCORE-COCHIN AGRICULTURAL 
INGOME-TAX ACT (XXII OF 1950), 8. 5 (7) 
— Expenses incurred for upkeep and maintenance 
of immature rubber plants which yield no 
income in the assessment year—If permissible 
deduction in calculating assessable income of a 
rubber estate containing both mature and im- 
55 


mature rubber trees 





GENERAL INDEX. 


- (HIGH: COURT.) 


APPEAL—New plea —Question of law— 
substainability. 33 


‘BANKER AND CUSTOMER—Nature of 
relationship -between—Liability of banker to 
pay his customer—Extent of—Banking business 
—What is—Ordinary money-lending business 
-of Nagarathar community—lIf banking business. 
ps ; 

‘ .. 323 

CIVIL PROCEDURE CODE (V of 1908), S. 
11 and O. 21, R. 63—Constructive res judicata 

e —No suit under O. 21, R. 63 within one year 
from the date of an order rejecting a claim— 
Effect—Subsequent regular suit barred by 
*constrüctive res judicata. .. 162 
—— — 5S. 24 and Criminal Procedure Code (V 
of 1898), section 146—Proceedings transferred 
d»y a Criminal Court to a Civil Court under 
section 142 of the Criminal Procedure Code— 
Power of civil Court to transfer under section 
24, Civil Procedure Code. - 842 
——S. 48—Limitation under—Effect of in 
cases where execution of decrees was stayed by 
special enactments like Madras Act V of 1954 
or I of 1955. i 30 
S. 60 (k)—Scope of immunity from attach- 
ment of provident fund amounts. 321 
S. 96 (3) and O. 23, R. 3—Suit dismissed 
in view of adjustment pleaded—If appealable. 
o 154 
S. 105 (2)— Order remanding the case 
and dismissing appeal—Scope—Finality of 
directions given .. 482 
———8. ii5—Revision if lies against order 
under S. 476 or S. 476-A, Criminal Procedure 
Cod£ Í 295 
—— ——8$. 144-—Restitution—Principle of money 
deposited in Court in pursuance of decree— 
Decree reversed on appeal—Basis of restitution 
` = -- 370 
—S. 148 and O. 21, Rr. 84 and 85 and 87 
—Time: for payment of balance of purchase 
‘price in Court auction---If Court has power to 
extend—S. 148—Applicability. 142 
——O. 21, R. 63—No suit within one year 
of order rejecting claim—Regular suit is barred 
by constructive res judicata. : .. 166 
O. 21, R. 63—Suit to set aside a claim 
order— Onus on the plaintiff to prove he is the 
real owner. .. 268 
O. 21, R. go—Application under—Direc- 
tion to furnish security—Failure to furnish 
security by judgment-debtor by the date fixed 
—Respondent voluntarily taking notice and 
filing objection—Effect of—Jurisdiction of Court 
to demand security 207 
—— — JO. 32, R. 7—Suit by son for possession 
and mesne profits on basis of partition—Father, 

















C. P. CODE (1908)—Conid. 


mother and their four minor children as defen- 
dants attacking partition as sham and colorable 
—Plaintiff challenged to take a special oath 
—Decree passed for possession and mesne profits: 
—If compromise requiring sanction of Court to 
bind the minors. .. 292 
O: 34, R. 14—Prohibition against sale of 
mortgage property— Scope and object of.. 363 
COMPANIES ACT (VII of 1913), Ss. 185 and 
195 (K)—Applicability and scope—Discretion 
of Court—Application by one director against 
another—Applicant equally liable with res- 
pondent and also party to resolutions culminating 
in transaction  impeached— Competency of 
application. .. 204 
CONSTITUTION OF INDIA (1950), Arts. 
12 and 367—Local Authority—‘‘State”—If 
includes Port trust . m 57 

Art. 14—1f offended by S. 198-B, Crimi- 
nal Procedure Code .. 828. 














Art. 14-—-Not violated by Income-tax. 
Act, Ss. 2 (6-A) (c) and 12 (1-B). 93 
Art. 19 (1) (g) and (6)—Scope of. . 57 





Art. 226—Applicability—Application for 
stay of sale of properties for recovery of 
arrears of Income-tax under Revenue Recovery 
Act— Competency—Other remedy open— 
Effect. 165. 
Art. 226—Jurisdiction under. 3 


Art. 911 (1) and (2)—Applicability 
and scope— Article 311 (2), Proviso (a)—Scope 
of—Dismissal of Government servant on ground 
of conviction by Criminal Court—Subsequent 
setting aside a conviction by High Court— 
Effect—Reinstatement of — acquittal—Right 
of Government servant to salary for 
period between dismissal and reinstatement— 
Suit for.arrears of salary—Maintainability— . 
Railway Fundamental Rules—(Service Condi- _ 
tions Pay and Deputation), Rule 2044.. 273 


Art. 311 (2)—Procedure—Disciplinary~ 
proceedings—Opportunity to show cause against. 
proposed punishment—Opportunity of com- 
menting on advice given by the Public Services 
Commission—Duty of Government to give— 
Order based in part on erroneous assumption of 
fact—Interference—Power of High Court to 
quash—Adequacy of punishment—High Court’s 
power to go into. sce 46 


CONTRACT—Contract of sale of goods— 
Stipulation as to mode of transport—If&n essen- 
tial terri —Breach of—If would give the buyer 
the right to repudiare the contract. ^ 244 


CONTRACT ACT (IX OF 1872), Ss..60 and 
61—Scope of. .. 288 











. could be directed to be demolished. 


2 


"CO-OWNERS-—Nature of ownership—Building 


put up by one co-owner on the joint Bur A 
E 

CRIMINAL PROCEDURE CODE (V of 1898), 
‘Ss. 145 and 146—Scope of—Reference to Civil 
‘Court—Procedure for hearing—Right of parties 
to be heard and to get rid of adverse finding 
recorded ex parte—Civil Procedure Code (V of 
1908), O. 9—Applicability—Duty of Magistrate 
to hold up proceedings under section 145 until 
receipt of orders of Civil Court. 284 


(as amended by Act XXVI of 1955), 
S. 173 (4)—Construction and scope of— 
Statements recorded under section 164— 
Character of —Right of accused to copies thereof 
prior to filing of charge-sheet—Statements—If 
“f public document "—Interpretation of Statutes 
—General and special law—Judicial interpreta- 
tion accepted for long time—Effect of—Code 
Exhaustive character of—Implied repeal—Princi- 
‘ple of... : (F.B.) - ... 65 
—— — S. 198-B—If offends Art. 14 of the Consti- 
'tution of India; (1950). .. 828 
——-$. :e07—As (6)—Scope of—Police— 
filing charge-sheet under section 395, Indian 





Penal Code—Sub-Magistrate framing charges. 


under sections 379 and 447 and deciding to try 
‘case Beet RI ere 

. ee 285 
— ——S$. 271 (2)—Conviction based on plea of 
-guilty—Propriety. ^ 4 / 333 
— 5. 350—Procedure—Transfer of case 
.after examination of some prosecution witnesses 
—Examiniation of remaining witnesses by 
transferee Magistrate and conviction—Legality 
—Duty to proceed de novo—Criminal Procedure 
‘Code, sections 192 (1) and 528—Scope and 
Effect of ; 271 


——S. 417—Appeal against acquittal Inter- 


‘ference—Scope of. :.972, 376 


——— S. 489— [Interference in revision against 
conviction— Principles. 379 


Ss: 476 or 476-A—Orders under—If open 





‘to revision under section 115, Civil Procedure ; 


Code (V of 1r9o8)—Assistant City Civil Judge, 
Madras—If subordinate to Principal City Civil 
Judge under Ss. 476-B and 476-A, Criminal 
Procedure Code (V of 1898) 295 


——S. 488—Claim for maintenance—Consi- 
-derations—Attribution of immorality to wife— 
Legal cruelty—Non-possession of property— 
Not a relevant factor—Quantum of maintenance 
—lInterfernece in revision—Scope of 18 
S. 488—Maintenance order under— 
Subsequent living together of husband and wife 
—Effect on the order of maintenance. 10 


EMPLOYEES’ PROVIDENT FUND ACT 


(XIX of 1952), Ss. 8, 15 and Paragraph 28 of 
the Scheme under the Act—Scope—Lawfully 





constituted trustees in charge and management: 
‘of the Provident Fund—Liability to transfer 


the accumulatioas to the Authority constituted 
under the Act—Notice under Madras City 
Land Revenue Amendment Act (VI of 1867) 
‘demanding te employer to pay the amount 
—Legalitg—Writ of mandamus under Article 
226 of the Constitution. 179 
: S. 10 and Civil Procedure Code (V of 
1908), S. 60 (E) —Scope of immunity from attach- 
mfent in execution of provident fund amounts— 





GENERAL INDEX. . 


EMPLOYEES’ PROVIDENT-FUND ACT— 
(Contd.) e 
Amount payable only after six months of retire- 
ment—Immunity from attachment during such 
period. oe 9321 
— ——8. 14-A, Proviso—Applicability «. 376 
EMPLOYEES’ STATE INSURANCE, ACT 
(XXXIV OF 1948) S.e2 (9)—Employee— 
Meaning of—If includes secyetary, clerk or typist 
in Managing Agent's Office of a Mill—Right 
to demand contribution. -. 148 
——S. 2 (xii)— Factory — Tannery—If a 
factory. vi "16 
EQUITABLE ESTOPPEI.— Doctrine of—What 
is. . .. 158° 
EVIDENCE ACT (I of 1872), S. 27—Scope 
—Information received from the accused— 

How much may be proved— Gustody '— 
Expression to be construed in wide terms—S.%7 - 
—It offends Article 14 of the Constiffition 

p .*. 307. 
S. 45—Gernuineness of signature—Value 








of evidence of handwriting expert. - 33 
S.. zı (1) (iii)—Public documents. 
i (F.B.) .. 65: 


GENERAL CLAUSES ACT (X OE (1897), S.3 ° 
(32) “Local authority"— If includes Port trust. 


«+ 57 


HINDU ADOPTION AND MAINTENANCE® 


ACT (LXXVIII OF 1956), Ss. 4, 20 and 24— 
Effect of on rights under prior Hindu Law and 
usage. ~- 237 


HINDU LAW—Alienation by guardian of 
minor's property—Necessity and benefit—Par- 
tial necessity—Standard of care—Relevant 

factors—Onus of proof—When becomes rele- 
vant E 296 


Joint Family—Partition—Divided sons’ 
succeeding to share of the father—-Whether 
joint tenants or tenants-in-common 404 


— ——Succession—fProperty obtained by father 
in partition with son—Widow -if. entitled to 
succeed to exclusion of the son 33 


HINDU WIDOWS' RE-MARRIAGE ACT 
(XV OF 1856)—Forfeiture of widow’s rights 
of inheritance on re-marriage—When would 
apply—Widow’s re-marriage invalid: under Jaw 
—4f attracts the forfeiture—Madras Hindu Pre- 
vention of Bigamy'and Divorce Act (V of 1949), 
section 4 (1) (since repealed by Hindu Marriage 
Act, XXV of 1955)—Marriage void under 

. 140 
HINDU WOMEN'S RIGHT TO PROPERTY 
ACT (XVIII OF. 1937) as amended by Act 
(XI of 1938), Ss. (1) and g (2)—' Separate - 
property " “ An interest in joint properly "— 
Meaning of —Property taken by Hindu father - 
on partition between him and his son—Charac- . 
ter of—Succession to—Right of widow to 
succeed to the exclusion of divided son. 33 


HUSBAND AND WIFE—Void marriage— 
Status of parties—Suit for declaration of—Appli- 
cability of the maxim in pari delicto 381 


INCOME-TAX ACT (XI OF 1922), Ss.2 (6-A), 
(c) and 12 (1:B)—Object and scope of—Control- 
ed company—Loans to share-holders to the . 
extent of accumulated _profits—Deemed - to be: 





GENERAL INDEX; 3 


INQOME-TAX ACT (XI OF 1922)—(Contd.). | INDUSTRIAL DISPUTES ACT (XIV OF 
SU i g . 1947)—Disciplinary action by employer—Alleged. 
dividends? and liable to tax as.on income— | commission of offence by employee—Finding of. 
Legislation competent under Entry 82 of List | criminal Court—Binding nature of ... 291, 
I, Schedule VII of Constitution— Legislation MEN . $ 
to pap evasion of tax—Entry 97 of List I, Disciplinary action against employees— 
Schedule VII and Article 248 of the Constitution | Scope of interference by Tribunal .. 866 
—Legislation competent as under the residuary ‘Dismissal of employee by management 
powers—Article 14 of the Constitution—No | for misconduct—Reinstatement—When can be 
violation + 93 | ordered by Labour Court—Management leading 
Ss. 4 (3) (vii) and 6—Receipts from bet-"| evidence before Industrial Tribunal as to worker's 
ting and racing activities--Nature of—If income | misconduct—If precludes them from contending 
from business or vocation assessable to income- | that their conclusion must be accepted by the 
tax .. 107} Tribunal ..; 8918 


: S. 10 —Assessee supplying bread to Govern- Dismissal of workmen for misconduct— 
ment hospital under contract—Rates found to be | Workers resorting to illegal strike—If could be 
uneconomic—Assessee maintaining accounts On | justified merely because of a provocation from the 
mercantile basis—Government making ex gratia | "management —Concepts of social justice—Limits 
payment in subsequent year to compensate loss | of applicability M. Qt. 
sustaiged by the assessee—Amount if liable to . : . : 
assessment to income-tax in the year in which Industrial dispute—Union of workers— 
the amount was received .. 48 Authority to Secretary to sponsor the cause of 
2 .| workersand to make a demand upon the employer. 
————5$. 10 (1)—Incorporated Mutual Benefit | —Necessity .. 152 
* Fund—Dealings with share-holders only—Benefit : 
available to share-holders only—Interest or pro- —S. 2 (b)—Award—Meaning of —Com- 
éit arising «from dealings with share-holders— | promise entered into between certain workers 
Exemption from tax— Principles .. 464 | and managements recorded by Tribunal—If an 
^ x award—Ss. 7, 7-A, 7-B and 10 as amended by: 
———S. 10 (2) (vii) and Second Proviso as | Act (XXXVI of 1956)—Scope—Old Tribunal 
amended by Act XLVII of 1949—Scope and | under the Act abolished— Dispute referred back 
applicability—Sale of machinery and buildings | tf could be dealt with by the new Tribunals 























—wNo business done in the account year of sale— d d 
* Deemed profits ’—Liability to assessment. E pé; gw os =e 
.. 435 | =. 2 ()—Industry—What is Pinjrapole— 
S. 10 (2) - (xv)—Applicability—Capital If industry e 46 





or revenue expenditure—Expenditure incurred | —— ——Ss. 2 9. 10 (1) (c) and 15—Scheme and 
by surgeon in undertaking tour abroad to main- | scope of —Industrial dispute referred for adjudica-, 
tain his efficiency in profession—Deduction— | tion—If could cease to be an industrial dispute, 
Permissibility : +» 187 | subsequently—Jurisdiction of Labour Court. 
Ec n IUE ee of prons. to je .. 260 
extent of 6' per cent. of the capital employed in S i 
the industrial undertaking Acces also "dene the ny m CUPS em 
ing income under contract of agency apart from | Effect o£ "Tribunal ordering reinstatement of a 
industrial undertaking—If exemption could be | dismissed employee—Failure to implement the 
claimed in such a case ++ 499 | award within thirty days of its publication—If 
— —— S. 34—Scope—Return by a director of a | punishable E 12 
-defunct company not authorised in conformity | || s 33 (2) — Scope—Jurisdiction of the 


with S. 208-A (2) of Companies Act (VII of p as : 
1913)—-Assessment made after the company has Tribunal—Not an appellate authority .. — roo. 


ceased to ‘exist and contrary to the provisions | ——-—S. 33 (e) (2)—Scope of~Discharged 
of S. 26 (2)—Proceedings for reassessment | workman—If could invoke the aid of Labour 
can be initiated on the basis of escape of assess- | Court. `- 2 .. 228 


ment—S. 26 (2)—Assessment on the successor a ae 
eem ee company liable when the NO cane Superstruc- 
company succeeded is struck off the register— | ture iu TN an uld landatory injunction to 
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LIMITATION ACT = OF 1908) S. 1o— 
Applicability—S. 29 (2)—Scope 226 
Art. 52—Applicability — Trader and 
customer— Supply of goods from time to time 
by trader and payments from time to time by 
customer—Right of trader to appropriate pay- 
ments to earliest items of supply—Suit for balance 
due on account—Limitation—Starting point— 
Claim in respect of deliveries of goods made more 
than three years before suit—If barred 288 


MADRAS AGRICULTURAL INGOME-TAX 
ACT (V OF 1955), S. 5 (g)—Permissible deduc- 
tions—Expenditure incurred in maintaining 
immature coffee plants in a plantation—If of a 
revenue nature . 133 


MADRAS AGRICULTURISTS RELIEF ACT 
(IV OF 1938), Ss. 7-and 19 (2)—' A debt pay- 
able at the commencement of the Act'—Mean- 
ing of the word ‘ payable '—Deposit before the 
Act—When a debt payable ‘at the commence- 
ment «+, 458 
S.13—Scaling down of debts under—Re- 
opening of transaction—Scope of 240 
S. 13—Scaling down under—Scope of 
debt contracted after the, Áct—Stipulation to 
pay interest;at a rate higher than the limit pres- 
cribed under the Act—Scope of relief 172 
MADRAS BUILDINGS (LEASE AND RENT 
CONTROL) ACT (XXV OF 1949), Ss. 2 (1) 
and 7 (3):(c)—" Building "—Meaning of - 











. 228 
———8.:3 (8) (a) and Act (XVIII of 1960), S. 
10 (3) (z)—Landlord—Meaning of—Own occu- 
pation—Scope of—Requirement of a member of 
joint Hindu family—If owner can apply for 
eviction—Effect of section 35 of new Act on pend- 
ing proceedings .. 184 
— ——$. 7 (7)—Eviction proceedings by power 
agent of the landlord—General power of attorney 
containing power to take:steps in eviction—No 
separate written consent necessary 150 
-————$. 13—Exemption order under—Scope 
of a 85 
MADRAS CINEMA REGULATION ACT 
(IX OF 1955) and Rules framed thereunder— 
Rule 101 '(1)—Space all round—Scope of re- 
quirement ae 89 
MADRAS CITY MUNICIPAL ACT (IV OF 
1919), S. 110 and Schedule IV , Part II, rule 
7—Proviso—Effect of .. 208 
Ss. 218 (2) and ggo-A—Suit for recovery 
of improvement charges—Limitation—Limita- 
tion Act (IX of 1908), S. 19—Applicability— 
S. 29 (2) —Scope .. 226 
Schedule IV, part II, rule 7—Proviso— 
Applicability and scope—Right of assessee— 


Corporation ’s right to assess on basis of Proviso 








against assessee’s wish 216 
— Schedule IV, R. 21 (2)—'Distraint 
is impracticable '—What amounts to .. 378 


MADRAS CIVIL SERVICE (CLASSIFICA- 
TION, CONTROL AND APPEAL) RULES, 
1953—Civil servant—Misconduct—Jurisdiction 
to puniS&i— Good and sufficient reason "— 
Legal proof—Necessity—Finding rested on sus- 
picion—Sufficiency for imposing punishment 
e—Order based on suspicion—Quashing of— 
Jurisdiction of High Court—Constitution of 
India (1950), Article 226 : 211 
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MADRAS COURT-FEES AND SUITS VALU- 
ATION ACT (XIV OF 1955), S. 33 (2)—Ap]pli- 
cability— Order regarding Court-fee on report 
of Court-fee Examiner—If can be revised or 
reviewed by succeeding Judge 352 


S. 40—Scope of—Decree in a @Jaim suit 
under O. 21, R. 63, Civil Procedure Code (V of 
1908)—8Suit to set 2side—Waluation for purposes 
of Court-fees . .. 156 
S. 72 (xiii)—Applicability—Accused 
sentenced to fine and in default to imprisonment 
Revision Petition to High Court under Ss. 
435 and 439, Criminal Procedure Code (V of 
1898)—Court-fee—Claim to exemption—Sus- 
tainability 149° 
MADRAS CULTIVATING TENANTS 








"(PAYMENT OF FAIR RENT)ACT (XXIV OF 


1956), S. 14 (2)—Crucial time for surrendering 
excess lands to avail of the benefits under ehe. 
Act—Remand by the Rent Tribunal—Condétions 
necessary for i .. 399 


S. 14 (2)—Scope— Time limit for the 
exercise of the option to relinquish excess over 
one veli to claim benefit of Act 305 


MADRAS CULTIVATING TENANTS’, 
PROTECTION ACT (XXV OF 1955), S. 6-A— 
Applicability—Transfer ofsuit from civil Court— 
When could arise "835 
Proceedings in eviction of tenant on the® 
ground of non-payment of arrears of rent—Find- 
ing by the Revenue Court that the tenant is not. 
in arrears—Subsequent suit in civil Court for 
recovery of such arrears—Finding of the Revenue 
Court, if a bar—BHes judicata and analogous 
principles .. 188, 
as amended by Act (V of 1958), S. 2 (a) 
and (ee)—‘ Cultivating tenant ’—Meaning ` of 











. Contributing physicial labour—What amounts 


, z 256 
S. 2 (a) —Underlessee or person deriving 
title through a ‘cultivating tenant ’—Not a 
‘cultivating tenant? within the scope of ‘the 
Act e 217 


MADRAS DISTRICT MUNICIPALITIES 
ACT (V OF 1920) and rule 32 (1), Schedule IV 
—lllegal seizure of animal by Municipalgy— 
Municipality if entitled to feeding charges 
during detention of such animal—S. 99 (4) of 
the Act—I£ presumption under section applicable 
to “cart” : .. 385 
S. 88 (4)—Effect of—Transferee of part 
of property—If liable to pay the tax on the 
entire property due to failure of transferor to, 
give notice of the transfer 242 


MADRAS ESTATES (ABOLITION AND 
CONVERSION INTO RYOTWARI) ACT 
(XXVI OF 1948)—Object and scope of— 
Effect on pre-existing rights of ryots and zamin- 
dars—Rival claims to the title of the land-holder 
—Jurisdiction of civil Court 168 


———-—8. 12—Charge created on private lands 
in an estate for unpaid purchase money— Effect 
on, after notification under the Act 87 


S. 54-F—Scope—Compensation paid in 
excess—Recovery of excess—When can be made 
—Sections 50 and 68—Statutory obligation .to 
deposit interim payments—Mandamus—If can 
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MADRAS GENERAL SALES TAX ACT (IX: 
OF 1939), Ss. 3 and 19 and Turnover and Assess- | 


ment Rules, Rules 15 and 16—Validity of the 
rules—Prescription under S. 3 of the Act (IX of 
1939)—Must comply with double conditions, pre- 
vious publication and approval of the Assembly 
—General Clauses Act (I of 1891), S. 7 (e)— 
Publication of the ruje in the Gazette—Conclu- 
sive proof that it was duly made—Not applicable 
where Government’ never intended to comply 
with the provision in S. 19 (4) of the Act (IX of 
1939)—Act I of 1957,.S. g—Extent of validity— 
Interpretation of Statute—Mistaken assumptions 
in a statute—Effect 451 


. ——S. 3 (1) and Amending Act (XV of 1956), 
and Madras General Sales Tax Rules, rules 17 (3) 
and 18 (1)—Order of the Tribunal fixing the 
rate of levy on the turnover of the hotel business 

, ang refunding excess to the assessee—Amending 
Act §xing a higher rate retrospectively—Demand 
on the assessee on the amended Act—Rules 17 
(3) and 18 (1)—Scope—Rules cannot enable 
the assessing authority to revise or rectify orders 
of Appellate or Revising Authority .. 426 


S. 3 (3) (b) as amended by Acts XX of 
e 1954. and-III of 1956—Scope and effect—Addi- 
tional tax on power-loom cloth—Liability 
301 
———S. 5 and Madras General Sales-tax 
* Rule, rules 6—“ Turnover "—What is turnover 
for purposes of licence under section 5 of the 
Act -. 361 
——S. 12 (2)—Revisional powers ‘under— 
Escaped turnover—What amounts to—Amend- 
ment of law—Effect of .. 269 
(Seenow Madras Act I of 1959), S. 18-B 
—Bar of suit under—Scope of—Suit to recover 
sales tax paid under mistake of Jaw—If maintain- 








able -- 163 
——S. 22—Exemption under—Prerequisites 
255 


MADRAS GENERAL SALES TAX TURN- 


OVER AND ASSESSMENT RULES, 1939, j 
R. 4-A—Applicability and validity .. 38 
MADRAS HINDU RELIGIOUS AND 


CHARITABLE ENDOWNMENTS ACT (XIX 
OF® 1951), S. 6 (13)— Religious charity '— 
Feeding of Brahmins during festival season— 
When a religious charity 198 


MADRAS INDEBTED AGRICULTURISTS 
(REPAYMENT OF DEBTS) ACT (I OF 1955), 
Execution of decrees stayed under—S, 48, Civil 


Procedure Code—Applicability to us go 
'————$.2, Explanation 11 (b)—‘Debt due’ 
—Meaning of +. gl 
— — —$. 7—Presumption under 235 


MADRAS INDEBTED AGRICULTURISTS 
(TEMPORARY RELIEF) ACT (V OF 1954), 
S. 4—Interpretation—'* Further proceedings in 
suit "—1f includes application for passing final 
decree -. 203 


MADRAS PORT TRUST ACT (II OF 1905), 
Ss. 39 and 95 (4)—Scope and effect of—Power 
of Board of trustees to undertake operations of 
clearing and forwading agents inside the Port 
and exclude others from performing the said 
operations—Resolution by Board to “ take over 
cargo and do the landing on shore "—If ultra 
vires s 


57' butter obtained from goat's milk 


MADRAS PROHIBITION ACT (X OF 1937), 
Ss. 5 and 16 (1) —Applicability—Rendering 
varnish potable and fit for human consumption 
as illicit liquor—Offence committed in 1959, 
after amendment of rules relating to the Manu- 
facture, Import, Use and Sale of Varnish Rules, 
(1952)—1f punishable under section 5 or under 
section 16 (2)—Amendment of rule in 1959— 
Effect of I 


MADRAS SHOPS AND ESTABLISHMENTS 
ACT (XXXVI OF 1947), Ss. 2 (3) and 4— 
Commercial establishment of—State Electricity 
Board—If a commercial establishment—If 
exempt from the operatior of the Shops Act. 247 


—Ss. 4 (1) (a) and 41 (2)—-Person employed 
in position of management—Test 9,19 
— — Ss. 6 and 41 (2)—Jurisdiction of Commis- 
sioner—Exemption of an establishment from the 
provisions of the Act subject to certain conditions 
—When affects jurisdiction of the Gommis- 
sioner ; ' 43 


MADRAS STAMP (AMENDMENT). ACT 
(VI OF :922)—Schedule I-A, Article 3o (c) 
— Lease stipulating for premiums or advance in 
addition to rent —Duty chargeable : 
(F.B.) 83 


MADRAS VILLAGE PANCHAYATS ACT 
(X OF 1950)—Rules for the Conduct of Elections 
of Members to Panchayats, Part II—Scope of— 
Class II Panchayat—Election of members— 
Filing of more than one nomination paper— 
If prohibited—Rejection of second nomination 
paper on ground of there being no provision 
therefor—Legality—Certiorari to quash—Error 
apparent on the face cf record—Constitution 
of India (1950), Article 226 . 236 


MAXIMS—"IN PARI DELICTO”—Applica- 
ability—-Suit for declaradon of void marriage 

„391 
MINIMUM WAGES ACT (XI OF 1948), S. 
20—Summary procedure under—If could be 
availed of by discharged workmen 251 


PARTITION ACT (IV OF 1893)—Sale of pro- 
perty under orders of Court—Confirmation— 
Nature of— Inadequacy of price —Relevant 
facts to be considered . 476 


PARTNERSHIP— Dissolution — Valuation 
of Stock-in-trade—Procedure 354 


PARTNERSHIP ACT (IX OF 1932), Ss. 9 
and 12 (d)—Suit for dissolution of partnership 
and for accounts—Evidence— Value of account- 
books kept by the partnership—Presumption— 
Rebuttal .. 958 
PENAL CODE (XLV OF 1860), Ss. 107 (2), 
and 405—Abetment of breach of trust by cons- 


piracy—Proof —Essentials 379 
— ——S$. 425—Mischief—Knowledge of the 
liklihood of the wrongfulloss—Necessity.. | 372 


PRESIDENCY SMALL CAUSES COURTS 
ACT. (XV OF 1882), Ss. 41, 43 and 48—Suit 
in ejectment—Decree  directing* delivery of 
possession by a specified date—1f could be execu- 
ted after the expiry of the date fixed 136 


PREVENTION OF FOOD ADULTERATION 
ACT (XXXVII OF 1954), S. 16 (1) (g) ()— 
Butter as defined in the Rules — 1f includés 
20 
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RAILWAY FUNDAMENTAL RULES 
(Services Conditions Pay and Deputation) Rule 
-2044 e 273 
RAILWAYS ACT (EX OF 1890) S. 72— 
Measure of liability—Goods lost by organized 
‘raid by thieves and by looting—If the Railway 
Administration is liable for the loss .. 348 


REGISTRATION ACT (XVI OF 1908), Ss. 
17 and 49, Proviso—Sale of Iand of value Rs. 
45—Sale deed unregistered —Effect —Delivery 
of possession—Whether sufficient .. 390 


— — —8s. 21 and 22—Applicability and scope of 
— Sale deed of specified one-third share of 
vendor in specified shares out of larger portion 
in named village situate within four specified 
boundaries—Sufficiency of description—Survey 
numbers of shares conveyed not given though 
village surveyed—Deed registered already and 
possession delivered—Validity and enforceability 
—-Deed—Material alteration—Alteration alto- 
together in consequential and not altering or 
affecting rights and liabilities of parties—Effect 
of 


+ 193} 
SEA CUSTOMS ACT (VII OF  1878)— 
Scope of vs 57 
— — — Ss. 167 (81) and 178-A (2)—Scope 
of >- 374 


SUPPRESSION OF IMMORAL TRAFFIC IN 
WOMEN AND GIRLS ACT (CIV OF 1956), 
Ss. 2 (a), 3 (1) and 7 (1) —Applicability— 
“Brothel Keeping a brothel or allowing 
premises to be used as a brothel—Proof— 
Prostitution in or near public place — Offence 


387 
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TRANSFER OF PROPERTY ACT (IV OF 
1882), S. 53—Fraudulent transfer—What is. 


235 
———S, 56—Marshalling—Scope of 422 


——_——S. 58 (c)—Mortgage by conditional sale 
—Sale with a covenant for re-purchase—Tests 
—Whether the covenant for re-purchase assign- 
able—Time—If of the essgnce of the contract 
of re-purchase—Time fixed for exercise of option 
to re-purchase expiring when Court was closed 
— Cannot be extended to re-opening day. 445 


WILL—Proof of execution--Evidence negative: 

character impeaching genuineness of will— 
Value of—Positive evidence of execution by' 
testator by reliable witnesses Genuineness of 
signature—Value of evidence of handwriting 
expert E 33° 
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Meaning ~ 307 
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‘ Payable ^ 458 
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——" Separate property "—Meaning 
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Procedure (S.C.) 33 
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O. 6, rule 17—Addition of parties— 
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Scope—Appeal against final decree— Validity of 
preliminary decree—If can be challenged (S.C.). 
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——O. 33, rule 1, Explanation (a) ‘ Sufficient 
means '—What is ex 27 
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of mortgage property—Scope and object of. 19 
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($S.OC.) |... 42 
COMPANIES ACT (I OF 1956), S. 89— 
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INJUNCTION—Co-owner putting super; 
structure on joint land—Mandatory injunction 
to demolish—When could issue. is 26 
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LIMITATION ACT (IX OF 1908), Article 116 
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and Act (XVIII of 1960), Ss. 7 and 35— 
Landlord—Meaning of—Own occupation—- 
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MADRAS BUILDINGS (LEASE AND RENT 
CONTROL) ACT (XVIII OF 1960), Ss. 30 and 
35—Effect of—Proceedings pending against 
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1956), S. 14 (2)—Rent Tribunal —Powers of}. 
remand—Scope of. 18 
$. 15 —Exemption under—Land used 


during the period for raising betel vines— Test. 
39 


MADRAS CULTIVATING TENANTS’ PRO- 
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-be dispensed with , 40 
—S. 6-A—Applicability—Transfer of suit 
. from civil Court —When could be ordered. 16 
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ACT (V OF 1920), S. 76-A (b)—' Municipal 
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SHARIAT ACT (XXVI OF 1937)—Imme:- 
morial Custom—Intestate succession— Muslim 
Personal Law 


($.G.) .... 44, 
STAMP ACT (II OF 1889), Ss. 31, 32 and 33 
Scope. (S.G.) ^ .. 45 


SUCCESSION ACT (XXXIX OF 1925), S. 89, 
—Will—Artificial rule of construction evolved 
in England to avoid uncertainty—If to be applied 
in India. (S.C. .. 53 


— Ss. 265 and 286 and Madras Civil Courts 
Act (1873), S. 29 (1)—Effect of —Power of 


Subordinate Judge to deal with contentious 
testamentary matters—Scope of. IO 


SUPERESSION OF IMMORAL TRAFFIC 
IN WOMEN AND GIRLS ACT (CIV OF 
1956), S. 2 (a) and (3)—Brothel—Meaning of 
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ES . SUPREME COURT OF INDIA. ; 


[Civil Appellate Jurisdiction.] 


e Present :—B.P. Sınma, Chief Justice, S. J. Imam, J. L. Kapur, K. N. WAncnòo. 
AND K. C. Das GUPTA. 


Sant Ram Appellant. * 


ef the Constitution of 


Supreme Court. Rules (as Amended) Order IV-A, rule 24, framed under. Article 145 
I9 and 21 of the Constitution of 


India (1950)— Vires of—* Touts "—Rules regulating —If offend Articles 14, 
India 1(950). 


The Supreme Court has the inherent jurisdiction to regulate the proceedings relating to conduct of 
persons appearing before it, in and out of Court, in so far as such conduct has a bearing on their pro- 
fessional relations and ethics, apart from the Constitutional provisions of Article 145. Apart from the 
inherent jurisdiction the Constitution itself has authorised the Court to make rules for regulating 
generally the practice and procedure of the Court. The expression, “ the practice and procedure of 
the Court" in Article 145 must be construed in its fullest amplitude and must include regulating the 
-conduct of all persons, appearing before the Court, in relation to the business of the Co 
conduct of advocates and their assistants in relation to the busin 


subject-matter of regulation by the rules of the Court. 


‘All persons who frequent the precincts of Court shall be dealt with under the same rules and all 
perfons included in the list of touts will be liable to be dealt with in the same way, irrespective of any 
other considerations. Hence there is no room for any discrimination so far as the precincts of the 
‘Supreme Court are concerned and there is no infringment of Article 14. of the Constitution. 


Ifa person has been rightly declared to be a tout, he cannot justly complain that he is being 
deprived of the right to carry on his occupation accorded to him under Articles 19 and 21 of the 
Constitution. The language of Article 21 is such that it cannot be held that the word “ life » 

. includes “ livelihood ” also. 


TIn the instant case on evidence of general repute against him the party concerned was a tout.] 


Appeal against the Order dated the 16th May, 1959, of the Registrar of the 
‘Supreme Court. 


M. G. Bhimasena Rao, Advocate, for Sant Ram, Appellant. 


H. N. Sanyal, Additional Solicitor-General of India and W. 
Advocate (R. H. Dhebar, Advocate with them), for Attorney- 


The Judgment of the Court was delivered by 


Sinha, C.F.—This matter was placed before the Constitution Be 
"Order of the Chamber Judge dated August 


S. Bindra, Senior 
General of India. 


zor nch-by an 
I4, 1959, as it involved the vires of the 
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rules framed under Article 145 of the Constitution with particular reference to ryle 
24 of Order IV-A of the Supreme Court Rules (as Amended). 


It appears that on receipt of a letter dated April 28, 1959, from the Supreme 
Court Bar Association forwarding a copy of a resolution which had beep passed 
by the Executive Committee of that Association, the Registrar initiated proceedings. 
and held an enquiry under rule 24 (2) of Order IV-A. The enquiry was made 
against two persons named Sant Ram and Budh Dev Sharme on a complaint 
made by the Honorary Secretary of the Supreme Court Bar Association. The 
complaint against those persons was to the effect that they were *‘ continuing their 
undesirable activities? and were seen every day in the Court premises and in the 
verandah in front of the Bar Association “ accosting clients”. On receipt of the 
Secretary's letter the Registrar caused notices to be issued to the two persons afore- 
said to show cause why-their names shoüld not be included in the ** list of touts ”? 
to be kept hung up on the Court notice board according to rule 24 aforesaid. The 

- Registrar, fixed a-date for holding the enquiry and called upon those persons, to, 
appear before him and to adduce such evidence as they may. be advised, in showing 
cause.against the inclusion of their names in such a list. The notice further called 
upon them-to file their replies, if any; to the complaint on or before May 6, 1959, 
and to be ready with all their evidence and witnesses, ifany, at the hearing on May 9, 
1959. Copies of the complaint and other relevant papers were also sent to the 
Secretary of the Supreme Court Bar Association inviting him to-take such part in the 
proceedings as the Association may be advised and requesting him to furnish parti- 

. culars of the evidence in support of the complaint and to be ready with the evidence. 
In pursuance of the notice aforesaid Budh Dev Sharma aiias B. D. Pathak filed» 
his reply on May 6, 1959, annexing thereto certain documents and praying that 
he may be allowed to continue earning his livelihood. He also prayed that his. 
employer Shri Dharam Bhushan, Advocate, may be accorded permission to have 
his name registered as a clerk in the Registry and also in the Bar Association. On 

May 8, 1959, Sant Ram filed his reply to the said notice annexing thereto a certi- 
ficate-of Mr. M. G. Bhimasena Rao, Advocate, and praying that the notice against 

.him may be discharged and that he be “allowed to make both ends meet in the 
service of his present employer ”, meaning thereby Mr.. Bhimasena Rao, Advocate. 
The proceedings before the Registrar commenced on May g, 1959, and were con- 
cluded on May 11, when evidence was recorded. 


A preliminary objection was raised on behalf of the persons proceeded against 
that the rules framed by the Supreme Court under which the proceedings had been: 
initiated against them were ultra vires the powers of the Court conferred.by Article 145. 
of the Constitution. It was contended on their behalf that the Registrar hag no 
jurisdiction to initiate the proceedings against them. The learned Registrar over- 
ruled the preliminary objection and held that it was not competent for -him to go 
behind the rules and that he must follow them, though he indicated that if he had: 
the competence to decide the preliminary objection on its merits, he would have. 
no difficulty in holding.that the objection was wholly unfounded. 


After considering the evidence adduced before him the learned Registrat 
by his order dated May 16, 1959, recorded the finding that it had: been proved to 


his satisfaction that both those persons had been habitually frequenting the pre-- 


cincts of the Court for the purpose of procuring business for.certain advocates in 
their profession, for remuneration, over a period of years -right up to the time the 
show cause notice had been served upon them. He directed accordingly that a. 
list of touts be published forthwith in accordance with rule 24: (1), Order IV-A, 
of the Supreme Court Rules, showing the names of the two persons aforesaid in that: 


list whjch shall be kept hung up on the Court notice board: 


s Against this order of the Registrar only Sant Ram appealed to the Chamber 

.Judge. As already indicated, the learned Chamber Judge directed the matter -to 

„be placed..before the Constitution Bench in view: of the constitutional question: 
raised by the appellant challenging the vires of the rules aforesaid. 


Ij : SANT RAM, In re (Sinha, C.7.). 3 


. Though other points were also raised in support of the appeal before us, the 
most important question that falls to be determined is whether this Court had the 
jurisdiction under Article 145 of the Constitution to frame the rules impugned in 
this case. Before the rules which were amended in the present form and which 
came iato force with effect from’ April 15, 1959, there was no provision in the 
rules of this Court containing the definition of the word “ tout” or laying down 
the procedure for*dealing with persons who were alleged to have been acting as 
such. Order IV-A was therefore added. It was headed : “Professional or other 
Misconduct”. It contains rules relating to the suspension or removal of advo- 
cates from the roll of advocates of this Court including the procedure to be followed 
in’ proceedings started against an advocate of the Court. Rules 23 and 24 which 
are the relevant rules are in these terms :— i 


4€ 


23. Any Advocate, who acceptsan engagement in any legal business through a person 
included in the list of touts published as provided in the next following Rule, shall be deemed guilty 
of professional misconduct. $ 


* Explanation :—" Tout" means a person who procures, in consideration of any remuneration 
moving from any Advocate or from any person on his behalf, the employment of such Advocate in 
any legal business, or who proposes to any Advocate to procure, in consideration of any remuneration 
moving from such Advocate or from any person on his behalf, the employment of the Advocate in 
such business, or who for purposes of such procurement frequents the precincts of the Court.” 


“24. (1) The Registrar shall publish lists of persons proved to his satisfaction, by evidence of 
egeneral repute or otherwise, habitually to act as touts, to be known as * lists of touts? and may, from 
time to time, alter and amend such lists. 


A copy of every list of touts shall be kept hung up on the Court Notice Board. 


s Explanation.—The passing of a resolution by the Supreme Court Bar Association declaring any 


person to be a tout shall be evidence of general repute of such person for purpose of this Rule. 


(2) No person shall be included in the list of touts unless he has been given an opportunity to. 
show cause against his inclusion in such list. Any person may appeal to the Chamber Judge against 
the order of the Registrar including his name in such list. . 


(3) The Registrar may, by general or special order, exclude from the precincts of the Court 
all such persons whose names are included in the list of touts.” : 


The question is whether these rules are within the rule-making power of this 
Court conferred by Article 145 (1) (a) of the Constitution which is in these terms : 
“145. (1) Subject to the provisions of any law made by Parliament, the Supreme Court may 


from time to time, with the approval of the President, make rules for regulating generally the practice 
and procedure of the Court including— 


(a) rules as to the persons practising before the Court : 


It has been contended that the power of this Court to frame rules is confined to 
making rules for regulating the “practice and procedure" and rules for 
regulating the '"'practice and procedure" do not include rule to declare a 
person a tout and the procedure leading up to such a declaration. In our 
opinion there is no force in this contention. It has not been, and it cannot 
be, contended that this Court is incompetent to frame rules regulating conduct 
in and out of Court bearing on the professional activities of an advocate of 
this Court. This Court has the inherent jurisdiction to regulate its proceedings. 
relating to conduct of persons appearing before it, in and out of Court, in so far 
as such conduct has a bearing on their professional relations and ethics, apart 
from the constitutional provisions of Article 145 set out above. This Court must in 
the very nature of things have the fullest power to lay down rules with a view to 
ensuring honest and efficient discharge of their duties by officers of the Court; - 
including legal practitioners admitted to the roll of advocates of the Courg This 
Court has, subject to such legislation as may be made by, Parliament, the responsi- 
bility vested in it of maintaining proper discipline in Court and of insisting upon - 
proper standards being observed by legal practitioners who have the privilege of 
appearing, acting and pleading in this Court. This Court must, therefore, in 
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the proper discharge of its duties as the highest Court in the land make such rules 
‘as would ensure sound administration of justice and proper conduct on the part 
of those whose duty it is to help the Court in the discharge of its responsibilities. Apart 
from the inherent jurisdiction of this Court, the Constitution itself has authorised 
the Court to make rules for regulating generally the practice and procedure of the 
‘Court,, The expression, “‘the practice and procedure of the Court” must be 


' construed in its fullest amplitude and must include regulation éhe conduct of all . 


persons, appearing before the Court, in relation to the business of she Court. Thus 
the conduct of advocates and their assistants in relation to the buasiness of the Court 


must form the subject-matter of regulation by the rules of the Court. 


Once it is held that this Court has the authority to frame rules relating to 
the conduct of persons practising in this Court, it follows that this Court has the 
power to prescribe a code of conduct for advocates, regulating their relations with 
their clients and their conduct in Court as officers of the Court. When this Court, 
as in rule 23, provides that an advocate shall be guilty of professional misconduct 
if he accepts an engagement in any legal business through a person included in the 
list of touts, such a rule cannot be said to be beyond the rule-making powers of this 
‘Court. It follows that with a view to enforcing that rule, a “tout” has to be de- 
fined, which is done by the Explanation to rule 23. It is equally clear that rule 24, 
"which lays down the procedure for publishing lists of touts and for holding an enquiry * 
to determine whether or not a particular person should be included in such a list 
-must be equally within the purview of the rule-making power of this Court. If? 
-our opinion, therefore, it is futile to contend that rule 24 in question is ultra vires 
the rule-making power of this Court. - 


. e 

It is next contended that Article 14 of the Constitution has been infringed by 

-the provisions contained in rule 24. It was difficult for the appellant to indicate in 
-what way the alleged discrimination occurs. It was faintly suggested that there 
was some difference between the provisions now impugned and those of section 36 


.of the Legal Practitioners’ Act (XVIII of 1879). Assuming that there is some ` 


difference between the two provisions, it cannot be said that :fso facto there is dis- 
.crimination. All persons who frequent the precincts of this Court shall be dealt 
with under the same rules, if and when the occasion arises. All persons who are 
included in the list of touts under rule 24 will be liable to be dealt with in the same 
way irrespective of any other considerations. Hence there is no room for any 
discrimination so far as the precincts of this Court are concerned. $ 


It is also contended that the impugned rule infringes Articles 19 and 21 of 
the Constitution, because it has the effect of excluding him from the precincts of 
-the Court, and of carrying on his occupation and that it has a tendency to deprive 
him of his livelihood. The rule, as already indicated, has been made with a View 
to ensuring the purity and soundness of the profession of law-so far as the advocates 
‘of this Court are concerned. It cannot, therefore, be said that it is not in the 
interest of the general public to exclude touts from the precincts of this Court. If 
the appellant has been rightly declared to be a tout, he cannot justly complain that 
"he is being deprived of the right to carry on his occupation, an occupation which is 
regarded as having a corrupting influence. A tout as such cannot claim any rights 
in relation to the business of the Court and it is incumbent on every Court where 
legal practitioners are allowed to appear and plead to see that toutism is completely - 
eliminated. - 


With reference to the terms of Article 21, it was also argued by the appellant 
shimself, after he had been permitted by the Court to dispense with the services of 
his advocate, that life must. include livelihood. The argument that the word 
^ life ” iif Article 21 of the Constitution includes “ livelihood ” has only to be stated 
-to bewejected. The question of livelihood has not in terms been dealt with by 
Article 21 of the Constitution. That question is included in the freedoms enumerated 
in Article 19, particularly clause (g) or even in Article 16 ina limited sense, but the 

*danguage of "Article 21 cannot be pressed into aid of the argument that the word 
life” in Article 21 includes “livelihood” also. Even if this extreme proposi- 


e 


I] zs NARAYANAPPA y. STATE ÓE MYSORE. 5 


tion were to Bé accepted as well founded, the appellant will have to be kept out of 
tlie precincts of the Court only after the procedure established by the rules of this 
Court has been observed: We have already held that the rule in question is not 
ultra vires, That being so, the only question that remains to be considered is whether 
the progedure laid down by the rule has not been followed as contended by the 
appellant. It has already been stated that the appellant had been properly served 
with the notice ta show cause why his name should not be included in the list of . 
touts. He put ia his show cause petition and he was given time to adduce such 
evidence as he may have been advised in support of his case. The appellant has 
not contended that the procedure laid down in the rule has not been followed, but 
his contention was that as the Registrar did not grant further time and did not. 
issue summons to his witness he had been deprived of hisright to adduce evidence. , 
-In our opinion, there is no substance in this contention. The enquiry was a 
summary one. The matter was dealt with by the Registrar on two dates. If the 
lawyers whom the appellant wished to examine on his behalf did not -turn up on 
the date fixed, it may be due to the fact that they were not willing to support his 
casa It is a little difficult to appreciate what those advocates, even if they had 
appeared before the Registrar, could prove. They could not prove the negative. It 
was for the complainant to adduce evidence in support of the allegation that the 
. appellant is a tout. The whole question, therefore, which the Registrar.had to 
determine was whether or not the evidence adduced in support of the complainant's. 
ecase -was sufficient to make out that complaint. The Registrar has come.to a 
distinct finding that it had been established to his satisfaction by evidence of repute 
that the appellant is a tout. It appears that the appellant started coming to this 
e Court as a litigant after his conviction under section 409 of the Indian Penal Code. 
He said he worked as clerk with a lawyer who had taken up his cause, but he appears 
to have changed his masters rather too frequently and pretended to have worked 
as an advocate’s clerk without his name being shown in the Register of Clerks main- 
tained by the Bar Association. His case that a number of advocates of this Court 
had started a false propaganda against him and some others, .because they felt that 
their clients were being misled into engaging other advocates, has not been accepted 
by the Registrar. It appears to have been the case that not being a registered clerk, 
he could not do any job permissible for such a clerk. Naturally, therefore, he was. 
found wandering about in the corridors in circumstances which led to the genuine 
belief that he had no other business in Court than that of touting for such legal 
practitioners as would engage him for that nefarious activity. We cannot, therefore, 
accede to the argument that the appellant has been a victim of mere suspicion. 
The evidence of general repute against him, in our opinion, was sufficient to brand. 
him as a “ tout”. wee 
* It follows that there is no merit in this appeal, which is hereby dismissed: 
——— Appeal dismissed. 
` SUPREME COURT OF INDIA. 
: (Original Jurisdiction). 
Present:—B. P. Sinua, Chief Justice, S. J. Imam, A. K. SARKAR, K. Sussa Rao 
* AND J. C. Suan, JJ. : 


H. C. Narayanappa and others ES .. Pelitioners.* 
v. : i 

The State of Mysore and others M . : .. . Respondents. 

D.R. Karigowda 2070 7s7. 0 7 su. Intervener. 


Motor Vehicles Act (IV of 1939), section 68-D (2) and Constitution of India (1950), Articles 19 (1) (gy 
and 19 (6)—Scheme approved by the Government of Mysore— Scheme excluding private operators on certain routes 
and reserving those routes for the State Transport Undertaking — Validity of the scheme in the light of the funda-- 
mental right guaranteed by Article 19 (1) (g). - - 


] e 
It is unnecessary to decide whether it is open to a State Transport Undertaking under a scheme- 
framed for a notified area to limit its application to some only of the routes, because on a true reading: 





* Petition No. 2 of 19680. ~—- ES 28th April, 1960. ` 
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of the scheme it is clear that the scheme was approved in relation to fourteen notified-/óutes and not in 
relation to a notified area. i ? 


Even if the routes on which the stage carriages of the two named operators ply overlap the 
notified area, in the absence of evidence to show that they had the right to pick up passengers en route 
the discrimination alleged cannot be deemed to have been made out. 


~ Chapter IV-A of the Motor Vehicles Act, 1939, is not merely regulatory of the proceflure for 

carrying on business of road transport by the State; it enables the State Transport Undertaking, subject 

* to the provisions of the scheme, to exclude private operators and to acquire a monopoly partial or 
complete in carrying on transport business in a notified area or on notified routes. e 


The expression “ commercial and industrial monopolies ” is wide enough to include grant of 
monopolies to the State and citizens as well as control of monopolies. The expression used in a consti- 
tutional enactment conferring legislative powers must be construed not in any narrow or restricted 
sense but in a sense beneficial to the widest possible amplitude of its powers. 


The right of the State to carry on trade or business to the exclusion of others does not arise by 
virtue of Article rg (6); but it is recognised by Acticle 298 and the authority to exclude competitors 
‘in the field is conferred on the State under Entry 21 of List III of the Seventh Schedule. 


It is true that the Government on whom the duty to decide the dispute rests, is substantially a 
party to the dispute, but if the Government or the authority to whom the power is delegated acts jydi- 


cially in approving or modifying the scheme, the approval or modification is not open to challenge 
on a presumption of bias. B 


Provided that the authority invested with the power to consider the objections gives an opportunity 
to thé objectors to be heard, the ultimate order passed by that authority is not open to.challenge 
either on the ground that another view may possibly have been taken or that detailed reasons have not 
been given for upholding or rejecting the contentions raised by the objectors. P 


Petition under Article 32 of the Constitution of India for the enforcement of 
Fundamental Rights. 


A.V. Viswanatha Sastri, Senior Advocate (B. R. L. Iyengar, Advocate, with him), 
for Petitioner. i 


G. S. Pathak, Senior Advocate (R. Gopalakrishnan and T. M. Sen, Advocates, with 
him), for Respondents. 


- C. K. Daphiary, Solicitor-General of India (B.R.L. Iyengar, Advocate, with him), 
for Intervener, : 


The Judgment of the Court was delivered by 


Shah, 7—The petitioners pray for a writ quashing a scheme approved under sec- 
tion 68-D (2) of the Motor Vehicles Act, 1939, by the Government of the State of 
Mysore and for a writ restraining the respondents, i.e., the State of Mysore, the Gener- 
ral Manager, the Mysore Government Road Transport Department and the Regional 
‘Transport Authority, Bangalore, from taking action pursuant to the scheme. 


. 
The petitioners are operators of stage carriages on certain routes in the sector 
popularly known as **Anekal area” in the Bangalore District. On January 13, 1959, 
the General Manager, Mysore Government Road Transport Department who will 
hereinafter be referred to as the 2nd respondent published a scheme in exercise of the 
powers conferred by section 68-C of the Motor. Vehicles Act, 1939,for the exclusion of 
private operators on certain routes and reservation of those routes for the State 
Transport Undertaking in the Anekal area. The Chief Minister of the Mysore State 
gave the operators affected by the scheme an opportunity of making oral representa- 
tions and on perusing the written objections and considering the oral representations, 
approved the scheme as framed by the 2nd réspondent. On April 23, 1959, the 
scheme was published in the Mysore State Government Gazette. On June 23, 1959, 
rénewal applications submitted by petitioners 1 to 3 for permits to ply stage carriages 
on certain routes covered by the scheme were rejected by the Transport Authority and 
the 2nd resppndent was given permanent permits operative as from June 24, 1959, for 
eplying buses on those routes. In Writ Petition No. 463 of 1959 challenging the vali- 
dity of te permanent permits granted to the 2nd respondent, the High Court of 
Mysore held that the issue of permits to the end respondent before the expiry of six 
wecks from the date of the application was ilegal. To petitioners 1 to 3 and certain 
ofher operators renewal permits operative till March 31, 1961, were thereafter issued 


á i — 
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by. the grd respondent. The 2nd respondent applied for fresh permits in pursuance 
ofthe scheme approved on April 15, 1959, for plying stage carriages on routes speci- 
fied in the scheme and notices thereof returnable on January 5, 1960, were served 
upon the operators likely to be affected thereby. On January 4, 1960, the five 
petitioners applied to this Court under Article 32 of the Constitution for quashing 
the sclfeme and for incidental reliefs. : i ` 


The petitioners claim that they have a fundamental right to carry on the business 
of plying stage carriages and the scheme by the second respondent and approved by 
the State of Mysore unlawfully deprives them of their fundamental right to carry on’ 
the business of plying stage carriages in the Anckal area. The diverse grounds on 
which the writ is claimed by the petitioners need not be set out, because, at the hear- 
ing of the petition, counsel for the petitioners has restricted his argument to the 

` following four heads : 
(1) that the scheme violates the equal protection clause of the Constitution, 
because only fourteen out of a total of thirty-one routes on which stage carriages 
‘were plied for public transport in the Anekal area were covered by the. scheme 
and that even from among the operators on the fourteen routes notified, two 
operators were left out, thereby making a flagrant discrimination. between the 
operators even on those fourteen routes ; : : 


(2) that by Chapter IV-A of the Motor Vehicles Act, 1939, Parliament had" 
*merely attempted to regulate the procedure for entry by the States into the busi- 
ness of motor transport in the State, and in the absence of legislation expressly 
undertaken by the State of Mysore in that behalf, that State was incompetent to 
e enter into the arena of motor transport business to the exclusion of private opera- 
tors ; 
(3) that the Chief Minister who heard the objections to the scheme was 
biassed against the petitioners and that in any event, the objections raised by the 
operators were not considered judicially ; and 


(4) that the Chief Minister did not give “ genuine consideration” to the 
objections raised by the operators to the scheme in the light of the conditions pres- 


cribed by the Legislature. 


Re. 1 : In column 1 of the scheme “ part of Bangalore District, viz., Bangalore 
North, Bangalore South, Anekal and Hosakote Taluks ” is set out as the area in. 
relation to which the scheme is approved ; and in column 3, “ the routes (with 
their starting points, termini, intermediate stations and route length) in which the 
State Transport Undertaking will introduce its services to the exclusion of private 
operators ” are those set out in statement I appended to the scheme. Statement 1 
set? out the description of fourteen routes with their intermediate points, route 
length, number of buses to be operated and the maximum number of trips to be 
performed on each route. By column 4 * the number of exisintg stage carriages 
on each route with the number of trips and the names of their operators " are 
described “as in statement 2 appended”. Statement 2 sets out the names and 
places of business of fifty-six operators together with the routes operated and the 

' numbers of the stage carriages and trips made by those operators. In the Anekal 
area, there are thirty-one routes, which are served by stage carriage operated by 
private operators, and by the approval of the scheme, only fourteen of those 
routes are covered by the scheme. 

Section 68-C, in so far as it is material, provides that a State Transport Under- 
taking, if it is of opinion that it is necessary in the public interest that road trans- 
port services in relation to any area or route or portion thereof should be run and 
operated by itself, whether to the exclusion, complete or partial, of other persons 
or otherwise, it may prepare a scheme giving particulars of the nattre of the 


services proposed to be rendered, the area or route proposed to be coveged and * 


other particulars respecting thereto as may be prescribed. Section 68-D (1) 
provides for inviting objections by persons affected by the scheme. Sub-section (2) of 
section 68-D authorises the State Government after considering the objections and 
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giving an opportunity to the objectors to approve or modify the sch®me ; and by 
sub-section (3), the scheme as approved or modified and published by the Statt 
Government in the Official Gazette shall * become final and shall be called the 
approved scheme and the area or route to which it relates shall be called the notified 
area. or notified route". Counsel for the petitioners contended that exercising 
powers under section 68-C, the State Transport Undertaking may prepare a scheme 
in respect of an area or a number of routes in that area, but not a scheme for an 
area which is to apply to some only and not to all routes on which public transport 
vehicles in the area operate. In this case, it is unnecessary to decide whether it is 
open to a State Transport Undertaking under a scheme framed for a notified area to 
limit its application to some only of the routes, because on a true reading of the 
scheme, it is amply clear that the scheme was approved in relation to fourteen 
notified routes and not in relation to a notified area. The approved scheme is in - 
the form prescribed by the rules, and in the form prescribed, by column 1, the 
area in relation to which the scheme is approved is required to be set out. But a 
scheme under section 68-C must be one in relation to an area or any route or portion 
thereof wherein the transport service is to be undertaken by the State Transport ` 
Undertaking to the exclusion, either complete or partial, of other operators. Column 
1 of the approved scheme undoubtedly describes the area in relation to which the 
scheme is approved, but by the designation of the area in the scheme, an intention 
to exclude either wholly or partially the operators of stage carriages from that area 
is not evinced either expressly or by implication. By column 3, the scheme expressly 
directs that State Transport Undertaking will introduce its service to the exclusion 
of private operators on the specified routes. The scheme must therefore be regarded 


as one for the fourteen notified routes and not in relation to the area described in 
column 1, 


Counsel for the petitioners submitted that an order passed on 22nd October, 
1959, by the 3rd respondent—the Regional Transport Authority—rejecting appli- 
cations for permits for one of the fourteen routes to an applicant, indicated that in 
the opinion of the third respondent, the scheme related to a notified area and not 
to notified routes. The order states that “ an approved scheme for the exclusive 
operation in the notified area of Bangalore District" by the second respondent ** has 
come into existence after the notification of the route Bangalore to Nallur, and the 
major portion of the route applied for lie in the notified area and as such it was not 
desirable to grant any permit to operators to pass through notified area in the 

` intra-State route”. The third respondent may have in considering the application 
assumed that the scheme related to a notified area, but the true interpretation of the 
scheme cannot be adjudged in the light of that assumption. The other document 
relied upon is a statement of objections filed by the second respondent on 24th 
October, 1959, resisting the application for stage carriage permits to a private 
operator on the route Siddalaghatta—Bangalore via Nallur. In paragraph 4 of the 
statement, it was submitted that “‘ the existing notification, dated 15th October, 
1959, came under the notified area of the department " of the second respondent 
“and that would overlap certain services of the department". But because in 
making his defence, the second respondent has referred to the scheme as dealing 


with **the notified area”, the scheme will not necessarily be held to be one in relation ` 
to the notified area. 


The argument that among the operators on the fourteen routes, two have 
been selected for special treatment and on that account, the scheme is discrimina- 
tory, has, in our judgment, no substance. It is averred in paragraph 13 of the 
petition that two persons, Chikkaveerappa operating on route Chikkathirupathi 
to Bangalore vie Surjapur, Domsandra and Agara and Krishna Rao operating on 
„route Bangalore to Chikkathirupathi via Agara and Surjapur are not amongst 

«those who are excluded from operating their vehicles on the notified routes,. In 
the affidhvit filed by the State and the second respondent, it is submitted that the 
plea of the petitioners that the two persons operating stage carriages on specified 
routes were not amongst those to be excluded is incorrect, and that those two 
persons had been notified by the Secretary of the third respondent that they were 
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“likely to be affected on giving effect to the approved scheme”. Undoubtedly, . 


* route-item No. 2 in statement 1 to the scheme is “ Bangalore to Surjapur or any" 


portion thereof’ and the route operates via Agara and Domsandra, but the record 
does not diclose that the two named persons are, in plying their stage carriages, 
entitled to operate on the route specified with right to stop at the named places for- 
picking up passengers. It is not clear on the avertments made in the petition that: 
the route on which the stage carriages of the two named persons ply are identical ; 
even if the routes on which the stage carriages of these two operators ply overlap- 
the notified route, in the absence of any evidence to show that they had the right. 
to pick up passengers en route, the discrimination alleged cannot be deemed to have: 


- been made out. 


Re. 2 : Article 298 of the Constitution as amended by the Constitution (Seventh: 


. Amendment) Act, 1956, recognises the executive power of the Union and of each 


State as extending to the carrying on of any trade or business. That power of 
the Union is subject in so far as the trade or business is not one in respect of which 
Parliament may make laws, to legislation by the State; and the power of each. 
State? in so far as the trade or business is not one with repect to which the-State- 
Legislature may make laws, is subject to legislation by Parliament. Like ordinary: 
citizens, the Union and the State Governments may carry on any trade or business 
‘subject to restrictions whch may be imposed by the Legislatures competent to legis-- 
late in respect of the particular trade or business. Under Article 19 (6) of the Consti- 
fution'as amended by the First Amendment Act, 1951, nothing in sub-clause (g) of” 
clause (1) of Article 19 is to affect the operation of any existing law in so far as it. 
related to, or prevent the State from making any law relating to the carrying on 
By the State or by a Corporation owned or controlled by the State of any industry 
or business, whether to the exclusion, complete or partial, of citizens or otherwise.. 
The State may therefore carry on any trade or business, and legislation relating ` 
to the carrying on of trade or business by the State, is not liable to be called in. 
question on the ground that it infringes the fundamental freedom of citizens under- 
Article 19 (1) (g). The Motor Vehicles Act, 1939, was enacted by the Central 
Legislative Assembly in exercise of its power under the Government of India Act, 
1935, to legislate in respect of mechanically propelled vehicles. Chapter IV-A 
containing sections 68-A to 68-I was incorporated into that Act by the Parliament: 
by Act G of 1956 whereby special provisions relating to the conduct of Transport: 
Undertakings by the States or corporations owned or controlled by the State were 
made. Section 68-A defines the expression “ State Transport Undertaking” as 
meaning among others an undertaking for providing transport service carried on 
by the Central Government or a State Government or any Road Transport Cor- 
poration established under Act XLIV of 1950. By section 68-B, the provisions of that 
chapter and the rules and orders made thereunder are to override Chapter IV and 
other laws in force. Section 68-C authorises the State Transport Undertaking to: 
prepare and publish a scheme of road transport services of a State Transport Under- 
taking. Section 68-D deals with the lodging of objections to the scheme framed 
under the preceding section, the consideration of those objections and the publi- 
cation of the final scheme approved or modified by the State Government. Section 
68-F deals with the issue of permits to State Transport Undertakings in respect of a. 
notified area or notified route and provides that the Regional Transport Authority 
shall issue such permits to the State Transport Uundertaking notwithstanding any-- 
thing contained in Chapter IV. It also enables the Regional Transport Authority, 
for giving effect to the approved scheme, to refuse to entertain any application for the 
renewal of any other permit, to cancel any existing permit, to modify the terms of any 
existing permit so as to render the permit ineffective beyond a specified date, to 
reduce the number of vehicles authorised to be used under the permit and to 


* curtail the area or route covered by the permit. Section 68-G sets out the prin- . 


ciples and method of determining compensation to persons whose existing epermits 
are cancelled. 


^ By Chapter IV-A, the State Transport Undertaking which is either a depart- 
ment of the State or a corporation owned or controlled by the State on the appro- 
$—2 
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‘val of a scheme, is entitled, consistently with the scheme, to exclusit right to carry 
on motor transport business. The Regional Transport Authority is bound to grant 
permit for the routes covered by the scheme to the State Transport Undertaking if 
that authority applies for the same and the Regional Transport Authority is also 
bound in giving effect to the approved scheme, to modify the terms of existing permits 
and to refuse to entertain applications for a renewal of permits of private operators. 
Chapter IV-A is not merely regulatory of the proceduie for cgrrying on business 
of road transport by the State ; it enables the State Transport Undertaking, subject . 
to the provisions of the scheme, to exclude private operators and acquire a 
monopoly, partial or complete, in carrying on transport business, in a notified iarea or 
on notified routes. . 


The authority of the Parliament to enact laws granting monopolies to the State 
‘Government to conduct the business of road transport is not open to serious challenge. 
Entry No. 21 of List III of the Seventh Schedule authorises the Union Parliament 
.and the State Legislatures concurrently to enact laws in respect of commercial and 
industrial monopolies, combines and trusts. The argument of the petitioners that 
the authority conferred by Entry No. 21 in List III is restricted to legislatión to 
‘control of monopolies and not to grant or creation of commercial or industrial mono- 
polies has little substance. The expression ‘‘ commercial and industrial monopolies ” 
is wide enough to include grant of monopolies to the State and Citizens as well as* 
control of monopolies. The expression used in a constitutional enactment confer- 
ring legislative powers must be construed not in any narrow or restricted ‘sense buf 
in a sense beneficial to the widest possible amplitude of its powers : Navinchandra v. 
Maftalal v. The Commissioner of Income-tax, Bombay City!, The United Provinces v. 
Atiqua Begum?. Entry No. 26 of List II of the Seventh Schedule which invests the* 
States: with exclusive authority to legislate in respect of trade and commerce within 
the State, subject to the provision of Entry No. 33 of List III, does not derogate 
from the authority conferred by Entry No. 21 of List III concurrently to the Parlia- 
ment and the State Legislatures to grant or create by law commercial or industrial 
monopolies. The amplitude of the powers under the entry in the Concurrent List 
expressly dealing with commercial and industrial monopolies cannot be presumed 
to be restricted by the generality of the expression ‘‘ trade and commerce ” in the 
"State List. If the argument of the petitioners and the Intervener that legislation 
xelating to monopoly in respect of trade and industry is within the exclusive com- 
petence of the State be accepted, the Union Parliament cannot legislate to create 
monopolies in the Union Government in respect of any commercial or trading 
venture even though power to carry on any trade or business under a monopoly 
is reserved to the Union by the combined operation of Article 298, and the law 
"which is protected from the attack that it infringes the fundamental freedom to carry 
on business by Article 19 (6). We are therefore of the view that Chapter IV-A c8uld 
«competently be enacted by the Parliament under Entry No. 21 read with Entry 
‘No. 35 of the Concurrent List. i E | 


The plea sought to be founded on the phraseology used in Article 19 (6) that 
the State intending to carry on trade or business must itself enact the law authorising 
it to carry on trade or business is equally devoid of force. The expression “ the. 
State " as defined in Article 12 is inclusive of the Government and Parliament of 
India and the Government and the Legislature of each of the States. Under Entry . 
No. 21 of the Concurrent List, the Parliament being competent to legislate for 
-creating commercial or trading monopolies, there is nothing in the Constitution 
which deprives it of the power to create a commercial or trading monoploy in the 
constituent States. Article 19 (6) is a mere saving provision : its function is not to 
create a power but to immunise from attack the exercise of legislative power falling 
within its ambit. The right of the State to carry on trade or business to the exclusion , 

” of others does not arise by virtue of Article 19 (6). The right of the State to carry 
-on trade or business is recognised by Article 298 ; authority to exclude competitor: 
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in the field of stfth trade or business is conferred on the State by entrusting power to 


* enatt laws under Entry No. 21 of List III of the Seventh Schedule, and the exercise 


of (6) power in the context of fundamental rights is secured from attack by Article 
19 (6). : 


In any event, the expression “law” as defined in Article 13 (3) (a) includes 
any ordinance, order, bye-law, rule, regulation, notification, custom, etc. and the 
scheme framed under section 68-C may properly be regarded as “law " within the 
meaning of Article 19 (6) made by the State excluding private operators from 
notified routes or notified areas, and immune from the attack that it infringes the 


- fundamental right guaranteed by Article 19 (1) (g). 


Re. 3: The plea that the Chief Minister who approved the scheme under 


- section 68-D was biassed has no substance. Section 68-D of the Motor Vehicles Act 


undoubtedly imposes a duty on the State Government to act judicially in considering 
the objections and in approving or modifying the scheme proposed by the Transport 
Undertaking. G. Nageswara Rao v. Andhra Pradesh Road Transport Corporation and 
another.* It is also true that the Government on whom the duty to decide the dispute 
rests, is substantially a party to the dispute but if the Government or the authority to 
whom the power is delegated acts judicially in approving or modifying the scheme, 
the approval or modification is not open to challenge on a presumption of bias. The 
Minister or the officer of the Government who is invested with the power to hear 
objections to the scheme is acting in his official capacity and unless there is reliable 
evidence to show that he is biassed, his decision will not be liable to be called in 
‘question, merely because he is a limb of the Government. The Chief Minister of the 
State has filed an affidavit in this case stating that the contention of the petitioners 
that he was “ biassed in favour of the scheme was baseless’; he has also stated 
that he heard such objections and representations as were made before him and he 
had given the fullest opportunity to the objectors to submit their objections indi- 
vidually. The Chief Minister has given detailed reasons for approving the scheme 
and has dealt with such of the objections as he says were urged before him. ' In the 
last paragraph of the reasons given, it is stated that the Government have heard 
all the arguments advanced on behalf of the operators and “‘after giving full consi- 
eration to them, the Government have come to the conclusion that the scheme is 
necessary in the interést of the public and is accordingly approved subject to the 
modifications that it shall come into force on rst May, 1959”. In the absence of any 
evidence controverting these averments, the plea of bias must fail. 


„Re. 4.: The argument that the Chief Minister did not give “‘ genuine conisder- 
atior»" to the objections raised by operators to the scheme in the light of the 
conditions prescribed has no force. The order of the Chief Minister discusses the 
questions of law as well as questions of fact. There is no specific reference in the 
order to certain objections which were raised in the reply filed by the objectors, 
but we are, on that account, unable to hold that the Chief Minister did not consider 
those objections. The guarantee conferred by section 68-D of the Motor Vehicles 
Act upon persons likely to be affected by the intended scheme is a guarantee of 
an opportunity to put forth their objections and to make representations to the State 
Government against the acceptance of the scheme. This opportunity of making 
representations and of being heard in support thereof may be regarded as real 
only if in the consideration of the objections there is a judicial approach. But 
the Legislature does not contemplate an appeal to this Court against the order 
passed by the State Government approving or modifying the scheme. Provided 
the authority invested with the power to consider the objections gives an oppor- 
tunity to the objectors to be heard in the matter ahd deals with the ebjections 
in the light of the object intended to be secured by the scheme, the ultimate order 
passed by that authority is not open to challenge either on the ground that another 
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view may possibly have been taken on the objections or that detaildt reasons have 
not been given for upholding or rejecting the contentions raised by the objectors. * 


, In the view taken by us, the contentions raised by the petitioners fail and the 
petition is therefore dismissed with costs. f 


Petition dismissed. 
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SUPREME COURT OF INDIA. 
[Civil Appellate Jurisdiction]. 
PREesENT:—S. K. Das, A. K. SARKAR AND M. HipAvATULLAHM, JJ. 
The State of Bombay (in both the Appeals) .. Appellant® - 
v. 
M/s. Supreme General Films Exchange; Ltd., and another .. Respondents. 


Court-fees Act (VII of 1870) as applied to Bombay by Court-fees Bombay Amendment Act (XII of 1954)— 
Amendment not retrospective—Provisions as do not apply to appeals after the date of amendment in suits which 
were pending before that date. 


In the absence of provisions giving retrospective effect to certain amendments made in the Court-. 
fees Act, 1870, as applied to Bombay by the Court-fees (Bombay Amendment) Act (XII of 195 
which amendments came into force on April 1, 1954, the Court-fee payable on memorandum of app 
will be according to the law in force at the date of filing of the suits which was prior to the date of com- 
ing into force of the amendments and not according to the law in force at the date of the filing of the 
memorandum of appeal which was after the date of coming into force of the amendment. An impairg 
ment of the right of appeal by putting a new restriction thereon or imposing a more onerous condition 
(e.g., imposing a heavier Court-fee) is not a matter of procedure only; it impairs ar imperils a substan- 
tive right and an enactment which does so is not retrospective unless it says so expressly or by neces- 
sary intendment. 3 


Appeals from the Judgment and Order dated the 24th November, 1954, of the 
Bombay High Court in Appeals Nos. 89/X and 96/X of 1954. 


H. R. Khanna and R. H. Dhebar, Advocates for Appellant. 
S. D. Goswami and Gopal Singh, Advocates for Respondents. I 
The Judgment of the Court was delivered by 


S. K. Das, 7.—These two consolidated appeals arise out of the judgment and 
order of the High Court of Bombay dated November 24, 1954, passed on two appli- 
cations in two appeals disposed of by the said High Court. The facts are similar 
and the question of law arising therefrom is one and the same, namely, whether 
in the absence of provisions giving retrospective effect to certain amendments ade 
in the Court-fees Act, 1870, as applied to Bombay by the Court-fees (Bombay 
Amendment) Act, 1954 (Bombay Act No. XII of 1954) which amendments came 
in force on April 1,1954, hereinafter called the relevant date, the Court-fees payable 
on the two memoranda of appeal were payable according to the law in force at the 
date of filing of the suits which was prior to the relevant date, or according to the 
law in force at the date of the filing of the memoranda of appeal which was after 
the relevant date. 


X 
The facts are simple and may be very shortly stated. On April 16, :953," 


Messrs. Sawaldas Madhavadas brought a suit against the Arati Cotton Mills, Ltd., 
praying for a decree for rupees two lacs and odd. The suit was decreed on July 
22, 1954. The Arati Cotton Mills, Ltd., filed a memorandum of appeal against 
the said decree on September 4, 1954, and paid Court-fees of Rs. 3,193-12-0 on 
the said memorandum. On or about October 5, 1954, a settlement was arrived at 
between the parties and on October 9, 1954, a prayer was made for dismissal of ' 
the apeal for want of prosecution. On November 18, 1954, an application was 
made under section 151, Code of Civil Procedure by the Arati Cotton Mills, Ltd., for 
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refund of excess Court-fees paid on the memorandum of appeal. In the appplica- 
tion it was stated : 


“The appellants say that the appeal having arisen out of a suit which had been instituted on or 
about 16th April, 1953, long prior to the coming into force: of the Court-fees (Bombay Amendment 
Act (XÍI pf 1954) no Court-fees were payable on the memorandum of appeal herein except as pro- 
vided in the Table of fees hereinafter mentioned and that it was due to a mistake that the appel- 
Jants were called upon to pay the said institution fee amounting to Rs. 3,193-12-0 and the said sum 
was paid by the appelfants under a bona fide mistake and/or inadvertence and/or oversight. The 
appellants say that the only fee payable for the filing of the said memorandum of appeal was the fee 
-of Rs. 32 under item No. 58 of the Table of fees set out at page 396 of the Rules of this Court. 
The appellants say that they were not legally bound to pay anything more than the said sum of 
Rs..32 and that sum of Rs. 3,161-12-0 paid by them in excess of the said sum of Rs. 32 was paid 
‘by mistake and ignorance of the appellant’s legal rights and/or through inadvertence or over- 
sight. The appellants submit that it is necessary for the ends of justice that the said sum of 
"Rs; 3,161-12-0 should- be ordered to be refunded to them.” 


Similarly, on December 17, 1953, M/s. Rasiklal & Co., Ltd., brought a 
suit against M/s. Supreme General Films Exchange, Ltd., and two other defen- 
‘ddnts in which a decree was passed on May 11, 1954, for a sum of Rs. 44,876-12-0 
against M/s. Supreme General Films Exchange, Ltd. The latter filed a memo- 
randum of appeal on July 31, 1954, and paid Court-fees of Rs. 1,958 on it. The 

„ appeal was, however, withdrawn with the leave of the High Court on September 27, 
1954. Mjs. Supreme General Films Exchange, Ltd., then applied for refund 
eof the excess Court-fees paid on a ground similar to that mentioned earlier in 
connexion with the application of the Arati Cotton Mills, Ltd. 


š Both the applications were heard together after issue of notice to the Advocate- 
-General, Bombay who appeared for the State of Bombay and opposed the applica- 
tions. By its judgment and order dated November 24, 1954, the High Court allowed 
the applications. The State of Bombay then asked for and obtained a certificate 
in the two cases which were consolidated to the effect that they were fit for appeal 
to this Court. These two appeals have been preferred on the strength of that 
certificate. 


Now, the learned Chief Justice who delivered the judgment allowing the two 
_applications, referred to an earilier decision of his, reported in a Reference under 
section 5 of the Court-fees Act}, and said that that decision governed the present cases 
also. The facts which led to the earlier decision were : (i) that prior to the rele- 
vant date a suit for partition of joint family property fell under Schedule IT, Article 
17 (vii), of the Court-fees Act and the Court-fees payable were Rs. 18-12-0 only ; 
(ii) an amendment which came into effect on the relevant date said that the Court- 
feég payable in such suits should be according to the value of the share in respect 
of which the suit is instituted ; (iii) a suit for partition of joint family property 
was brought before the relevant date but an appeal was filed thereafter. The ques- 
tion was : on the facts stated above, what court-fees were payable on the memo- 
randum of appeal. Relying on the decision of this Court in Hoosen Kasam Dada 
(India) Lid. v. The State of Madhya Pradesh and others?, and certain other decisions 
. to which we shall presently refer, the learned Chief Justice held that a right of 
appeal is a substantive right which vests in a litigant at the date of the filing of the 
suit, and cannot be taken away unless the Legislature expressly or by necessary in- 
tendment says so ; furthermore, an appeal is a continuation of the suit, and it is 
not merely that a right of appeal cannot be taken away by a procedural enactment 
which is not made retrospective, but the right cannot be impaired or imperilled 
nor can new conditions be attached to the filing of the appeal ; nor can a condition 
already existing be made more onerous or more stringent so as to affect the right 
of appeal arising out of a suit instituted prior to the enactment. Learned Counsel 
for the appellant has made a somewhat feeble attempt to distinguish the decision, 
in a Reference under section 5 of the Court-fees Act*, on facts, but it cannot beeseriously 
disputed that if that decision is correct, then it must govern the two cases before 
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us. . Though the facts are not identical, we see no difference in phinciple between. 
them. . 


On behalf of the State of Bombay, appellant before us, the correctness of the 
decision has been challenged on the ground that there is no vested right in procedure 
and reliance has been placed on the principle, e B 

“that the presumption against a retrospective construction has no application to enactments. 
which affect only the procedure and practice of the Courts, even when the alteration which the statute 
makes may be disadvantageous to one of the parties? (see Maxwell on Intefpretation of Statutes, 
roth Edition, page 225.) 

Very strong reliance has been placed on the decision in Mohri Kunwar v. Keshri 
Chand!, and on the observations made therein to the effect that no suitor has a vested ` 
right to insist that during the pendency of a litigation which a suitor has started, 
the enactment relating to Court-fee shall not be changed and the fee leviablé shall 
not be increased or reduced with regard to future appeals and he would be entitled 
to carry on proceedings on the basis of the law as it stood when the plaint was filed 
even though the law is different when he comes to file an appeal. On behalf of «he 
respondent it has been submitted that since the decision of the learned Chief Jfstice 
of the Bombay High Court in a Reference under section 5 of the Court-fees Aci?, there 
has been another decision of this Court which concludes the question (Garikapatti 
Veeraya v. N. Subbiah Choudhry?) and it is argued that the true principle is that- 
where a right of appeal is impaired or imperilled or a more onerous or stringent 
condition is put on the right of appeal, the impairment, peril or imposition! of £ 
more stringent condition is not retrospective unless the Legislature says so expressly 
or by necessary intendment. 


It is necessary to state here what the High Court has clearly pointed out with’ 
regard to the amendments made by the Court-fees (Bombay) Amendment Act, 
1954. (Bombay Act No. XII of 1954). On the relevant date the whole system 
of charging Court-fees in the Bombay High Court on the Original Side was altered 
and instead of a fixed fee payable on the plaint, etc., ad valorem fees become leviable 
as in the districts. The change was effected inter alia by deleting section 4 and 
amending section 6 of the Court-fees Act, 1870 and Article 1 of Schedule I to the 
Act. There was no provision, express or by necessary intendment, for giving 
retrospective effect to the amendments made in the sense of affecting a right of 
appeal arising out of a suit instituted prior to the relevant date. As this position 
has not been contested, it is not necessary to read here the provisions of the amending 
Act. 


We proceed straightaway to consider the arguments advanced on behalf of 
the appellant. So far as we have been able to appreciate the submissions made 
on behalf of the parties, the point of controversy is really this : is an impairment 
of the right of appeal by imposing a more stringent or onerous condition thereon 
a matter of procedure only or is it a matter of substantive right ? We think that 
the question is really concluded by the decisions of this Court. We refer first to. 

. the decision in Hoosen Kasam Dada (India) Lid. v. The State of Madhya Pradesh and 
others*. The facts of that case were these : Section 22 (1) of the Central Provinces 
and Berar Sales Tax Act, 1947, provided that no appeal against an order of assess-- 
ment should be entertained by the prescribed authority unless it was satisfied that 
such amount of tax as the appellant might admit to be due from him, had been . 
paid. This Act was amended on the 25th November, 1949, and section 22 (1) 
as amended provided that no appeal should be admitted by the said authority 
unless such appeal was accompanied by satisfactory proof of the payment of the tax 
in respect of which the appeal had been preferred. On the 26th of November, 1947, 
the appellant submitted a return to the Sales Tax Officer, who, finding that the 
turnover exceeded 2 lacs, submitted the case to the Assistant Commissioner for . 

* disposal and the latter made an assessment on the 8th April, 1950. The appellant 
——————————————————M ———ÍÓ 
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preferred an appeal on the roth May, 1950, without depositing the amount of tax 
in respect of which he had appealed. The Board of Revenue was of opinion that 
section 22 (1) as amended applied to the case as the assessment was made, and the 
appeal was preferred, after the amendment came into force and rejected the appeal.. 
It was hgld by this Court that the appellant had a vested right of appeal when the. 
proceedings were initiated in 1947 and his right of appeal was governed by the law 
as it stood then. Jt was further held that the amendment of 1950 could not be 
regarded as a mese alteration in procedure or an alteration regulating the exercise 
of the right of appeal ; it whittled down the right itself, and had no retrospective 
effect as the Amendment Act of 1950 did not expressly or by necessary intendment 


- give it retrospective effect. This decision proceeded on the principle that impair- 


ment of the right of appeal by imposing a more onerous condition is not a matter 
of procedure only. The decision in Garikapatti Veeraya v. Subbiah Choudhury*, referred. 
specifically to two decisions relating to an increase in Court-fees by subsequent. 
amendment of the Court Fees Act, and one of the decisions was Sawaldas Madhavdas v.. 
Argti Cotton Mills, Ltd®, the very decision which is under appeal here. The 
othe» decision was R. M. Seshadri v. The Province of Madras’. Perhaps, our attention 
was not then drawn to the circumstance that the decision in Sawaldas Madhavdas v. 
Arati Cotton Mills, Lid.,2 was at the time pending in appeal here. The point 
. of the decision in Garikapatti Veeraya v. Subbiah Choudhury’ is, however, this: this 
Court referred with approval to decisions which accepted the position that taking 
away a right of appeal and imposing a more onerous condition on such right invol- 
ved the same principles as to retrospective effect of the subsequent legislation. A. 
similar view was expressed in Amara Eswaramma and others v. Makkam Seethamma*,, 
eand Arjun v. Amrita and others®. : Som 


The appellant has relied on Punya Nahako and others In re,9. ` That was a case: 
of review, and it was held that if between the date of the plaint or the appeal and. 
the date for filing the petition for review, there was a change in the Court Fees Act. 
increasing the fee payable ad valorem, the petitioner must pay at the increased rate.. 
The learned Chief Justice (Chagla, C.J.), expressed.the opinion that a review does 
not stand on the same footing as an appeal, and one cannot say that there is a sub- 
stantive right of review. It may be pointed out here that even in respect of a review, 
a view different from that of the Madras High Court was taken in Parmeshar Kurmi 
and another v. Bakhtwar Pande and others?, It is, however, unnecessary to say’. 
any thing more about a review, because we are not concerned with it in the 
present case. 


In Anand Ram Pramhans and Others v. Ramgulam Sahu and Others?, the ques- 
tiop which was mooted and discussed related to the proper presenteation of a memo- 
randum of appeal, and incidentally it was observed that the new Bihar and Orissa. 
Court Fees Act which had already come into force applied to the case. There: 
was no discussion of the question as to whether the enactment in question was given. 
retrospective effect or not. As to the decision in Mohri Kanwar v. Keshri Chand?, 
on which so much reliance has been placed by the appellant, it is necessary to point 
out that the question there was if the right of appeal created by section 6-A of the 

- Court Fees Act, which was added by U. P. Act XIX of 1938, was available as against 
an order passed. after the coming into force of the latter Act, although that Act was 


. not in existence and consequently there was no right of appeal at the date of filing 


that plaint. It was held that the enactment, by the Amending Act of 1938, 
of section 6-A which allowed an appeal against an order demanding the payment 
. of a deficiency in Court-fees did not take away any right which was vested in the 
plaintiff on the date-on which he filed the plaint, it only conferred on him a new 
right ; nor did it take away any right which was vested in the defendant, for though 
n e A pọ 
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the defendant could object if the plaint was not properly stamped 'and might also 
have a right-to have the matter determined by the Court he had no vested right 
in the procedure by which it was to be determined, and this procedure could be 
changed pending the suit and a change in procedure could not be said to deprive 
him of any vested right. It would appear from what has been stated above that 
the decision proceeded on the footing that the Amending Act conferred a new right 
of appeal, and not that it took away a vested right of appeal ; and the reason of the 
decision was based on the principle that there is no vested right ig the procedure by 
which the sufficiency of Court-fees is determined by a Court. Thatisa principle 
of. a different character from the one we are concerned with in the present case, 
viz., the retrospective effect of a subsequent enactment which either takes away a - 
right of appeal or impairs it by imposing a more stringent or onerous condition 
thereon. We do not, therefore, think that the Allahabad decision! helps the 
appellant. 


The question was considered in reverse in Delhi Cloth and General Mills Co., 
Lid. v. Income-tax Commissioner, Delhi?, and the principle of Colonial Sugar Refining 
Co. v. Irving®, was applied. Another decision in point is that of Nagendra Nath 
Bose v. Mon Mohan 'Singh*. In that case the plaintiff instituted a suit for rent 
valued at Rs, 1,306-15-0 and obtained a decree. In execution of that decree the 
defaulting tenure was sold on November 20, 1926, for Rs. 1,600. On December 
I9, 1928, an application was made under Order 21, rule 9o of the Code of Civil 
Procedure by the petitioner who was one of the judgment debtors for setting asidt 
the sale. That application having been dismissed for default of his appearance, 
the petitioner preferred an appeal to the District Judge, Hoogly, who refused to 
admit the appeal on the ground that the amount recoverable in execution of the 
decree had not been deposited as required by the Proviso to section 174 (c) of the 
Bengal Tenancy Act as amended by an amending Act of 1928. The contention 
-of the petitioner was that the amending provision, which came into force on February 
21, 1929, could not affect his right of appeal from the decision on an application 
made on December 19, 1928, for setting aside the sale. Mitter, J., said : 

** We think the contention of the petitioner is well-founded and must prevail. That a right of 
appeal is a substantive right cannot now be seriously disputed. It isnot a mere matter of pro- 
cedure. Prior to the amendment of 1928 there was an appeal against an order refusing to set 
-aside a sale (for that is the- effect also where the application to set aside the sale is dismissed for 
default) under the provisions of Order 43, rule 1, of the Code of Civil Procedure. That right was 
-unhampered by any restriction of the kind now imposed by section 174 (5), Proviso. The Court 
“was bound to admit the appeal whether the appellant deposited the amount recoverable in execu- 

tion of the decree or not. By requiring such deposit as cendition precedent to the admission of the 
_appeal, a new restriction has been put on the right of appeal, the admission of which is now hedged 
in with a condition. There can be no doubt that the right of appeal has been affected by the new 
provision and in the absence of an express enactment this amendment cannot apply to paoceedings 
-pending at the date when the new amendment came into force, It is true that the appeal wa? filed 
„after the Act came into force, but that circumstance is immaterial—for the date to be looked into 
for this purpose is the date of the original proceeding which eventually culminated in the oppeal ?'. 
"This decision was approved by this Court both in Hossein Kasam Dada® and Garikapatts 
Veeraya. It is thus clear that in a long line of decisions approved by this Court and 
:at least in one given by this Court, it has been held that an impairment of the right 
of appeal by putting a new restriction thereon or imposing a more onerous condition. 
is not a matter of procedure only ; it impairs or imperils a substantive right and an 
.enactment which does so is not retrospective unless it says so expressly or „by necessary 
intendment. - 


We are, therefore, of the view that the High Court was right in the view it 
took, and the orders of refund of excess court-fees which it passed were correct in law. 

Accordingly, the appeals fail and are dismissed with ‘costs. There will 
‘be one set of costs, as the appeals have been consolidated and heard together. 


° Appeals dismissed.” 
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SUPREME.GOURT OF INDIA. 
S i (Civil Appellate Jurisdiction.) 
Present :—S. K. Das, J. L. Kapur AND M. HiDAYATULLARH, JJ. 
‘Chandaji Kubaji & Co. .. Appellants.* ` 
v. ` » 
The State of Andhra Pradesh l pm Respondent. 


Madras General Sales Tax Act (IX of 1939) (as applied to Andhra), section 12-A (6) (a)—8Scope— Review 
—When permissible. $ 


, The provision in section 12-A (6) (a) of the Madras General Sales Tax Act as applied to Andhra, 
permits a review when through some oversight, mistake or error the necessary facts, basic or evidentiary 
"were not present before the Court when it passed the order sought to be reviewed. It is entirely 
"wrong to think that the sub-section permits a party to play hide and seek with a judicial Tribunal; 
that is to say to raise a fact in issue or evidentiary fact as a plea in support of a claim and at the same 
time deliberately withhold the evidence thereof. Such a situation cannot be said to be one within 
the meaning of the expression “facts not present before the Tribunal". A party is not entitled to ask 
fom review under section 12-A (6) (a) by reason of his own deliberate negligence and intentional 
"withholding of evidence. | 


State of Andhra v. Sri Anisetty Sriramulu, (1957) 1 An. W.R. 51 : A.LR. 1957 A.P. 130 (F.B.), 
overruled. 
Appeal by Special Leave from the Judgment and Order dated the 8th August, 
1955, of the former Andhra High Court, in Tax Revision Case No. 2 of 1955, and 
“appeal from the Judgment and Order, dated the 28th July, 1955, of the former 
Andhra High Court in T.R.C. No. 32 of 1954. : 


° JV. Rajeswara Rao and Sardar Bahadur, Advocates for Appellants (in both the 
Appeals). | : 
T. V. R. Tatachari and T. M. Sen, Advocates for Respondent (in both the 
Appeals). 
The Judgment of the Court was delivered by 


S. K. Das, 7.—These two appeals, one with Special Leave from this-Court : 
and the other on a certificaté granted by the High Court of Andhra, have been ` 
heard together and this judgment will govern them both. i 


The facts are similar and the short question for decision is whether the appel- 
lant, M/s. Chandaji Kubaji & Co., Guntur, was entitled to apply under 
section 12-A (6) (a) of the Madras-General Sales Tax Act, 1939 (Madras Act IX 
:0f 1939) as applied to Andhra, for a review of an order of the Appellate Tribunal 
made under sub-section (4) of section 12-A of the said Act. The relevant facts 
areethese. The appellant is a dealer in ghee, groundnut oil, chilles, etc. and was: 
carrying on its business at Guntur. In Civil Appeal No. 420 of 1957, the Deputy 
‘Commercial Tax Officer, Guntur, assessed the appellant to sales tax for the year 
1948-49 on a turnover of Rs. 28,69,151 and odd. The appellant having unsuccess- 
fully appealed to the Commercial Tax Officer, Guntur, made a second appeal to the ' 
‘Sales lax Appellate Tribunal, hereinafter called the Tribunal. Before the Tribunal 
"the appellant contended inter alia that out of the total turnover a sum of Rs. 10,45,156 
and odd related to commission purchase of commodities taxable at the stage of 


. sale on behalf of principals resident outside the State of Andhra and was not therefore 


taxable by the respondent State. In respect of this plea the Tribunal said : 


** As regards the alleged commission agency business to the tune of Rs. 10,45,1 56-4-9 the appellants 
have neither advanced arguments nor placed before us any materials in support of the contention raised 
in this behalf.” P 


In the result the Tribunal dismissed the appeal on 3oth May, 1953. 


In Civil Appeal No. 142 of 1958 the appellant was assessed by thegDeputy ^ 
(Commercial Tax Officer, Guntur, on a.net turnover of Rs. 28,72,083 and odd for 
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S—3! si 


1t 


18 ,? "THÉ MADRAS LAW JOURNAL REPORTS (SUPREME COURT).. [196r : 


the year 1949-50. The appellant objected.to the inclusion of a sum of Rs. 19,89,076  . 
and odd on the ground that the goods relating thereto had been consigned to self 
and despatched to places outside the State and in fact were delivered outside the 
State. This plea was'disallowed by the Sales Tax Authorities, and the Tribunal 
said, . "EY p 

. 

“ In the grounds of appeal it has been urged with regard to these sale transactions the ownership 
in the goods continued to vest in the appellant till the sale price was collected apd the goods were deli- 
vered to the buyers at places outside the State. Beyond advancing a broad argument of this type no 
material has been placed before us or was placed before the assessing authority or the Commercial 


Tax Officer to support the appellant’s version that the property in the goods passed to the buyer 
only at places outside the State.". . 


“Tt is not denied that though contracts in writing were not entered into, these transactions were: 
the result of correspondence between the appellant on the one hand as seller. and various persons on 
the other as buyers. It is conceded that such correspondence exists but the appellants have not chosen 
to make this correspondence available either to us or to the officer below. When documents which 
would establish the nature of the transaction beyonce doubt are . available and have been withheld, 
by the appellant, the normal result is that an inference adverse to his contention has to be daawn. 
We are accordingly of the openion that in this case, the sales must be deemed to have taken place 
within this State and that they have been rightly inciuded in the taxable turnover "*. 


The appeal was disposed of on this finding on 19th August, 1952. . . 


In respect of both the aforesaid orders the appellant filed applications for reviews 
under section 12-A (6) (a) of the Act. That section; in so far as it is relevant for 
these appeals, reads : 5 f PRAES 


**32-A (6) (a) The Appellate Tribunal may, on the application either of the assessee or of the? 
Deputy Commissioner, review any order passed by it under sub-section (4) on the basis of facts which 
were not before it when it passed the order : 


Provided that no such application shall be p-eferred more than once in respect of the same 
order ".. 


. The point taken on behalf of the appellant in Civil Appeal No. 420 of 1957 was 
that the accounts were in Gujarati language and as there was none on behalf of the 
appellant who could give instructions to the appellant's advocate either in Telugu 
or English when the appeal was heard by the Tribunal, the appellant could not 
place the materials before the Tribunal. In the other appeal, the point taken in 
support of the application for review was that:the relevant correspondence was 
mixed up with other records and so it could not be placed before the Tribunal. 
'The Tribunal rejected the applications for review on the ground that a failure to 
produce the necessary materials in support of a plea taken before it, due either to 
gross negligence or deliberate withholding, did not come within the reason of section 
12-A (6) (a) as stated in the expression “‘ on the basis of facts which were not before 
it when it passed the order”. ‘The appellant then moved the High Court in revision 
under section 12-B of the Act and contended that the view which the tribunal took 
of section 12-A (6) (a) was not correct. ‘The High Court drew a distinction between: 
what is called basic facts and evidence in support thereof and said : 


] 
ss ‘There is an essential distinction between a fact and the evidence to establish that fact ”. -` 


| 


“ Section 12-A (6) (a) in our view is not intenced to give two opportunities to every assessee to 
establish his case before a Tribunal. It is really conceived in the interests of the assessee, who was not 
able to place some facts before the Tribunal at the first instance which would have made a difference 


in its décision ”. i 
In the view which the High Court took of section 12-A (6) (a), it held that the 
applications for review were rightly rejected. . 


In the two appeals before us the argument has been that the Tribunal as also 
the High-Court took an erroneous view of the true scope and effect of section 12-A 
X6) (a) of the Act. Our attention has been drawn to a subsequent Full Bench deci- 
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sion of the same High Court in’ The State-of Andhra v. Sri Arisetty Sriramulus and it has: 
been submitted that the view expressed therein is the correct view. In that decision, 
it was held that the word “ facts ” in section 12-A (6) (a) may be taken to have been: 
used in the sense in which it is used in law of evidence, that is to say, as including’ 
the factum probandum or the principal fact to be proved -and the factum probans 
or the evidentiary facts from which the principal fact follows immediately or by 
inference ; facts ma¥ be either “ facts in issue” which are the principal matters in 
dispute or relevant facts which are evidentiary and which directly or by inference, 
prove or disprove the “ facts in issue ”. SY j 


| Ta the view which we have taken of these two appeals, it is.not necessary to 

* discuss at great length the divergent views taken in the High Court of Andhra as 

. to the true scope and effect of section 12-À (6) (a) of the Act. A Division Bench 
expressed the view that “facts” in the sub-section meant basic facts; that is, facts 
necessary to sustain a claim, and drew a distinction between such facts and the 
evidence required to establish them ; it further expresses the view that under section 
12-A f6) (a) the Tribunal may review its order if any of the basic facts were not 
present before it when it passed the order, but the sub-section was not meant to 
give a second opportunity to a party to produce fresh evidence. The Full Bench 
took a wider view of the sub-section and said that facts referred to in the sub-section 
might be “ facts in issue” or" evidentiary facts". We think that in an appro- 
pfiate case evidentiary facts may be so interlinked, with the facts in issue that they 
may also fall within the purview of the sub-section. The Full Bench, however, went 
a step further and said that even if relevant evidentiary facts were intentionally 
of deliberately withheld or suppressed, the party guilty of such suppression or with- 
holding would still be entitled to ask for a review under section 12-A (6) (a). We 
say this with great respect, but this is precisely what the section does not permit. 
The Full Bench said : 


“The language of section 12-A (6) (a) is so.wide and general that it might possibly lead to incon- 
venient results in that it might enable an assessee to get a further chance of hearing before the Appel- 


lant Tribunal on the strength of evidence which he negligently oy designedly failed to produce at the ` 


first hearing. As the language used in section 12-A (6) (a) is clear and unequivocal and, in our 
oinion, capable only of one interpretation, we are bound to give effect to it in spite of the possibility 
of any inconvenience resulting therefrom. The inconvenience, if any, is not to the assessee for whose 
benefit the provision is intended. In any case, the remedy is with the Legislature”: us 


It is, we think, doing great violence to language to say that an intentional or 
deliberate withholding or suppression of evidence in support of a plea or contention 
or a basic fact urged before the Tribunal, is comprehended within the expression 
“ facts which were not before it (Tribunal) when it passed the order”. To so 
construe the section is to put a premium on deliberate negligence and fraud and 
amounts to allowing a party to profit from its own wrong. We do not think that 
such a construction follows from the language used, which is mote consistent with 
the view that the provision in section 12-A (6) (a). permits a review when through 
some oversight, mistake or error the necessary facts, basic or evidentiary, were not 
present before the Court when it passed the order sought to be reviewed. It is 
entirely wrong to think that the sub-section permits a party.to play hide and seek 
with a judicial Tribunal ; that is to say to raise a fact in issue or evidentiary fact as a 
plea in support of a claim and at the same time deliberately withhold the evidence 
in support thereof. Such a situation cannor be said to be one within the meaning 
of the expression “ facts not present before the Tribunal." a a : 


In the appeals before us there was intentional withholding or suppression 
of evidence. In one case, the materials were not produced on the plea that they 
were written in Gujarati and nobody was available to instruct Counsel in Exfglish 
or Telugu and in the other, on an equally specious plea that tlie correspondence 
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` was mixed up with other records for about two years. These two appeals can, be 


disposed of on this short ground that the appellant was not entitled to ask for review 
under sectilon 12-A (6) (a) by reason of his own deliberate negligence and intentional 
withholding of evidence. 


We see no merit in these appeals and dismiss them with costs. Š 
: j ————— « Appeals dismissed. 
SUPREME COURT OF INDIA. ^ 
(Civil Appellate Jurisdiction.) 
Present :—J. L. Kapur anD M. HIDAYATULLAH, JJ. 
S. N. Namasivayam Chettiar ` .. Appellants* 


v. 


The Commissioner of Income-tax, Madras .. Respondent. 


Income-tax (XI of 1922), section 13, Proviso—Applicability—Conditions—Power io compute profs ‘under 
the Proviso. : 


. ‘The power to compute profits under the Proviso to section 13 of the Income-tax Act arises only 
where no method of accounting has been regularly employed by the assessee and where the method 
employed is such that the income, profits and gains cannot properly be deducted therefrom. It 
means that the method adopted by the assessee must prima facie prevail where it is regularly employed, 
though the Income-tax Officer can resort to the Proviso if the method is such that true profits canrfet 
be correctly determined therefrom. In other words, even if the assessee has regularly employed a 
method of accounting it can be discarded under the Proviso if the method does not show correct 
profits of the year. . 


Pe 

It is for the Income-tax Authorities to consider the material which is placed before them and, if, 
after taking into account in any case the absence cf a stock register coupled with other materials they 
are of the opinion that correct profits and gains cannot be deduced, then they would be justified in 
applying the Proviso to section 13. 


Appeals by Special Leave from the Judgments and Orders, dated the 14th Sep- | 
tember, 1951, and goth September, 1955 of the Income-tax Appellate Tribunal, 
"Madras, in I.T.A. Nos. 3158 of 1949-50, 7840 and 7841 of 1952-50 and E.P.T. Nos. 
300, 301 and 302 of 1952-53.' 


S. Ghowdhuri, Senior Advocate (JV. A. Palkhivala and ‘Naunit Lal, Advocates, 
"with him), for Appellant. | 


H. N. Sanyal, Additional Solicitor-General of India (R. Ganapathi dyer and D. 
Gupta, Advocates, with him), for Respondent. 


The Judgment of the Court was delivered by 


Kapur, F7.—In these six appeals the common question raised is wheth&r the 
Proviso to section 13 of the Income-tax Act is applicable to the facts and circum- 
stances of these cases. They are therefore disposed of by onejudgment. Civil Appeal 
No. 218 of 1955 arises out of the assessment for the year 1943-1944. Civil 
Appeals Nos. 219 to 223 relate to the assessment years 1944-1945, 1946-1947 and 
for the chargeable accounting periods from January 1943 to February 1944, and 
from February 1945 to February 1946. ‘The appellant in each of the appeals is the 
assessee and the respondent is the Commissioner of Income-tax and Excess Profits 
‘Tax, Madras. 


The appellant is a ‘resident and ordinarily resident ’ in India and carried on 
extensive trade in Colombo in grains, fodder, gram and other food-stuffs for cattle 
and poultry. For the assessment yezr 1943-1944 the appellant showed a turn- 
cover of Rs. 17,74,825 and a gross profit of Rs. 63,217 which is about 3.5 per cent. 
For the*two previous assessment years the appellant’s gross profits were 9 per cent. 
and § per cent. respectively. The Income-tax Officer, by his order dated March 
20, 1948, rejected the accounts and estimaied the gross profit by adding back Rs. 
2,38,831 to the returned income. Thus he raised the turnover to Rs. 20,00,000. 

* C.A. Nos. 218 and 219 to 223 of 1955. RE EES ] 
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* without giving an adeuqate opportunity tó tlie assessee to mect-the-materials upon which eventually ' 


the assessment was rested. ans NOME 
“But the "Tribunal, by its order dated February 12;~1950, held that no question 
of law arose and therefore declined-to-state a case and thus rejected the application. 
The appellant then applied to the-High Court of-Madras under section 66 (2) of 
*the Act on the same four questions of. law. This application was dismissed by the 
High Court on February 26, 19537 Against this-order the appellant applied for 
Special Leave to appeal and, by leave of this Court;.amended the petition so-as to 
make it an appeal against the order of the High-Court.as well as.the order of the 
Tribunal dated , September 14, 1951. Sà 


2d 


In the other appeals also the.course of proceedings before the Income-tax Officer 
the Appellate Assistant Commissioner and the Income-tax Appellate Tribunal was 
the same. For the assessment years 1944-1945 añd. 1946-1947 the appellant dis- 
closed a turnover of Rs. 10,35,748and Rs. 5,98,728 respectively and the gross profits 
rates were 10.7 per cent. and 8.7 per cent. repsectively. As the books of accounts 
in regard to these years alo were rejected, the Income-tax Appellate Tribunal 
applied section 13 and estimated the gross profits rates at 12$ per cent. and 10: 
per cent. for the respective years. "The appellant applied to the Tribunal under 
section 66 (1) of the Act for stating a case to the High Court for its decision on 
‘the following two points :— : i 

(1) Whether on the facts and in the circumstances of the.case, the Department was.right in 
acting under the Proviso to section 13 of the Actin the absence of a,finding that income, profits and 


gains cannot properly be deduced from the books produced or that no method of accounting has 
been regularly employed. PIE c 


(2) Whether on the facts and in the circumstances of the case, the Department had sufficient 


- materials before it to justify the rates of 12$ per cent. and 10 per cent: gross profits on the total turnover 


a the ground that the rates worked out by-the figures submitted by the assessee work out at a lesser 
gure. e rr Pe heen. tr oe š 

The Tribunal dismissed the application on January 15, 1954. The appellant 
did not apply to the High Court under section. 66-(2) of the Income-tax Act but 
obtained Special Leave from this Court against the order of the Tribunal by which. 
it applied the Proviso to section 13 of the Income-tax Act. All the six appeals were 
heard together and.a common. question arises whether the Income-tax Appellate. 
Tribunal was justified in applying the Proviso to section 13 of the Income-tax Act. 


It was contended by the appellant in Civil Appeal Nos. 218, 219 and 221 of 
1955 that the Income-tax Appellate Tribunal was not justified in applying the 
Proviso to section 13 and assuming that the Proviso did apply then the percentage 
worked out was unjustified and had been arrived at-by relying upon material 


- 
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` which.the appellant had no opportunity to meet and.therefore the case fell within 


the rulein Dhakeshwari Cotton Mills, Lid. v. The Commissioner of Income-tax, West . 


. Bengal, where a similar violation of the fundamental rule of natural justice, Ł.e., the 
information upon-which the Tribunal relied was not disclosed to the assessee and no 

_ opportunity was given to him to rebut such material—was held to be a ground for 
interference with the. order of the Tribunal. . We tm 


It was rightly-argued that the power. to compute profits ifnder. the Proviso to 
section 13 arises only where no.method of accounting has been regularly employed 
by the assessee and where the method employed is such that the income, profits 


and gain cannot properly be deduced therefrom. . It means that the method adopted | 


by the assessee must prima facie prevail where it.is. regularly employed, though. the 
Income-tax Officer can resort to the Proviso if the method is such that true profits 


cannot be correctly determined therefrom. In other words, even if the assessee has . 


regularly employed a method of accounting it can be discarded under the Proviso 
-if the method does not show ‘correct profits of the year. S A 

The Appellate Tribunal, by its order, dated: September 14, 1951, held’ that 
correct profits could not be deduced from the books produced by the assessee and 
therefore the Proviso to section 13 of the Income-tax Act applied. The reasons 
it gave were (1) that vouchers for several purchases made in Colombo had not been* 
produced and for purchases of over Rs. 3,00,000 no vouchers were forthcoming 
and without the vouchers the entries in the account.books could not be verified ; 
(2) there was nó quantitative tally for the grains and for other materials purchased 
by the appellant, which weré ground into powder, turned into fodder, packed in 
different sizes and: then sold. . It was not possible, according to the Tribunal, to 
accept the books of account, where the turnover was as large as about seventeen 
lacs of rupees; without. quantitative tally; (3) a fairly big sum of money was alleged to 
have been paid towards purchasing of licences for export from India ; and Rs. 19,000 
worth of purchases were made in Tuticorin when only a small sum of money in 
cash was shown in the assessee's accounts; (4) several outsiders’ cheques had been 
entered in the accounts of the assessee without any proof as to-why those cheques 
were paid.to the assessee 7 and (5) a fairly big sum of money had been invested in 
India in the purchase of property without money being received from Colombo. 
On these facts the Tribunal said: Bl Í 


“In view of these defects, we are clearly of opinion that the correct profit coud not be deduced 
from the books produced by the assessee, and accordingly hold that Proviso to section 13 of the 
Act applies in this case. The question, therefore, is regarding the estimate." 


After giving this finding the Tribunal accepted the turnover as shown in „the 
appellant's books: In making the computation of profits the Tribunal took into 
consideration the following matters : that the export of food grains from India was 
prohibited except under a license, that there was an acute shortage of cattle fodder 
in Ceylon and the appellant had to resort to dubious means in order to obtain grains, 
that during a substantial portion of the year of accounting there was no price.con- 


tro] in Colombo, that as the appellant was a manufacturer of forage by mixing. 


several kinds of grains and powdering them and sold them in packets of various 
weights, the appellant must have made higher profits than persons who deal "in 
gram only. Keeping all this in view the Tribunal was of the opinion that the rate 
of 15 per cent..adopted in regard to imported grains was not too-high but in the 
case of local purchases it was, and: therefore reduced the rate of profit in the latter 
case to 12$ percent. It was on this material that the Tribunal adopted the figure 
of profit as estimated by the Income-tax Officer, and in order to support this opinion 
further, the Tribunal remarked that in certain cases which had come to its notice 
_the rate of *profits went up to 20 per cent.’ : 
———o e SS AUR I. 
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c, On the basis of this remark it was argued that the principle of natural justice, 
had been violated in that the Tribunal:had taken,into. consideration | the’ rate of 
profit in other cases without giving an “opportunity to.the appellant to ps ain those 
cases and relied upon, Dhakeshwari,Gotton Mills, Ltd. v: Fhesommussione of Income-tax, 
West Benal!g, where a.violation of the fundamental rule of. justice, ¢.e., where the. 
information was-not disclosed to the-assessee and no opportunity was given to rebut 
that material, was lteld to be a ground for'interference with the order of the Tribunal. 
In our opinion, 1fo such case arises.in-the presentiappeali No information, as in 
Dhakeshwari’s case was supplied tozthé?*Tribunal<by~‘any ‘one and taken into 
consideration by it, and therefore it-was-riot necessary-t0-give any such opportunity 
` as the appellant contends for. Inthe present case the~Fribunal has held that from 
the method of accounting adopted by -the "appellant correct profits could: not be 
. deduced because of the various reasons which have been set out above and the re- 
ference to profits made in other cases was only by way of supporting that conclusions. 
It was not the basis on which the conclusion- was formed ‘nor the basis on which the- 
pencentage was arrived at. MES ee clle WE NE DELE E 
. As a matter of fact, the Income-tax Officer who also rejected the accounts of 
the appellant had also given similar.reasons. He had held that there was absence 
.of vouchers, that the stock account-and the manufacturing account had, not been. 
kept or produced, that the cheques.of other parties had been credited in the accounts 
@f the appellant which had not been explained and that there was purchase of goods 
and property by the appellant without there being sufficient cash in hand. The. 
Income-tax Officer also said that in- other cases where grains were purchased in 
[ndia and sold in Colombo the rates of profit were higher, ranging between 20 per 
cent. and 39 pér cent. He then worked out profits in réspect of various grains in 
the case of the appellant and found that the average rate of gross profit worked out 
to 15.8 per cent. and in his opinion the gross profit in fodder should have been higher.. 
He further took into consideration the fact that Colombo was bombed in April, 1942, 
resulting in’ panic in that town and therefore during a` portion of the accounting 
year the appellant might not have made the same margin of profit: Hé estimated. 
the Sales at twenty lacs and the gross profit at three lacs, thus arriving, at'a' ‘figure: 
of 15 per cent. ón the turnover. It appears to us that rteithér the Income-tax Officer- 
nor the Appellate Tribunal relied upon.the profits made by traders in other. cases 
as a basis for arriving at any coiiclusion as to the percentage at which: the income. 
should be computed and that they used that material for ‘a different purpose. It 
is extremely doubtful if the order of the Inconie-tax Officer or the Tribunal would’ 
have been different ifno reference had been made to the rate of profits in other cases. 
In other words, the profits in -other cases were “not the reason for Holding that 
15 pq cent. profit was a proper rate but merely- am ancillary support to that 
conclusion. ' : MA. Be ee M E 
It may be mentioned that throughout in his grounds. of appeal the appellant 
has emphasised the inapplicability of section 13 of the Income-tax and the Proviso 
thereto, but not this particular, violation of principles.of natural justice which was 
emphasised and particularised :before us. In his appeal-to the Appellate Assistant 
Commissioner no objection was taken to the.reference by.the Income-tax Officer 
to the rate of profits made by other dealers in grains. . In the grounds of appeal to 
‘the Tribunal also there was-no such objection. In thé application under section 
66 (1) there was no specific ground taken and in the application under section 66(2) 
the matter does not seem to have’been raised. The order of the High Court, dated 
February:26, 1953, does not show that any such question was raised before it'; all 
itshows is that the appellant’s books of account were found to be defective and afforded ` 
no data for arriving at correct profits of the -business. The order also 
refers to.the non-production.of invoices, the unexplained steep fall in profit made 
during the year when compared with the previous years. ‘The High Courtecould 
not find any legal flaw in the order of the Appellate Tribunal to justify an order for 
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directing the case to be stated. In the grounds’ Special Leave to this Court po 
pointed reference was made"to tlie material which is now alleged to have been used. 
by the Tribunal without :giying an opportunity to the appellant to explain that 
material. An amended petition by leave of this Court was filed.on April 28, 1954, 
and there also no such pointed reference wás made to the material te "which. 
objection is now. being takén before us. Dhakeshtwari's.case* cannot, in our opinion, 
apply to the facts of.this case. : e 


. It was then urged that the four reasons given, which we have set out above, 

could not make section 13 applicable. For the rejection of accounts several reasons 

were given by the Appellate Tribunal ; one of these reasons was the non-production. 
of stock registers and manufacturing accounts. This reason was given by the In- 

come-tax Officer and adopted by the Appellate Tribunal. It was submitted that 
the non-production of stock account was not such a defect as to entitle the Taxing 
Authorities to reject the books and apply the Proviso to section 13. Reliance was 

placed on the judgment of the Punjab High Court in Pandit Brothers v. The Ggm- 

missioner of Income-tax, Delhi?. The facts in that case were very different.- The In- 
come-tax Officer there added'a certain sum to the assessee’s profits on the ground. 
that the expense ratio was too high and the profits disclosed were too low and there 

was no stock register. "The finding in that case-was that the assessee maintained, 
regular accounts of his purchases and sales and there was no finding by the 

Income-tax Officer that in his opinion the income could not properly be deduced 

therefrom. Khosla, J. (as he then was) there said : : 


“There is no finding that there was material before the Income-tax Officer to lead him to the 
conclusion that a proper statement'of income profits and gains could not be deduced from the 
material placed before him. All he said was that the profits appeared to be somewhat low and 
_there was no stock register." - 


The want of a stock registér was, in that particular case not a very serious defect 
because the account books had been found and accepted as correct and disclosed a. 
true state of affairs. It cannot therefore be said that that case laid down as a pro- 
position of law that the want of a stock register by which a proper check could be 
made was not such a serious defect as to make the Proviso to s. 13 inapplicable. 


. The importance of such a register was pointed out by the Nagpur High Court 
in Ghanshyam Das Permanand v. Commissioner of  Income-tax, G.P. & Berar?. 
In cases such as the iristant-case, the keeping of a stock register is of great importance: 
because that is a means of verifying the assessée’s accounts by having a ‘quanti- 
tative tally’. If, after taking into account all the materials including the want of 
a stock register, it is found that from the method ‘of accounting correct profits of 
the business are not deducible, the operation of Proviso to section 19 o$ the 
Income-tax Act would be attracted, Bombay Gycle Stores Go., Lid. v. Commissioner of. 
Income-tax*. It may also be added, as was held by this Court in Commissioner of. 
Income-tax v. MacMillan €& Go.5, that the Income-tax Officer, even if he accepts 
the assessee's method of accounting, is not. bound by the figure of profits shown in 
the accounts. It is for the Income-tax Authorities to consider the material which is 
placed before them and, if, after taking into account in any case the absence of 
a stock register coupled with other materials they are of the opinion that correct 
profits and gains cannot be deduced, then they would be justified in applying the. 
Proviso to section 13. In our opinion therefore when the Tribunal applied the 
Proviso to section 13 bacause of the various blemishes which were pointed out by: 
the Income-tax Officer and accepted by the Appellate Tribunal, it cannot be said. 
that there was any error. in the order of the Appellate Tribunal justifying the 


interference of this Court under Article 136. 
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1; In regard to the Appeal No:-220-0f 1955 for ‘the assessment year 1946-1947 
the objection raised was that the Tribiinal-had committed the same error in that it 
took into consideration the earlier -decision of the Tribunal ‘in an identical 
situation, i.e., in the case of the'samé assessee in regard.to previous years. As we | 
have held-that there was no error in: the order of?! the: Tribunal in regard to the 
previous years, it cannot be said thatythis observation-of the Tribunal was in any 
manner erroneous This appeal should therefore be dismissed. 


ac 


The other appeals which arise under the Excess-Rrofits Tax Act for the various 
chargeable accounting periods depend upon the résult of the Income-tax assess- 
ment appeals and, as we have. dismissed" those appeals; these appeals also must be 
dismissed. Scan IN M s : 

. In the result all the six appeals are dismissed with-costs. As the appeals were 
consolidated there will be one set of costs. ~~ 


voe 7 . " ders . Appeals dismissed. 


SUPREME COURT OF-INDIA. 
(Criminal Appellate Jurisdiction.) 
* + Present :—S. J. Imam, K. N. WancHoo AwD J. C. Suan, JJ. 


The State of Uttar Pradesh > L os .. Appellant* 
b v. - : . 
Hafiz Mohd. Ismail (In Crl.A. No. 129 of 1957) arid Hafiz 

Jawed Ali (In Girl. A. No. 130 of 1957.) .. Respondents. 


Penal Code (XLV of 1865), sections 486 and 28—Counterfeit—Essentials. 


In order to apply section 28 of the Penal Code, what the Court has to see is whether one thing 
resembles another thing, and if that is so and if the resemblance is such that a person might be deceived 
by it there will be a presumption of the necessary intention or knowledge to make the thing counterfeit, 
unless the contrary is proved. Accordingly a person cannot be acquitted of án offence under section 
486 on the ground that the labels and wrappers were colourable imitations of the genuine labels. 
and wrappers. If the resemblance was such as might deceive a person the labels and wrappers. 
are “ counterfeit " under section 28 of the Penal Code. 


Appeals by Special Leave from the Judgment-and Order dated the 13th July, 
1956, of the Allahabad’ High Court (Lucknow Bench) at Lucknow in Criminal 
Revisions Nos. 118 and 119 of 1955, arising out of the Judgment and Order dated 
the grst March, 1955, of the Second Civil and Sessions Judge, Lucknow, in 
Griminal Appeals Nos. 511 and 512 of 1954. 


H. N. Sanyal, Additional Solicitor-General of India (G. C. Mathur, Advocate 
and C. P. Lal, Advocate for G. N. Dikshit, Advocate, with him), for Appellant. 


Nuruddin Ahmad and Naunit Lal, Advocates, for Respondents. 
The Judgment of the Court was delivered by 


Wanchoo, 7.—These are two connected appeals by Special Leave against the 
judgment of the Allahabad High Court. The brieffacts necessary for their disposal 
are these. One Bhagwan Swarup Saxena, the Trade Market Investigator, Lever 
Brothers Ltd., India (hereinafter called the company) was working in Lucknow 
on behalf of the company. He came to know that counterfeit Sunlight and Life- 
buoy soaps were being manufactured and sold on a large scale in Yahiaganj and. 
other places in Lucknow. "This was investigated on behalf of the company which 
manufactured genuine Sunlight and Lifebuoy soaps. It was found that two soap 
factories in Lucknow were manufacturing counterfeit Sunlight and Lifebuoy 
soaps. It was also found that Hafiz Mohammad Ismail and Hafiz $awed Ali 
who are the respondents in the two appeals before us were selling these counterfeit 
E —————————^c 
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soaps in Yahiaganj where they have shops. Consequently a raid was made on 
the shops with the help of the police on May 19, 1953. A large number of soaps 
were recovered from the two, shops which were wrapped in labels said to be 
counterfeits of those in which the genuine Sunlight and Lifebuoy soaps of the com- 
pany are sold. Consequently the two respondents were prosecuted under sections 
482 and. 486 of the Indian Penal Code. - 


The Magistraté found the case proved and held that the labelg in which the 
respondents were selling soaps were counterfeit of the labels of genuine Sunlight 
and Lifebuoy soaps. He, therefore, convicted the respondents under sections 482 
and 486 of the Code. The respondents went in appeal to the Sessions Judge but 
their appeals were dismissed. They then went in revision to the High Court. The 
High Court held that the cases did not fall within section 482 of the Indian Penal . 
Code and therefore acquitted them of the charge under that section. It further 
held that the labels or wrappers used on the soaps sold by the respondents could not 
be regarded as counterfeit of the genuine wrappers and labels of Sunlight and Life- 
buoy soaps though they were colourable imitations of the same; it therefpre 
acquitted them under section 486 also, without going into the other points raised on 
behalf of the respondents. . The applications of the State of Uttar Pradesh for a 
certificate to appeal to this Court having been rejected, the State applied for leave 
to appeal to this Court which was granted ;.and that is how the matter has come 
up before us. te i t 


The learned Additional Solicitor General appearing for the State has ,not 
pressed the appeals so far as the acquittal under section 482 of the Code is concerned. 
The acquittal therefore under that section will stand. He has, however, strenuously 
urged that the view-of the High Court that the wrappers and labels are not counter- 
feit but are mere colourable imitations of the genuine trade marks of the company 
is incorrect inasmuch as.the High Court has not given full effect to the words of sec- 
tion 486 in that behalf and the definition of ‘ counterfeit’ in section 28 of the Indian 
Penal Code. : 


Section 28 is in these terms— : 

** A person is said to ‘ counterfeit ’ who causes one thing to resemble another thing, intending by 
means of that resemblance to practise deception. or knowing it to be likely that deception will 
thereby be practised. 

Explanation 1.—It. is not essential to counterfeiting that the imitation should be exact. 


Explanation 2.—When a person causes one thing to resemble another thing, and the resemblance 
s such that a person might be deceived thereby, it shall be prsumed, until the contrary is proved, that 
the person so causing the one thing to resemble the other thing intended by means of that resemblance 
to practise deception or knew it to be likely that deception would thereby be practised.” . 


The relevant part of section 486 is in these terms— 


“ Whoever sells, or exposes, or has in possession for sale or any purpose of trade or manufacture 
"any goods or things with a counterfeit trade mark or property mark affixed to or impressed upon the 
same or to or upon any case, package or other receptacle in which such goods are contained, shall, 


z 


unless he proves— 
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be punished with imprisonment of either description for a term which may extend to one year or with 
fine or with both." 


"The contention on behalf of the appellants is that the High Court in holding 
that the labels and wrappers in this case were only colourable imitations of the 
genuine trade mark labels and wrappers of the:company and were not counterfeit 
hàs not en into account the words of section 28 and particularly of the two 
Explanations thereof: It is pointed out that the words “‘colourable imitation ” do not 
appear in section 28 which defines the word “ counterfeit ” and the High Court seems 
to Mave misdirected itself by treating the wrappers and labels -in this case as 
colourable imitations and not counterfeit within the meaning of section 28. ` 
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The main ingredients of counteérfeiting as laid down4in section 28 are (i) causing 
ene thing to resemble another thing; and (ii) intending by: means of that resemblance 
to practise deception or (iii) knowing it to be likely that deception will thereby be 
practised. ‘Thus if one thing is made to resemble another thing and the intention 
is that by such resemblance deception would be practised or even if there is no in- 
tentiof but it is known to be likely that the resemblance is such that deception will 
thereby be practised there is counterfeiting. Then comes Explanation 1 to section 
28 which lays dofyn that it is not essential to-counterfeiting that the imitation should 
be exact. Ordinarily counterfeiting implies the idea of. an exact imitation; but for 
the purpose of the Indian Penal Code there can be counterfeiting even though the 
imitation is not exact and there are differences in detail between. the original and 
the imitation so long as the resemblance is so close that deception may thereby be 

. practised. Then comes the Secénd Explanation which lays down that where the 
resemblance is such that a person might be deceived thereby it shall be presumed 
until the contrary is proved that the person causing one thing to resemble another. 
thing was intending by means of that resemblance to: practise deception or knew 

' it to be likely that deception would’ thereby be practised. This Explanation lays 
down a rebuttable presumption where the resemblance is such that a person 
might be deceived thereby. In such acase the intention or the knowledge is 
presumed unless the contrary is proved. ; 


- This analysis of section 28 shows that there is no necessity of importing words 

* like“ colourable imitation? theréin. In order to apply.it, what the Court has to 
see is whether one thing is made to resemble another thing, and if that is so 
and if the resemblance is such that.a person might be deceived by it there will be 

e à presumption of the necessary intention or knowledge to make the thing counter- 
feit, unless the contrary ‘is proved. What the Court therefore has to see is 
whether one thing has been made to resemble another thing. If it finds that in fact 
one thing has been made to resemble another it has further to decide whether the 
resembiance is such that a person might be deceived. If it comes to the conclu- 
sion that the resemblance is such that a person might be deceived by it, it can 
presume the necessary intention or knowledge (until the contrary is proved) and 
counterfeiting would then be complete. Therefore the. two things that were 
necessary to decide in this case were (i) whether the labels or wrappers on the soaps 
sold by the respondents were made to resemble the labels and wrappers of the genuine 
Sunlight and Lifebuoy soaps, and (ii) if they were so made to resemble, whether 
resemblance was such as might deceive a person. Ifboth these things were found 
the labels and wrappers in this case would be counterfeit and the necesary intention 
or knowledge would be presumed-unless the contrary was proved. 


‘e Now the Magistrate as well as thé Sessions Judge examined the wrappers and 
labels in this case and compared them with the genuine labels and wrappers of the 
Sunlight and Lifebuoy soaps of the company and came to the conclusion that there 
was resemblance between the two sets of wrappers and labels and that that resem- 
blance was so close that a person might be deceived. On that finding, they held 
that these wrappers and labels were counterfeit because the contrary was not proved 

- before them. ‘The High Court does not say that there is no resemblance between 
' the two sets of wrappers and labels. The very fact that the High Court says that 


. the wrappers and labels found in this case were colourable imitations of the genuine 


wrappers and labels shows that there was resemblance. The High Court however 
has stressed the difference in detail between the two sets of wrappers and labels but 
seems to have overlooked Explanation 1 of section 28 which says that it is not 
essential to counterfeiting that the imitation should be exact, even though the 
Explanation is quoted in the judgment of the High Court. What the High Court 
. bad to.decide was whether even with these differences in detail which had also been 
noticed by the Magistrate and the Sessions Judge a person might be decejyed by 
` these wrappers and labels recovered from the respondents’ shops. ‘This aspect of 


the matter has not been considered by the High Court at all and it has contentedt, 
itself by saying that the wrappers and labels recovered in this case were colourable 
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imitations of the genuine tradé marks. That intour opinion does not dispose-of the 
matter so far as section 28 is -concerned. ' “The High Court should have found. 
whether the resemblance in this case was such as might deceive a person. The High 
Court had before it the opinioris of the Magistrate and the Sessions Judge. Their 
opinion was-to the effect that-the resemblance. was such as might deceive-a person. 
and that the differences in detail did not affect that resemblance. -It was this aspect 
of the matter which the High Court failed to consider when it went on to hold that 
the labels and wrappers recovered along with the soaps from the-shops of the respon- 
dents were not counterfeit. We have looked.at the labels and wrappers on the 
soaps recovered from the shops of the respondents overselves and compared them 
with the labels and wrappers of the genuine Sunlight and Lifebuoy soaps and we 
agree with the opinions of the Magistrate and the Sessions Judge that the resemblance 
is such that a person may be deceived by it. In the circumstances, Explanation 2 to-- 
section 28 will apply and as the contrary was not proved it must be held that the- 
necessary intention or knowledge was there and these wrappers and labels are coun- 


terfeit of the genuine wrappers and labels of the Sunlight and Lifebuoy soaps of the- 
company. - : : 

The appeals must therefore be allowed ; but as the High Court did not con- 
sider the points relating to jurisdiction and limitation and whether the respondents. 
were protected under clause (a) and clause (b) or (c) of section 486, they will have: 
to be remanded to the High Court for disposal according to law on these points.. 
We therefore allow the appeals and setting aside the acquittal of the respondents- 
under section 486 of the Indian Penal Code only send the case back to the High. 
Court for disposal-on the lines indicated above. 


e 
Appeals allowed and cases remanded. 


SUPREME COURT OF INDIA. : 
(Civil Appellate Jurisdiction). 


‘Present :—S. K. Das; M. HipAvATULLAH, K. C. Das Gupta, J.C. Sram 
AND N. RAJAGOPALA AYYANGAR, JJ. 


The State of Rajasthan and another f .. Appellants” 
. v. 
Thakur Pratap Singh. "E .. Respondent. 


Police Act (V of 1861), section 15—Notification quartering additional police in disturbed area, exempting’ 
* Muslim” and “‘ Harijan” inhabitants from obligation to bear the cost—Exemption if discriminatory and violative: 
of Article 15 (1) of the Constitution of India (1950). 


A notification under section 15 of the Police Act (V of 1861) quartering additional police in a dis- 
turbed area exempted the “ Muslim " and “ Harijan " inhabitants of the locality from the obligation 
to bear the cost of the additional police force. The State contended that the Harijan and Muslim 
inhabitants had been exempted not because of their- religion, race or caste but because they were 
found to be peace-loving and law-abiding citizensin the villages where additional force had been posted. 


Held :—As it was not the case of the State that there were no persons belonging to the other com-^ 
munities who were peace-loving and law-abiding (though it might very well be that a great majority 
of these other communities were inclined the other way) the notification has discriminated against law-- 
abiding members of the other communities and in favour of the Muslim and Harijan communities ' 
(assuming that evéry one of them was “ peace-loving and law-abiding ?) on the basis only of 
“caste”? or * religion ". Accordingly the impugned exemption is directly contrary to the terms of 
Article 15 (1) of the Constitution of India and must be struck down as violating a specific constitu- 
tional prohibition. 


Appeal from the Judgment and Order, dated the 11th September, 1953, of the 
Rajasthan High Court (Jaipur Bench) at Jaipur, in Writ Application No. 141 of 1952. - 


M? 8. K. Sastri and T. M. Sen, Advocates, for Appellants. 
.^ 


* G.A. No. -231 of 1958. .- : x l l Í : 18th August, 1960. 
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The Judgment of the. Court was delivered by. 


Rajagopela Ayyangar, j.— his appeal raises for consideration the constitu- 

"tional validity of one paragraph of-a-notification- issued by the State of Rajasthan 
under section 15 of the Police Act (Central Act V of 1861) under which “‘the Harijan” - 

and ‘$ Muslim ” inhabitants of the villages, in which an additional police force 


"was stationed, were exempted from the obligation to bear any portion of the cost 
of that force. e : 


It is stated" that the inhabitants of certain villages-in the district of Jhunjhunu 
in the State of Rajasthan, harboured dacoits and receivers of stolen property, and 
were besides creating trouble between landlords and tenants as a result of which 
there were serious riots in the locality in the course of which some persons lost 
their lives. The State Government therefore took action under section 15 of the 
Police Act. This section provides : í 

** Quartering of additional police in disturbed or dangerous districts—{1) It shall be lawful for the State 
Government, by proclamation to be notified in the official Gazette, and in such other manner as the 
State Government shall direct, to declare that any area subject to its authority has been found to be 


in® disturbed or dangerous state, or that, from the conduct of the inhabitants of such area, or of any 
class or section of them, it is expedient to increase the number of police. 


(2) It shall thereupon be lawful for the Inspector-General of Police, or other officer authorised 
by the State Government in this behalf, with the sanction of the State Government, to employ any 
police-force in addition to the ordinary fixed complement to be quartered in the areas specified in 
such proclamation as aforesaid. 


(3) Subject to the provisions of sub-section (5) of this section, the cost of such additional police- 
force shall be borne by the inhabitants of such area described in the proclamation. 


(4) The Magistrate of the district, after such enquiry as he may deem necessary, shall appor- 
ion such cost among the inhabitants who are, as aforesaid, liable to bear the same and who shall not 
have been exempted under the next succeeding sub-section. Such apportionment shall be made 
according to the Magistrate’s judgment of the respective means within such area of such inhabitants. 


(5) It shall be lawful for the State Government by order to exempt any persons or class or 
section of such inhabitants from liability to bear any portion of such cost.” 


(Sub-section (6) is omitted as not relevant). 


The notification by which these provisions were invoked and which is impugned 
in these proceedings was in these terms :— 

** Whereas the Rajpramukh is satisfied that the area shown in the schedule annexed hereto has 
been found to be in a disturbed and dangerous state ; BE 


Now, therefore; in the exercise of the authority vested in him under section 15 (1) of the Police 
Act (V of 1861), the Rajpramukh is pleased to declare that the 24 villages included in the said Schedule 
shall be deemed to be disturbed area for a period of six months from the date of this notification. 


Under sub-section (2) of the said section 15 of the Police Act (V of 1861), the Rajpramukh is 
pleased to authorise the Inspector-General of Police to employ, at the cost of the inhabitants of the 
said area any Police-force in addition to the ordinary fixed complement quartered therein. 


e Under sub-section (5) of section 15 of the said Act the Rajpramukh is further pleased to exempt 
the Harijan and Muslim inhabitants of these villages from liability to bear any portion of the cost on 


account of the posting of the additional Police-force.” . 
'Then followed the names of the 24 villages. 


The respondent—Thakur Pratap Singh being an inhabitant of Baragaon— 
one of these 24 villages, moved the High Court of Rajasthan for the issue of a writ 
or direction under Article 226 of the Constitution impugning the validity of section 

` 15 of the Police Act and in particular of sub-section (5) thereof and of the notification 
and praying for appropriate reliefs. The High Court repelled the wider conten- 
tions urged regarding the invalidity of section 15 of the Police Act in general as also 
of the powers conferred on the State Government to order the exemption of “‘ any 
person or classes or sections of such inhabitants" from liability to bear the cost 
of the additional Police-force. But the learned Judges held that paragraph 4 of 
the notification which exempted “‘ Harijan and Muslim inhabitants of the 
villages ” from the levy, was violative of the gurantee in Article 15 (1) of the Consti- 
tution against discrimination on the ground-of caste or religion, etc., which reads: 


“ The State shall not discriminate against any citizen on grounds only of religion, race, sex, 
place of birth or any of them” 


and struck it down as unconstitutional. 
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The State of Rajasthan who felt aggrieved by this order applied to the High 
Court for a certificate under Article 132 (1) to enable it to file an appeal to this 
Court and this having, been granted, the appeal is now before us. 


Learned Counsel for the State made a strenuous effort to show that the exemp- 
tion of the Harijan and Muslim inhabitants of the villages, was, in the impugned 
notification, not based “ only " on the ground of ‘ caste? or ‘ religion ° or the other 
criteria set out in Article 15 (1), but on the ground that persons belonging to these 
two communities were found by the State not to-have been guilty of the conduct 
which necessitated the stationing of the additional Police-force. It-was the same 
argument as.was addressed to the High Court and was rejected: by the learned 
Judges who observed : : Br Ge Ug ; 

` “Now this is a very strange argument that only persons of a certain community or caste werelaw- 
abiding citizens, while the members of other communities were not. Disturbing elements may be 


found among members of any community or religion just as much as there may be saner elernents 
among members of that community or religion,” i 


The view here expressed by the learned Judges is, in our opinion, correet. 
Even if it be that the bulk of the members of the communities exempted or even 
all of them were law-abiding, it was not contended on behalf of the State, that 
there were no peaceful and law-abiding persons in these 24 villages belonging to 
the other communities on whom tbe punitive levy had been directed to be made. 
In paragraph 5 (f) of the petition filed before the High Court the respondent had 
averred : . . f : 

“That the aforesaid Notification is ultra vires of the Constitution of India as it discriminates amongst 
the Citizens of a village on the basis of religion, race or caste, inasmuch as it makes a distinction between 
persons professing the Mohammadan religion and others and also between persons who are Muslims 
and Harijans by caste and the rest. It, therefore, contravenes the provisions of Article 15 of the Consti- 


tution of India.” 


The answer to this by the State was in these terms : 3 


“The Harijan and Muslim inhabitants of these villages have been exempted from liability to 
bear any portion of the cost of the additional force not because of ‘their religion, race or caste but 
because they were found to be peace-loving and law-abiding citizens, in the 24 villages where 
additional force has been posted." 

-It would be seen that it is not the case of the State, even at the stage of the peti- 
tion before the High Court that there were no persons belonging to the other com- 
munities who were peace-loving and law-abiding, though it might very well 
be, that according to the State, a great majority of these other communities were 
inclined the other way. If so, it follows that the notification has discriminated ` 
against the law-abiding members of the other communities and in favour of the 
Muslim and Harijan communities,—(assuming that every one of them was '* peacty 
loving and law-abiding ”) on the basis only of “‘ caste” or “ religion”. If there 
were other grounds they ought to have been stated in the notification. It is plain 
that the notification is directly contrary to the terms of Article 15 (1) and that 
paragraph 4 of the notification has incurred condemnation as violating a specific 
constitutional prohibition. In our opinion, the learned Judges of the High Court 
were clearly right in striking down this paragraph of the notification. 


The appeal fails and is dismissed. As the respondent has not appeared there 
will be no order as to costs. 


Appeal dismissed. 
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SUPREME COURT OF INDIA.. 
(Civil Appellate Jurisdiction.) 


'" PRESENT :—B. P. SINHA, P. B.: GAJENDRAGADKAR AND K. N. WaNcHOO, JJ- 


Paras Nath Thakur . l CON m Appellant* 
v. : De j 
Smt. Mohani Dasi (deceased) and others 5 i .. Respondents. 


Civil Procedure Code (V of 1908), Order 21, rule 63—Suit by. defeated decree-holder—Onus of proof. 
. Practice—Second Appeal — Concurrent - * findings of fact "—Powers of High Court. 


The appellant hereitr claimed the attached properties under a deed of trust and also to be in 
„possession thereof and the claim was allowed by the executing Court. The decree-holders-filed at 
suit under Order 21, rule 63, Civil Procedure Code (V of 1908), against the said claim order. 
This appeal by Special Leave is directed against the Judgment and Decree of the High Court in 
Second Appeal which reversed the concurrent decisions 6f the Courts below dismissing that suit 
under Order 21, rule 63. mE i 7 


_ , Meld :—The High Court appears to have lost sight of the well-established rule applicable to. 
suits of the kind it was dealing with, that the burden of proof is heavy on the plaintiff who sues for a. 
declaration of a document solemrily executed and registered as a fictitious transaction. The burden 
becomes doubly heavy when he seeks to set aside the order of the civil Court passed in execution proceed~ 
* ings, upholding the claim of a third party to the. property sought to be proceeded against. The 
plaintiff has to show affirmatively that the order passed was erroneous. | PROS i 

The question decided by the Courts below and the only question in controversy before the High 
Court (whether the trust deed wasa fictitious transaction) is essentially one of fact—evenif itis an 
inference from other facts found on evidence. (Vide Meenakshi Mills, Madurai v. The Commissioner of 

elncome-tax, Madras, (1957) S.C.J. 1 : (1957) 1 M.L.J- (S.C.) 1 : (1957) 1 An. W.R. (S.C.) 1 : 1956. 
S.C:R. 691). Itis well-established by a long series of decision of the Judicial Committee of the Privy 
Council and of the Supreme Court, that a High Court on Second Appeal cannot go into questions 
of fact however erroneous the findings of fact recorded by the Courts of fact may be. , 

In the instant case, the decision of the High Court on the Second Appeal, reversing the concurrent 
findings of fact of the two Courts below is based upon inferences drawn from evidence oral and docu- 
mentary after misplacing the onus of proof (on the appellant herein). This the High Court was not 
entitled to do. Besides, even on the ‘merits, its findings are open to serious criticism and must be 
held to be unsound: _ a i : 


Appeal by Special Leave from the Judgment and Decree, dated the 22nd April, 
1954, of the Orissa High Court in Second Appeal No. 174 of 1948 arising out of the 
Judgment and Decree, dated the 12th January, 1948, of the District Judge, Cuttack, 
in Munsif Appeal No. 309 of 1946 against the Judgment and Decree of the Second. 
Munsiff, Cuttack, dated the 31st August, 1946, in Title Suit No. 120 of 1943. 


A. V. Viswanatha Sastri, Senior Advocate (B. P. Maheswari, Advocate, with him), 
for’ Appellant. . 

S. P. Sinha, Senior Advocate (R. Painaik, Advocate, with him), for Respondents. 
Nos. 2, 3 and 4. 

The judgment of the Court was delivered by. 


Sinha, J.—Lhis appeal by Special Leave is directed against the Judgment and. 
Decree, dated April 27, 1954, of the Orissa High Court, passed on Second Appeal, 
reversing the concurrent decisions of the Courts below, dismissing the plaintiff's suit: 


instituted under the provisions of rule 63 of Order 2r of the Code of Civil Procedure 


(hereinafter referred to as ‘the Code’). The suit had been instituted by the respon- 
dents for a declaration that the deed of trust, dated December 15, 1926, in favour of 
the first defendant, Paras Nath Thakur, installed in the Digamber Jain Temple, in 
the town of Cuttack in Orissa, was sham and fraudulent and had not been meant to 
be acted upon, and that the properties covered by the said deed of trust, belonged to. 
the defendants 2 to 4, and were liable to be sold in execution of the decree obtained. 


' by the plaintiffs against the defendants-second party (defendants 2 to 4). The 


deity, the first defendant, was sued under the guardianship of the trustees. 


* CA. No. 655 of 1957. E . . 12th May, 1959. 
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The facts of this case, leading up to this, appeal, in so far as they are necessary 
for the determination of this appeal, are as follows : The plaintiffs are the assignees 
of the mortgagee’s interest iri respect of a simplemortgage bond, dated April 14, 1927, 

. executed by the predecessors-in-interest of the defendants-second party aforesaid. 
"The mortgagees instituted a suit in the Court of the Subordinate Judge at Cuttack to 
enforce the mortgage. They obtained a preliminary decree on June 11, 1933, which 
was made final on October 13, 1936. In due course, the mortgaged properties were 
sold and purchased by the decree-holders, but as the decretal dues were not satis- 
fied by the sale of the mortgage properties, a money decree was obfaimed against the 
defendants 2o 4 for Rs. 11,000 odd; on April 29, 1940 Thedisputed properties covered 
by the deed. of trust aforesaid, had been attached before judgment, on September 
23;1934: When the decree-holder proceeded against the properties covered by the 

.: deed.of trust, the detendant-first party, through the trustees, preferred a claim to the 
‘properties under rule, 58 of Order 21 of the Code, claimingthepropertiesas belonging  . 
to the deity and iot to the judgment-debtors. The executing Court, after holding 
an inquiry under the Code, passed an order in favour of the claimant. Hence, the 
plaintiffs instituted the suit under the provisions of rule 63 of Order 21 of the Code 
alleging that the trust deed aforesaid, by virtue of which the claim had been alléwed 
by the Court, as aforesaid, was a sham and fraudulent transaction which did not 
convey any title to the property covered by the deed of trust and the subject-matter of 
the suit. The two Courts of fact agreed in holding that there was an idol in fact, 
and that the deed of dedication was effective to transfer title from the donors to .. 
the donee, and that the donors, who were the predecessors-in-title of the defendants* 
‘second party, had completely divested themselves of any interest in the properties 
which were the subject-matter of the deed of trust. It was alsó found that the dis- 
puted properties did not belong to the family of the mortgagors, and that the deed® 
“of trust had been executed only with a view to putting the title to the property beyond 
all doubt or dispute. The plaintiffs, being unsuccessful in the first two Courts, pre- 
ferred a Second Appeal to the High Court of Judicature at Cuttack. The appeal was 
heard by a Division Bench, consisting of Panigrahi, C.J., and Narasimham, J. The 
judgment of the Court was delivered by the learned Chief Justice who set aside the 
decisions of the Courts below and allowed the appeal with costs throughout. As the 
.defendant-first party failed to obtain from the High Court the necessary leave to 
appeal to this Court, it moved this Court for Special Leave which was granted, Hence 
this appeal. ` : ! ' 
>- It is manifest that the question to be determined by the High Court on the Second 
.Appeal, was essentially one of fact. That the High Court was cognizant of this 
aspect of the case, appears from the following observation with which the decision of 
the High Court begins :— . 

* In Second Appeal the substantial point urged before us is whether the evidence, both oraband 

- documentary, would warrant an inference that the properties had in fact been dedicated to the deity.’ * 
It is well-settled by a long series of decisions of the Judicial Committee of the Privy 
-Council and of this Court, that a High Court, on Second Appeal, cannot go into 
questions of fact, however erroneous the findings of fact recorded by the Courts of 
fact,may be. It is not necessary to cite those decisions. Indeed, the learned counsel 
-for the plaintiff-respondents did not and could not contend that the High Court was' 

. competent to go behind the findings of fact concurrently recorded by the two Courts of 
fact. The High Court then set out to examine the evidence, both oral and . 
.documentary, and after an elaborate examination of the large volume of evidence 
.adduced by the parties, recorded the finding that: — ' i ; 


** defendant No. 1 has failed to prove his title and that the plaintiffs are entitled to have the suit 
-properties sold with a view to satisfy the decree obtained by them against the judgment-debtors.” 


` In our opinion, the High Court has completely misdirected itself both: in law and 
*.on facts, as will presently-appear, even assuming that it was open to it to go .behind ' 
findings of facts. $ : : - 


i K In the first place, the High Court has misplaced the onus of proof, as will appear 
Srom the conclusion just quoted above. The onus of proof loses much of its im- 
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portance where both the parties have adduced their evidence. But the High Court 
seems to have laid some emphasis on onus of proof, with a view to examining for it- 
self whether that onus had been discharged by the contesting defendant, the deity. 
This becomes clear from the following observation of the High Court:— 


* Judged by these principles Exhibit F, the deed of trust by itself creates no endowment ; and 
it is necessary for the defendants to show by evidence aliunde that there had been an existing endow- 
ment in favour of this articular idol to which the description * Devottar ’ can be applied.” 


. Further down, thé High Court observed, as follows, after referring to what is charac- 


terized as “innumerable decisions ? :— | 


: ** Applying the above principles to the facts of this case, we find that no evidence has been given 
. with regard to the formal dedication of the properties to the deity except what is recited in Exhibit F. 
This recital is insufficient to support a finding that there had been a real dedication-of these proper- 
ties." ee E - 
With due respect to the High Court, it must be remarked that it appears to have lost 
sight of the well-established rule applicable to suits of the kind it was dealing with, 
thatthe burden of proof is heavy on a plaintiff who sues for a declaration of a docu- 
ment solemnly executed and registered, as a fictitious transaction.- The burden 
becomes doubly heavy when the plaintiff seeksto set aside the order of the civil Court, 
+ passed in execution proceedings, upholding the claim of a third party to a property 
sought to be proceeded against in execution. The plaintiff, who seeks to get rid of 
the effect of the adverse order against him, has to show affirmatively that the order 
passed on due inquiry by the executing Court, was erroneous. Hence, in this case, 
apart from the fact that the respondents were the plaintiffs, there was an initial heavy 
eburden on them not only to show that the order of the Civil Court in the claim case, 
was erroneous, but also that the deed of trust relied upon by the contesting defendant, 
was fictitious. The two Courts of fact had discussed all the relevant evidence in 
great detail, and had agreed in finding that the plaintiffs had failed to prove their 
case. The question which the Courts below decided and which was the only ques- 
tion in controversy before the High Court, was whether the trust deed was a ficti- 
tious transaction. Such a question is essentially one of fact. See the latest decision 
of this Court in the case of Meenakshi Mills, Madurai v. The Commissioner of Income-tax, 
Madras*, where it has been laid down, inter alia, that a finding of fact, even when it 
is an inference from other facts found on evidence, is nota question of law, except in 
certain specified cases. The case before us certainly is not one of those specified cases. 
These observations are sufficient completely to displace the decision of the High 
Court, but we shall examine the reasons of the High Court for setting aside the con- 
current findings of fact of the Courts below, to sec whether the High Court was right 
in its conclusions, assuming all the time that the High Court was competent to go 
intoethose questions of fact. The High Court was considerably influenced by 
certain recitals in the deed, as will appear from the following observations :— 


“ Above all, there is a futher significant recital which appears to have escaped the notice of both 
the Courts below, and that is that ‘ the trustees can dispose of the properties if ever they think it neces- 
sary, and may also appoint a Pujari for conducting the daily worship of the deity °.” "t 
In making these observations, the High Court has completely missed the real signi- 


ficance of the following paragraph towards the end of the deed :— 


“ Be it stated that if it will be required at any time, you the trustees according to your unanimous 

* opinion will sell the property situated at Mouzas Baramunda, Siripur and Muapalli, etc., in Killa 

Khurda and Zilla Dandimal out of the immoveable properties described in schedule ‘ kha’ of this 
deed and will appoint any servant, etc., for the purpose of worship.” 


‘It will be noticed from the above-quoted provision in the deed that the trustees were 
specifically empowered by the deed to alienate certain specific properties which, 

. according to the evidence, were very inconveniently situated. The properties in dis- 
pute in this case, are not in that category. The properties are land and housg in the 
town of Cuttack, where the deity is located. Hence, in the first instance, the specific 
power of alienation granted to the trustees, did not apply to the properties in disputa 
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Secondly, such a provision in a deed of trust is not wholly out of place, which could 
lend itself to the inference that the document was not intended to be acted upon. 


The High Court then examined in detail the evidence of D.W. 3- who, on its 
own findings, is arespectable person. About this witness, the High Court observed:— 


; *"Undoubtedly, the testimony of this witness is entitled to great respect and the Courts below have 
accepted it as reliable." - "E e. : 
While dealing with the evidence of this witness, the High Court pfoceeded to make 
the further remarks :— ` . 


.. “We are here concerned with the determination of the sole question as to whether there -has 
in fact, been a dedication in favour of the deity. No witness has been called to prove the gift of any 
single item of the properties in suit. .Even the evidencé.relating to the installation of the idol is, 
extremely obscure.” 


Here again, the High Court appears to have overlooked the evidence of D.W. 1, 
Kunjabehari Lal, who has stated as follows :— "p 
^ * The disputed shop house belongs to the Thakur. In 1870 or 1872, one person probably èf the 
name of Maniklal gifted the disputed shop house to the Thakur.” 
While dealing with the question whether the deed of trust had been given effect 
: to the High Court made the following significant observations :— he 3 


“There is no evidence of the appropriation of the rents and profits of the properties up te 
the year 1938, and even the accounts, which are alleged to have been maintained, have not been 
produced.” ` 


The High Court, here again, appears to- have overlooked some material eviderice, e 
bearing on this aspect of the matter. Particularly significant, is the evidence of 
one Dhaneswar Lal who was examined by the executing Court in the claim case 
aforesaid, on behalf of the claimant. The following statement in his evidence, 
which was marked as Exhibit-M at the trial because the witness was dead; is pertinent: 


“Tlook after the Thakur’s affair. Iam a Panchayat member of the Thakur. I also perform 
its Puja and get a pay of Rs. 12 for it. Since 1934, I work as Thakur's Pujhari, and look after the 
Thakur’s land since 1936. I regularly maintain accounts. These accounts have been filed in the 
2nd Munsiff’s Court in connection with Suit No. 94 of 1941. The disputed property relates to 
lots 1 and 2 of the trust deed. Plot 216 is Thakur's temple. It is a two-storcyed building." 


The witness had been cross-examined by the plaintiffs who were opposing the 
claim, and in his cross-examination, it was brought out that the accounts which 
the witness stated had been filed in the 2nd Munsif's Court, also included expen- 
diture made in the temple. In this connection, it is noteworthy that the plain- 
tiffs had not called upon the-contesting defendant to produce those account-books 
in respect of the properties in dispute. If that party had been called upon to pro- 
duce those documents and it.had failed to produce them, an adverse inference 
might have been permissible to a Court of fact. But apparently, the High Court 
was inclined, on the Second Appeal, to draw such an adverse inference even though 
no foundation had been laid at the trial for justifying such an inference. To the 
same effect, are the following. observations of the High Court :— 


* On the other hand, the other facts and circumstances of the case raise a strong presumption 
that there had, in fact, been no such endowment.” 


It is clear, therefore, that the decision of the High Court on the Second Appeal, 
reversing the concurrent findings of fact of the two Courts below, is based upon in- 
ferences drawn from evidence oral and documentary, after mis-placing the onus of 
proof. This, the High Court was not entitled to do. Besides, as we have already 
indicated, even on the merits, the findings of the High Court are open to serious 
criticism and must be held to be unsound. : 


For the reasons aforesaid, it is clear that the judgment of the High Court cannot 
bgsupported. The appeal is, accordingly, allowed with costs throughout, and the 
K will stand dismissed. 207 


Appeal alloived. 
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SUPREME COURT OF INDIA. 
(Civil Appellate Jurisdiction.) - 


Present :—8. K. Das, M. HrpavarULLAE, K. C. Das Gupta, J.C. SHAH AND 
N. Rajacopara Ayvancar, JJ. 


The Bhopal Sugar Industries Ltd. S .. Appellant* 
9. e ue 
- The Income-tax Officer, Bhopal Loses _ «+ Respondent. 


„Constitution of India (1950), Article 226—Writ of mandamus—Issue of —Directions of superior Tribunal 
exercising appellate powers—Failure of inferior Tribunal to carry out—If can be condoned on the ground that ‘the 
directions were wrong. : k 3 


The Income-tax Appellate Tribunal, Bombay, on appeal from the Order of Appellate Assistant 
Commissioner, Jubbalpore, gave certain directions to the Income-tax Officer (the assessing authority 
in the casc) to arrive at the market value of sugarcane grown by the assessee and grant relief, if neces- 
sary, on such computation. The Income-tax Officer did not carry out the directions and passed orders 
on different basis. ° 


On a petition for writ under Article 226 of the Constitution of India, the Judicial Commissioner 

of Bhopal, acting as the High Court found that the respondent, Income-tax Officer, had acted 

» arbitrarily and in clear violation of the directions given by the Appellate Tribunal but refused to issue 

the writ of mandamus on the ground that the Tribunal went wrong in giving the directions and there- 
fere there was no manifest injustice. 


Held : The Judicial Commissioner was not sitting in judgment over the order of the Appellate 
Tribunal which has become final. The respondent failed to carry out a legal duty imposed upon 
ehim and such failure was destructive of a basic principle of justice ; a writ of' mandamus should issue 
ex debito justiciae to compel the respondent to carry out the directions given to him by the Appellate 
Tribunal. 


Appeal from the Judgment and Order, dated the 14th February, 1956, of the 
former Judicial Commissioner’s Court, Bhopal, in Misc. Civil Case No. 24 of 1955. 


S. P. Mehta, Advocate and S. N. Andley, Advocate of Messrs. Rajinder Narain and 
Co., for Appellant. 3 i . 


K. N.-Rajagopal Sasiri,. Senior Advocate (D. Gupta, Advocate, with him), for 
Respondent. 


The Judgment of the Court was delivered by 


S. K. Das, J.—This is an appeal on a certificate under Article 133 of the Consti- 
tution. The short question for decision is whether the learned Judicial Commissioner 
of Bhopal rightly dismissed a petition under Article 226 of the Constitution made 
by the Bhopal Sugar Industries, Limited, hereinafter referred to as the appellant- 
company, praying for the issue of an appropriate order or direction in the nature * 
of a writ of mandamus to compel the Income-tax Officer, Bhopal, respondent herein, 
to carry out certain directions given by the Income-tax Appellate Tribunal, Bombay, 
to the said Officer in an appeal preferred by the appellant-company from an order 
Of assessment made against it by the respondent. : 


The relevant facts are these: The appellant-company carries on the business 

. of manufacturing and selling sugar'in various grades and quantities. It has its 
factory at Sehore which was formerly in the Bhopal State and is now situate in the 
State of Madhya Pradesh. It purchased sugarcane from local cultivators and also 
grew its own sugarcane in farms situate in that State, such sugarcane being used for 
its manufacture of sugar. During the year of account ending on September 30, 
1950, the appellant-company purchased 7,72,217 maunds of sugarcane from local 

. cultivators at various purchasing centres, 14 in number, situate at a oe of 
about 8 to 22 miles from its factory. The price paid was Rs. 1-4-6 per maugd, that 
being the price fixed by the then State of Bhopal. The average cost of transporting 
the sugarcane from the various centres to the factory was stated to be Rs. 0-4-9 ou 
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maund. During the same period the appellant-company grew its own sugarcane 

to the extent of 6,78,490 maunds and brought the same along with the cultivators’ 

sugarcane to its factory for manufacturing sugar. For the sugarcane grown on its 

own farms the appellant-company claimed Rs. 1-13-0 per maund as its market value 

(including Rs. 0-4-9 as average transport charges), the total market value for 6,78, 490 

maunds thus coming to Rs. 12,29,763. The appellant-company deducted from 

the aforesaid market value a sum of Rs. 9,77,772 as'ágricultura] expenses, namely, 

expenses of harvesting, loading, etc., and claimed the balance of Rs. 2,51,991 as 

agricultural income to be deducted from the computation of its total income for 

the assessment year 1951-52. The respondent accepted the figure of Rs. 9,77,772 

as agricultural expenses but computed the market value of 6,78,490 maunds of 
sugarcane grown on the appellant-company's own farms at Rs. 9,33,000 at the rate 

of Rs. 1-6-0 per maund ; thus according to this computation there was a loss of Rs- 
44,772 and the respondent held in his assessment order that the appellant-company 

was: not entitled to claim any deduction of agricultural income for the assessmént ' 
year. : 


The appellant-company then appealed to the Appellate Assistant Commis- 
sioner, Jubbalpore, who determined the market value of the sugarcane grown on the 
appellant-company’s own farms at Rs. 10,07,132-at the rate of Rs. 1-7-9 per maund. 
This resulted in an agricultural income of Rs. 29,360 which the Appellate Assistant * 
Commissioner allowed to be deducted from the total income of the appellant . 
company. f , : : 


Not satisfied with the order of the Appellate Assistant Commissioner, the. 
appellant-company preferred an appeal to the Income-tax Appellate Tribunal, 
Bombay, and claimed that the market value of the sugarcane grown on its farms 
should be Rs. 1-13-0 per maund and not Rs. 1-7-9. There was no dispute before 


. the Tribunal as to the agricultural expenses, and the question which the Tribunal 


had-to decide related to the market value of 6,78,490 maunds of sugarcane grown 
on the appellant-company's own farms. After referring to rule 23 of the Income- 
tax Rules and certain other matters, the Tribunal said : i 


** We are, therefore, inclined to think that * market’ within the meaning of rule 23°is not the 
centres but the factory where the assessee-company manufactures sugar. This being the position in 
order to find out the market value, we have to add the transport charges from the centres to the factory. 
We were told that the transport charges amounted to Rs. 0-4-9 per maund. We have not been able 
to verify this figure. In our opinion, therefore, the sugarcane produced by the assessee-company 
in its own farms as to be valued at Rs. 1-4-6, per maund plus the average transport charges per 
maund from the centres to the factory." 4 : ; 


_ The Tribunal then gave the following directions to the respondent : è 


-“ We would, therefore, direct the Income-tax Officer to ascertain the average transport charges 


| i per maund from the centres to the factory and to add to it. the rate of Rs. 1-4-6 per maund and on 


that basis work out the market value of the sugarcane grown by the assessee-company in its own farms, 
If the market value comes to more than Rs. 1-7-9 per maund further relief. to the necessary extent 
will be given by the Income-tax Officer. If,however, the market value isless than Rs. 1-7-9 the 
appeal must fail." f ot ae : : : 


The Commissioner of Income-tax then applied to the Tribunal for a reference 
under section 65 (1) of the Incomé-tax Act, stating that a question of law arose out . 
of the Tribunal’s order inasmuch as the Tribunal was not justified, in the opinion 
of the Department, to add average transport charges to the price of Rs. 1-4-6 per 
maund of sugarcane grown by the appellant-company. This application was, how- 
ever, withdrawn on August 4, 1954. The order of the Tribunal thus became final 
and was-binding on the parties. : 


In.the meantime, the appellant-company moved the respondent to give effect 
tn the directions of the Tribunal. After some abortive correspondence between 
[A respondent and his higher officers on one side and the appellant-company on 

e other, the respondent informed the appellant-company on March 24, 1955, that 
no relief could be given to it. In his letter of that date the respondent said ; 


T . 
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“ In this connection your attention is invited to the order of the Tribunal to ascertain the cost- 
of.transportation of the sugarcane from the farms to the factory which could only be considered in 


, Working out the market value of the agricultural produce. As is evide 


nt from your account books you 


are found to have debited a sum of Rs. 59,116 only out of the total-transportation expenses to your 
agricultural produce .account. Naturally, therefore, only the expenses so incurred by you can 
be considered in working out the market value of the agricultural sugarcane.. By adding the trans- 
portatior? charges to the valuation of. sugarcane at Rs. 1-4-6 on 6,78,490 maunds of agricultural produce 
the total cost of the agricultural produce would be Rs. 9,28,431. Against this by the order of the 
Appellate Assistant Cemmissioner the válue of the farm cane was taken at Rs. 10,07,132 and thus the 
excess allowance of &s. 78,701 has already been allowed to you. ‘Thus as the market value of the 
agricultural produce docs not in any case exceed Rs. 1-7-9 as held by the Appellate Assistant Commis- 
sioner the result of the Tribunal's order as per their finding given in paragraph 8 of the order results 


in no relief being given to you.” ^ 


It is worthy of note here that while the Tribunal had directed the respondent 


«to ascertain the average transport charges from the centres t 


0 the factory, the respondent 


referred to the cost of transportation from the farms to the factory. Gtearly enough, 


the respondent misread the direction of the Tribunal and 


failed to carry it out. He 


proceeded on a basis which was in contravention of the direction of the Tribunal. 
. e 


eIn these circumstances, the appellantcompany moved the Judicial 
Commissioner, Bhopal, then exercising the powers of a High Court for that area, for 


the issue of a writ to compel the respondent to carry out 
“ethe Tribunal. The learned Judicial Commissioner found 


the directions given by 
in express terms that the 


respondent had acted arbitrarily and in clear violation of the directions given by 
fhe "Tribunal; in other words, he found that the respondent had disregarded the 
order of the Tribunal, failed to carry out his duty according to law and had acted 
ilegally. Having found this, the learned Judicial Commissioner went on to examine 
«he correctness or otherwise of the order of the Tribunal and found that the Tribun al 
went wrong in not treating the centres as ‘ markets? within the meaning of Rule 2 3 
of the Income-tax Rules. He then came to the conclusion that in view of the error 
committed by the Tribunal, there was no manifest injustice as a result of the order 
of the respondent ; accordingly, he dismissed the application for the issue of a writ’ 


made by the appellant-company. . 
We think that the learned Judicial Commissioner was 


clearly in error in holding 


that no manifest injustice resulted from the order of the respondent conveyed in his 
letter, dated March 24, 1955. By that order the réspondent virtually refused to 
carry out the directions which asuperior Tribunal had given to him in exercise of 
` its appellate powers in respect of an order of assessment made by him. Such refusal 
is in effect a denial of justice, and is furthermore destructive of one of the basic 
principles in the administration of justice based as it is in this country on a hierarchy 
of Courts. If a subordinate Tribunal refuses to carry out directions given to it by 
a superior Tribunal in the exercise of its appellate powers, the result will be chaos f 
in the administration of justice and we have indeed found it very difficult to 
appreciate the process of reasoning by which the learned Judicial Commissioner 
while roundly condemning the respondent for refusing to carry out the directions 
of the superior Tribunal, yet held that no -manifest injustice resulted from such 


refusal. 


It must be remembered that the order of the T ribunal, dated April 22, 19 545 


was not under challenge before the Judicial Commissioner. That order had 
. become final and binding on the parties, and the respondent could not question it in 
any way. Asa matter of fact the Commissioner of Income-tax had made an applica- 
tion for a reference, which application was subsequently withdrawn. The Judicia 
Commissioner was not sitting in appeal over the Tribunal and we do not think 
that in the circumstances of this case it was open to him to say that the order of 


the Tribunal was wrong and, therefore, there was no injustice in disregarding that 
„order. As we have said earlier, such a view is destructive of one of the basic = 
: e 


principles of the administration of justice. 


In fairness to him it must be stated that learned counsel for the respondet 
did not attempt to support the judgment of the Judicial Clommissioner on 
the ground that no manifest injustice resulted from the refusal of the 
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respondent to carry out the directions of a superior Tribunal. He conceded that 
even if the order of the Tribunal was wrong, ‘a subordinate and inferior Tribundl 
could not disregard it; he readily recognised the sanetity and importance of the. 
basic principle that a subordinate Tribunal must carry out the directions ofa 
superior Tribunal. He argued, however, that the order of the Tribunal was ùn- 
intelligible and the respondent did his best to understand it according to his light. 
This argument advanced on behalf of the respondent appears to ys to be somewhat 
disingenuous. We find no difficulty in understanding the order af the Tribunal ; 
it directed the respondent ** to ascertain the average transport charges per maund 
from the centres to the factory and add to it the rate of Rs. 1-4-6 per maund of 
sugarcane”. The direction is clear and unambiguous. The respondent instead 
of ascertaining the average transport charges per maund from the centres to the 
factory, referred to the transport charges from the farms to the factory and on that - 
footing disregarded the directions of the Tribunal; for the responderitto say there-- 
after that the order of the Tribunal was not intelligible betrays a regrettable lack 
of candour. We must, therefore, reject the argument of learned counsel for the, 
respondent. E . a 

The learned Judicial Commissioner referred to three decisions in support of 
the proposition that a direction or order in the nature of a writ of mandamus cannot 
be claimed as of right, nor need such a writ issue for every omission or irregularity, e 
Bimal Chand v. Chairman, Fiagunj Azimgunj Municipality and another* ; Gram Panchayat, 
Vidul.of Vidul v. Multi Purpose Co-operative Society of Vidul and another”, anl Messrs? 
Senairam Doongarmall v. Gommissioner of Income-tax, Assam’, In the view which we have 
expressed, namely, that by the impugned order the respondent failed to carry out 
a legal duty imposed on him and such failure was destructive of a basic principle e 
of justice, a writ of mandamus should issue ex debito justiclae to compel the respondent 
to carry out the directions given to him by the Income-tax Appellate Tribunal, 
Bombay, and it is unnecessary to consider the decisions referred to above except 
merely to state that in none of them arose any question of condoning a refusal by 
an inferior Tribunal to carry out the directions given to that Tribunal by a superior 
Tribunal in the undoubted exercise of its appellate powers, on the ground that the 
order of the superior Tribunal was wrong. : 


We must, therefore, allow this appeal, set aside the judgment and order of the 
Judicial Commissioner, dated February 14, 1956, and issue an order directing 
the respondent to carry out the directions given by the Income-tax Appellate 
Tribunal, Bombay, in its judgments and order, dated April 22, 1954. The appel-: 
lant-company will be entitled to its costs in the proceedings before the Judicial 
Commissioner and in this Court. i ; 


Appeal alloted. 
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- Since a firm is not a legal entity the privilege of suing in the name of the firm is permissible under . 
Order 309 Civil Procedure Code only to those persons who, as partners, are doing business in India 
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Such privilege is nòt extended to persons who are doing business as partners outside India. In their 
case they still have to sue in their individual names. If, however, under some misapprehension, 
persons doing business as partners outside India do filea plaint inthe name of their firm they are 
misdescribing themselves, as the suit instituted is by them, they being known collectively as a firm. 
Therefore, a plaint filed in a Court in India in the name of a firm doing business outside India is not 
by itselfa nullity. It is a plaint by all the partners of the firm with a defective description of them- 
selves for the purposes of the Code of Civil Procedure. In these circumstances a Civil Court could 
permit under the provisions of section 153 of the Code (or possibly under Order 6, rule 1 7),an amend- 
ment of the plaint to egablea proper description of the plaintiff to appear in it in order to assist the 
Court in determining, the real question or issue between the parties. In order to clarify matters a Court 
would permit an amendment by striking out the name of the firm and replacing it with the name 

` ofthe persons forming the partnership. Itwould be a’case of misdescription. Even ifthe provisions 
of Order 1, rule 10 and Order 6, rule 17, did not strictly apply the amendment could be permitted 
under section 153 of the Civil Procedure Code because it was not a case of either adding parties or 
substituting parties. 


Where a partner who is also u.© manager of the firm executes a power of attorney to an 
individual authorising him to institute asuit on behalf of the firm, the power is valid and it was not. 
necessary that the power should have been signed by all the partners of the firm. Further one partner 
is the agent of the others and co „ld execute such a power of attorney. 

LI . 


"Appeals by Special Leave from the Judgment and Decree dated the 18th. 
December, 1958, of the Calcutta High Court in Appeals from Original Orders Nos. 
IO8 and 138 of 1957 respectively. f 


B. R. L. Iyengar, Advocate for the Appellants (In both the Appeals). 


N. È. Chatterjee, Senior Advocate (D. N. Mukherjee, Advocate, with him), for 
Respondents (In both the Appeals). 


e. The Judgment of the Court was delivered by 


Imam, F7.—-These are appeals by Special Leave against the order of a Division. 
Bench of the Calcutta High Court dated December 18, 1958, setting aside the 
order of P. B. Mukherjea, J. dated February 8, 1957, whereby he rejected the peti- 
tion of the respondent for amendment of the plaint, filed in Suit No. I452 of 
1951 in the High Court, in exercise of its Ordinary Original Civil jurisdiction. 


The plaint in Suit No. 1452 of 1951 was filed in the name of Manila] & Sons, 
a firm carrying on business at No. 11-A, Malacca Street, Singapore. The partners 
of this firm were five in number. . They were (1) Manubhai Maganbhai Amin, 
(2) Pravinbhai Dahyabhai Patel, (3) Ganga Bhai Iswar Bhai Patel, (4) Bachu Bhai 
Mani Bhai Amin and (5) Dahya Bhai, Trikam Bhai. The defendant was the firm 
of Purushottam Umedbhai & Co. (now the appellant)—a firm registered under the 
Indian Partnership Act, 1932—carrying on business at No. 55, Canning 
Street, Calcutta. In July, 1949, there was a contract between the plaintiff 
and the defendant under which the defendant was to sell to the former, 
subject to certain conditions, 950 bales of Heavy Cees gunny bags. 
C. I. F. Singapore to be shipped from Calcutta in August, 1949. It was 
also agreed between the plaintiff and the defendant in July August, 1949 
that the latter would sell subject to certain conditions, 600 bales of Heavy 
Cees gunny bags C.I.F. Hong Kong to be shipped from Calcutta in August, 
“1949. According to the plaintiff, the defendant did not perform the contract enter. 
ed into by the parties and as a result of the default on the part of the defendant the . 
plaintiff had suffered loss. The plaintiff accodingly claimed compensation to the 
extent of Rs. 2,73,864 and Rs. 7,850 towards expenses incurred, in all Rs, 2,81,714. 
The breach of the contract is alleged to have taken place in October and November, 
1949. The suit was instituted on April 2, 1951. The defendant's written statement 
was filed on or about May 21,1951. The petition for amendment of the plaint was 
filed on January 31, 1957. The amendment sought was to the effect that the name 
` ofthe firm Manilal & Sons as plaintiff be struck off and in its place and stead the ° 
names ofthe five persons who were the partners of the firm may be entered *in the 
` plaint as plaintiffs. The petitioner also sought the necessary consequential amendmerss. 
in the body of the plaint. According to the petition praying for amendment, on Jan 
ary 29, 1957, the solicitors of the plaintiff received a letter from the attorney of the 
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defendant to the effect that inasmuch as the firm Manilal & Sons was carrying on 
business at Singapore, an objection would be taken on behalf of the defendant that 
the ruit, as framed, was null and void and not maintainable. The suit had been 
pending in the Court of P.B. Mukherjea, J., and appeared on the peremptory list, 
for the first time, on January 3, 1957. According to the petition, the petitioner was 
advised that as the misdescription of the plaintiff was a bona fide one,the namés of the 
partners of the firm Manilal & Sons should be brought on to the record in order to 
bring the controversy between the proper parties into clear relief. Accordingly, 
the petitioner filed the petition for amendment. 


On a Chamber Summons being taken out, Mukherjea, J., heard the matter _ 
and rejected the petition for amendment. He was of the opinion that the original 
plaint was.no plaintin law and therefore was a mere nullity of a process. The pro-, 
per course, when there is such a mistake. is not to amend, disregarding the conditions 
of Order 1, rule 10 of the Civil Procedure Code, but to seek the Court's permission 
to withdraw the suit with liberty to file a fresh suit under Order 23, rule 1 of the 
Civil Procedure Code on the ground of formal defect and which should be done be- 
fore limitation. In his opinion, it was not a case of misnomer or a misdescripfion. 
Tt was not a case of a non-existent firm or a non-existent person or of a wrong descrip- 
tion but of a legal bar ; and when a plaint is filed showing that the plaintiff was not a 
legally recognised person at all such a plaint must be regarded as a nullity. He 
-was also dissatisfied with the explanation given for filing the petition for amendment, 
some six years after the institution of the suit. l ` 


In appeal, the Division Bench of the High Court came to the conclusion on a 
consideration of various decisions-of the High Courts in India and the Courts, 
England that 


‘the description ofa plaintiff by a firm name in a case where the Code of Civil Procedure does not. per- 
mit a suit to be brought in the firm name should properly be considered a case of description of the 
individual partners of the business and as such a misdescription, which in law can be corrected and 
should not be considered to amount to a description of a non-existent person.” 


It also rejected the contention on behalf of the defendant that the Power of Attorney 
in favour of Dunderdale was insufficient. The contention had been that this Power 
"of Attorney did not authorize Dunderdale to act on behalf of the firm far less the 
individual members of the firm: The Division Bench accordingly allowed the amend- 
‘ment prayed for and permitted the names of the individual partners of the firm 
Manilal & Sons to be substituted as plaintiffs in the plaint in the place of Manilal & 
‘Sons. The individual partners were permitted either to sign the plaint themselves 
or through their constituted attorneys. The Division Bench allowed this amendment 
.on the condition that all the costs of the appellant before us incurred upto the date 
.of the judgment must be paid to it. e 


The Division Bench also allowed the appeal against the decree of P.B. Mukher- 
_jea, J., dismissing the suit, which it set aside. Appeal No. 179 of 1960 is by Special 
"Leave against the aforesid order of the Division Bench. 


It was urged on behalf of the appellants that (1) the plaint as filed was a nullity. 
"The suit, therefore, was incompetent. To bring on the record the partners of the ' 
-firm amounted to addition of new parties and if on the date these partners are added 


as parties the period of limitation had elapsed then the entire suit would be time . 


"barred ; (2) even if.it be held that the plaint is not a nullity, neither the provisions 
of Order 1, rule ro nor those of Order 6, rule 17 have any application to the case ; 
(3) having regard to the provisions of section 45 of the Indian Contract Áct a suit 
iby only one partner or one promisee is bad to start with. "There being within the 
rperiod of limitation no suit by all the partners, any amendment, if allowed, would 


-convert the old suit into a new suit and the new suit would be barred by limitation . 


if the amendment was allowed on a date which was beyond the period of limitation 
prescribed for such a suit ; (4) if the amendment was allowed it would be a case 
Jedding or substituting new plaintiffs and as regards them it would be deemed to 

ave been instituted when they were made parties. Reference to section 22 (1), 


< . 


. lU PURUSHOTTAM UMEDBHAI & CO. v. MANILAL & sons (Imam, J.). 4t 
Indian Limitation Act, was made in this connection. In the present case, so far 
as the new plaintiffs were concerned, the suit was barred by time at the date when 
they were Sought to be made parties; (5) the circumstances of the case indicated 
that there was no suit in the eyes of the law, nor was the plaint verified or signed 
as required by law. Consequently, there was no proceeding before the Court in 
which any amendment could be sought and (6) even if it was held that the plaint 
was not a nullity the plaint had been signed and verified on behalf of the firm. 
Manilal & Sons by Dunderdale on a Power of Attorney executed by one of the 
partners only. It was therefore not manifest that all the partners intended to sue. 
Furthermore, the Power of Attorney executed in favour of Dunderdale by one of 
the partners could not be regarded as authorizing him to act on behalf of the firm 
of Manilal & Sons. 


Very great reliance was placed on the decision of Blackwell, J. in the case of 
Vyankatesh Oil Mill Co. v. N. V. Velamahomed!, where the learned Judge held that 
the suit was brought by an entity which had no legal existence in the eyes of Indian. 
law end there being no mode of procedure whereby such an entity was permitted 
to sue in India, the suit, as framed, was not maintainable at all. It followed there- 
fore that the amendment asked for could not be treated as an amendment following: 

. upon a mere misdescription but must be treated as an application for the substitu- 
tion of the individual persons who composed the entity which the law did not re- 
tognize. * This view of Mr. Justice Blackwell was not accepted by Beaumont, C.J. 
in the case of Amulakchand Mewaram and others v. Babulal Kanalal Taliwalal*, where 
he expressed himself as follows : 


LJ 


E ** I must confess that I have some difficulty in following both the reasons and the conclusions of the 


learned Judge in that case. It was a case of a suit brought in the name ofa firm carrying on business 
outside British India, and therefore not justified by the terms of Order go, Civil Procedure Code and the 
learned Judge expressed the view that the plaintiff firm was a non-existent entity. But the order which 
he subsequently made giving leave.to amend seems inconsistent with that finding” 


He further held: 


“ But I do not see how Order 30 can affect the question of fact, whether a suit broughtin the name 
ofa firm in a case not within Order 30 is in fact a case of misdescription of existing persuns, or a case of 
a suit brought by a non-existent entity.” ! 


In the case of Hajee Sattar Hajee Peer Mohamad v. Khusiram Benarsilal®, ‘the Calcutta. 
High Court did not accept the view expressed by Blackwell, J. It referred to the 
following observation of Farwell, L.J., in Sadler v. Whiteman* :— 


“ In English law a firm as such has no legal existence ; partners carry on business both as princi- 
pals and as agents for each other within the scope of the partnership business ; the firm name is mere 
expression, not a legal entity , although for convenience under Order48 A it may be used for the 
sake®fsuing and being sued.” 


In the'case of Mura Mohideen v. V. O. A. Mohamed and others® the Madras High Court 
dissented from the opinion espressed by Blackwell, J. and the learned Judges stated : 


. * We are unable to agree with Blackwell, J., in his view that a foreign firm not being a legal entity 
which could as such file a suit under the Civil Procedure Code by itself determines the question whethe r 
, the impleading of the members of that firm is the addition of a new party. The view of Blackwell, J., 
appears to have been concurred in by two decisions reported in—‘Neogi Ghose & Co. v. Nehal Singh*', 
and ‘ L N. Chettiar Firm v. M..P.R.M. Firm’, but we are unable to agree with the soundness of the 
+ reasoning in these decisions either of which do not furnish any further reasons in support of the 
view of Blackwell, J. ” Se ` 


The Madras High Court then concluded as follows :— 


** If , however, imperfectly and incorrectly a party is designated in a plaint the correction of the 
error is not the addition or substitution of a party but merely clarifies and makes apparent what was. 
previously shrouded in obscurity by reason of the error or mistake. The question in such a caseis. 

. one of intention of the party and if the Court is able to discover the person or persons inténded to sue 
or to be sued a mere misdisdescription of such a party can always be corrected provided thg mistake * 








I. AIR. 1928 Bom. 191. 5. (1955) 1 M.L.J. 337 : I.L.R. (1955) Max 
2. A.LR. (1933) Bom. 304. -1293 : A.L.R. 1955 Mad. 294. 
39. LL.R. (1952) Cal. 153. 6. A.LR. 1931 Cal. 770. 
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was bona fide—vide Order 1, rule ro, Civil Procedure Code. . Such an amendment does not invqlve 
the addition of a party so as to attract section 22 (1) , Limitation Act. Suits by or on behalf of dead 
persons stand in a differenct category. The principle that a misdescription could be corrected by 
amendment could not obviously be applied to such a case but this is far from saying that merely 
because the law does not recognise the firm as being a légal entity, the firm name could not indicate 
or designate the individuals composing the firm”. * 


** Tosum up, the situation is analogous to a case where an individual who has an alias or an abbrevi- 
ated name by which he is sometimes called initially describes himself in thatfname but subsequently 
applies to have it rectified so as to describe in the manner in which he is most generally known. There 
cannot be any doubt that by the correction in the name, a new plaintiffisnot added so as to attract . 

: section 22 (1), Limitation Act. A trade name either of a person or a group of individuals carrying 
on business in partnership is in truth an alias for the person or the group." ; . 
Before the introduction of Order 30 in the Code of Civil Procedure apparently . 
suits were instituted, particularly in the mofussil Courts, in the name of a firm or 
were instituted against a firm in the firm name and no objection was generally 
taken. Presumably this practice was largely based on the assumption that the 
suit concerned was either by all the partners of the firm or against all the partners 
of the firm. If, however, an objection were to be taken that a suit in the name of 
a firm was not maintainable because it had no legal entity, the Courts would have 
to decide whether the suit had been instituted by non-existent persons. If so, the 
suit was not maintainable. In the case of Kastarchand Bahiravdas v. Sagarmal Shriram}, , 
which was before the introduction of Order 30 in the Code, the suit had been 
brought in the name of the firm Kondanmal Sagarmal by its manager Sagarmal 
Shriram. The defendants objected that one Malamchand was also a partner in 
the firm and should be made a party. He was accordingly added as a plaintiff 
on the .27th of January, 1888. The defendant then contended that the suit was 
-barred under section 22, Limitation Act. It was held by the Bombay High Court 
that it was a case of misdescription and not of non-joinder for the action was brought 
in the name of the firm by its manager. The introduction of Order 3o into the 
Code prevents such an objection being taken because it permits two or more persons 
carrying on business of the firm to sue or be sued in the name of the firm but the 
firm must be carrying on business in India. The introduction of this provision in 
the Code was an enabling one which permitted partners constituting a firm to sue 
or be sued in the name of the firm. : This enabling provision, however, accorded 
no such facility or privilege to -partners constituting a fiem doing business outside 
India. The existence of the provisions of Order 30 in the Code does not mean 
that a plaint filed in the name of a firm doing business-outside India is not a suit 
in fact by the partners of that firm individually. 


Section 4 of the Indian Partnership Act, 1932, hereinafter referred to as the 
Act, states that : . 


. * Partnership " is the relation between persons who have agreed to share the profits of a business 
carried on by all or any of them acting forall. -` 


Persons who have entered into partnership with one another are called individually “partners” 
and collectively “a firn" and the name under which their business is carried on is called the 
*'firm name ”. 


It is clear from this provision of the Act that the word “ firm” or the "firm name” 
is merely a compendious description of allthe partners collectively. It follows, 
therefore, that where a suit is filed in the name of a firm it is still a suit by all the 
partners of the firm unless it is proved that all the partners had not authorized the 
suit. A firm may not be a legal entity in the sense of a corporation or a company 
incorporated under the Indiar Companies Act but it is still an existing concern 
where business is done by a number of persons in partnership. When a suit is 
filed in the name of a firm it is in reality a suit by all the partners of the firm. If 
‘Order 30 had not been introduced into the Code and a suit had been filed in- 
the name of a firm it would not be a case of a suit filed by a non-existent person. 
It would still be a suit by the partners of a firm, the defect being that they were 
Piescribed as a firm. In order to clarify matters a Court would permit an amend- 
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ment by striking out the name of the firm and replacing it with the name of the per- 
Sons forming the partnership. It would be a case of misdescription. Even if the 
provisions of Order 1, rule 10 and Order 6, rule 17, did not strictly apply the amend- 
ment could be permitted under section 153 of the Civil Procedure Code because 
it was,not a case of either adding parties or substituting parties. ` The High Court 
referred to a number of decisions to which no particular reference need be made 
but they do support the view taken by the High Court that in the present case the 
plaintiff described in the plaint as the firm of Manilal & Sons was a mere 
description capable of amendment and not a case where a plaint had been filed 
by a non-existent person and therefore a nullity. 


We now refer to certain provisions of Order 30, Civil Procedure Code. Order 
. 30, rule 1, Civil Procedure Code, states : . 

** (1) Any two or more persons claiming or being liable as partners and carrying on. business in 
India may sue or be sued in the name of the firm ifany of which such persons were partners at the time 
of the accruing of the cause of action, and any party toa suit may in such case apply to the Court for 


. Aa statement of the names and addresses of the persons who were, at the time of the accruing of the 
eawse of action, partners in such firm, to be furnished and verified in such manner as the Court may 


direct. _ . 
(2) Where persons sue or are sued as partners in the name of their firm under sub-rule (1), it 


shall, in the case of any pleading or other document required by or under this Code to be signed, verified 
orcertified by the plaintiff orthe defendant, suffice if such pleading or other documentis signed 


verified, or certified by any one of sucli persons." 
This rule enables any party to a suit filed in the name of a firm doing business in 
India to apply to the Court for a statement of the names and addresses of the persons 
who were at the time of the accruing of the cause of action partners in the firm to 
be furnished and verified in such manner as the Court may direct. Order 30, 
rule 2, states : i f 

* (1) Where asuitlis instituted by partners in the name of their firm, ^the plaintiffs or their 


pleader shall, on demand in writing by or an behalfofany defendant. forthwith declare in writing 
the names and places of residence of all the persons constituting the firm on whose behalfthe suit is 


instituted. 

(2) Where the plaintiffs or their pleader fail to comply with any demand made under sub-rule 
(1), all proceedings in the suit may, upon an application for that purpose, be stayed upon such terms as 
the Court may direct. 

(3) Where the name of the partners are described in the manner referred to in. sub-rule (1), 
the suitshall proceed in the same manner, and the same consequences in all respects shall follow, as if 
they had been named as plaintiffs in the plaint. 

Provided that all the proceedings shall nevertheless continue in the name of the firm ”. 


- This makes it obligatory, in the case of a suit instituted by the partners in the name 
of the firm, on demand in writing by or on behalf of any defendant, to declare in 
whiting the names and places of residence of all persons constituting the firm on 
whose behalf the suit is instituted. If the plaintiffs fail to comply with the demand 
made under sub-rule (1) of this rule, all the proceedings in the suit may be stayed 
on such terms as the Court may direct. Under sub-rule (3) if the names of the 
partners are declared in the manner referred to in sub-rule (1) the suit shall proceed 
in the same manner and the same consequences in all respects shall follow as if they 
had been named in the plaint, provided that all the proceedings shall nevertheless 
be continued in the name of the firm. Rule 1 of Order 30 is a general provision. 
Rule 2, however, is confined to a suit instituted by partners in the name of the firm. 
It is clear from this rule that although the suit is filed in the name of the firm a dis- 
closure has to be made, on demand in writing by or on behalf of any defendant, of 
names and places of residence of all the persons constituting the firm on whose be- 
half the suit is instituted. The provisions of rule 2 would indicate that although 
the suit is filed in the name of a firm, it is none the less a suit by all the partners of 
the firm because if a disclosure of the names of the partners is asked for By any defen- 
dant, on such disclosure, the suit shall proceed as if the partners had bee named 4s 
plaintiffs in the suit, even though the proceedings shall nevertheless be continued 
in the name of the firm. It is clear, therefore, that the provisions of Order 30, 
rule 1 and rule 2,are enabling provisions to permit, several persons who are doing 
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business as partners to sue or be sued in the name of the firm. Rule 2 would not 
have been in the form it is if the suit instituted in the name of the firm was not ré- < „ø 
garded as, in fact, a suit by the partners of the firm. The provisions of these rules 

of Order 30, being. enabling provisions, do not prevent the partners of a firm 
from suing or being sued in their individual names. These rule also do ngt pro- 
hibit the partners of a firm suing in India in their names individually although they 
may be doing business outside India. Indeed, this was not disputed on behalf of . 
the appellant. Since, however, a firm is not a legal entity the pyivilege of suing 

in the name of a firm is permissible only to those persons who, as partners are doing 
business in India. Such privilege is not extended to persons who are doing busi- 
ness as partners outside India. In their case they still have to sue in their individual 
names. If, however, under some misapprehension, persons doing business as part- — , 
ners outside India do file a plaint in the name of their firm they are misdescribing - 
themselves, as the suit instituted is by them, they being known collectively as a 
firm. It seems, therefore, that a plaint filed in a Court in India in the name of a 
firm doing business outside India is not by itself a nullity. Itis a plaint by all the , 
partners of the firm with a defective description of themselves for the purposes of 

the Code of Civil Procedure. In these circumstances, a Civil Court could permit, 
under the provisions of section 153 of the Code (or possibly under Order 6, rule 17, 
about which we say nothing), an amendment of the plaint to enable a proper des- , 
cription of the plaintiffs to appear in it in order to assist the Court in_ determining 

the real question or issue between the parties. Strictly speaking Order-1, rule e 

Io (1) has no application to a case of this kind because the suit has not been insti- 
tuted in the name of a wrong person, nor is it a case of there being a doubt whe- 

ther it has been instituted in the name of the right plaintiff. The provisions of e 
Order 1, rule 10 (2) also do not apply because it is not a case of any party having 
been improperly joined whose name has to be struck out or a case of adding a per- 

son or a party who ought to have been joined or whose presence before the Court 

is necessary in order to.enable the Court effectually and completely to adjudicate = 
upon and settle all the questions-involved in the suit. The suit has been from its 
very inception a suit by the partners of the firm and no question of adding or sub- 
stituting any person arises, the partners collectively being described as a firm with 

a particular name. 


One of the partners Manubhai Maganbai Amin was the Manager of the firm 
Manilal & Sons. He had executed a Power of Attorney in favour of four persons 
including one Dunderdale. By this Power he authorized any one of these persons 
to sue for recovery of moneys due to the firm from the firm Purushottam Umed- 
bhai & Co., the appellant. It also empowered these persons to appear and to re- 
present the firm in any Court, in any jurisdiction— Civil, Criminal, Insolvency, Ori- 
ginal, Appellate or otherwise—and before any official in any suit or proceeding br 
matter and to make, sign, verify, present and file any plaint. Dunderdale 
had signed and verified the plaint in the present case. We have no doubt, on a 
perusal of the Power of Attorney, that it authorized Dunderdale to file the plaint 
on behalf of the firm Manilal & Sons and.also to verify it. It was suggested that 
this was a Power of Attorney by Manubhai Maganbhai Amin for himself and not 
for the firm of Manilal & Sons. As we understand the Power of Attorney that is 
not so. No doubt the Power of Attorney is not signed by all the partners of Manilal 
& Sons but only by Manubhai Maganbhai Amin. In -our opinion it was not 
necessary that the Power should have been signed by all the partners of the firm 
because Manubhai Maganbhai Amin was the Manager of the firm. Under sec- 
tion 18 of the Act a partner is an agent of the firm for the purposes of the business 
of the firm. Manubhai Maganbhai Amin was therefore the agent of the firm as 
well as its Manager. It is to be noticed that under section 19 (2) of the Act instan- 
ces are stated where, in the absence of any usage or custom of trade to the contrary, 
the Fee authority of a partner does not empower him to do matters mentioned 
in clauses (2) to (4). It is significant that in these clauses there is no prohibition to 
a partner executing a Power of Attorney in favour of an individual authorizing. 
hiré to institute a suit on behalf of the firm. In these circumstances, it cannot be 
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said that at the time the plaint was filed it was defective because the Power of Attor-- 
» ney in favour of Dunderdale was not a Power of Attorney on behalf of the firm and 

its partnersr As the High Court has pointed out, there is on the record now Powers 

of Attorney on behalf of all the partners of the firm. eae tye 


: z 

It seems to us that the Division Bench of the High Court took a correct view 

in holding that the plaint was not a nullity. It was a case of a suit instituted by 

all the partners of a firm who were misdescribed as Manilal & Sons, a firm carry-- 

. Ing on business at No. 11-A, Malacca Street, Singapore and accordingly the learn- 

ed Judges rightly allowed the plaint to be amended on terms and conditions stated" 
in their order. 


' . It follows therefore that the High Court was also" right in setting aside the- 
'decree of P. B. Mukherjea, J. dismissing the suit. 


... These appeals accordingly fail and must be dismissed but, in the circumstances,. 
without costs. 


^ Appeals dismissed. 


. SUPREME COURT OF INDIA. 
e o x (Civil Appellate Jurisdiction). 


Present :—S. K. Das, M. HipAvATULLAH, K. C. Das Gupta, J. C. SHAH: 
AND N. RAJAGOPALA AYYANGAR, JJ. 


"Messrs. Tungabhadra Industries Ltd., Kurnool 2 .. Appellanis* 
p. 
The Commercial Tax Officer, Kurnool .. Respondent. 


Madras General Sales Tax (Turnover and Assessment) Rules, 1939—Rule 18 (2)—Scope—‘‘Groundnut oil? * 
If includes “Vanaspati” or hydrogenated groundnut oil and refined groundnut oil—Rule 5 (1) (g)—-Deduction 
~ for freight—Conditions. 


It cannot be said that refined groundnut oil is not “groundnut oil” for thc purpose of rule 18 (2) 
of the Madras General Sales Tax (Turnover and Assessment) Rules 1939. Hydrogenated groundnut.. 
oil or ** Vanaspati" still continues to be “groundnut oil ” notwithstanding the processing which is 
merely for the purpose of rendering the oil more stable thus unproving its keeping qualities for those who 
desire to consume groundnut oil. A factory purchasing groundnut kernels and manufacturing refined 
groundnut oil and Hydrogenated groundnut oil is entitled to the benefit of the deduction of the pur- 
chase price of the kernel—or groundnut, under rule 18 (2), which went into the manufacturing of^ 
the hydrogenated groundnut oil from the sale turnover of such oil. 

- Where a price inclusive of freight is charged the dealer is not entitled to claim deduction in respect - 
of fyight charges. - 


Appeal from the Judgment and Order dated the 11th February, 1955, of-the 
Andhra Pradesh High Court in T.R.C. No. 120 of 1953 [arising out ofthe Judgment, 
and Order dated the 29th December, 1952, of the Sales Tax Tribunal, Madras, in. 
Tribunal Appeal No. 857 of 1951. í 


. A. V. Viswanatha Sastri, Senior Advocate, (M. Ranganatha Sastri and M. S. K.. 
Sastri, Advocates, with him), for Appellants. 

. D. Narasaraju, Advocate-General for the State of Andhra Pradesh (7. V. R. 
Tatachari, D. Venkatappayya Sastri and T. M. -Sen, Advocates, with him), for 
Respondent. 

The Judgment of the Court was delivered by 


Rajagopala Ayyangar, 7—This appeal on a certificate under Article 133 of the- 
. Constitution granted by the High Court of Andhra Pradesh raises for consideration 
prinicipally the question whether hardened or hydrogenated groundnut ojl (com--* 
monly called Vanaspati) is “ groundnut oil" within the meaning of Rule 18 (2). 
of the Madras General Sales Tax (Turnover and Assessment) Rules, 1939. 


————————————————————————————————————————————— 6 
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Tungabhadra Industries Ltd.—the appellantin this appeal—has a factory 
of considerable size at Kurnool in the State of Andhra Pradesh. The company 
purchases groundnuts and groundnut kernels within the State and manufactures 
groundnut oil and also refined oil as well as hydrogenated oil all of which it sells. 
The appeal is concerned with the assessment to sales-tax of this company for the 


year 1949-50. 
Section 3 of the Madras General Sales-Tax Act, 1939, enacts : 


* 9. (1) Subject to the provisions of this Act,— : 
(a) every dealer shall ‘pay for each year a tax on his total turnover for such year ; and 
(b) the tax shall be calculated at the rate of three pies for every rupee in such turnover. 
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(4) For the purposes of this section and the other provisions of this Act, turnover shall be deter- 
mined in accordance with such rules as may be prescribed : 


Provided that no such rules shall come into force unless they are approved by a resolution of the 
Legislative Assembly. i . 


(5) Thetaxesundersub-sections (1) and (2) shall be assessed, levied and collected in such 
manner and in such instalments, if any, as may be prescribed : 

Provided that— DN . . 

(i) in respect of the same transaction of sale, the buyer or the seller, but not both, as determined 
-by such rules as may be prescribed, shall be taxed ; . M USUS 

(ii) where a dealer has been taxed in respect of the purchase of any goods in accordance with 
the rules referred to in clause (;) of this proviso, he shall not be taxed again in respect of any sale 
-of such goods effected by him ”. : e 
Rules were made by virtue inier alia of these provisions entitled “ The Madras 
General Sales-Tax Turnover and Assessment Rules 1939". Of these, those relevant 
to the present context are rules 4 and 5. Rule 4 reads : 

“4. (1) Save as provided in sub-rule (2) the gross turnover of a dealer for the purposes of these 
rules shall be the amount for which goods are sold by the dealer. 


(g) In the case of the undermentioned goods the gross turnover of a dealer for the purposes of 
these rules shall be the amount for which the goods are bought by the dealer— 


(a) groundnut—” 


The result of the combined operation of section 4 (1) and (2) in the case of 
those who purchased groundnut and having crushed them sold the oil obtained 
was, that they had to pay tax on both their purchases of groundnut and their sales 
of oil produced therefrom. This was considered by the rule making authority to 
‘be an unfair burden and relief was accordingly provided by rules 5 and 18 of the 
same rules, the material portions of which ran : . 

“s. (1) The tax or taxes under section 3........ shall be levied on the net turnover of a dealer. 


In determining the net turnover the amounts specified in clauses (a) to (/) shall, subject to the con- 
ditions specified therein, be deducted from the gross turnover of a dealer.” 5 ] 


Clause (k) of this rule reads: 
*(K) in the case of a registered manufacturer of groundnut oil and cake, the amount which he is 
entitled to deduct from his gross turnover under rule 18 subject to the conditions specified in that rule.” 
(This rule was amended by a notification dated November 9, 1951, by the, 

addition of the words “(other than refined groundnut oil)" after the word “‘ground- 
nut oil? but this modification of the rule is not relevant to the present case which 
is concerned with the assessment of a period anterior to the modification). 
Rule 18 referred to here reads, to quote only the material words : . 

“78. (1) Any dealer who manufactures groundnut oil and cake from groundnut and/or kernel 


purchased by him may, on application to the assessing authority having jurisdiction over the area in . 
which he carries on his business, be registered as a manufacturer of groundnut oil and cake. — - 


(2) Every such registered manufacturer of groundnut oil will be entitled to a deduction under 
clause (k) of sub-rule (1) of rule 5 equal to the value of the groundnut and/or kernel, purchased by him 


eand converted into oil and cake ifhe has paid the tax to the State on such purchases : 


Provided that the amount for which the oil is sold is included in his net turnover : 


Twp 
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: Provided further that the amount of the turnover in respect, of which deductiom is allowed 
shall not exceed the amount of the turnover attributable to the groundnut and/or kernel used in the 
manufacture, of oil and included in the net turnover. a. 

Explanation.—For the purpose of this sub-rule— 
@) 143 1b. of groundnut shall be taken to be equivalent to 100 lb. of kernel ; 
] (6) 1431b. of groundnut or 100 Ib. or kernel when converted into oil will normally be taken to 
yield 40 Ib. of oil ; 
(c) one canéy of oil shall be taken to be equivalent to 500 Ib. of oil". 
Then follow other provisions not relevant for the purposes of the present appeal. 


The appellant was registered as a manufacturer of groundnut oil under rule 18 
(1). That the appellant purchased the groundnuts, the value of which was claimed 


` às a deduction in the turnover within the State and. paid tax on such purchase to 


the State was not in dispute. Nor was there any controversy that the sale price of 


the oil expressed out of and sold either as raw groundnut oil, refined oil or hydro- 


. genated oil was included in the turnover of the appellant. 


* The Deputy Commercial Tax Officer, Kurnool, who completed the assessment 
of the appellant accepted the figures of purchases and sales submitted by it, and 


-dealing with the claim for the deduction of the purchase: price of the groundnuts 


from the proceeds of the sale of all oil by the company—raw, refined and hydro- 
genated—granted a deduction in respect of the purchase price of the groundnuts 
attributable to the unrefined oil sold by the appellant; but held that the appellant 
was not entitled to the deduction claimed in respect of the refined and hydrogenated 
oil for the reason that it was only unrefined or unprocessed groundnut oil that was 
connoted by the expression ‘groundnut oil’ in rules 5 (1) (k) read with rule 18 (1) 
and (2) of the Turnover and Assessment Rules. This order of the Deputy Com- 
mercial Tax Officer was affirmed by the Commerical Tax, Officer on appeal and 
the appellant filed a further appeal to the Sales-Tax Appellate Tribunal. The 
second appellate authority upheld the contention of the appellant in regard to the 
sale of refined oil but rejected it in so far as it related to the sales of hydrogenated 
oil. The matter was thereafter brought up before the High Court of Andhra Pra- 
desh by a Tax Revision Case filed under section 13 (b) (1) of the Act and the learned 
Judges upheld the view of the Tribunal and disallowed the claim of the appellant 
to the deduction claimed in regard to the sales turnover of hydrogenated oil. They 
granted the certificate under Article:133 which has enabled the appellant to file 
an appeal to this Court. f 


The claim of the appellant to the deduction under rule 18 (2) on the sales of 
refined groundnut oil is no longer in dispute. The ground upon which both the 
Tribunal as well as the High Court decided against the allowance of the deduc- 
tion in respect of the sales of hydrogenated oil, while upholding the appellants’ 
case as regards refined oil may be briefly stated thus: The exemption or deduc- 
tion from the sale-turnover under rule 18 (2), is on its terms applicable only to the 
sale of the oil in the form in which it is when extracted out of the kernel. When 
yaw groundnut oil is converted into refined oil, there is no doubt processing, but 
this consists merely in removing from raw groundnut oil that constituent part of 
the raw oil which is not really oil. The elements removed in the refining process 
consist of free fatty acids, phosphotides and unsaponifiable matter. After the removal 
of this non-oleic matter therefore the oil continues to be groundnut oil and nothing 
more, The matter removed from the raw groundnut oil not being oil cannot be 
used, after separation, as oil or for any purpose for which oil could be used. 
In other words, the processing. consists in the non-oily content of the raw oil being 
separated and removed, rendering the oily content.of the oil 100 per sent. For this 
reason refined oil continues to be groundnut oil within the meaning of rules 5 (4) 
(k) and 18 (2) notwithstanding that;such oil does not possess the characteristic 
colour, or taste,:odour, etc., of the raw groundnut oil. 


, 
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But in the case of hydrogenated oil which is prepared from refined oil by the 
process of passing hydrogen into heated oil in the presence of a catalyst (usually 
finely powdered nickel), two atoms of hydrogen are absorbed. A poftion of the 
oleic acid which formed a good part of the content of the groundnut oil in its raw 
state is converted, by the absorption of the hydrogen atoms, into stearic atid and 
it is this which gives the characteristic appearance as-well as the semi-solid condition 
which it attains. In the language of the chemist, an intermolecflar or configura- 
tional chemical change takes place which results in the hardening of fhe oil. Though 
it continues to be the same edible fat that it was before the hardening, and its nutri- 
tional properties continue to be the same, it has acquired new properties in that the 
tendency to rancidity is greatly removed, is easier to keep and to transport. Both 


the Tribunal as well as the learned Judges of the High Court held that the hydro- , 


genated oil (or Vanaspati) ceased to be groundnut oil by reason of the chemical 
changes which took place which resulted in the acquisition of new properties in- 
cluding the loss of its fluidity. In other words, they held that Vanaspati or hydro- 
genated oil was not “ groundnut oil ” but a product of groudnut oil manufactured ` 
out of groundnut oil and therefore not entitled to the benefit of the deduction under 
rule 18(2).. us 


The arguments of Mr. Viswanatha Sastri for the appellants were briefly- two : 
(1) The reasoris behind the rules 5 (k) and 18 (2) which were designed to afford relief 
against what would amount practically to double taxation of the same assessee both . 
when he purchased and when he sold the goods, required that the appellants’ claim 
Should be allowed. (2) Hydrogenated groundnut oil was no less groundnut oil 
than either refined or even unrefined oil. The fact that the quality of the oil had 
been improved does not negative its continuing to be oil and the materials before 
the departmental authorities and the Court established that it continued to be oil 
and was nothing more. 


The argument based on the reason of the rule cannot carry the appellant far, 
since in the present case it is an exemption from tax which he invokes and-of which 
he seeks the benefit. If the words of the rule are insufficient to cover the case, the 
reason behind the rule cannot be availed of to obtain the relief. Nor could it be 
said to be a case of double taxation of the same goods at the purchase and sale points 
which is forbidden by section 3 (5) of the Act. If the view adopted by the learned 
Judges of the High Court that hydrogenated groundnut oil is not ** groundnut oil" 
but a product of groundnut oil were correct, learned Counsel cannot urge that he 
would still be entitled to the deduction for which provision is made in rule 18 (2). 


Consequently it is the second of the submissions alone which really requires 
to be examined. In doing so it would be convenient to consider the reasoning en 
the basis of which.the view that hydrogenated oil was not “ groundnut oil? was 
sought to be sustained before us. : 


The learned Advocate-General of Andhra Pradesh who appeared for the 
respondent-Commercial Tax Officer sought to support the decision of the High 


Court by two lines of reasoning. The first was that the exemption applied only - 


to the sale of the oil as it emerged from the presser and that any processing of 
the oil including refining, in order to remove even theimpurities and free fatty acids, 
took it out of the category of “ groundnut oil? as used in the rule. In support 
of this submission he referred us to the Table of Conversion of groundnuts and kernel 
into oil set out in the Explanation to rule 18 (2), extracted earlier, and submitted 
that the 40 Ib. of oil for every 100 lb. of kernel was based on the yield of raw ground- 
nut oil and that this was an indication that nothing other than raw groundnut oil 
was intended to be covered by the expression “ groundnut oil " in the rule. 


We pust however point out that this last submission has no factual basis to 
support it. It is not known whether the proportion of 40 Ib. of oilfor every 100 1b. 
of kernel represents the average weight of oil extractable from different varieties of 
gfoundnut kernels or is the averge of the different types of oils which may be produced 
out of different varieties of kernels. In the absence of any definite data in this re- 
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gard itisimpossible to accept the argument that the Table of Conversion justifies any 
particular construction of what was meant by “ groundnut oil” in the main part 
of the rule. - j 


Nor if the learned Advocate-General well-founded in his submission that the 
processing of the oil in order to render it more acceptable to the customer by im- 
proving its quality would render the oil a commodity other than “ groundnut 
oil? within the meaning of the rule. For instance, if the oil as extracted were kept 
still in a vessel for*a period of time, the sediment normally present in the oil would 
settle at the bottom leaving a clear liquid to be drawn out. The learned Advocate- 
General, cannot go so far as to say, that, if this physical process was gone through, 
the oil that was decanted from the sediment which it contained when it issues out 
of the expresser, ceased to be “‘ groundnut oil” for the purposes of the rule. If the 
removal of impurities by a process of sedimentation does notrender groundnut oil any 
the less so, it follows that even the process of refining, by the application of chemical 
methods for removing impurities in the oil, would not detract from the resulting 
oil being ** groundnut oil ” for the purpose of the rule. It may be mentioned that 
‘progesses have been discovered by which even on extraction from the oil mill, the 
oil issues without any trace of free fatty acids. It could hardly be contended that 
if such processes were adopted what comes out of the expresser is not groundnut oil. 
The submission of the learned Advocate-General based on a contention that the 

* ‘Tribunal and the learned Judges of the High Court erred in holding that even 
«efined groundnut oil was ** groundnut oil for the purpose of the rule, must be 
rejected. 


- 


The next question is whether if beyond the process of refinement of the oil, 
* the oil is hardened, again by the use of chemical processes it is rendered any the less 
“groundnut oil”. In regard to this, the learned Advocate-General first laid stress 
on the fact that while normally oil was a viscous liquid, the hydrogenated oil was 
semi-solid and that this change in its physical state was itself indicative of a sub- 
stantial modification of the identity of the substance. Weare unable to accept this 
argument. No doubt, several oils are normally viscous fluids, but they do harden 
and assume semi-solid condition on the lowering of the temperature. Though 
groundnut oil is, at normal temperature, a viscous liquid, it assumes a semi-solid 
condition if kept for a long enough time im a refrigerator. Itis thereforce not 
correct to say thata liquid state is an essential characteristic of a vegetable oil and that 
if the oil is not liquid, it ceases to be oil. Mowrah oil and Dhup oil are instances 
where vegetable oils assume a semi-solid state even at normal temperatures. “Neither 
these, nor cocoanut oil which hardens naturally on even a slight fall in temperature, 
could be denied the name of oils because of their not being liquid. Other fats like 
ghee are instances where the physical state does not determine the identity of the 
commodity. 


The next submission of the learned Advocate-General was that in the course 
of hydrogenation the oil absorbed two atoms of hydrogen and that there was an 
inter-molecular change in the content of the substance. This however is not 
decisive of the matter. 'The question that has still to be answgred is whether hy- 

- drogenated oil continues even after the change to be “ groundnut oil”. If it is, it 
would be entitled to the benefit of the deduction from the turnover, or to put it 
slightly differently, the benefit of the deduction from the turnover cannot be denied 
unless the hydrogenated groundnut oil has ceased to be “groundnut oil". To 
be groundnut oil, two conditions have to be satisfied. ` The oil in question must be 
from groundnut and secondly the commodity must be “oil”. That the 
hydrogenated oil sold by the appellants was out of groundnut not being in dispute, 
the only point is whether it continues to be oil even after hydrogenation. Oil is 

. a chemical compound of glycerine with fatty acids, or rather a glyceride of a mixture 

of fatty acids—principally oleic, linoleic, stearic and palmitic, the proportion of the 
particular fat varying in the case of the oil from different oil-seeds and i? remains 
a glyceride of fatty acids even after the hardening process, though the relative pro- 
portion of the different types of fatty acids undergoes a slight change. In its essen- 


R eot . 
4 7 
. 


50 ' THE MADRAS LAW’ JOURNAL REPORTS (SUPREME COURT). . [1961 


tial nature therefore no change has occurred and it remains an oil—a glyceride 
of fatty acids—that it was when it issued out of the press. . 


In our opinion, the learned Judges of the High Court laid an undue, emphasis 
on the addition by way of the absorption of the hydrogen atoms in the process of 
hardening and on the consequent inter-molecular changes in that oil. The addition 
of the hydrogen atoms was effected in order to saturate a portion of the oleic and 
linoleic constituents of the oil and render the oil more stable thus improving its 
quality and utility. But neither mere absorption of other matters nor inter-mole- 
cular changes necessarily affect the identity ofa substance as ordinarily under- 
stood. ‘Thus for instance there are absorptions of matter and inter-molecular 
changes which deteriorate the quality or utility of the oil and it might be interesting 
to see if such additions and alterations could be taken to render it any the less ‘‘oil”’.’ 
Groundnut oil when it issues out of the expresser normally-contains a large pro- * 
portion of unsaturated fatty acids—oleic and linoleic—which with other fatty acids 
which are saturated are in combination with glycerine to form the glyceride which 
is oil. The unsaturated fatty acids are unstable, i.e., they are subject to oxidative . 
changes. When raw oil is exposed to air particularly if humid and warm, i.e, m a 
climate such as obtains in Madras, oxygen from the-atmosphere is gradually absorbed 
by the unsaturated acid to form an unstable peroxide (in other words the change 
involves the addition of two atoms of oxygen) which in its turn decomposes breaking 
up into aldehydes. It is this oxidative change and particularly the conversion into 
aldehydes that is believed to be responsible for the sharp unpleasant odbur'and* 
the characteristic taste of rancid oil. If nothing were done to retard the process 
the rancidity may increase to such extent as to render it unfit for human consumption. 
The change here is both additive and inter-molecular, but yet it could hardly be ' 
said that rancid groundnut oil is not groundnut oil. It would undoubtedly be very 
bad groundnut oil but still it would be groundnut oil and if so it does not seem to 
accord with logic that when the quality of the oil is improved in that its resistance 
to the natural processes of deterioration through oxidation is increased, it should be 
held not to be oil. 


Both the Tribunal as well as the High Court have pointed out that except for 
its keeping quality without rancidity and ease of packing and transport without 
leakage, hydrogenated oil serves the same purpose as a cooking medium and ‘has 
identical food value as refined groundnut oil. There is no use to which the ground- 
nut oil can be put for which the hydrogenated oil could not be used, nor is there any 
use-to which the hydrogenated oil could be put for which the raw oil could not be 
used. Similarly we consider that hydrogenated” oil still continues to be 
“groundnut oil” notwithstanding the processing which is merely for the purpose of 
rendering the oil more stable thus improving its keeping qualities for those wjio 
desire to consume groundnut oil. In our opinion, the assessee-company was ern- 
titled to the benefit of the deduction of the purchase price of the kernel—or ground- 
nut, under rule 18 (2), which went into the manufacture of the hydrogenated ground- 
nut oil from the sale turnover of such oil. . 


One other point which is involved in the appeal relates to the claim of the f 
appellant-company to a deduction in respect of the freight-charges included in 
the price of the commodity. Under rule 5 (1) (g) of the Turnover and Assessment 
Rules, in determining the net turnover of a dealer he is entitled to have deducted. 
from his gross turnover - 

“ all amounts falling under the following two heads, when specified and charged for by the dealer 
separately, without including them in the price of the goods sold: 

(i) freight ; 
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Theeppellant claimed exemption on a sum of Rs. 3,88,377-13-3 on the ground 
that it represented the freight in respect of the goods sold by the appellant, asserting 
that they had been charged for separately. The assessing-officer rejected the claim 


and this rejection was upheld by the departmental authorities and by the High Court- 
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in Revision. It would be seen that in.order to claim the benefit of this exemption the 
freight should (i) have been specified and charged for by the dealer separately, and 
~ (ii) the same should not have been included in the price of the goods sold. The 
learned Judfft of the High Court held that neither of these conditions was satisfied 
by the bills produced by the appellant. We consider; the decision of the High Court 
on this foint was correct. In the specimen bill which the learned Counsel for 
the appellants has placed before us, after setting out the quantity sold by weight 
(23,760 Ib.), the pfice is specified as 15 annas—9 pies per lb. and the total amount 
of the price is dettrmined at Rs. 23,388-12-0. From this the railway freight of Rs. 
' 1,439-12-0 is deducted and the balance is shown as the sum on which sales tax has 
. been computed. From the contents of this invoice it would be seen that the 
appellant has charged a price inclusive of the railway freight and would therefore 
be outside the terms of rule 5 (1) (g) which requires that in order to enable a dealer 
. to claim the deduction it should be charged for separately and not included in the 
price of goods sold. The conditions of the rule not having been complied with, 
the appellant was not entitled to the deduction in respect of freight. 


The result therefore is that the appeal is allowed in part and the order of the 
High Court in so far as it denied to the appellant the benefit of the deduction in 


the turnover provided by rule 18 (2) of the Turnover and Assessment Rules is set 
e aside. 


e In view of the appellant having succeeded only in part, there will be no order 
as to costs in this appeal. 


Appeal allowed in part. 
SUPREME COURT OF INDIA. 
(Civil Appellate Jurisdiction). 


Present :—B. P. SiNHA, Chief Justice, J. L. Kapur, P. B. GAJENDRAGADKEAR, 
K. Sussa Rao anp K. N. Wancuoo, JJ. 


The State of Madras and another SE .. Afpellanis* 
0. 

Messrs. M. A. Noor Mohammed and Co. .. Respondents. 

Ambur Tanners Association and others .. Jnierveners. 


Madras General Sales Tax Act (IX of 1939), sections 3 and 5 and Madras General Sales Tax (Turnover and 
Assessment) Rules, 1939, rule 16 (5)— Vires and scope of. 


A consideration of the relevant provisions of the Madras General Sales Tax Act and the Rules made 
thereunder shows that the charging section is section 3 (1) ofthe Act and the general rule is taxation at 
multiple points on the total turnover of the dealer, but in the case of sale of certain specified articles a 
depfirture has been made and tax at single pointisleviable provided certain conditions and restric- 
tions as to licences which are envisaged in section 5 and laid down in the Rules are complied with and, 
that rule 16 (5) of the Turnover and Assessment Rules is not ultra vires. 


Appeal by Special Leave from the Judgment and Order dated the 2nd April, 
1956, of the Madras High Court in Writ.Petition No. 313 of 1954. 


R. Ganapathy Iyer and T. M. Sen, Advocates, for Appellants. 


C. K. Daphtary, Solicitor-General of India (S. Venkatakrishnan, Advocate, with. 
* him), for Respondents. 


A. V. Viswanatha Sastri, Senior Advocate (S. Venkatakrishnan, Advocate, with 
him), for Intervener No. 1. E - 


R. Gopalakrishnan, Advocate, for Interveners Nos. 2 and 3. 


The Judgment of the Court was delivered by 


Kapur, J.—This is an appeal by Special Leave against the judgment and orders 
of the High Court of Madras allowing a petition under Article 226 of the Consti- 
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tution. The question there raised was the legality of the assessment of Sales Tax 
by appellant No. 2, the Deputy Commercial Sales Tax Officer, Saidapet under the 
"Madras General Sales 'Tax Act (Act IX of 1939) hereinafter termed the Act. 

ee 


` The respondent was a partnership. firm carrying on tannery business at 
‘Ghromepet near the city of Madras. Before the year of assessment, 7.€., 4952-59, 
it was taking out licences under the relevant provisions of the Act but it did not 
renew the licence for the assessment year. When called upon to make a return 
it did not do so nor did it raise any objection to the notice served on it on Febru- 
ary 28, 1954. It was assessed to sales tax of Rs. 10,584 on a turnover of Rs. 6,77,374- . 
4-4. It filed a petition under Article 226 to quash:the assessment order on the 
ground that the order was illegal and not supported* by thé authority of law. ‘This 
contention was accepted by the High Court and the petition was allowed with costs. 
The consequence of the judgment is that the respondent firm which is not a licensed: 
‘dealer under the Act is not liable to any sales tax in.respect of its dealings in hides ' 
and skins. Against this judgment and order the appellants have come to this Court 
by Special Leave. ` 


The contention of the respondent firm in the High Court was that under section 
5, Clause (vi) of the Act, the liability to pay sales tax in respect of hides and skins 
could only be at-a single point ; that the rule limiting the operation of this mode 
of taxation to licensed dealers was ultra vires and therefore rule 16 (5) of the Madras * 
General Sales 'Tax (Turnover and Assessment) Rules, 1939, hereinafter called the 
"Turnover and Assessment Rules, was void and-inoperative and had been so held 
by the Supreme Court in V. M. Syed Mohammed & Co. v. The State of Madras}; that 
accepting this interpretation the State of Madras had deleted clause (5) of rule 16 
by Government Order 450, Revenue, dated February, 26, 1954, i.e., two days before * 
the making of the assessment order under dispute ; that rule 16 (5) of the Turnover 
and Assessment Rules was the only provision imposing a multiple tax in respect 
of sales of hides and skins by unlicensed dealers and that the imposition of the sales 
tax after the repeal of that rule was illegal and the tax was without the authority 
of law. It was also contended that in the taxation scheme under.the Act, hides 
and skins, because of their importance in the international market, were excluded 
from the direct operation of section 3 (1) of the Act which was.the general charging 
section and were given special protection of tlie single point taxation under section 
5 (vi). -The argument, therefore, was that in the case of sales of hides and skins 
the general provision was inapplicable and a special rule for taxation was laid down 
by section 5 (vi) of the Act. 


'The High Court held that in the case of hides and skins : 


“the charge levied by section 3 is subject to the provisions ofsection 5 and in the case of licensed 
dealers in hides and skins, the charging provision is rule 16 of the Turnover and Assessment Rules.” 

The High Court further held that rule 16 (5) of the Turnover and Assessment 
Rules which restricted the benefit of single point taxation to licensed dealers was 
ultra vires as it contravened section 5 (vi) of the Act and section 6-A was not appli- . 
cable to the case of a dealer who did not take out a licence for dealing in hides and 
skins and further that if rule 16 (5) was ultra vires as being in contravention of sec- 
tion 5 (vi), rule 5 of the Madras General Sales Tax Rules (hereinafter called: the ` 
Sales Tax Rules) which requires the taking out of the license in order to be able to 
get the benefit of single point taxation would also be ultra vires Thus on a true con- 
struction of section 3 (1) and section 5 (vi) it was of the opinion, that rule 5 of the 
Sales Tax Rules and rule 16 (5) of the Turnover and Assessment Rules were ultra 
vires and section 6-A was inapplicable to a person who had not taken out a licence, 
As a consequence it quashed the order of assessment of the respondent firm. . 


In order to decide this appeal it is necessary to refer to and consider the rè- 
levant provisions of the Act and the two sets of Rules made thereunder, They are 
as follow? :— i 
eS 


e: 1. (1954) S.C.J. 390: (1954) 1 M.L.J. 619: 1954. S.C.R. 1117. 


"— 


I) ' . STATE OF MADRAS J. NOOR MOHAMMED raus; F). 53: 


, Section 3 (1) “Subjèct to the provisions of this Áct,— 
(a) every dealer shall pay for cach year a tax on his total turnover for such year ; and 


eésas toin essc ddoessítí5sosaticsisvsectctoinpcóstcsn $esoecocccct5tiveconecswseestosotvetaeccoe 


(3)¢ A dealer whose total turnover in any year is less than ten thousand rupees shall not be liable 
to pay any tax for that year under sub-section (1) or sub-section (2). . 


(4) for the purpeses of this section and the other provisions of this Act, turnover shall be determi- 
ned in accordance wish such rules as may be prescribed. - 


(5) The taxes under sub-sections" (1) and (4) shall be assessed, levied and collected in such man- ` 
ner andi in such instalments, if any; ‘as may be prescribed ; : é 


` Section 5: Subject to such restrictions and conditions as may be prescribed, including conditions», 
as to licences and licence fees. 1 


(vi) the sale of hides and skins, whether tanned or untanned shall be liable to tax under section 

3, sub-section (1) only at such single point in the series of sales by successive dealers as may be prescribed 
Section 6-A. If any restrictions or conditions prescribed under section 5 or notified under section 

6 are*contravened or are not observed by a dealer, or in case a condition so prescribed or notified 
requires that a licence shall be taken out or renewed, if a licence is not taken out or renéwed, by the 
dealer or if any of the conditions of a licence taken out or renewed -by him are contravened or are 
not observed, the sales of the dealer, with effect from the commencement of the year in which such 


«contravention or non-observance took place, may be assessed to tax or taxes under section 3, as ifthe 


provisions of section 5 or of the notification under section 6, às the case may be, did not apply to such ` 
stles and notwithstanding that a licence, if any, taken out or renewed by the dealer continued or © 
‘continues to be in force during the year.’ fo es t 


Madras General Sales Tax (Düchoyek and Assessment) Rules. 


. Rule 4 (1). * Save as provided in sub-rule (2) the gross turnover of a dealer for the purposes _ 


of these files shall be the amount for which goods are sold by the dealer. 


(2) In the case of the undermentioned goods turnover of a dealer for the purposes of these rules 
shall be the amount for which the Coe are bought by the dealer. 


©) untanned hides and skins bought by a licensed tanner i in the State, and 
(d) untanned hides and skins exported outside the State by à licensed dealer in hides or skins. 


Rule 15 (1)... Rules 6 to 13 shall notapply to licensed tanners and other licensed dealers in hides 
or skins in respect of their dealings in hides or skins ; but the provisions of this and the following rule 
shall apply to thera in respect of such dealings. 


Rule 16 (1). Ín thé case of hides ànd skins, the tax payable inder section 3 0) shall be levied © 
án accordance with tHe provisions of this rule. - 


(2) No tax shall be levied on the salé of untanned hides or ibi ‘by a tidens dealeri in hides, 
or skins except at the stage at which: such hides or skins áre sold to 4 tanner in thé State or are sold for 
export outside the State ; 


(i) In the case of all untantied hides or skins sold to a tanner in the State, thé tax shall be levied , 
from the tanner on thé Amount for which the hides or skins are bought by him ; 3. 


(ii) In the case of all unfanned hides or "skins which 2re not sold to a tanner in the State büt 
are exported outside the State, the tax shall be levied from the dealet who was the last dealer not - 
exempt from taxation under section 3 (3), who buys them in the State on the amount for which the 
were bougbt by E . y 


eoo cocos sedesssesssodecedeceeiciusecceeceetesecesesceecie5ceccececceiec 
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(5) Sale of hides or skiris by dealers other than licensed dealers in hides cr skins hall, subject 
to the provisions of section 3, be liable to taxation on each occasion of sale ”. 


` Rule 5 (1) of the Sales Tax Rules provides;— ` 


** Every person WRO 2s era's E ra A EEE a A cetus OU aa aus cic dI. i 


eer err Tee eee eee ee ee eee ee ee ee ee eee rer ee 


shall, if he desires to avail himself of the exemption provided in sections 5 and 8 or of the con- 
«cession of single point taxation provided in section 6, submit an application in Form 1 for a licence i 
respect of each of his places of business to the authority specified in subdie (2) so as to reach him not: - 
later than the 15th day of October, 1939.” 


S—8 " s UR 


54 THE MADRAS LAW JOURNAL REPORTS (SSUPREME COURT). * [1961 


The scheme of taxation under the Act is this. Section 9 is the general charging 
section under which tax is levied in the manner prescribed in the turnover of‘a 
dealer, except that a dealer whose turnover is less than Rs. 10,000 is exgqpted from 
sales tax, section 3 envisages multi-point taxation"on the total turnover. of a dealer. 
In the case of the sale transacticns sf certain specified goods set out in section 5 of 

‘the Act an exception is made. That section provides for single point taxation sub- 

ject to certain prescribed restrictions and conditions.. By sub-sgction (vi) of that 

section sales of hides and skins are liable to tax under section 3, syb-section (1) at 

one single point in the series of sales by successive dealers. The language of the 

section (section 5) shows however that this exemption applies subject to certain 

restrictions and conditions which includes conditions as to licenses. The rule, which 

deals with licences is rule 5 of the Sales Tax Rules, the relevant portion of which 
has already been set out. It lays down that if a dealer desires to avail himself of: 
the ‘exemption provided in sections 5 and 8 or of the concéssion as to taxation in 

section 5 only at a single point, then he must obtain a licence as prescribed in that 

rule. If the restrictions and conditions contemplated by section 5 read with the, 
rules are not complied with, certain consequences follow as a result of section 6-A. 

of the Act which specifically states that where a condition prescribed or notified 

requires the taking out or the renewal of a licence, then in the case ofcon- 

travention of such conditions or restrictions the tax is to be levied under section 3 

as if the provisions of section 5 did not apply to such sales. This, therefore, is a 

clear provision which makes the single point imposition of sales tax on hides and* 
skins to be conditional on observing the condition of taking a licence. 


The argument of inconsistency between rule 16 (5) of the Turnover and 
Assessment Rules and section 5 (vi) of the Act which was accepted in the High Court 
receives no support from the language of that section which is a concessional pro- 
vision for making the sales of hides and skins liable to taxation at a single point ; 
but that, as the opening words of the section show, is subject to restrictions and con- 
ditions prescribed in the rules and one of these conditions is the taking of a licence. 
All that rule 16 (5) does is to emphasise the consequences of non-observance of the 
conditions which sections 5 (vi) and 6-A have in clear terms prescribed. We find 
no incensistency between the section and the Act. But it was submitted that this 
Court on appeal from a judgment of the Madras High Court had held rule 16 (5) 
to be utra vires the Act. That contention is based on the judgment of the Madras 
High Court in V. M. Syed Mohammed and Company v. The State of Madras1, which 
on appeal was affirmed by this Court in V. M. Syed Mohammed & Co. v. The State 
of Madras ?. This contention is not well-founded. In that case, when it was in the 
Madras High Court, it was contended that the rules did not properly carry out 
the policy underlying the Act, which was to keep the price of hides and skins at a 
competitive level for the world market. It was there argued that hides and skins 

. were articles much in demand in the foreign markets and their export was one of 
the main items of the foreign trade of the State of Madras which enjoyed con- 
siderable natural advantage in tanning because of the plentiful supply of ** Avaram. 
bark" which was specially suited for the purpose. It was also argued that untanned 
hides and skins were acquired locally or by import from other States and were . 
either tanned in the State or.exported and therefore the scheme of taxation was 
to levy the tax at a single point, t.e., at the stage when articles were tanned in the 
State or exported to foreign countries for tanning. For this reason multiple taxation 
was violative of section 5 (vi) ofthe Act. This it appears, was not disputed by the 
Government and it was therefore held that rule 16 (5) of the Turnover and Assess- 
ment Rules was ultra vires. But the question was really not relevant to the issue 
as was pointed out by Venkatarama Ayyar, J., at page 394 where he said :— 


“ Now tHe contention of the petitioners is that where there are sales by unlicensed dealers to- 
‘unlicensed anners or unlicensed dealers, there is the possibility of multiple taxation and that, would 





r 
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be in violation of section 5 (vi). Itis not disputed on behalf of the Government that rule 16 (5) 
isrepugnant to section 5 (vi). It must therefore be held to be uliravires. But this can bring no relief 


œ ' to the petitioners, as they are all licensed tanners and are in no manner hurt by the operation of 


rule 16 (5)ii'his was conceded by the learned Advocate for the petitioners ”. 
This case we: then brought in appeal to this Court and S. R. Das, J., (as he then 


was) ®bserved, at page I121:— . : 

** Lastly, the Iéarned advocate urges that rule 16 (5) clearly coritravenes the provisions of section 
5 (vi) of the Act. "Bhis sub-rule has been held to be ultra vires by the High Court, and indeed, the 
learned Advocate-3eneral of Madras did not in the High Court, as before us, dispute that rule 16 (5) 
was repugnant to section 5 (vi). That sub-rule, however affects only unlicensed dealers and the 
appellants who are admittedly licensed dealers are not affected by, that sub-rule.” : 
'This judgment does not show that the repugnancy of the rule was in controversy 
or the Court pronounced its opinion upon the merits or it was necessary to do so. 


The learned Solicitor-General then contended before us that in their 
counter-affidavit filed in the High Court the appellants had accepted the position 
that rule 16 (5) of the Turnover and Assessment Rules was ultra vires. But that 

- will not carry the matter any further, because on a construction of the provisions of 
thè Act t is argument of repugnancy is not sustainable. E 


The Andhra Pradesh High Court rightly did not accept the view that rule 
16 (5) was. ultra vires of the rule making authority: V. M. Syed Mohammed & 
v. State of Andhral.. The same view was taken by the Mysore High Court in 

o the State of Mysore v. Sarvatula & Co.?. 

A consideration of the relevant provisions of the Act and the Rules made there- 
under shows that the charging section' is section 3 (1)-and the general rule in tax- 
ation at multiple points on the total turnover of the dealer, but in the case of sale of 
certain specified articles a departure has been made and tax at single point is leviable 
provided certain conditions and restrictions as to licences which are envisaged in 
section 5 and laid down in the rules are’ complied with and thatrule 16 (5) of the 
‘Turnover and Assessment Rules is not ultra vires. i - 


It was then contended that the provision as to licensing and taxation in the 
case of licensed dealers and tanners ata single point and a taxation at multiple 
points in the case of unlicensed dealers were violative of Article 14 of the Consti- 
tution. But we did not allow this point to be taken because it was not raised in the 
High Court and was raised for the first time. in this Court. In our opinion the 
judgment of the High Court in regard to the ulira vires nature of rule 16 (5) and the 
inapplicability of section 6-A of the- Act was erroneous and the appeal must, there- 
fore, be allowed, the judgment and order of the High Court set aside and the 
respondent's petition dismissed. The respondent will pay the costs of the appellants - 
in this Court and in the Courts below. 3 


` 





Appea lallowed. 
SUPREME COURT OF INDIA. : 


TE. (Civil Appellate Jurisdiction.) 
Present: J. L. Kapur, M. HipAvATULLAH AND J. C. SHAH, JJ. 
The Travancore Rubber and Tea Co., Ltd. (In all the Appeals) .. Appellani* 
a . Vo. ; ; — 
The Commissioner of Agricultural Income-tax, Kerala (In all 
the Appeals) - - .. Respondent. 


Travancore-Cochin Agricultural Income-tax Act (XXII of 1950), section 5 (])—Expenses incurred for upkeep 
and maintenance of immature rubber plants which yield no incomegin the assessment year —If. permissible deduction 
in calculating assessable income of a rubber estate containing both mature and immature rubber trees. . 

Sums expended for purposes of superintendence weeding, forking, manuring, ete., of immature 
rubber trees which have not come into bearing and the annual expenses incurred for the upkeep an’ 
ND RS ae hi ge. C MC eee 

I. (1956) An.W.R. 298 : A.L.R, 1957 A.P. 2. 9 S.T.C. 593. 
408 : 1956 S. T.C. 465 at 472. ` 
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maintenance óf such rubber plants are permissible deductions in calculating the assessable agricultural 
income of a rubber estate already planted and containing both mature yielding rubber trees and alsd 
immature plants which have not come into bearing. It is no answer to the claim for a deduction that 


- the expenses in connection with the mature trees produced no return in that year. - 


Appeals by Special Leave from the Judgment and Order, dated the 6th December, 
1957, of the Kerala High Court in Agricultural Income-tax, Referred Cases Nos, 15, 
18 and 19 of 1955. M a. ae eh) E 

C. Ki Daphtary, Solicitor-General of India (Themas Vellapalty and M. R. K. 
Pillai, Advocates, with him), for Appellant (In all the Appeals.) f x 
Sardar Bahadur, Advocate for Respondent (In all the Appeals.) : 


The Judgment of the Court was delivered by : : N 
Kapur, 7.—These three appeals are brought by Special Leave against the Judg- 
. ment and Order of the High Court of Kerala and.arise out of a common jüdgment — . 
of that Court given in three Agricultural Income-tax References Nos. 15, 18 and 
19 of 1955. In the first reference the question raised:was : 7 "dE s 
* Whether under the Travancore-Cochin Agricultural Income-tax Act, 1950, in calculating the 
assessable agricultural income of a rubber estate already planted and containing bóth mature yielding. 
rubber trees and also immature rubber plant$ which have not come into bearing, the annual expenses 
incurred for the upkeep and maintenance óf such rubber plants, arc not a permissible deduction, and if 
so, whether the sum of Rs. 42,660-4-1 expended by the assessee in the relevant accounting year 
1952, under this head may be deducted;”’ - . VE AE 


and in the other two the question referred was = 


‘Whether the expenses incurred for the maintenance'and upkeep Gf immature rubber trees consti- 
tute a permissible deduction within the meaning of section 5 (j).of Act XXII of 1950;2” -, . is 


In all the réferences the questioris were answered. in:the negative aiid against the 
appellant. ` , E CRT anus un € VS : 

. The appeals relate to three accounting: years 1950, 1951 and 1952 (assessment 
years 1951-52, 1952-53: and: 1953-54). "The. appellants, have rubber plantations 
and in the accounting year 1950, corresponding to the assessment year 1951-52; 
the appellants had under cultivation 3,558.84. acres out of which 334.64 ‘acres Had. 
immature rubber trees. growing and the rest, łe., 3,924.20 acres: mature rubber 
yielding trees under cultivation. . In that year a sum of Rs::1,90,56-0-9, which. was 
expended for the upkeep and maintenance of immature portiori of the rubber planta-' 
tion, was allowed by the Agricultural Income-tax "Tribunal and at the instance of 
the.respondent a reference was made to the High Court under section: 60. (1).of the 
Agricultural Income-tax Act (XXII of 1950) hereinafter termed.the "Act'.and 


that was reference No. 18 of 1955. EA : 


During the accounting year 1951 corresponding.to the assessment year 1952-53 
the appellant had under cültivation a total area of 3,426.5 5 acres of which 3,091.91 
acres were mature rubber (yielding.trees and 334.64 acres had immature rubber 
trees. In that.year a-sum of Rs. 59,271-9-5 was the expenditure incurred for the 
‘upkeep and maintenance of immature portion of the rubber estate. That sum. was. 
allowed. by the- Agricultural Income-tax "Tribunal and at the instance-of the res- 
pondent a reference was made under section 60(1) of the Act to the High Court 
and that was reference No. 19 ‘of, 1955. . Tu | 


In Agricultural-Income-tax Reference No. 15 of 1955 which related to account- 
ing year 1952 and the assessment year 1953-54, the area under. cultivation was 
3,453.65 out of which 2,967.91 acres had mature rubber yielding trees and 485.74 
acres had immature rubber growing trees. In that year the amount expended on 
-the maintenance and tending of the immature rubber trees was Rs. 42,660-4-1. 
Tn that case, however, the Agricultural Income-tax Tribunal rejected the appel- 
lant's claim and disallowed the expenditure. At the instance of the appellant a 
-case was stated to the High Court under section 60(1) of thé Act and was answered 
jn*the negative and against the appellant. In all the cases the assessee company 
3s the appellant and the main question for decision is whether the amount expended 
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for the upkeep and maintenance of the immature rubber trees is a permissible 
deduction under section 5(j) of the Act. i 


The sbarging section under the Act is section 3 and section 5 relates to compu- 
tation of agricultural income. It provides:— ~ 3 


Seftion 5: “ The agricultural income of a person shall be computed after making the following: 
deductions namely :— - : 


(7) any expenditure (not being in the nature of capital expenditure or personal expenses of the: 
assessee) laidout orexpended wholly and exclusively for the purposeof deriving the agricultural 
income;". 


In regard to this income.the High Court. held : 


“We find it impossible to say that the amounts spent on the upkeep and maintenance of the im- 
mature rubber plants were laid óut or expended “‘for the purpose of deriving the agricultural income "', 
much less that they were laid out or expended ** wholly and exclusively for that purpose.” *"The agri- 
cultural income ”, in the context, can only mean the agricultural income obtained in the accounting 
year concerned and not the agricultural income of any other period.” 


In our opinion the High Court has taken an erroneous view of the relevant provi- 
sion. It is not denied that the expenditure claimed as a deduction was wholly.and. 
exclusively laid out for the purpose of deriving income but the use of the definite 
article “ the ” before agricultural income has given rise to the interpretation that 
the deduction is to be from the income of the year in which the trees on which the 
amount claimed was expended bore any income. In a somewhat similar case in 
Vallambrosa Rubber Co., Lid. v. Farmer! the expenditure of the kind now claimed 
was allowed under the corresponding provision of the English Income-tax Act. 
In that case a rubber company had an estate in which in the year of assessment 
only 3 produced rubber and the other $ was in process of cultivation for the 
production of rubber. It may be added that rubber trees do not yield any rubber 
until they are about six years old. The expenditure for the superintendence, weed- 
ing, etc., incurred by the company in respect of the whole estate including the non- 
bearing rubber estate was allowed on the ground that in arriving at the assessable 
profits the assessee was entitled to deduct the expenditure for superintendence, 
weeding, etc., on the whole estate and not only on the f of such expenditure. 
Lord President said at page 534: E 


** Well that is for the case quite correct; but it must be taken, as you must always take a Judge's. 
dicta, secundum materiam subjectum of the case that is decided. But to say that the expression of Lord 
Esher's lays down that you must take each year absolutely by itself and allow no expense except the 
expense which can be put against the profit which is reaped for the year is in my judgment to pressit 
much further than it will go." 2 


e ‘Counsel for the respondent relied upon a judgment of this Court in Assam, 
Bengal Cement Go., Lid. v. The Commissioner of Income-tax, West Bengal? and parti- 
cularly on a passage at page 983 where Bhagwati, J., observed : 

“ The distinction was thus made between the acquisition of an income-earning asset and the 


process of the earning of the income. Expenditure in the acquisition of that asset was capital expendi- 
ture and expenditure in the process of the earning of the profits was revenue expenditure.” 


But that case has no relevancy to the facts of the present case nor has that passage 
any applicability to the facts of the present case. The question there was whether 
certain payments made were by way of capital expenditure or revenue expendi- 
ture. The assessee acquired a lease from Government for twenty years and in addi- 
tion to paying the rent and royalties for the lease the assessee had to pay two further 
sums as ‘protection fees’ under the terms of the lease. Those sums were held to be 
capital expenditure inasmuch as they were incurred for the acquisition of an asset 
or an advantage of enduring nature and were no part of the workmg or opera- 


tional expenses for carrying on the business of the assessee. M 





1 
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iG 
In our opinion the amount expended on the superintendence, -weeding, etc., 
of the whole estate should have been allowed against the profits earned and it is nd 
answer to the claim for a deduction that part of those expenses produced no return 
in that year because all the trees were not yielding rubber in that year. 


We therefore allow these appeals, set aside the judgments and orders ‘of the 
High Court and answer the questions in favour of the appellant in all the three 
Agricultural Income-tax References. The appellant will have its-ĉosts in this Gourt 
and the High Gourt. One hearing fee in this Court. 


Appeals allowed. 


SUPREME COURT OF INDIA. 
(Civil Appellate Jurisdiction). 
PnzsENT :—J. L. Kapur, M. HiDAvYATULLAH AND J. C. Suam, JJ. 
The Commissioners of ees Income-tax, Trivandrum . Appellant* 


The Calvary Mount Estates (Private) Ltd. l .. Respondent. 


Madras Plantations Agricultural Income-tax Act (V of 1955), section 5 (e)—Expenses incurred for upkeep 
and maintenance of immature rubber plants which yield no income in assessment year—lf permissible deditotion 
in calculating assessable income of a rubber estate. . 


'The amount spent on the upkeep and maintenance of immature rubber trees in a rubber plan- 
tation is a deductible expenditure under section 5 (e) ofthe Madras Plantation Agricultural Income- 
tax Act (V of 1955). E 

. Appeal by Special Leave from the Judgment and Order, dated the 18th March, 
1958, of the Kerala High Court in 'Tax Revision Case No. 12 of 1957. 


Dr. V. A. Seyid Muhamad and Sardar Bahadur, Advocates, for Appellant. 


C. K: LE Selicitor-General of India (Thomas Vellapally, Advocate and 
S. N. Andley, F. B. Dadachanji, Rameshwar Nath and P. L. Vohra, Advocates of 
Mjs. Rajinder and Go., with him) for Respondent. 


The Judgment of the Court was- delivered by 


Kapur, 7.—This is an appeal by Special Leave against the judgment and order 
of the High Court of Kerala in Tax Revision No. 12 of 1957. 


= The respondent who is the assessee owned an estate of 590 acres in south Malabar 
district, now in Kerala State. Out of that area 85 acres were covered by Pepper, 
Arecanut, Paddy and Coconut cultivation while the rest, ł.e., 505 acres had rubbér 
plantations uponit. Ofthat area 235 acres were occupied by immature non-bearing 
rubber trees and 270 acres had mature rubber trees. The assessment relates to the 
year 1955-56, the accounting year being the year ending March 31, 1955. The res- 
pondent claimed from out of the income expenses relating to the maintenance and 
‘upkeep of immature non-bearing rubber. trees. The Agricultural Income-tax 
‘Tribunal held that the expenses incurred on the whole area under rubber plantations 
"were deductible expenses and remanded the case for ascertaining the expenses incurred 
in forking and manuring of the ‘‘ non-bearing and immature" rubber grown areas 
also. The appellant then preferred a revision application to the High Court under 
section 54. (1) of the Madras Plantations Agricultural Income-tax Act (V of 
1955). The High Court held that the amount spent on the upkeep and maintenance 
of immature rubber trees was a deductible expenditure under section 5 (e) of that 
Act which provides : 


Section 5 "f Computation of agricultural income : The agricultural income of a person shall be computed 
alter making the following deductions, namely :— 
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(e) any expenditure incurred in the previous year (not being in the nature of capital expenditure 

orepersonal expenses of the assessee) laid out or expended wholly and exclusively for the purpose of the 
~ plantation ;". 

"The provisidtis of section 5 (e) of the Madras Act, applicable to the present case, are 
the same as those of section 5 (j) of the Travancore-Cochin Agricultural Income-tax 
Act (XXII of 1950). The only difference is in the last few words. In place 
of“ for the purpose of the plantation" in the former, tae words “for the purpose of 
deriving the agrictltural income ” are used in the latter. If anything the words of 
the former Act dre more favourable to the respondent. 


In Civil Appeals Nos. 290-292 of 1959, which was an assessment under the Tra- 
vancore Cochin Act, we have decided the question of deductibility of sums expended 
for purposes of forking, manuring, etc., of immaturerubber trees.! That judgment 
"will govern this case also. This appeal therefor fails and is dismissed with costs in 
this Court and the High Court. 


Appeal dismissed. 
" SUPREME COURT: OF INDIA. 
(Criminal Appellate Jurisdiction). 
Present :—S. K. Das, M. HiDAYATULLAHR AND N. RAJAGOPALA Ayvancar, JJ 


* The State of Bombay (now Gujerat) .. Appellant* 
e . e. 4. 
Parshottam Kanaiyalal .. Respondent. 


Prevention of Food Adulteration Act (XXXVII of 1954), section 20 (1)— Construction—' Written 
e consent’—Who can give—If should name person to whom it is granted. 


As held by the High Court in this case, the plain grammatical meaning of section 20 (1) of 
Prevention of Food Adulteration Act (X XXVII of 1954) is that the written consent may be of the 
State Government or a local authority or a person authorised in that behalf by the State Govern- 
ment or a local authority. The prosecution can be instituted (i) by the State Government, (ii) 
by a local authority, (iii) by a person authorised by the State Government in that behalf or (iv) 
by a person similarly authorised by a local authority. Further the prosecution can also be 
instituted with the ‘ written consent’ of any of these four authorities. 


Cannanore Milk Supply Co-operative Society, In re,, (1956) 2 M.L.J. 465, overruled. 


The Statute does not in terms prescribe that the complainant should be named in the ‘written 
consent’. The reason of the rule could not suggest or imply such a condition. In the cases of written 
consent of the four categories, who can institute prosecution themselves, the emphasis is on the consent 
to the filing of the prosecution and not to the person filing it. The preliminary examination of the 
facts to ascertain the desirability and propriety of the prosecution is on the person or authority giving 
the consent—not of the person who figures as a complainant. The specification of the name of the 
complainant is not a statutory requirement.—the consent being to a specified prosecution granted by a 
competent person or authority. "The fact that the person to whom it is granted might not be a servant 
of the authority and therefor not subject to its control is not a cirzumstance which of necessity leads 
to the contrary conclusion. ; 


In the instant case the prosecution by the Food Inspector though not named in the * written 
consent’ granted by the Chief Officer of the Municipality authorised by it to grant the sanction 
fulfils the requirements of section 20 (1) of the Act. : 

Appeal by Special Leave from the Judgment and Order, dated 18th December, 
. 1957, of the former Bombay High Court in Criminal Revision No. 1671 of 1957; 
arising out of the Judgment and Order, dated the 7th June, 1957, of the Sessions 
Judge, Baroda, in Criminal Appeal No. 33 of 1957. 
H. R. Khanna and D. Gupta, Advocates, for Appellant. 
G. C. Mathur, Advocate (Amicus Curiae), for Respondent. 
'Fhe Judgment of the Court was delivered by 


Rajagopala Ayyangar, 7.—This appeal by Special Leave of this Court raises a 
very short point regarding the construction of sectior. 20 (1) of the Prevention of | 
Food Adulteration Act, 1954 (Central Act XXXVII of 1954). . 
———SÓÁÁ Ia Ia —————— —— À— À— — 

I. Since reported in Travancore Rubber and Tea Tax, Kerala, (1961) 1 S.C,J. 306: (1961) 1 
Co., Lid. v. Commissioner of Agricultural Income M.L.J.- (S.C.) 55 : (1961) An.W.R. (S.C.) 55 
*Criminal Appeal No. 56 of 1959. gist August, 1960. 
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The respondent owned a milk shop within the Municipal limits of the city of 
Baroda. The Food Inspector of the Municipality visited the shop on July 9, 1936, 


and purchased milk for analysis. This was sent to the Public Analyst and when his = - 


report was to the effect that the sample was'adulterated, the Inspector-applied to 
the Chief Officer, Borough Municipality, Baroda, for the.latter’s consent, for institu- 
ting criminal proceedings under the Prevention of Food Adulteration Att, 1954 
(referred to hereafter as the Act) against the respondent. A consent in writing to 
the initiation of this prosecution was given by the Chief Officeisand thereafter the 
complaint out of which this appeal arises was.instituted charging tht respondent with 
rs offence under section 16 read with section 7 of the Act for selling adulterated 
‘food. ; : f - 


The case was tried by the Special Judicial Magistrate, First Class, Baroda. 
Besides denying his guilt, the accused raised various technical objections, the prin: 
cipal of which was that the prosecution was incompetent because of non-compliance 
with the terms of section 20 (1) of the Act. This provision, omitting the Proviso 
‘to which it is unnecessary to refer, runs: 


“ No prosecution for an offence under this Act shall be instituted except by, or with the written 
consent of, the State Government or a local authority or a person authorised in this behalf by the State 
Government or a local authority.” 


The Magistrate overruled these objections and holding the accused guilty of* 
the offence charged sentenced him to pay a fine of Rs. 300 and in default to rigorous 
imprisonment for three months. Dealing with the objection based on section 
20 (1) of the Act with which alone we are concerned, the learned Magistrate said: 


“In the present case Baroda Municipal Borough is the local authority and it has authorised e 
the Chicf Officer and the Health Officer of the Municipality to grant sanction to institute proceedings 
under this Act by its Resolution No. 222 dated 7th May, 1956, the Chief Officer has given consent 
in writing to lodge this complaint against the present accused under the Act on 13th October, 1956. 
The said consent in writing is on record at Exhibit 10/7 and the copy of the Resolution of the Munici- 
pality empowering the Chief Officer and the Health Officer is also on record at Exhibit 18/8. Thus in 
the present case there is a valid consent in writing given by the Chief Officer who has been duly autho- 
rised in this behalf by the Baroda Municipal Borough, to institute proceeding against the present 
accused under the Act. . . . . .-. The Food Inspector can lodge the complaints under the 
Act if consent in writing is given by a local authority or a person empowered in this behalf by the 
local authority. The Food Inspector had in the present case submitted all the papers to the Chief 
Officer who has been invested with the powers by the Municipality to give consent in order to seek 
his necessary consent in writing before lodging the complaint against the present accused. And after 
going through the said papers the Chief Officer had duly given consent to him to lodge this complaint. 
It is true that the consent does not bear the name of the Food Inspector butit impliedly follows that 
the consent was given by the Chief Officer to the person. viz., the complainant Food Inspector who 
sought the permission and none else.” 


Against his conviction and sentence the respondent filed an appeal to the Court 
of the Sessions Judge at Baroda. The appellate Court set aside the order of qon- 
viction and sentence on the ground that the Food Inspector was not competent to 
institute the prosecution under section 20 (1) ofthe Act. Relyingon the decision of 
a single Judge of the Madras High Court in Cannanore Milk Supply Co-operative Society, 
In ret, the learned Sessions Judge held that under the terms of the section, the 
only authority with whose **written consent" a prosecution could be instituted was 
the State Government and that neither “the local authority? nor “the person ` 
authorized in that behalf by the State Government or the local authority ? were 
competent to grant “ written consents”? for the initiation of prosecutions. He, 
therefore, set aside the conviction and sentence and discharged the respondent. 


The matter was thereafter brought up before the High Court of Bombay by 
the State by an appeal later converted into a Criminal Revision Petition. The 
Icarned Judges of the High Court affirmed the order passed by the learned Sessions 
Judge. They disagreed with the Sessions Judge in his interpretation of section 
«20 (1) that a prosecution could not be instituted with “the written consent”? of any ' 
authority other than the State Government. "They, however, held that ** the written 
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consent " should name the person who could institute the complaint and that as 
‘$the consent ’’ in the present case had not named the Food Inspector as the person 

~ authorized to file the complaint, the prosecution was not legally initiated. It is 
from this'decision of the High Court that the State of Bombay, having obtained 
Special Leave of this Court, has brought this matter vp before us. 


There is here no dispute that ** the local authority ""—the Baroda Municipa- 
lity had authoriged the Chief Officer of the Municipality to grant consents under 
section 20 (1) of the Act for the filing of complaints in regard to offences under the 
Act. There is no dispute either that the Chief Officer granted on October 13, 1956, 
his “ written consent” to the filing of this complaint against the respondent. ‘The 

** consent is in the following terms: 


g “ Under authority vested in the Chief Officer of the Baroda Borough Municipality . 
sanction is hereby given for instituting prosecution against the following milk vendors for contravening 
the provisions of Government of India’s Prevention of Food Adulteration Act, 1954." 


'The name of the respondent, his address and the date of the offence are then 
` set out and it is followed by a paragraph which runs : 


* This sanction is accorded after going through Milk Analysis Report ‘and other pertinent docu- 
ments and the nature of offence committed by each of the above persons as required by section 20 of 
the Prevention of Food Adulteration Act, 1954.” 


We may, at the outset, point out that-we entirely agree with the learned Judges: 

*of the High Court in their view that on the terms of section 20 (1) a prosecution 

could be instituted with the written consent not merely of the State Government. 

but “of a local authority " or “a person authorized in this behalf by the State 

e Government or a local authority ". In our opinion, on the language of the sub- 

section no other construction appears possible. The learned Judges ofthe High 
Court said :— 


“ The construction which has been put by the learned Sessions Judge obviously ignores the two 
commas, which appear in the section before and after the clause * or with the written consent of” 
One of the commas precedes, and the other follows the clause “ or with the written consent of'" 
The plain grammatical meaning of this section is that the written consent may be of the State Govern- 
ment, or a local authority, or a person authorised in that behalf by the State Government or local 
authority. In our view, under this section, the prosecution can be instituted (1) by the State Govern- 
ment, (2) by a local authority, (3) by a person. authorised in that behalf by the State Government, or 
(4) by a person similarly authorised by a local authority. -Further, a prosecution can also be instituted 
with the consent of any of these four authorities.” 


Even apart from the two commas, the. construction which found favour with 
the learned Judge of the Madras High Court in Cannanore Milk Supply Co-operative 
BUM In re}, is not possible without the sub-section being rewritten in these terms : 


«€ 


. shall be instituted by or with the written consent of the State Govern- 
sfr or by: a local authority or a person authorised in this behalf by the State Government or a local 
authority," 


Without the insertion of the word “by” before the words “a local autho- 
rity," it would not be possible to exclude the written consents of local authorities, 
etc., from the content of the sub-section. 


-As already stated, the reasoning, however, by which the learned Judges of 
the High Court held the prosecution to be incompetent was that “the written 
consent" did not in terms, name the person “‘in whose favour” the sanction or 
* written consent" was given. The learned Judges stated: 

** A written sanction of the nature which we have in the present case, or a written consent, with- 
out mentioning the person to whom such consent or sanction is given, would, in our view, not be 
a sufficient compliance with the terms of the sanction. . . . . . The present written consent 


does not mention the name of the Food Inspector as the person competent to institute the prosecution 
and therefore we must hold that the institution of the prosecution, was without jurisdiction." 


The learned Counsel for the appellant-State challenged the correctness of 
this construction. He referred us to the analogy of the decisions rendered on sec- 
(o——————————— M ———M—— 
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tion 197 of the Criminal Procedure Code where. it has been held that ** the sanc- 
tion ” referred to need not name the person who couldinstitute the prosecution. 
We consider it unnecessary to canvass the relative scope of the language of section 
197 of the Criminal Procedure Code and of section 20 (1) of the Preventión of Food 
Adulteration Act. We prefer to rest our decision on the terms section 2p(1) it- 
self. ‘To start with, the Statute does not in terms prescribe that the complainant 
shall be named in the “ written consent”. The only question, therefore, is whe- 
ther such a limitation or condition could be gathered as a necessary intendment 
of the provision. In the first place, the reason of the rule could not suggest or 
imply such a condition. The rule has undoubtedly been designed to prevent the 
launching of frivolous or harassing prosecutions against traders. It therefore pro- 
vides that the complaint should be filed, either by a named or specified authority or 
with the written consent of such authority. To read by implication that before granting - 
& written consent, the authority competent to initiate a prosecution should apply 
its mind to the facts of the case and satisfy itself that a prima facie case exists for 
the alleged offender being put up before a Court appears reasonable, but the fur-. 
ther implication that the complainant must be named inthe written consent does 
not, in our opinion, follow. In the present case, the Analyst’s Report was before 
the Chief Officer of the Municipality and it was after considering that report and 
the connected documents that the written consent or sanction was given. In the 
second place, the sub-section itself contains an indication that the written con- 
sent is for the launching of a specified prosecution, and not one “‘in favour ”.of ae 
complainant authorising him to file the complaint. Omitting for the moment the 
State Government and “ the local authority ^ which are specified in the provision 
as competent by themselves to initiate prosecutions, persons “authorised by” 
these two authorities are further included. The expression “‘ person authorised 
in this behalf" obviously refers to a named person who is so authorised. In tlie 
case of these four categories, the authority or person filing the complaint has itself 
or himself to consider the reasonableness and propriety of the prosecution and be 
satisfied that the prosecution is not frivolous and is called for. Turning next to 
the other class, the relevant words are “no prosecution........ shall be instituted \ 
except........ with the written consent of. ....... 7". Here the emphasis is on the 
consent to the filing of the prosecution, not to the person filing it. The prelimi- ` 
nary examination of the facts to ascertain the desirability and propriety of the 
prosecution is in this last case, the responsibility of the person or authority giving 
the written consent—not of the person who figures as the complainant. The two 
classes are distinct and the employmént of different phraseology to designate the 
two types of devolution of authority, constitutes an indication that in the second 
class of cases—where prosecutions are filed on the basis of written consents grant- 
ed by the competent person or authority, the specification of the name of the com- 
plainant is not a statutory requirement—the consent being to a specified prosecution. 
We, therefore, consider that the prosecution in the present case was instituted on 
a complaint which fulfilled the requirements of section 20 (1) of the Act. 


One part of the reasoning of the learned Judges of the [High Court was, that 
in the absence of persons being named in the written consent, a complaint, might 
be lodged by persons over whom “ the local authority" would have no control ` 
and that for this reason it was necessary to adopt the construction which they did 
of section 20 (1), namely, that the written consent should name the person autho- 
rised to file the complaint. In our opinion, this apprehension is not justified, 
for the written consent has to be filed by the complainant in order to enable the 
complaint to be entertained, and it is not as if the written consent will be availa- 
ble to all and sundry to be filed before the Magistrate. Besides, even on the rea- 
soning of the learned Judges of the High Court there is no restriction as to the per- 
son who might be named as authorised to file the complaint. Normally, of course, 
the persgn named would be an officer of the Municipality, but theoretically there 
is a possibility that the person named might not be a Municipal servant, and if 
^ the written consent” is in favour of such a person, the Muncipal authority would 
Pave no administrative control over him. The complication referred to by the 
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learned Judgés would still be there, even though a person be named in the written 


' consent givem by the local authority. We, therefore, consider that this is not a 


circumstance which of necessity leads to the construcion that the complainant 
ought to be named in the “ written consent" under section 20 (1). 


.  The'respondent was not représented before this Court, and in view of the 
importance of the matter, Mr. G. C. Mathur was requested by the Court to appear 
as amicus curiae andewe express our thanks to him for the assistance he rendered 


us. ? 


The appeal is accordingly allowed, -the order of the High Court is set aside, 


. and that of the Magistrate restored. 


Appeal allowed; order of the Magis- 
i ~ trate restored. 


SUPREME COURT OF INDIA. ee 
ec . (Original Jurisdiction.) 


Present :—S. K. Das, M. HipAvATULLAM, K. C. Das Gupta, J. C. SHAH 
AND N. RAJAGOPALA Ayyancar, JJ. : - 


"Gazula Dasaratha Rama Rao ; .. Petitioner* 
e e e y 
The State of Andhra Pradesh and others .« Respondents. 


e. Madras Hereditary Village Offices Act (III of 1895), section 6 (1)—If void as infringing fundamental 
rights under Articles 14 and 16 of the Constitution of India (1950). 


The Office of Village Munsif under the Madras Hereditary Village Offices Act, 1895, is an office 
under the State within the meaning of clauses (1) and (2) of Article 16 of the Constitution. Article 
16 (1) guarantees equality of opportunity for ali citizens in matters relating to employment or appoint- 
ment to any office under the State; and clause (2) prohibits discrimination on certain grounds in 
respect of any such employment or appointment. Article 16 mentions * descent ” as one of the 
prohibited grounds of discrimination. 


There can be no doubt that section 6 (1) of the Madras Village Offices Act does embody a prin- 
ciple of discrimination on the ground of descent only. It says that in choosing the persons to fill the 
new offices, the Collector shall select the person whom he may consider the best qualified from among 
the families of the last holders of the offices which have been abolished. This is discrimination on the 
ground of descent only and is in contravention of Article 16 (2) of the Constitution and renders section 


6 (1) of the Village Offices Áct void to that extent. 


Petition under Article 32 of the Constitution of India for enforcement of 
Fundamental Rights. 


' A. V. Viswánatha Sastri, Senior Advocate (G. Gopalakrishnan, Advocate of M/s. 
Gagfat & Co., Advocate, with him), for Petitioner. 


D. Narasa Raju, Advocate-General of Andhra Pradesh, (D. Venkatappayya Sastry 
and J. M. Sen, Advocates, with him), for Respondents Nos. 1-3. 


T. V. R. Tatachari, Advocate, for Respondent No. 4. 
'The Judgment of the Court was delivered by 
S. K. Das, f.—This is a writ petition under Article 32 of the Constitution. 


* Gazula Dasaratha Rama Rao is the petitioner. The respondents are (1) the State 


of Andhra Pradesh, (2) the Board of Revenue, Andhra Pradesh, (3) the Collector 
of Guntur in Andhra Pradesh and (4) Vishnu Molakala Chandramowleshwara Rao. 
The petitioner prays that this Court must declare section 6 of the Madras Heredi- 
tary Village-Offices Act, 1895 (Madras Act III of 1895), hereinafter called the Act, 
as,void in so far as it infringes the fundamental right of the petitioner under Articles 


- 14 and 16 of the Constitution, and further asks for an appropriate writ of direction, 


quashing certain orders passed by. respondents 1 to 3 in favour of respondegt No. 4 
in the matter of the latter’s appointment as Village Munsif of a newly constituted 





“@e 
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village.called Peravalipalem, When this petition first came up for hearing we i 
directed a notice to go to other States of the Union inasmuch as the question raised. 
as to the constitutional validity of the law relating to a hereditary.village office was" 
of a general nature and might arise in relation to the existing laws in force in other- 
States. Except the State of Andhra Pradesh which has entered appearance through.. 
its Advocate-General, none of the other States have entered appearance. The 

- Advocate-General of Andhra Pradesh has appeared for respondents 1 to 3, and. 
respondent 4 has been separately represented before us. Thee respondents have 
contested the application and have pleaded that section 6 of the Act does not. 
violate any fundamental right, nor are the impugned orders of respondents 1 to 3 
invalid in law. 


The short facts are these: Village Peravali in Tenali taluq of the district of , 
Guntur in the State of Andhra Pradesh was originally comprised of a village of 
the same name and a fairly large hamlet called Perivalipalem. The two were divid- ` 
ed by a big drainage channel. It is stated that for purposes of village administra- 
tion the villagers felt some difficulties in the two being treated as one unit. So the 
villagers, particularly those of the hamlet, put in an application to the Revenue 
authorities for constituting the hamlet into a separate village. This application. 
was recommended, by the Tehsildar and was accepted by the Board of Revenue and. 
the State Government. By an order dated August 25,.1956, Peravali village was 
bifurcated and two villages were constituted. The order was published in the- 
District Gazette on October 15, 1956, and was in these terms : A eut m 

“ The Board sanctions the bifurcation of Peravali village of Tenali taluk, Guntur district, into 
two villages, viz., (1) Peravali and (2) Peravalipalem along the boundary line shown in the map sub-- 


mitted by the Collector of Guntur with his letter Re. A-4. 28150/55, dated goth June, 1956. These 
orders will come into effect from the date of publication in the District Gazette. 


2. The Board sanctions the following establishments on the existing scale of pay for the two: 
villages : : 
Peravali :— 
1 Village Munsif. 
1 Karnam. 
1 Talayari. 
3 Vettians. 
Peravalipalem :—~ 
1 Village Munsif. 
1 Karnam. 
1 Talayari. 
1 Vettian.” d 
It is convenient to read at this stage sub-section-(1) of section 6 of the Act under 
which the bifurcation was made : 

. “Section 6 (1). In any local area in which this Act is in force the Board of Revenue may, subject. 
to rules made in this behalf under section 20, group or amalgamate any two or more villages or portions. 
thereofso as to form a single new village or divide any village into two or more villages and, thereupon, 
all hereditary village offices (of the classes defined in section 3, clause (1), of this Act) in the villages. | 
or portions of villages or village grouped, amalgamated or divided as aforesaid, shall cease to exist 
and new offices, which shall also be hereditary shall be created for the new village or villages. In 


choosing persons to fill such new offices, the Collector shall select the persons whom he may consider 
the best qualified from among the families of the last holders of the offices which have been abolished.” 


On the division of the village into two villages, all the hereditary village offices. 
of the original village ceased to exist under the aforesaid sub-section, and new offices 
were created for the two villages. We are concerned in this case with the appoint- 
ment to the office of Village Munsif in the newly constituted village of Peravali- 
palem. In accordance with the provisions of sub-section (1) of section 6 and cer- 

. tain Standing Orders of the Board. of Revenue, the Revenue Divisional Officer,- 
Tenaliginvited applications for the post of Village Munsif of Peravalipalem. 
-Eight applications were made including one by the petitioner and another by res- 

ondent 4. Respondent 4,. be it noted, is a son of the Village Munsif of the old 
village Peravali. By an order dated October 18, 1956, the Revenue Divisional 
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Officer, appointed the petitioner as Village Munsif of Peravalipalem. From 
the order of the Revenue Cevisional Officer, respondent 4 and some of the other 
unsuccessful applicants preferred appeals to respondent 3, the Collector of Guntur. 
By an order dated April 1, 1957, respondent 3 allowed: the appeal of respondent 
4 and appointed him as Village Munsif of Peravalipalem. In his order respon- 
dent 3 said: 
“Shri V. Chandramowleswara Rao is qualified for the post. He is the son of the present Village 
Munsif of Peravali and is, therefore, heir to that post. . . ... Section 6 (1) of the Hereditary 
. Village Offices Act states that in choosing a person to fill a new office of this kind the Collector shall 
select the person whom he may consider best qualified from among the family of the last holder of the 
office which has been abolished. The Village Munsif’s post of the undivided village of Peravali was 
` abolished when the village was divided and the new post of Village Munsif of Peravalipalem has to be 
filled up from among the family of the previous Village Munsif. The same instructions are contained 
in Board's Standing Order 148 (2)? >. tis 
: The petitioner-then carried an appeal from the order of respondent 3 to the 
Board of Revenue. By an order- dated Api 24, 19 58, the re paad, dismissed the appeal 
and stated: - 

“According to: section 6,in chicos the person to fill in a new office like this, the Collector shall 
select the person whom he coüisiders best qualified from among the families of the last holders of the 
new office, which have been abolished. Here the office of the. Village Munsif was abolished and two 
office shave been created. As the last holder of the office was appointed to the new village, Peravali, 
«fter. bifurcation", the. Collector has appointed thé son of the last office holder as Village Munsif. of 
Peravalipalem, ashe is the nearest heir. The appellant before the Bcard cannot claim any preference 
Over the-son of the last office holder. The Board, therefore, holds that the Collector’ s order is in accor= 
dance, with the law:on the subject. No interference i is, therefore, called'for.”?, — * 

The petitioner then moved responderit 1,-but without success. Thereafter, he filed 
he. present wiit- petition.- 
The petitioner relies. mainly on clauses (1) and. (2) of Article 16 of the Constitu- 
tion.. We may read those clauses here: : NE | 
< Article 16 (1). There shall :be equality of opportunity for all citizens in 1 matters relating to 
employment or appointment to'ary office under the State. . 
, (2) No citizen, shall; on grounds only of religion, race, caste, sex, descent, , place of birth, 
residence or any of them, be ineligiblé for, ' or discriminated against in respect of, any employment ç or 
office under the State.” - 


On behalf of the petitioner it Kaś been contended that (1). the'office of Village Munsif 
of Peravalipalem is an office whder the State; and (2) respóndehts 1 to 3 in passing’ 
their orders in favour of respondent 4 expressly stated that they proceeded ori the 
basis of the hereditary principle laid down in section 6 (1)'af the Act and discriminated 
against him as a citizen on the ground of descent only. This discrimination, it is 
argued, violates the guarantee of equal opportunity enshrined in Article 16, clauses 
(1) and (2) ; and section 6 (1) of the Act to the extent that it permits such discrimi- 
nation is void under Article I 3 (1) of the Constitution. 


“The first question before us is if the office of Village Munsif under the Act is an 
Office under the State within the meaning of clauses (1) end (2) of Article 16 of the 
Constitution. For determining that question it is necessary to examine the scheme 
and various provisions of the Act. The Long Title shows that it was an Act made to 
repeal Madras Regulation VI of ee and for other purposes. The purposes men- 
tioned in the Preamble are 
* to provide more precisely for the succession to certain hereditary Village Offices in the State ; 
for the hearing and disposal of claims to such offices or the emcluments annexed thereto ; for 

* the appointment of persons to hold such offices and the control of the holders thereof ; and for 
certain other purposes.” 
Section 3 of the Act refers to classes of village. offices to which the Act applies and 
Village Munsif is one of such offices. Under section 4°‘‘ emoluments ” of the office 
means and includes (7) lands ; (i) assignment of revenue payable in respect of lands ; 
(iii) fees in money or agricultural produce ; and (iv) money-salaries and all other 

. kinds of remuneration granted or continued in respect of, or annexed to, any office by 
the State. Section 5 lays down that the emoluments of village offices, whether such 
offices be or be not hereditary, shall not be liable to be transferred or encumfered in 
any manner whatsoever and it shall not be lawful for any Court to attach or sell such 
emoluments or any portion thereof. Sub-section (1) of section 6 relates to the group-* 
ing or division of villages ; this sub-section we have already read. Sub- section (2) 
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of section 6 gives a right to the Board of Revenue, subject to the approval of Govern- 
ment, to reduce. the number of village offices, and on such reduction the Collector is 
empowered to dispense with the services of the officers no longer required. Sub-sec- 
tion (3) of section 6, which was subsequently added in 1930 says that a ‘minor shall 
not be ineligible for selection by reason of his-minority only, Section 7 gtates the 
circumstances in which the Collector may, of his own motion or on complaint and 
after enquiry suspend, remove or dismiss, etc., some of the village officers mentioned 
in section 3. A similar power of punishment is also given to tHe Tehsildar. Under 
these provisions the Collector may suspend, remove or dismiss the Village Munsif. , 
Section 10 lays down certain rules which are to be observed in making appointments 
to some of the village offices and these rules lay down, among other things, the general . 
qualifications requisite-for appointment to the offices.in question: For example, for 
the appointment to the office of Village Munsif no person is eligible unless he has 
attained the age of majority, is physically and mentally capable of discharging the 
duties of the office, has qualified according to the éducational test prescribed for the 
office by the Board of Revenue, has not been convicted by a Criminal Court of any 
offence which, in the opinión of the Collector, disqualifies him for holding the pffice 
and has not been dismissed.from any post under.the Government.on any ground 
which the Collector considers sufficient to disqualify him for holding the office. One 
of the qualifications prescribed by section 10 as it originally stood required that the 
applicant must be of the male sex, This requirement was deleted by the Adaptation" 
(Amendment) Order of 1950, presumably to bring the section into conformity with 
Articles 15 and 16 of the Constitution which prohibit discrimination on the ground of 
sex. Sub-section 10 says that-the succession shall devolve on asingle heir accord- 
ing to the general custom and rule of primogeniture governing succession to imparti-, 
ble zamindaris in Southern India. ` Sub-section (3) of section 10 says that where the 
next heir is not qualified, the Collector ` shall appoint the person next in order of 
succession who is so qualified; and, in the absence of any such person in the line of 
succession, may appoint any person duly qualified. Sub-sections-(4), (5) and (6) 
of section 10 deal with matters with which we are not directly concerned. Section 
11 lays down the rules to be observed in making appointments to certain offices in 
proprietary estates and one of the rules is that succession shall devolve in accordance 
with the law or custom applicable to the office in question. - Section 13 in effect says 
that any person may sue before-the Collector for any of the village offices specified in 
section 3 or for the recovery of the emoluments of any such office on the ground that he 
is entitled to hold such office and enjoy such emoluments — 'here are some provisos 
to the section which lay down limitations on the right of suit. With those limitations 
we are not concerned in the present case. Section 14 lays dowri the period of limita- 
tion for bringing a suit, Sections 15, 16 and 17 relate to the transfer and trial of 
such suit and the decrees or orders to be passed therein. Section 20 empowers the 
Board of Revenue to make rules and section 21 bars the jurisdiction of Civil Courts. 
Section 23 provides for appeals. ` Ec : rr a 
The above gives in brief the scheme and provisions ofthe Act. These provisions 
show, in our opinion, that the office of Village Munsif under the Act is an office,under 
the State. The appointment is made by the Collector, the emoluments are granted 
or continued by.the State, the Collector has disciplinary powers over the Village: 
Munsif including the power to remove, suspend or dismiss him, the qualifications for 
appointment can be laid down by the Board of Revenue—all these show that the - 
office is not a private office under a private employer but is an office under the State. 
The nature of the duties to be performed by the Village Munsif under different provi- 
sions of-the law empowering him in that behalf also shows that he holds a public 
office. He not only aids in collecting the revenue but exercises power of a magis- 
trate and of a Civil Judge in petty cases. He has also certain police duties as to 
repressing *and informing about crime, etc. - ; : 
The learned Advocate-General appearing for respondents 1 to 3 has contended 
that the expression ** office under the State” in Article 16 has no referenc to an 
gffice like that of the Village Munsif, which in its origin was a customary village 
office later recognised and regulated by law. Hi contention is that the express. : 
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sion has reference to a post in a Civil Service and an ex-cadre post under a contract 
of service, as are referred to in Articles 309 and 310 in Part XIV of the Constitu- 
tion relatipg to the Services under the Union and the States. He has referred in 
support of his contention to Ilbert's Supplement to the Government of India Act, 
1915, page 261, where a similar provision with regard to the Indian Civil Service 
has been referred to as laying down that T 


“no native of Biftish India......... is by reason only of his religion, place of birth, descent, 
or colour, or any of them disabled from holding any place, office or employment under. His 
Majesty in India ” 
and has pointed out that the aforesaid provision reproduced section 87 of the Act of 
1833 and historically the office to which the provision related was an office or 
er ployment in a Service directly under the East India Company or the Crown. 
He also referred to section 298 of the Government of India Act, 1935, which said 
inter alia that ‘ 


"no subject of His Majesty domiciled in India shall on grounds only of religion, place of 
birth? descent, colour or any of them be ineligible for office under the Crown in India”. . 


Thé argument of the learned Advocate-General is that Article 16 embodies. 
the same principle as inspired the earlier provisions referred to above, and like the 

" earlier provisions it should be confined to an office or post in an organised public 
service ox an ex-cadre post under a contract of service directly under the Union or the 
State. He has further suggested that the deletion of the requirement as to sex in 
section 10 ofthe Act was by reason of Article 15 and not Article 16 of the Constitution. 

e The argument is plausible, but on a careful consideration we are unable to accept it 
as correct. Even if we assume for the purpose of argument that Articles 309 and 310 
and other Articles in Chapter I, Part XIV, of the Constitution relate only to an 
organised public Service like the Indian Administrative Service, etc., and ex-cadre 
posts under a direct contract of service which have not yet been incorporated into 
a Service, we do not think that the scope and effect of clauses (1) and (2) of 
Article 16 can be cut down by reference to the provisions in the Services Chapter of 
the Constitution. 


Article 14 enshrines the fundamental right of equality before the law or the equal 
protection of the laws within the territory of India. It is available to all, irrespective 
of whether the person claiming itis a citizen or not. Article 15 prohibits discrimina- 
tion on some special grounds—religion, race, caste, sex, place of birth or any of them. 
It is available to citizens only, but is not restricted to any employment or office under 
the State. Article 16, clause (1), guarantees equality of opportunity for all citizens 
in matters relating to employment or appointment to any office under the State ; and 
clause (2) prohibits discriminatin on certain grounds in respect of any such employ- 
ment or appointment. It would thus appear that Article 14 guarantees the generat 
right ofeqality ; Articles 15 and 16 are instances of the same right in favour of citizens 
in some special circumstances. Article 15 is more general than Article 16, the latter 
being confined to matters relating to employment or appointment to any office under 
the State. Itisalso worthy of note that Article 15 does not mention ‘descent’ as one 

"of the prohibited grounds of discrimination, whereas Article 16 does. We do not 
see any reason why the full ambit of the fundamental right guaranteed by Article 16 
in the matter of employment or appointment to any office under the State should be. 
cut down by a reference to the provisions in Part XIV of the Constitution which relate 
to Services or to provisions in the earlier Constitution Acts relating to the same sub- 
ject. These Service provisions do not enshrine any fundamental right of citizens ; 
they relate to recruitment, conditions and tenure of service of person, citizens or 
otherwise, appointed to a Civil Service or to posts in connection with the affairs of the 

* Union or any State. The word ‘State’!, be it noted h s a different connotation ine 
Part III relating to Fundamental Rights : It includes the Government anel Parlia- 
ment of India, the Government and Legislature of each of the States and all local or 
other authorities within the territory of India, etc. "Therefore, the scope and ambi 
ofthe Service provisions are to a large extent distinct and different from the scope and 
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ambit of the fundamental right guaranteeing to all citizens an equality of opportunity 
in matters of public employment. The Premble to -Constitution states that one 
of its objects is to secure to all citizens equality of status and opportunity ; Article 16 
gives equality of opportunity in matters of public employment. We think that it 
would be wrong in principle to cut down the amplitude of a fundamental right by 
reference to provisions which have an altogether different scope and purpose. Arti- 
cle 13 of the Constitution lays down inter alia that all laws in forcesin the territory of 
India immediately before the commencement of the Clonstitution, ¢n so far as they - 
are inconsistent with fundamental rights, shall to the extent of the inconsistency be: 
void.. In that Article ‘Law’ includes custom or usage having the force of law. There- . 
fore, eveni if there was a custom which has been fecogriised by law with regard to'a 
hereditary village office, that custom. must yield to a fundamental right. Our. 
attention has also been drawn to clause’ (4), of Article 16 which enables the State to ` 
make provision for the reservation of appointments or posts in favour of any back- . 
ward class of citizens which, in the opinion of the State, is not adequately represent- 
ed in the servicesunder the State. : The.argument is that this clause réfers to appoint- - 
ments or posts and further. talks of inadequate representation in the services, And 
the learned Advocate-General has sought to restrict the scope of clauses (1) and (2) 
of Article.16 by reason of theprovisions in clause (4). We are not concerned in this- 
case with the true scope and'effect of clause, (4) and we express no opinion with re- 
'gard'to it. All that we say is that the expression * office under the State’ in clauses 
( 1) and (2) of Articlé 16. must be given its natural meaning.. E 


"We:are. unáble;. therefor e, to accept the argument of the learned Aoa 
General that the expression ‘office under the State’ in-Article 16 has a restricted con-- 
notation and does not .includé a village ‘office like that of the Village Munsif. In, 
M. Ramappa v Sangappa and others 1, the question arose whether certain village offices ` 
governed by the-Mysore. Villages Offices: Act; 1908, were offices of profit under thé ` 
Government of any State within the meaning of Article 191 of the Constitution. 
This Court held that. fhes offices 'v “were offices ‘of pon unde ihe Sovemnment amd. 
said: | g f - 

“ An office has to be held under someone for it is impossible to conceive of an office held under 
noone. The appointment being by the Governnierit, the office to which itis made must be held under 
it, for there is no one else.under whom it can- be held. The learned Advocate said that the office was 


held under the Village community. , But such á “thing. i is an impossibility for village communities - 
have since'a very long timé, ceased to haveany corporate existence.’ 


. Learned’ Counsel for respondent 4 has presented a somewhat different, argu- 
ment òn this question. He has submitted that the office of, Village Munsif is not 
merély an office simpliciter ; but it is an office cum property. His argument is that 
Article 16 does not apply to a hereditary village office because a'person entitled tq it 
under the-Act has a pre-existing right to the office and its emoluments, which he can - 
enforce by a suit. We now proceed to consider this argument. : 


Learned Counsel for-respondent 4 has relied on the decision of this Court in 
Angurbala Mullick v. Debabrata Mullick?*, where it was held that inthe conception of 
shebaiti under Hindu law, both the elements of office and -property, of duties and 
personal interest, are mixed up and blended together ; and one of the elements cannot 
be detached fiom the other. He has argued that on ‘the samie analogy the office of a 
Village Munsif must be held to be an office cum property. We do not think that the 
analogy holds..'As this Court pointed out in Kalipala Chakraborti and another v 
Palani Bala Dévi and others*, shebaitship is property of a peculiar and anomalous charac- 
ter and it is difficult to say that it comes under the category of immovable property as’ 
itis known to law. As to the office of a Village Munsif under the Act, the provisions 
of the Act itself and a long line of decisions make it quite clear that what go with the 
affice are its emoluments, whether in the shape of land, assignment of revenue, agricul- 
tural produce, Ones salary or any other kind of remuneration. These emoluments 
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are granted or continued in respect of, or annexed to, the office by the State. This 
is made clear. by section 4 ofthe Act. Apart from the office there is no right to the 
emoluments. In other words, when a person is appointed to be a ** Village Munsif” 
it is an appointment to an office by the State to be remunerated either by the use of 
land ox by money, salary, etc.; it is not the case of a grant of land burdened with ser- 
vice, a distinction which was explained by the Privy Council in Lakhamgouda Basav- 
prabhu Sardesai v. Baswantrao and others!. In Venkata v. Rema?, where the question for 
decision was the éffect of the enfranchisement of lands forming the emoluments of 
the hereditary village office of Karnam, it was pointed out: l 


“ Emoluments for the discharge of the duties of the office weze provided either in the shape of 
Wand exempt from revenue or subject to a lighter assessment, or of fees in grain or cash, or of both land 
and fees. : . 


' When the emoluments consisted of land, the land did not become the family property of the 
"person appointed to the office, whether in virtue of an hereditary claim to the office or otherwise. It 
was an appanage of the office inalienable by the office holder and designed to be the emolument of the 
officer into whose hands socver the office might pass. If the Revenue authorities thought fit to dis- 
regard the claim ofa peron who asserted an hereditary right to the ofice and conferreditona stranger, 
the person appointed to the office at once become entitled to the lands which constituted its emolu- 
ment” : ea a 
*The-same view was re-affirmed in Musti Venkata Fagaunada Sharma v. Musti Veera- 
bhadrayya?, where the history of the office of Karnam was exmined andit was 
observed that the os 


“ Karnam of the village occupies his office not by hereditary or family"right, but as personal 
appointee, though in certain cases thàt appointment is primarily exercised in favour of a suitable 
person who is a member of a particular family ”. - 


This latter decision was considered by a Full Bench of the Madras High Court in 
Manubolu Ranga Reddi v. Maram Reddi Dasaradharami Reddit, and it was pointed out 
that their Lordships of the Privy Council; though they indicated the nature of the 
right which the Karnam had, did not consider the question whether on the creation-of 
an office undersecion 6 (1), the members of the family of the last holder of the abolished 
office had the right to compel the Collector to carry out the duty cast upon him by the 
section. It was held that section 6 (1) creates a right in the family which.can be 
enforced by suit. Learned counsel for respondent 4 has relied on this decision. It is 
worthy of note, however, that the decision was given on the footing that section 6 (1) 
was valid and mandatoryin character. No question arcse or.could at that time arise 
of.the contravention of a fundamental right guaranteed by the Constitution, by the 
hqreditary principle embodied in section 6 (1) of the Act. The decision proceeded 
on the footing that the Act recognised a ‘right vested in a family’ to the office in 
‘question and contained provisions to enforce that right. It did not proceed upon 
the footing that the family had a right to the property in the shape of emoluments in- 
dependent or irrespective of the office. In other words, the decision cannot be 
relied upon in support of the contention that a hereditary village office is like a 


* shebaiti, that is, office cum property. That was not the ratio of the decision. The 


ratio simply was this that the Act had recognised the right vested in family to the office 
in question. That decision cannot assist respondent 4 in support of his contention 
that Article 16, clauses (1) and (2), do not apply to the office, even though the 
-office is.an office under the State. In Ramachandurani Purshotham v. Ramachandurani 
Venkatappa and another”, the question was whether the office of Karnam was ‘property’ 
within the meaning of Article 19 (1) (f£. of the Constitution. It was held that it was 
not property within the meaning of that Article. The same view was expressed in 
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Pasala Rama Rao v. Board of Revenue, where it:was observed that the right to succeed 
to a hereditary office was not property and the relation back of an adopted son's 
rights was only with regard to property. -This view was not accepted ip Chandra 
Chowdary v. The Board of Revenue®, where it was observed that the fact that the 
adoption was posthumous did not make any difference and the adoptions being 
to the last office holder the adopted son must be deemed to have been in existence 
at the time of the death of the male holder and had the right ġo succeed to the 
office. lt was further observed that the office of a Village Munsif was ‘property’ so- 
as to attract the operation of the rule that the adoption related back to the date of 
the death of the last male holder. We are not concerned in this case with the doctrine 
‘of relation back in the matter of a posthumous adoption. The simple question be- 
fore us is whether the office, thoughit is an office under the State, is of such a nature 
.that clauses. (1) and.(2) of Article 16 of the Constitution are not attracted to it. 
We are of the view that there is nothing in the nature of the office which takes it 
out of the ambit of clauses (1) and (2) of Article 16 of the Constitution. “An office 
has its emoluments, dnd it would be wrong to hold that though the office is an office. 
under the State, it is not within the ambit of Article 16 because at a time prior to 
the Constitution, the law recognised a custom by which there was a preferential 
right to the office in the members of a particular family. The real question is— 
"is that custom which is recognised and regulated by the Act consistent with the 
fundamental right guaranteed. by Article 16 ? We do not agree with learned coun- 
sel for respondent 4 that the family had any pre-existing right to property im the 
shape of the emoluments of the office, iridependent or irrespective of the office. ` 
If there was no such pre-existing right to property apart from the office, then the 
answer must clearly be.that Article 16 applies and section 6 (1) of the Act in so 
far as it makes a discrimination on the ground of descent only, is violative of the 
fundamental right of the petitioner. - 


There can be no doubt that section 6 (1) of the Act does embody a principle 
of discrimination on the ground of descent only. It says that in choosing the per- 
sons to fill the new offices, the Collector shall select the persons whom he may con- 
sider the best qualified from among the families of the last holders of the offices 
which have been abolished. This, in our opinion, is . iscriminatión on the ground. 
of descent only and is in contravention of Article 16 (2) of the Constitution. 


Learned counsel for respondent 4 has also submitted that the petitioner can- 
not be permitted to assert the invalidity of section 6 (1) of the Act when he himself 
made an application for appointment as Village Munsif under the Act. He has 
drawn our attention to the decision in Bapatla Venkata Subba Rao v. Sikharam Rama- 
Krishna Rao3. That was a case where the appellant was appointed as a heredi- 
tary Karnam under the Act and but for the Act, he would not have had any claim 
to be appointed to the office of Karnam. It was held that he could not be 
permitted to contend for the first time in appeal that the very Act but for which he 
would not have had any right to the office, was unconstitutional. Apart from the: 
question whether a fundamental right can be waived, a question which does not. 
fall for consideration in this case, it is clear to us that the facts here are entirely 
different. The petitioner had the right to make an application for the new village: ' 
office and he was accepted by the Revenue Divisional Officer. Respondents 1 
to 3, however, passed orders adverse to him and in favour of respondent 4, acting 
on the principle of discrimination on the ground of descent only as embodied in. 
section 6 (1);of the Act. It is, we think, open to the petitioner to say that section. 
6 (1) of the Act in so far as it violates his fundamental right guaranteed under 
Article 16 of the Constitution is void and his application for appointment must,, 
therefore, pe decided on merits. 
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Finally, we must notice one other argument advanced by the learned Advo- 
cate-General on behalf of respondents 1 to 3. The argument is based on the dis- 
tinction between Articles 15 and 16. We have said earlier that Article 15 is, in 
one respect, more general than Article 16 because its operation is not restricted to 
publie, employment ; it operates in the entire field of State discrimination. But 
in another sense, with regard to the grounds of discrimination, it is perhaps less 
wide than Article 16, because it does not include ‘descent’ amongst the grounds of 
discrimination. , The argument before us is that the provision impugned in this 
case must be tested in the light of Article 15 and no: Article 16. It is submitted 
by the learned Advocate-General that the larger variety of grounds mentioned in 
Article 16 should lead us to the conclusion that Article 16 does not apply to offices 
where the law recognises a right based on descent. We consider that such an argu- 


ment assumes as correct the very point which is disputed. If we assume that Article 


I6 does not apply, then the question itself is decided. But why should we make 
that assumption ? If the office in question is an office under the State, then Article 


. 16 in terms applies ; therefore, the question is whether the office of Village Munsif 


is an office under the State. We have held that itis. It is perhaps necessary 
to point out here that clause (5) of Article 16 shows that the Article does not bear 
the restricted meaning which the learned Advocate- General has canvassed for 
because an incumbent of an office in connexion with the affairs of any religious 
or denominational institution need not necessarily be a member of the Civil Service. 


'For the reasons given above, we allow the petition. The orders of respon- 
dents 1 to 3 in repect of the appointment to the post of Village Munsif of Perava- 
lipalem in favour of respondent 4 are set aside and we direct that the application of 
the petitioner for the said office be now considered on merits by the Revenue autho- 
rities concerned on the footing that.section 6 (1) of the Act in so far as it infringes 
the fundamental right of the citizens of India under Article 16 of the Constitution 
is void. The petitioner will be entitled to his costs of the hearing in this Court. 


Petition allowed. 


SUPREME COURT OF INDIA 
(Civil Appellate Jurisdiction). 
PnEsENT:—S. K. Das, M. HDAYATULLAH AND J. C. SHAN, JJ. 


Guduthur Bros. .. Appellants* 
v. 
The Income-tax Officer, Special Circle, Bangalore .. Respondent. 


Income-tax Act (XI of 1922), section 28—Order imposing penalty for not filing 
return—Order passed without affording a hearing to the assessee—Appellate Assistant Com- 
missioner setting aside order as illegal—Effect—Right of Income-tax Officer to proceed to 
give a hearing and levy the penalty. 

Sub-section (3) of section 28 of the Income-tax Act requires that the penalty should 
not be imposed without affording to the assessee a reasonable opportunity of being heard. 
Where such opportunity was denied the order of the Income-tax Officer imposing penalty 
is vitiated by an illegality which supervened not at the initial stages of the proceedings, but 
during the course of it. Where the Appellate Assistant Commissioner points out the ille- 
gality and orders refund of the penalty, if recovered, it cannot but be interpreted as cor- 
recting the error and leaving it open to the Income-tax Officer to continue the prooceeding 
from the stage at which the illegality occurred; and correct the proceedings. 


No express remand for this purpose was necessary. The notice issued to ,the assessee 
io show cause why penalty should not be imposed on them did not cease to be operative. 
because the Appellate Assistan: Commissioner pointed out an illegality which vigiated the 
proceeding, after it was lawfully initiated. 

——— — se 
2 *C. A. No. 261 of 1958. . 22nd July, 1960. * 
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Appeal by Speeial Leave from the Judgment and Order dated the 6thi 
November, 1956, of the Mysore High Court in Writ Petition No. 215 of 1950. 
Advocaies of Messrs. Rajinder Naain  Co., for Appellants. : 


S. N. Andley, J. B. Dadachanji, Rameshwar Nath and P. L. Vohra, 


K. N. Rajagopal Sastri, Senior Advocate (D. Gupta, Advocate with him), 
for Respondent. - - i 


: . 
..The Judgment of the Court was delivered by _ y 


Hidayatullah, J.—This appeal has been filed with the Special Leave of 
this Court against a decision of the High Court of Mysore, by whieh it dis- 
missed in imine an application by the appellants under Article 226 of the Con- 
stitution for a writ of prohibition or some other appropriate writ against the" 
income-tax Officer, Bellary, Special Circle, Bangalore. 


The facts of the case are as follows. For the assesment year 1948-49, the 
appellants failed to file a return within the prescribed time and the Income- ` 
tax Officer, acting under section 28 (1) (a) of the Indian Income-tax Act, issued 
a notice to them to show cause why penalty should not be imposed. In 
answer to. this notice, the appellants filed a written reply and the Income-tax 
Officer proceeded to levy a penalty of Rs. 16,000 without affording a hear- 
ing to them as required vy the third sub-section of section 28 of the Income-tax* 
Act. The matter was taken up in appeal before the Appellate Assistant Commis- 
sioner of Income-tax, who, pointing out that an opportunity of being heard 
was not granted to the appellants, held. that the oder was defective. 
He therefore set aside that order and directed the refund of the penalty if it 
had been recovered. 


On receipt of the order, the Income-tax Officer issued a further notice 
ealling upon the appellants to appear before him, so that they might be given 
an opportunity of being heard. He-also intimated that if no appearance was 
made, then he would proceed to determine the question of penalty, taking 
into consideration only the written statement which had been filed earlier. 
Before, however, the Ineome-tax Officer could decide the case, the appellants 
fild a petition under Article 226 of the Constitution for the issuance of the 
writs mentioned above. This petition was dismissed in limine by the 
High Court holding that the contention raised by the appllants may perhaps 
be raised before the Income-tax authorities. The appellants thereupon applied. 
for Special Leave. to this Court and leave having been granted, this matjer 
comes up before us. 


There-is no question here that the requirements of section 28 (1) (a) of 
the Income-tax Act were not completely fulfilled. If the appellants had not 
filed their return, as they were required by law to do, the omission would 
attract clause (a) of sub-section (1) of section 28. We say nothing as- to that. - 
Sub-section (3) of section 28, however, requires that the penalty shall not be 
imposed without affording to the assessee a reasonable opportunity of being 
heard. This opportunity was denied to the appellants and therefore the order 
of the Income-tax Officer was vitiated by an illegality which supervened, not 
at the initial stage of the proceedings, but during the course of it. The order 
of the learned Appellate Assistant Commissioner pointed out the ground on 
which the illegality proceeded and his order directing the refund of the ; 
“penalty, if recovered, cannot but- be interpreted as correcting the error and 
leaving it open to the Income-tax Officer to continue his proceedings from .the 
stage at which the illegality occurred. No express remand for this purpose, 
as is contended was necessary. : 
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. Our attention was drawn to a decision of a learned Single Judge of the 
Kerala High Court reported in Jos Chacko Poothokaran v. Income-taz Officer, 
Ernakulam Circle’, in which, in similar circumstances, it has been held that 
since an appeal was not taken by the Commissioner of Income-tax to the 
Appellate Tribunal under. sub-section (2) of section 38, the order of the 
Appellate Assistant Commissioner became final and the Income-tax Officer 
could no longer ‘proceed to reassess the penalty. The reason ‘given is, in our 
opinion, beside the point. What the Appellate Assistant Commissioner did: 
was to vacate the order and direct refund of the penalty in view of an ille- 
gality which had occurred during the course of the assessment proceedings. 
On receipt of the record it was open to the Income-tax Officer to take up the 


‘matter from the point at which the illegality supervened and to correct his 


proceedings. It was pointed out in the course of the statement of the: case 
by the appellants that such proceedings could only be taken during the course 


‘of assessment proceedings and those proceedings are concluded. In our 


opinion, the notice issued to the appellants to show cause why penalty should 
not be imposed on them did not cease to be operative, because the Appellate 
Assistant Commissioner pointed out an illegality which vitiated the proceed- 
ing after it was lawfully initiated. That notice having remained still to be 
*disposed of, the proceedings now started can be described as during the course 
of the assessment proceedings, because the action will relate back to the time 
when the first notice was issued. aa 

In our opinion, the Income-tax Officer is well within his jurisdiction to 
continue the proceedings from the stage at which the illegality has occurred and 
to assess the appellants to a penalty, if any, which the circumstances of the: 
case may require. 

The appeal is accordingly dismissed with costs. 


Appeal dismissed. 


.SUPREME COURT OF INDIA. 
. (Civil Appellate Jurisdiction.) 
Present:—B. P. Sma, Chief Justice, P. B. GasenpracapKar, K. N. 
Wancxoo, K. C. Das Gupta anD J. C. SHAS, JJ. 
Raja Narayanlal Bansilal 
bd 9. 
Maneck Phiroz Mistry and another 


Companies Act (VII of 1913), sections 137, 138 and 140 and Companies Act (I of 1956), 
sections 239, 240 and 645—Order of the-Central Government under section 239 (2) of the 
New Act—Notices pursuant to the order—Validity—If Inspector appointed under the Old 


Appellant* 


Respondents. 


- Act could exercise powers conferred under the New Act—If section 240 of the New Act 


offends against Articles 14 and 20 (3) of the Constitution of India (1950). : 


The Inspector appointed under section 138 (4) of'the old Companies Act (VII of 1913), 
must, by legal fiction, which is authorized by section: 645c of the new Companies Act (I of 
1956) be deemed to have been appointed under section 235 of the New Act and therefore 
such an Inspector had the authority to issue the impugned notices under section 240 of 
the New Act. nee 

Taking into account the provisions of ‘Article 20 (3) of the Constitution of India, the 
right accorded thereunder would be available only where the prior proceedings are of a 
criminal nature instituted or continued before a Court of law or a Judicial tribunal, in 
accordance with the procedure prescribed in the statute which creates the offence,and regu- 
lates the procedure. The investigation carried on by the :nspectors is no more than the 


1. (1957) -32 LT.R. 648. bee 
*C. A. No. 268 of 1959. ES 31st August, 1960. 
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work of a faci-ünding commission and the fact that a prosecution may ultimately be 
launched against the alleged: offender will not retrospectively change the complexion or 
character of the proceedings held by the Inspector when he makes the investigation. 


Tf persons in charge of the management of the affairs of the company abuse their posi- 
‘tion that raises a problem, very different from ordinary misappropriation or.brgach of 
trust. Where the financial interest of a large number of citizens is'leftin charge of persons 
who manage the affairs of the company, it would be legitimate to treat such companies and 
their managers as a class by themselves (as distinct from other individwal citizens) and to 
provide for necessary safeguards and checks against a possible abuse of power. What 
Article 14 prohibits is class legislation; it does not, however, forbid reasonable: classifi- 
cation for the purpose of legislation. Thus article 14. is not violated either by section 239 
or section 240 of the New Act. 

‘Appeal from the Judgment and Deed dated the 3d September, 1958, of 
Whe former Bombay High Court in Appeal No. 28 of 1958. 


.. A, V. Viswanatha Sastri, Senior Advocate (Ganpat Rai and I N. Shroff, 
Advocates; with him), for Appellant. 


M. C. Setalwad, Attorney-General for India and JB. Sen, duos Adgo- ` 
eate (T. M. Sen, Advocate, with them), for Respondents. ' 


The Judgment of the Court was delivered by 


Gajendragadkar, J..—The appelant Raja Narayanlal Bansilal of Bombay 
is the Managing Agent of a Limited Company named the Harinagar Sugar 
` Mills, Ltd. By virtue of the power conferred on` him by section 137 of the 
Indian Companies Act, 1913 (VII of 1913) the Registrar wrote to the mills on 
November 15, 1954, that it had been represented to him under section 137 (6) 
that the business of the company was carried on in fraud, and so he called upon 
the company to furnish the information which he required as set out in a part 
of his letter (Exhibit-A). On April 15, 1955, the Registrar made a report 
(Exhibit-AA) to the Central Government under section 137. (5) of the said 
Act. This report showed that according to the Registrar the affairs of the com- 
pany were carried on in fraud of contributories and they disclosed an unsatis- 
factory state of affairs. The report pointed out that the appellant was the 
Managing Agent of the company as well as its promoter and that it was suspect- 
ed that under a fictitious name of Bansilal Uchant Account the company was 
advancing money to the several firms owned by the appellant which were ostensi- 
‘bly purchased from the company’s funds. The report further stated that 
between the years ending in September 1942 and 1951 about Rs. 19,200 were 
paid for Harpur Farm and Rs. 39,300 for Bhavanipur Farm, and accounts dis- 
closed: that the Uchant Account was chiefly operated upon for purchasing sugh 
lands out of the funds of the company though the purchase in fact was for and 
on behalf of the appellant. The Registrar also added that he had reason to 
believe that the Managing Agent was utilising the property of the company in 
some cases for his personal gain and concluded that, in his opinion, : a ease had 
been. made out for an investigation under section 138. 

" On receiving this report, on November 1, 1955, the Central Gotaa 
passed an order under section 138 (4) of the said Act (Exhibit-B) appointing 
the first respondent Maneck.P. Mistry, who is a Chartered Accountant, as an 
Inspector to investigate the affairs of the company from the date of its incor- 
poration. The said Inspector was asked to point out all irregularities and con- 
traventions of the provisions of the said Act or any other law, and make a full 
report as indicated in a communication which was separately sent to him. This 
separate communication (Exhibit-BB) prescribes the mode of enquiry which 
should beeadopted by Inspectors. It requires that while investigating the affairs 
of companies the Inspectors should bear in mind that for a successful prosecu- 
iion the evidence in support of a charge must be clear, tangible and cogent, 
and that their reports should specify with reference to the evidence collected 
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during investigations the points specified under paragraph 2 (a) to (e). In 
the course of their investigation -the Inspectors are asked to make use of the 
powers available to them under section 140 of the said Act including the right 
to examine a person on oath. The investigation should be conducted in private 
and the inspectors are not entitled to make publie the information received by 
them during the course of the investigation. 


Pursuant tp'the powers conferred on him by the said order respondent 1 
wrote to the appellant intimating to him that he would examine him on oath in 
relation to the business of the company under secticn 140 (2) of the said Act 
(Hxhibit-C). Meanwhile on April 1, 1956, the Companies Act of 1913 (VII 


of 1913) was repealed by the Companies Act of 1956 (I of 1956). For the sake 


of convenience we would hereafter refer to the repealed Act as the old Act and 
the Act which came into foree on April 1, 1956, as the new Aet. On July 26, 
1956, the Central Government purported to exereise its power under section 


"239 (2) of the new Aet and accorded approval to respondent 1 exercising his 


powers of investigating into, and reporting on, tke affairs of the appellant 
including his personal books of accounts as well as the affairs of the three 


. concerns specified in the order. These three concerns are M|s. Narayanlal 


Bansilal, who are the Managing Agents of Harinagar Sugar Mills, the Shan- 
*erile Food Products, Ltd. and. Harmagar Cane Farm. It appears that the 
appellant is the proprietor of the firm of Narayanlal Bansilal. After this 
order was passed respondent 1 served upon the appellant the four impugned 
notice (Exhibit-E collectively) on May 9, 1957; May 16, 1957; May 29, 1957; 
and June 29, 1957, respectively. These notices are substantially identical in 
terms, and so it would be sufficient for our purpose to set out the purport of 
one of them. The first notice called upon the appellant to attend the office of 
respondent 1 on the date and at the time specified for the purpose of being 
examined on oath in relation to the affairs of the company, and to produce 
before respondent l.all the books of accounts and papers relating to the said: 
eompany as mentioned in the notice. The appellant was further told that: 
in default of compliance with the requisition aforesaid necessary legal steps 
would be taken without further reference to him. The notiee contains a list 
of twelve items deseribing the several documents whieh the appellant was. 
required to produce before respondent 1. 


. After these notices were served on the appellant he filed a petition (No. 201 
of,1957) in the Bombay High Court and prayed that the High Court should - 
lissue a writ of certiorari or any other appropriate direction, order or writ 
under Article 226 of the Constitution ealling upon respondent 1 to produce . 
the records of the case relating to the notices in question and to set aside the 
said notices, the proposed examination of the appellant and the interim report 


_ made by him. It further prayed for a writ of prohibition or any other appro- ` 


priate direction, order or writ restraining respondent 1 from making any in- 
vestigation under the said notices and from exercising any powers of investiga-. 
tion under section 239 andlor section 240 of the new Act and or from investi- 
gating into the affairs of any persons or concerns specified in the petition. The 
petitioner claimed these writs mainly on two grounds. He first alleged that 
since respondent 1 had been appointed under the old Act he had no jurisdic- 
tion to exercise powers referable to the relevant provisions of the new Act. 


- This ground assumed that the said relevant provisions of the new Act are 


valid, but it is urged that the powers referable to the said. provisiong are not. 
available to respondent 1 since he was appointed under the old Act. .The 
other ground on which the writs were claimed challanges the vires of sectiogs . 
239 and 240 of the new Aet. This challenge assumed an alternative form. . 
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It is argued that section 240 offends against the constitutional guarantee pro; 
vided by Article 20 (3) of the Constitution and it is also urged that certain 
portions of sections 239 and 240 offend against another constitutional gua- 
rantee provided by Article 14 of the Constitution. It is thus on, these 
three contentions that the petitioner elaimed-: appropriate writs by his petition 
before the Bombay High Court. These pleas were resisted by the Union of 
India which had been joined to the proceedings as respopdent 2. Mr. 
Justice K. T. Desai, who heard the petition, rejected the contentions raised 
by the petitioner, and held that no ease had been made out for the issue of any 
writ. This decision was challenged by the appellant before the Court of 
Appeal in the Bombay High Court; the Court of Appeal agreed with the 
view taken by Desai J., and dismissed the appeal. Thereupon the appellant.’ 
applied for and obtained a certificate from the High Court, and it is with 
the said certificate that he has come to this Court by his present appeal. On 
his behalf Mr. Viswanatha Sastri has raised the same three points for our ` 
decision. 


Let us first examine the question whether or not the first respondent has , 
jurisdietion to exereise the powers under the relevant provisions of the new 
Act. It is common ground that if respondent 1’s powers to hold the -inwesti-* 
gation in question are to be found in the relevant provisions of the old Act 
and not those of the new Act the impugned notices issued by him would be 
without authority and jurisdiction. In dealing with this question it is neces- 
sary to examine the broad features of the relevant sections of the 
two Acts. 


We. will begin with the old Act. Section 187 of the old Act deals with 
investigation by the Registrar. Section 137 (1) provides that where the 
Registrar on perusal of any document which a company is required to submit to 
him. is of opinion that any information or explanation: is necessary in order 
that sueh doeument may afford full partieulars of the matter to which it pur- 
ports to relate he may, by a written order, eall on the eompany to furnish in 
writing the necessary information or explanation within the time to be speci- 
fied in the order. Section 187 (5) requires the Registrar to.make a report in 
writing to the Central Government if no information is supplied to him within 
the specified time, or -if the information supplied to him appears to him +o 
diselose an unsatisfaetory state of affairs, or does not disclose a full and fair 
statement of the relevant matters. Thus section 187 (1) to (5) deal with 
the investigation which the Registrar is empowered to make on a perusal of the 
document submitted to him by a company under the provisions of this Act. 
Séction 137 (6) deals with a ease where if it is represented to the Registrar om 
materials plaeed before hini by any eontributory or ereditor that the business . 
. of a company is carried on in fraud or in fraud of its creditors or in fraud of 
persons dealing with the company or for a fraudulent purpose, he may, after 
following the procedure prescribed in that behalf, call for information or ex- 
planation on matters to be specified in his order ‘within such time as he may 
fix, and when such an order is passed the provisions of section 187 (2) to (5) 
would be applicable. This sub-section provides that if at the end of the 
investigation the Registrar is satisfied that the representation on which he 
took action’ was frivolous or vexatious he shall disclose the identity of the 
informané to the company. This provision is obviously intended as a safe- 
guard against frivolous or vexatious representations in respect of the affairs 
ofeany company. The provisions of this section are substantially similar to 
the provisions of section 284 of the new Aet. 
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. Section 188, which deals with investigation of affairs of companies by Ins- 
pectors, authorises the Central. Government to appoint one or more competent 
Inspeetozs to investigate the affairs of any company and report thereon in such 
manner as the said Government may direct. The appointment of competent 
Inspectors can be made by the Central Government in four classes of cases as. 
specified in section 188 (1) to (4). It would be relevant tc refer to two of 
these cases. Under section 138 (1) a competent Inspector can be appointed in 
the case of a banking company having a share capital on the application of 
members holding not less than one-fifth of the shares issued, and under section. 
188 (4) in the ease of any company on a report by the Registrar under section. 
187 (5). This section substantially corresponds to section 235 of the new 
` Act. 
The other sections of the old Act to which reference must be made are sec-- 
tions 140, 141 and 141-A. Section 140 (1) imposes upon all persons who are 
"or have been officers of the company an obligation to produce before the ins- 
pectors all books and documents in their custody or power relating to the com- 
pany. Section 140 (2) empowers the inspector to examine on oath any suck 
. person, meaning a person who is or has been an officer of the eompany in re- 
lation to the business of the company and to administer an oath to him. See: 
*tion’ 140 (3) provides thai if a person refuses to produce a book or a doeu- 
ment or to answer any question he shall be liable to a fine not exceeding Rs. 50. 
in respect of each offence. Section 141 provides that on the conclusion of an 
* investigation the inspectors shall report their opinions to the Central Govern- 
ment, and shall forward a copy of their report to the registered office of the 
company; and it also provides that a copy of the said report can be delivered 
at their request to the applicants for the investigation. Then we have section 
141-A which deals with the institution of prosecutions. Section 141-A (1) 
provides that if from any report made under’ section 138 it appears 
to the Central Government that any person has been guilty of any offence in 
relation to the company for which he is criminally liable, the Central Gov- 
ernment shall ‘refer the matter to the Advocate-General or the Public Prose- 
eutor. Section 141-A (2) lays down that if the Law Officer who is consulted 
under (1) considers that there is a case in which prosecution ought to be insti- 
tuted he shall cause proceedings to be instituted accordingly. That in brief is 
the scheme of the relevant provisions of the old Act. 


e We will now examine the scheme of the relevant provisions of the new 
Act. It has already been noticed that sections 234 and 235 of the new Act are 
substantially similar to sections 137 and 138 of the old Act. Section 239 of 
the new Act provides for the powers of the inspectors to carry on investigation: 
into the affairs of related companies or of managing agent or associate. The 
sweep of the enquiry authorised by this section is very much wider than that. 
under the corresponding section of the old Act. Sub-section (1) of this sec- 
tion authorises an inspector to investigate the affairs of a company and also 
the affairs of any other body corporate or person specified in clauses (a) to 
(d) if he thinks it necessary so to do. These clauses include several cases 
of body corporate which may have any connection direct or indirect, immediate 
or remote, with the affairs of the company whose affairs are under investiga- 
tion. It is unnecessary for our purpose in the present appeal to enumerate the 
said cases serially or exhaustively. It is conceded that the three other persons 
who have been called upon by respondent 1 to produce documents, and give 
evidence fall within the purview of section 239. As a_result of the provi- 
sions of section 239 (1) the inspector has to report not only on the affairs 
of the company under investigation but also on the affairs of other bodies or 
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persons who have been compelled to give evidence and produce documents dug- 
ing the course of the enquiry. The only safeguard provided agamst a possible 
Abuse of these extensive powers is that in the ease of any body eorporate or 
person referred to in clauses (b) (ii), (b) (iii), (c) or (d) of sub-seetion (1) 
the inspector shall not exercise his relevant power without first hàving ob- 
tained the prior approval of the Central Government thereto. 


. . 

Section 240 of the new Act imposes an obligation on the oorporate bodies 
and persons in respeet of whieh or whom investigation is authorised by seetion 
239 to produce all books and papers and to give all assistance in connection 
with the said investigation; that is the result of section 940 (1). Section 240 
(2) empowers the inspector to examine on oath any of the persons referred to. 
. in sub-section (1) in relation to the relevant matters as specified. Section 240 
(8) deals with a ease where a person refuses to comply with the obligation 
‘imposed on him by section 240 (1) or (2); and it provides that in such a case | 
the inspector may certify the refusal under his hand to the Court, and he 
‘Court may thereupon enquire into the case, hear witnesses who may be produc- 
ed against or on behalf of the alleged offender, consider any statement which 
may be offered in defence, and punish the offender as if he had been guilty 
of contempt of the Court. Section 240 (4) deals with a case where the ins- 
peetor thinks it necessary for the purpose of his investigation that a' person ° 
whom he has no power to examine on oath should be examined, and it provides 
that in such a case he may apply to the Court, and the Court may, if it thinks 
fit, order that person to attend and be examined on oath before it on any 
matter relevant to the investigation. This sub-section provides for the proce- 
dure to be followed in examining such a witness. Section 240 (5) lays down 
that notes of any examination under sub-section (2) or (4) shall be taken 
-down in writing, and shall be read over to or by, and signed by, the person 
examined, and may thereafter be used as evidence against him. Having thus 
made elaborate provisions for the production of documents and evidence in the 
course of the investigation by the inspector, section 241 deals with the inspee- 
tor’s report, and provides that the imspectors may, and if so directed by the 
‘Central Government shall, make interim reports to that Government, and on the 
-conclusion of the investigation shall make a final report to it. Section 241 
(2) provides for the supply of the copy of the said report to the several parties 
‘concerned as specified in clauses (a) to (e). 


That takes us to section 242 which deals with prosecution. Section 242 

(1) provides inter alia that if from any report made under section 241 it ap- 

_ pears to the Central Government that any person has in relation to the com- 

pany been guilty of any offence for which he is criminally liable, the Central 

‘Government may, after taking such legal advice as it thinks fit, prosecute such 

person for the offence, and it imposes on all officers and agents of the company, 

except those prosecuted, to give the Central Government all assistance in con- 

nection with the prosecution which they are reasonably able to give. That 

broadly stated is the position with regard to the relevant provisions of the new 
Act. 


Mr. Sastri has drawn our pointed attention to the fact that the scope and 
nature of the enquiry authorised by the new Act are very much wider than un- 
der the old Act, and he has characterised the relevant powers conferred on the 
investigating inspectors as draconian. He, therefore, contends that unless it is 
established that these powers are available to the inspector appointed under the 
relevant provisions of the old Act the impugned notices must be set aside; and 
his argument is that these powers are not available to the inspector appointed, 
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"under the old Act. The decision of this question will depend mainly on the 
construction of sections 645 and 646 of the new Aet. 


Sectitn 644 provides for the repeal of the enactments mentioned in Sche- 
dule XJI; the old Act is one of the enactments thus repealed. Odinarily the 
effect of the repeal of the old Act would have been governed by the provisions 
of section 6 of the General Clauses Act, X of 1897, but in the case of the new 
Act the applicgtion of the said section is subject to the provisions of sec- 
tions 645 to 657 of the Act; that is the effect of section 658 which provides that 
the mention of particulars in sections 645 to 657 or in any other provisions of 
this Act shall not prejudice the general application of section 6 of the General 
Clauses Act, 1897, with respect to the effect of repeals. In other words, though 
section 6 of the General Clauses Act will generally apply, its application will 
be subject to the provisions contained in sections 645 to 657; this position is not 
«disputed. 

eIt is now necessary to consider section 645. It reads thus: 


"Nothing in this Act shall affect any order, rule, regulation, appointment, conveyance, 
‘mortgage, deed, document or agreement made, fee directed, resolution passed, direction 
* given, proceeding taken, instrument executed or issued, or thing done, under or in pur- 
‘guance of any previous companies law; but any such order, rule, regulation, appointment, 
Xonveyance, mortgage, deed, document, agreement, fee, resolution, direction, proceeding, 
instrument or thing shall, if in force at the commencement of this Act, continue to be 
in force, and so far as it could have been made, directed, passed, given, taken, executed, 
issued or done under or in pursuance of this Act, shall have effect as if made, directed, 
-passed, given, taken, executed, issued or done under or in pursuance of this Act.". 


The effect of this section is clear. If an inspector has been appointed under the 
relevant section of the old Aet, on repeal of the old Aet and on eoming into 
force of the new Act, his appointment shall have effect as if it was made under or 
in pursuance of the new Act. Indeed it is common ground that if section 645 
"had stood alone and had not been followed by section 646 there would have been 
no difficulty in holding that the inspector appointed under the old Act could 
exercise his powers and authority under the relevant provisions of the new Act. 
and the impugned notices would then be perfectly valid. Incidentally we may 
refer to the provisions of section 652 in this connection. Under this section any 
person appointed to any office under or by virtue of any previous eompany law 
shall be deemed to have been appointed to that office under this Act. 


- [t is, however, urged that the authority of the inspector which is in dis- 
pute is governed by section 646. This section provides: _ 


"Nothing in this Act shall affect the operation of section 138 of the Indian Com- 
panies Act, 1913 (VII of 1913), as respects inspectors, or as respects the continuation of 
an inspection begun by inspectors, appointed before the commencement of this Act; and 
the provisions of this Act shall apply to or in relation to a report of inspectors appointed 

. under the said section 138 as they apply to or in relatinn to a report of inspectors appointed 
under section 235 or 237 of this Act." 
The argument is that the expression ‘‘nothing in this Act’’ includes section 645 
and so section 646 should be read as an exception or proviso to section 645; 
‘and if that is so, all matters covered by section 138 of the old Act must conti- 
nue to be governed by the said Act and not by any of the provisions of the new 
Act. We are unable to accept this argument. In appreciating the effect of 
ihe provisions of section 646 it is necessary to bear in mind that it oceurs in 
- that part of the new Act which deals with repeals and savings. 
Sections 645 to 648 are the saving sections, and ordinarily and in 
the absence of any indication to the contrary these saving clauses 
should be read as independent of, and in addition to, and not gs 
providing exceptions to, one another. It is significant that whereas section ets 
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provides for the continuance of the operation of section 188 it does not make a 
corresponding provision for the continuance of the- operation of section 140 of- 
the old Aet which deals with the powers of the inspector to call for books and 

to examine parties. Besides, it may perhaps not be accurate.to suggest that. 
having regard to the provisions of section.645, section 646 is wholly redundant. 

It would be possible to take the view that cases falling under section 138 (1) of 
the old Act are intended to be covered by section 646 as tlfey would not be 

covered by section 645. In regard to the case of a banking company 

covered by section 138 (1), section 646 will come into operation and that may be 

one of the reasons for which: section 646 was enacted. It may be that the case 
of the banking company may also be covered by section 35 of the Banking Com- 
.panies Act, X of 1949, but since section 188 (1) applied to the said ease until’ 
the old Act was repealed the Legislature may have, as a, matter of caution, 
thought it necessary to provide for the continuance of the operation of sec- 

tion 188 by enacting section 646. . However that may be, we feel no difficulty in: 
holding that section 646 should not be construed as a proviso to section $45. 

but as án additional saving provision. The words used in section 645 are so 
clear, and the policy and object of enacting the said provision are in our 

opinion so emphatically expressed, that it would be unreasonable to hold that 
section 646 was intended to provide for such a radical exception to section $45 -. 
Where the Legislature enacts a saving section as a matter of abundant caution 

ihe argument that the enactment of the said.section was'not wholly necessary 
eannot be treated as decisive or even effective. Therefore, in our opinion, the 

High Court was right in coming to the conclusion that the inspector appointed 

under section 138 (4) of the old Act must by legal fiction, which is authorised 

by section 645, be deemed to have been appointed under section 235 of the new 

Act, and if that is so, respondent 1 had authority and power to issue the 

impugned notices under section 240 of the new Act. The challenge to the vali- 

dity of the impugned notices on the ground that respondent 1 had no autho- 

rity to issue the said notices must, therefore, fail. i 


That takes us to the question as to whether the relevant provisions of 
section 240; which empower respondent 1 to issue the relevant notices by which 
the appellant was ealled upon to give evidenee and to produee documents, 
offend against the fundamental  eonstituiional right guaranteed by Article 
20 (3). It has been strenuously urged before us that the main objeet of the 
present investigation is to discover whether the appellant has eommitted any 
offences, and so by compelling him to give evidence and produce documents he. 
is denied the constitutional protection against self-incrimination. 

Article 20 (3) provides that ‘‘no person accused of any offence shall be- 
compelled to be a witness against himself". It may be assumed that the appel- 
lant is being compelled to be witness against himself in the present proceed- . 
ings; but even so the question which arises for our decision is whether appel- 
lant ean be said to be a person who is accused of any offence as required by 
Article 20 (8). Mr. Sastri has contended that the words ‘‘person accused of. 
any offence" should not receive a narrow or literal construction; they should. 
be liberally interpreted because the clause in which.they occur enshrines a funda- 
mental constitutional right and the scope and reach of the said right should not 
be unduly narrowed down. In support of this general argument Mr. Sastri has: 
naturally relied on the historical background of the doctrine of protection 
against sglf-incrimination ; and he has strongly pressed into service the decisions 
of the Supreme Court of the United States of America dealing with the 
Fifth Amendment to the Constitution of the United States. The said Amend- 
ment inter alia provides that ‘‘né person shall be compelled in any criminal 
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ease to be a witness against himself". It would be noticed that in terms the 
Amendment refers to a criminal ease, and yet it has received a very broad 
and liberal interpretation at the hands of the Supreme Court of the United 
States of America. It has been held that the said constitutional protection is 
not eomfined only to, criminal cases but it extends even to civil proceedings. 
(Vide: McCarthy v. Arndstein!.) As observed by Mr. Justice Blatchford in 
Charles Counselman v. Frank Hitchcock,? 


“it is itnposšible that the meaning of the constitutional provision can only be that a 
-person shall not be compelled to be a witness against himself in a criminal prosecution 
against himself. It'would doubtless cover such cases but it is not limited to them. The 
object was to insure that a person should not be compelled, when acting as a witness in 
any investigation, to give testimony which might tend to show that he himself had com- 
“mitted a crime. The privilege is limited to criminal matters, but it is as broad as the 
mischief against which it seeks to guard". . 

In support of his plea that a liberal interpretation should be put on an 
“article which enshrines a fundamental constitutional right Mr. Sastri has also 
invited our attention to the observation made by Mr. Justice Bradley in 
Edward A. Boyd and George H. Boyd v. United, States? ^ Says Bradley, J., 


"illegitimate and unconstitutional practices get their first footing in that way, namely, 
by silent approaches and slight deviations from legal modes of procedure. This can only 
“be obviated by adhering to the rule that constitutional provisions for the security of person 
and property should be liberally construed”. 7 


The learned Judge has also -added that 


“any compulsory discovery by extorting the party's oath, or compelling the production 
of his private books and papers, to convict him of crime or to forfeit his property, is 
contrary to the principles of a free governmeni, and is abhorrent to the instincts of an 
American. It may suit the purposes of despotic power; but it cannot abide the pure 


atmosphere of political liberty and personal freedom”. 

In regard to this eloquent statement of the law it may, however, be permissible 
to state that under the English Law the doctrine of protection against self-incri- 
mination has never been applied in the departments of Company Law and 
Insolvency Law. There is no doubt that under section 15 of the English Bank- 
tuptey Act when a publie examination of a debtor is held he is compelled to 
answer all questions as the Court may put, or allow to be put to him, and that the 
answers given have to be signed by him and can be used against him in evidence 
(Vide: Inre: Atherton*), similar is the position under section 270 of the 
English Companies Act. However, the general argument for the appellant ig 
tifat in construing Article 20 (3) we may take some assistance from the broad 
and liberal construction which has been placed on the apparently narrow and 
limited words used in the Fifth Amendment to the Constitution of the United 
‘States of America. 


. Thus presented the argument is no doubt attractive, and its validity and 

effectiveness would have had to be fully and carefully examined if the question 
raised in the present appeal had been a matter of first impression; but the eon- 
struction of Article 20 in general and Article 20 (2) and (8) in particular has 
been the subject-matter of some decisions of this Court, and naturally it is in 
the light of the previous decisions that we have to deal with the merits of the 
appellant’s ease in the present appeal. In Maqbool Hussain v. The State of 
Bombay’ this Court had occasion to consider the scope and effect of the consti- 
tutional guarantee provided by Article 20 (2). A person against’ whom prg- 
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ceedings had been- taken by the Sea Customs Authorities under section 167 of. 
the Sea Customs Act and an order for confiscation of goods had been passed was- 
subsequently proseeuted before the Presideney Magistrate for an offence under 
section 23 of the Foreign Exchange Regulations Act in respect of the same aet. 
lt was urged on his behalf that the proceedings taken against him befere the 
Sea Customs Authorities was a prosecution and the order of confiscation passed. 
in the said proceedings was a punishment, and so it was argued that the consti- 

tutional guarantee afforded by Article 20 (2) made his subsequent prosecution 
uuder section 23 of the Foreign Exchange Regulation Act invalid. This plea. 
was rejected. In dealing with the merits of the plea this Court had to consider 
the meaning of the words ‘‘prosecuted and punished’’ used in Article 20 (2). 

Article 20 (2) provides that no person shall be prosecuted and punished for the, : 
same offence more than once, and the question raised was whether 
the proceedings before the Sea Customs Authorities constituted prosecution, 
and whether the order of confiscation was punishment under Article 20 (2). 
In construing Article 20 (2) this Court considered Article 20 as a whole gnd 
examined the inter-relation of the relevant terms used in the three clauses of. 
the said article. ‘‘The very wording or Article 20", observed. Bhagwati, J.,. 


“and the words used therein—'convicted', ‘commission of the act charged as an offence’,. 
“be subjected to a penalty’, “commission of the offence", "prosecuted and punished", "accused, 
of any offence" would indicate that the proceedings therein contemplated are of the nature 
of criminal proceedings before a Court of law or a judicial tribunal and the prosecution. 
in this context would mean an initiation or starting of proceedings of a criminal nature 
before a Court of law or a judicial tribunal in accordance with the procedure prescribed. 
in the statute which creates the offence and regulates procedure”. : 
Having thus construed Article 20 (2) in the light of the relevant words used in 
the different clauses of the said article, this Court naturally proceeded. to en- 
quire whether the Sea Customs Authorities acted as a judicial tribunal in hold- 
ing proceedings against the person. The scheme of the relevant provisions of 
the Act was then examined, and it was held that the said authorities are not a 
judicial tribunal with the result that the “‘adjudging increased rate of duty or 
penalty and eonfiseation" under the provisions of the said Act did not consti-. 
tute a judgment or order of a Court or judicial tribunal necessary for the pur- 
pose of supporting the plea of double jeopardy. In the result the con- 
elusion of this Court was that when the Customs Authorities confiscated the 
gold in question the proceedings taken did not amount to a prosecution of the 
party nor did the order of confiscation constitute a punishment as contemplated. 
by Artiele 20 (2). E : 

This decision has been affirmed by this Court in the case of S. A. Venkata-- 
raman v. The Union of India & Anr. In that case an enquiry had been made 
against the appellant Venkataraman under the Publie Servants (Inquiries) Act, 
1550 (XXXVII of 1850). On receiving the report of the enquiry commis- 
sioner opportunity was given to the appellant under Article 311 (2) to show ' 
cause, and ultimately after consultation with the Union Public Service Comis-. 
mission the appellant was dimissed by an order passed by the President. The- 
order of dismissal was passed on September 17, 1953. Soon thereafter on: 
February 23, 1954, the police submitted a charge-sheet against him charging 
him with having committed offences under sections 161-165 of the Indian Penal 
Code and section 5 (2) of the Prevention of Corruption Aet. The validity of 
the subsequent prosecution was challenged by the appellant on the ground that 
if eontravened the constitutional guarantee enshrined in Article 20 (2). The 
appellant*s plea was, however, rejected on the ground that the proceedings taken. 
s 1. (1954) S.C.J. 461 : (1954) 1 M.L.J. 702: 1955 S.C.R; 1150. 
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against him before. the commissioner under the Inquiries Act did not amount 
to a proscution. The relevant provisions of the said: Act-were examined, and it 
was held that in an inquiry under the said Act there is neither any question of 
investigafing an offence in the sense of an act or omission punishable by any 
law forethe time being in force nor is there any question of imposing punishment 
prescribed by the law which makes that act or omission an offence. Mukherjea, 
J., as he then was, who delivered the judgment of the Court, has referred to the 
earlier decision én the ca-e of Magbool Hussain}, and thus ob erved that 

“the affect of the said decision was that the proceedings in connection with the pro- 
secution and punishment of a person must be in'the nature of a criminal proceeding before 
a court of law or a judicial tribunal, and not before a Tribunal which entertains a depart- 
mental or an administrative enquiry even though set up by a statute but which is not 
‘required by law to try a matter judicially and on legal evidence". ME 
Thus these two decisions can be said to have considered incidentally the generat 
Scope of Article 20 though both of them were concerned directly with the con- 
‘struction and application of Article 20 (2) alone. 


Article 20 (3) was considered by the Full Court in M. P. Sharma & Ors. v. 
Satis Chandra, District Magistrate, Delhi *? Ors.» The question about the 
scope and effect of Article 20 (3) was raised in that case by a petition filed 
under Article 32 of the Constitution. It appears that the Registrar of the 
Joint Stock Companies, Delhi State, lodged information with the Inspector- 
General, Delhi Special Police Establishment, against the petitioners alleging 
that they had committed several offences punishable under the 
Indian Penal Code. The lodging of this ‘information was pre- 
ceded by an investigation into the affairs of the petitioners’ 
company which had been ordered by the Central Government under 
section 138 of the old Act, and the report received at the end of the said in- 
vestigation indicated that a well-planned and organised attempt had been made 
by the petitioners to misappropriate and embezzle the funds of the company by 
adopting several ingenious methods. On receipt of the said First Information 
Report the District Magistrate ordered investigation into the offences and issued 
warrants for simultaneous searches at as many as thirty-four places. By their 
petitions the petitioners contended that the search warrants were illegal and 
they prayed that the same may be quashed as being in violation of Article 20 (3). 
The plea thus raised by the petitioners was ultimately rejected on the ground 
that the impugned searches did not violate the said constitutional guarantee. 
Jagannadhadas, J., who spoke for the Court, observed that 

p “since Article 20 (3) provides for a constitutional guarantee against testimonial com- 


pulsion its, words should be liberally construed, and that there was no reason to confine 
the content of the said guarantee to its barely literal import”. 


He, therefore, held that the phrase ‘‘to be a witness'' means nothing more than 
to furnish evidence, and such evidence can be furnished through the lips or by 


- production of a thing or of a document or in other modes. He also pointed 


out that the phrase was ‘‘to be a witness’? and not ‘‘to appear as a witners’’, 
and so the protection afforded was not merely in respect of testimonial eompul- 
sion in the Court room but may well extend to compel testimony previously 
obtained from him. The conclusion of the Court on this part of the construction 
was thus stated. The constitutional guarantee 

“ig available to a person against whom a formal accusation relating to the commission 
of an -offence has been levelled which in the normal course may result in prosecution ; 
whether it is available to other persons in other situations does not call for*a decision in 
this case". . 

e 
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Since the First Information Report had been recorded against the petitioners 
in that case it followed that the'first ‘test that a formal accusation relatirtg 
to the commission of an offence must have.been levelled was satisfied. The 
question which was then considered was whether there was any basis in the 
Indian Law for the assumption that ta search or seizure of a thing oredecument 
is in itself to be treated as compelled production of the same; and it was held 
that that there would be no justifieation for treating the said search or seizure 
as compelled production; that is why the challenge to the validity of the search 
warrants issued against the petitioners war repelled. The effect of this decision 
thus appears to be that one of the essential conditions for invoking the consti- 
tutional guarantee enshrined in Article 20 (3) is that a formal accusation 
relating to the commission of an offence, which would normally lead to his pro-, 
secution, must have been levelled against the party who is being compelled to 
give evidence against himself; and this conclusion, in our opinion, is fully 
consistent with the two other decisions of this Court to which we aave already. 
referred. . 


x " x 

There are two other subsequent decisions of this Court to which reference 
may be made. In Thomas Dana v. State of Punjab!, according to the majority , 
decision ‘‘prosecution’’ in Article 20 (2) means a proceeding either by way of 
indictment or information in a criminal Court in order to put un offender «por? 
his trial. It would be noticed that this conclusion is wholly consistent with the 
view taken by this Court in the ease of Magbool Hussain? and S. A. Venkata- 
raman?. In Mahommed Dariagir v. The State of Madras*, this Court had to 
consider Article 20 (3). The appellant in that case had gone to the bungalow 
of the Deputy Superintendent of Poliee to offer him a bribe which was covered: 
in a closed envelope with a request that he might drop the action registered 
against him. The police officer threw the envelope at the appellant who took 
it up. While the appellant was still in the bungalow he was asked by the police 
officer to produce the envelope and he took out from his pocket some currency 
notes and placed them on the table without the envelope. The notes were then 
seized by the police officer and a rubber stamp of his was placed on them. On 
these facts it was urged that in relying upon the evidence of compelled produc- 
tion of notes the prosecution had violated the provisions of Article 20 (3). In 
support of this contention the general observations made by this Court in the 
case of M. P. Sharma & Ors.® were strongly pressed into service. This Court, 
however, rejected the appellant's arguments and held that the prosecution did. 
not suffer from any infirmity. On the facts it was found that though &he 
offence had in fact been already committed by the appellant, he had not been 
aecused of it at the stage when the currency notes were produced by him; it 
was also held that it conld not be said that he was compelled to produce the 
said currency notes, because he might easily have refused to produce them, and 
so there was no oceasion for him to invoke the constitutional protection against - 
self-inerimination. - 

What then is the-result of these decisions? They show that in determining 
-the complexion and reach of its respective sub-elauses the general scheme of 
Article 20 as a whole must be considered, and the effect of the interaction of the 
relevant words used in them must be properly appreciated. Thus considered 
eo 
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the constitutional right guaranteed by Article 20 (2) against double jeopardy 
càn be successfully invoked only where the prior proceedings on which reliance 
is placed must be of a criminal nature instituted or continued before a Court of 
law or a judicial tribunal in accordance with the procedure prescribed in the 
Statute*which creates the offence and regulates the procedure. It would be 
noticed that the character of the said proceedings as well as the character of 
the forum before swhich the proceedings are initiated or conducted are treated. 
as decisive in the matter. Similarly, for invoking the constitutional right 
against testimonial compulsion guaranteed under Article 20 (3) it must appear 
that a formal accusation has been made against the party pleading the guarantee 
and that it relates to the commission of an offence which in the normal course 
may result in prosecution. Here again the nature of the accusation and its 
probable sequel or consequence are regarded as important. 

‘Thus we go back to the question which we have already posed: was the 
appellant accused of any offence at the time when the impugned notices were 
served on him? In answering this question in the light of the tests to which we 
have just referred it will be necessary to determine the scope and nature of the 
enquiry which the inspector undertakes under section 240; for, unless it is shown 

*that an accusation of a crime ean be made in such an enquiry, the appellant's 
plea pnder Article 20 (3) cannot succeed. Section 240 shows that the enquiry 
which the inspector undertakes is in substance an enquiry into the affairs of the 
company concerned. Certain documents are required to be furnished by a com- 

e pany to the Registrar under the provisions of the new Act. If, on examining 
the said documents, the Registrar thinks it necessary to call for information or 
explanation he is empowered to take the necessary action under section 234 (1). 
Similarly, under section 234 (7) if it is represented to the Registrar on materials 
placed before him by any contributory or creditor or any other person interested. 
that the business of the company is carried on in the manner specified in the 
said sub-section the Registrar proceeds to make the enquiry. Thus the scope 
of the enquiry contemplated by section 284 is clear; wherever the 
Registrar has reason to believe that the affairs of the company are not properly 
carried on he is empowered to make an enquiry into the said affairs. Similarly 
under section 235 inspectors arè appointed to investigate the affairs of 
any- company and report thereon. The investigation carried on. 
by the inspector is no more than the work of a fact-finding 
commission. It is true that as a result of the investigation made by the 
inspectors it may be discovered that the affairs of the company disclose not 
only irregularities and malpraetiees but also commission of offences, and in such 
a case the report would specify the relevant particulars prescribed by the 
circular in that behalf. If, after receiving the report, the Central Government 
is satisfied that any person is guilty of an offence for which he is criminally 
liable, it may, after taking legal advice, institute criminal proceedings against 
the offending person under seetion 242 (1); but the faet that a proseeution may 

. ultimately be launched against; the alleged offender will not retrospectively 
change the complexion or character of the proceedings held by the inspector 
when he makes the investigation. Have irregularities been committed in 
managing the affairs of the company; if yes, what is the nature of the irregulari- 
ties? Do they amount to the commission of an offence punishable under the 
eriminal law? If they do who is liable for the said offence? These and such 

. other questions fall within the purview of the inspector’s investigation. rhe 
scheme of the relevant sections is that the investigation begins broadly, with a 
view to examine the management of the affairs of the company to find out 
whether any irregularities have been committed or not. In such a case-there ig 
mo accusation, either formal or otherwise, against any specified individual; there 


$—12 ° 


86 . THE MADRAS LAW JOURNAL REPORTS (SUPREME cours). . [1961 
may be a general allegation that the affairs are irregularly, improperly or 
ilegaly managed; but who would be responsible for the affairs which are rē- 
ported to be irregularly managed is a matter which would be determined at the 
end of the enquiry. At the commencement of the enquiry and indeed through- 
out its proceedings there is no accused person, no accuser and no Acctisation 
against anyone that he has committed an offence. In our opinion a general 
enquiry and investigation into the affairs of the company thus contemplated 
cannot be regarded as an investigation which starts with an ac@usation eontem- 
piated in Article 20 (3) of the Constitution. In this connection it is neecessary 
to remember that the relevant sections of the Act appear in Part VI which 
generally deals with management and administration of the companies. 


It is well-known that the provisions of the Act are modelled on the corres- 
ponding provisions of the English Companies Act. It would, therefore, be 
useful to refer to the observations made by the House of Lords in deseribing 
the character of the enquiry: held under the corresponding provisions of the 
English Act i» the ease of Hearts of Oak Assurance Co. v. Attorney-General.” 
In that ease Lord Thankerton said: ] 

"jt appears to me to be clear that the object of the examination is merely to recover 
information 2s to the company's affairs end that it is in no sense a judicial proceeding 
for the purpcse of trial of an offence; it is enough to point out thát there are no parties 
before the inspector, that he alone conducts the enquiry, and that the power tå examine 
on oath is confined to the officers, members, agents and servants of the company”. 

We ought, however, to add that the last observation is no longer true about the 
inspector’s powers under section 240 of the new Act. In the same ease Lord * 
Macmillan observed that: i 

“the object of the enquiry manifestly is that the Commissioner may either by himself 
directly or through the medium of a delegate obtain the information necessary to enable 
him to, decide what action, if any, he should take. The cardinal words of the section are 


those which empower the Commissioner or his inspector to examine into and report on. 
the affairs Gf the society". 


Thus it is clear that the examination of, or investigation into, the affairs of the 
company cannot be.regarded as a proceeding started against any individual 
after framing “an accusation against him. Besides it is quite likely that 
in some cases investigation may disclose that there are no irregularities, or if 
there are they do not amount to the commission of any offence; in such cases 
there would obviously be no occasion for the Central Government to institute 
criminal proceedings under . section 242 (1). Therefore, in our opinion, the 
High Court was right in holding that when the inspector issued the impugned 
“notices against the appellant he cannot be said to have been aceused of any 
offence; and so the first essential condition for the application of Article 20: 
(8) is absent. We ought to add that in the present case the same conclusion. 
would follow even if the clause ‘‘accused of any offence" is interpreted more 
liberally than was done in the case of M.P. Sharma and others, because evem 
if the expression ‘‘accused of any offence" is interpreted in a very broad and 
liberal way it is clear that at the relevant stage the appellant has. not 
been, and in law cannot be, aeeused of any offence: Thus the tests about the ` 
character of the proceedings and the forum where the proceedings are initiated 
or intended to be taken are also not satisfied; but, as we have already indicated’ 
such a broad and liberal interpretation of the relevant expression does not 
appear to be consistent with the tenor and effect of the previous decisions of 
, this Court. l S mand I gs a ; 
It,is true that.in his report the Registrar has made certain allegations on 
which Mr. Sastri has relied. He contends that the statements in the report 
* i. LR. 1932 A.C. 392. HEAT ONE - (1954) S.C. R. 1077. :. ; E i 
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do amount to allegations of commission of offences by the appellant. What 
the Registrar has stated in his report in this particular case. cannot be relevant 
or matejial in deciding the vires of the impugned section. The vires of the 
section can be determined only by. examining. the relevant scheme of the 
Act, fnd* we have already seen that such an examination does not assist the 
appellant's contention that Article 20 (3) is contravened. Besides, what the 
Registrar has stated in his report ean hardly amount to an accusation against. 
the appellant; 4t is a report submitted by him to the Central Government, and 
it is-only intended to enable the Central Government to decide whether it 
should appoint an inspector. It is not as if the investigation before the ins- 
pector begins on the basis that the Registrar is the complainant who has made 
. an accusation against the appellant, or that the function of the investiga- 
tion is to find out whether the said accusation is proved or not. As we have 
already seen an enquiry under section 240 may require a large number of per- 
. Sons to give evidence or produce documents but it cannot be said that any accu- 
sation is made against any of the said persons. In fact three persons have 
been served with similar notiees in the present enquiry which shows that the 
inspector desires to obtain relevant evidence from them as from the appellant. 
* How can it be said that an accusation has been made against the said three 
Persons, and that incidentally helps to bring out the real character and scope: 
of the enquiry. Therefore we do not think that the statements made in the 
Registrar’s report on which Mr. Sastri relies can really assist us in deciding 
the question of the vires of section 240. It is also significant that the appel- 
lant has not challenged the validity of the impugned notices on any ground 
relatable to or based on, said report. The challenge is founded on the 
broad and general ground that section 240 offends against Article 20 (3). 

We may incidentally add that it was in support of his argument based on 
the Registrar’s report that Mr. Sastri sought to rely on the decision of the 
Caleutta High Court in Collector of Customs and others v. Calcutta Motor Cycle 
Co. and others. In that case certain notices had been issued under sec- 
tion 171-A of the.Sea Customs Act to certain persons to appear before the 
Customs officials and to produce certain documents. The High Court took the 
view that . E 

“it appeared from the accusations made in the search-warrants at the instance of the 
Customs Authorities and those made in one of the notices by the Customs Authorities them- 
selves, that the accusations of criminal offences could not be excluded"; 
aud so it was held that the requirements of Artiele 20 (3) were satisfled and 
tke protection under the said Article was available to the persons concerned. In 
our opinion this decision does not assist the appellant. It proceeded on the 
finding that accusations of criminal offences could be held in substance to have 
been made against the persons concerned, and it dealt with the other points of 
law on that assumption. That being so, we think it unnecessary to discuss or 
consider the said decision. Our conclusion, therefore, is that section 240 does 
not offend against Article 20 (3) of the Constitution. 

That still leaves the challenge to-the vires of the said section under Arti- 
ele 14 of the Constitution, though we ought to add that Mr. Sastri did not 
seriously press his ease under Article 14, and we think rightly. The argument 
under Article 14 proceeds on familiar lines. It is urged that the ordinary pro- 
tection afforded to witnesses under section 132 of the Indian Evidence Act as 
well as the protection afforded to accused persons under section 161 (1) and (2) 
of the Criminal Procedure Code, have been denied to the appellant in the: 
investigation which respondent 1 is carrying on in regard to the affajrs of mn 
company, and that violates equality:before the law. The scope and effect, of 
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Artiele 14 have been considered by.this Court frequently. It has been repeat- 
edly held that what Article 14 prohibits is class legislation; it does not, how- 
ever, forbid reasonable classification for the purpose of legislation, If the 
classification on which legislation.is based is founded on an intelligible differ- 
entia which distinguishes persons or things that are grouped together frbm*others 
left out of the group, and if the differentia has a rational relation to the ob- 
ject sought to be achieved, then the classification does not offend Article 14 
(Vide: Shri Ram Krishna Dalmia v. J ustice Tendolkar.?) Now “in the light of 
this test how can it be said that the classification made by sections 239 and 240 
offends Article 14 of the Constitution? A company is a creature of the statute. 
There can be no- doubt that one of the objects of the Companies Act is to 
throw open to all citizens the privilege of carrying on business with limited . 
liability. Inevitably the business of the company has to be earried on through 
human agency, and that sometimes gives-rise to irregularities. and malpractices 
in the management of the affairs of the company. If persons in charge of the . 
management of companies abuse their position and make personal profit at ¢he 
eost of the creditors, contributories and others interested in the company, that 
raises a problem which is very much different from the problem of ordinary mis- 
appropriation or þreach of trust. The interest of the company is the interest 
of several persons who constitute the company, and thus persons in management, 
of the affairs of such companies can be classed by themselves as distinet from 
other individual citizens. A citizen ean and may protect his own interest, but 
where the financial interest of a large number of citizens is left in charge of 
persons who manage the affairs of the companies it would be legitimate to treat 
such companies and their managers as a elass by themselves and. to provide for 
necessary safeguards and checks against a possible abuse of power vesting in 
the managers. If the relevant provisions of the Act dealing with enquiries and 
investigations of the affairs of the companies are considered from this point of 
view there would be no difficulty in holding that Article 14 is not violated either 
by section 239 or section 240 of the new Aet. 
The result is the appeal fails ahd is dismissed with costs. 
———— Appeal dismissed. 
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437 of the West Bengal Act (XXXIII of 1951)—Director of Rationing and Distribution 
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its officers cannot be a party to committing a crime—analogous to the ‘prerogative of 


perfection’, that the King can do no wrong. Whatever may have been the historical reason 
of the rule, it has been adopted in our country on grounds of public policy as a rule of 
interpretation of statutes. Article 372 of the Constitution of India (1950) has specifically’ 
provided that all laws in force immediately prior to the commencement of the Constitution 
shall cdhtifue in force until altered or repealed or amended. “Laws in force" would in- 
clude the Common Law of England which was adopted as the law of this country before 
the advent of the , Constitution. Hence the rule of interpretation of the statutes based 
on the English law of Crown prerogatives that the State is not bound by a statute, unless” 
it is so provided in express terms or by necessary implication, is still good law. The depart- 
ment of the Government (in the instant case) the Director of Rationing and Distribution 
was discharging the elementary duty of a Sovereign to ensure proper and equitable dis- 
tribution of available food-stuffs and therefore it is immune from liability for storing rice 
without licence as required by Calcutta Municipal Act (III of 1923), section 386 (1) (a). 


Per Wanchoo, J.—When the King as the embodiment of all power—executive, legislative 
and judicial-has disappeared and in our republican Constitution, sovereign power has been 
distributed among various organs created thereby, there is neither justification nor necessity 
.for continuing the rule of construction based on the Royalprerogative. The State (in the 
instgnt case) is being prosecuted rendering it liable to fine. In effect, therefore if the 
State as such is to be prosecuted under a penal statute imposing fine the result is that the 
Court will sentence the State to fine which will go to the State itself. Therefore, where 
the penalty is fine and the fine goes to the State, it must be held that by necessary implica- 

e tion the law does not intend the State to be prosecuted for such an offence. 

Appeal by Special Leave from the Judgment and Order dated the 9th: 
February, 1955, of the Caleutta High Court in Criminal Revision No. 289 of 
1954, arising out of the Judgment and Order dated the 15th December, 1953, 
of the Second Municipal Magistrate, Calcutta, in Case No. 2629-C of 1952. 


S. M. Bose, Advoeate-General for the State of West Bengal, 4. C. Mitro 
and B. Sen, Senior Advocates, (P. K. Bose and D. Gupta, Advocates, with 
them), for Appellant. 

N. C. Chatterjee, Senior Advocate, (Sunil :K. Basu and Sukumar Ghose, 
Advocates, with him), for Respondent. 

M. C. Setalvad, Attorney-General for India, (E. Ganapathy Iyer, R. H. 
Dhebar and T. M. Sen, Advocates with him), for Iniervener No. 1. 

S. M. Sikri, Advocate-General for the State of Punjab, (D. Gupta, Advocate,- 
with him), for Intervener No. 2. 

G. C. Mathur and C. P. Lal, (Advocates. with him), for Intervener No. 3. 

V. E. Tiruvenkatachari,, Advocate-General for the State of Madras, 
(T. M. Sen, Advocate, with him), for Intervener No. 4. 

e H. M. Seervai, Advocate-General for the State of Mahzrashtra, (E. H. 
Dhebar, Advocate, with him), for Intervener No. 5. E 
T. M. Sen, Advocate, for Intervener No. 6. "E 

The Court delivered the following Judgment : ; 

. Sinha, C.J. (On behalf of Imam, J., Shah, J. and himself) .—This appeal. 
by Special Leave is directed against the Judgment and Order of the- High 
Court at Calcutta dated February 9, 1955, whereby that Court, in its revisional 
jurisdiction, set aside an order of acquittal dated Dezember 15, 1953, passed by. 
the Municipal Magistrate, Calcutta, in respect of .the prosecution launched by. 
the Corporation of Caleutta; respondent in this-Court, against the appellant. 

The relevant facts are these. On July 1, 1952, the Corporation of Calcutta 
made an application for summons under section 488 of-Bengal Act III of 1923, 
which was substituted by West Bengal Act XXXIII of 1951, aghinst ‘‘the 
Director of Rationing.and Distribution representing the Food Department ot 
the Government of West Bengal". The offence complained of was 

“for using or permitting to be used premises No. 259, Chitpur Road, Upper, forwéhe 
purpose of storing rice, etc., under the provisions of the Bengal Rationing Order, 1943, 
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without a licence under section 386 for the year, 1951-52, corresponding section 437 of the 
Calcutta Municipal Act, 1951". 


Section 386 (1) (a) of the Calcutta Municipal Act is in these terms: ° 


“No person shall use or permit to-be used any premises for any of the followigg pur- 
poses without or otherwise than in conformity with the terms of a licence granted by the 
Corporation in this behalf, namely, any of the purposes specified in Schedule XIX.” 
Item 8 of the said Schedule is 7 " 

"storing, packing, pressing, cleansing, preparing or manufacturing by any process 
whatever, any of the following articles" 


and the articles mentioned include rice, flour, ete. 


. The facts alleged by the prosecution were not denied on behalf of.the . 
Department, which was in the position of the accused, but it was contended by 
way of a preliminary objection that the prosecution was not maintainable in law. 
After hearing arguments for the parties the learned trial Magistrate passed an 
order acquitting the accused relying upon a decision of the Calcutta High ` 
Court in the case of The Corporation of Calcutta v. Sub-Postmaster, Dharamtala 
Post Office holding that the provisions of section 386 of the Act, neither in 
terms nor by necessary implication, bound the Government. The respondent 
moved the Caleutta High Court in its revisional jurisdiction in Criminal 
Revision No, 282 of 1954, which was heard by a Division Bench consisting of * 
J. P. Mitter and S. N. Guha Ray, JJ. Guha Ray, J., who delivered the judg- 
ment of the Court, Mitter, J. concurring, held that the previous decision of the 
same High Court in The Corporation of Calcutta v. Sub-Postmaster, Dharamtala ° 
Post Office! was clearly distinguishable. The distinction pointed out was that 
the previous decision of the Court had relied upon the decision of the Judicial 
Committee of the Privy Council in Province of Bombay v. Municipal Corporation 
of the City of Bombay and another? in a case arising before the coming into 
force of the Constitution. As the present case arose after the advent of the 
Constitution, the High Court did not feel bound by the aforesaid decision of the 
Privy Council and therefore examined the legal position afresh. On such an 
examination, the High Court came to the conclusion that the Indian Legislature 
in enacting laws acted on the assumption that the Government would be bound 
unless excluded either expressly or by necessary implication oftener than on the 
assumption that it would not be bound, unless the Legislature so provided 
expressly or by necessary implication. The High Court took the view that the 
decision of the Division Bench of the Madras High Court in Bell v. The Muniei- 
pal Commissioner for the City of Madras? was more in consonance with the law 
in India than the opposite view expressed in the Privy Council judgment 
aforesaid. They definitely decided that the law of India, even before the com- 
ing into effect of the Constitution, and even at the time of the passing of the 
Government of India Act, 1935, was that the Government was bound by a 
Statute unless it was exempted either expressly or by necessary implieation. In 
that view of the matter, the High Court further observed that the question whe- 
ther the decision aforesaid of the Privy Council was still good law under Artiele 
372 of the Constitution did not arise and that, if it did, it was inclined to the 
view that the law declared by the Privy Council was not continned by any pro- 
vision of law. In effect, the High Court took the view that the State was bound 
by the Statute unless it was excluded from its operation either expressly or by 
necessary implication. In that view of the matter, it held that section 386 of the 
Act bound the appellant, set aside the order of acquittal and sent the case back 
to the learned Magistrate for disposal according to law. The appellant made an 





-æ 54 COW.N. 420. : ` (1947) 1 M.L.J. 45 (P.C.). 
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application for Special Leave to appeal from the aforesaid judgment and order 
of the High Court, and obtained Special Leave in September 1955. It is thus 
clear that this case has remained pending in this Court for about five years. If 
this Court agreed with the view expressed by the High Court, the case would 
have tò bt tried on merits and the trial would begin more than eight years after 
the institution of the petition of complaint, but, as will presently appear, this 
prosecution was misconceived and therefore, in effect, no one has been the worse 
for the long péidency of the prosecution, which now must come to an end. 


The short question for determination in this appeal is whether any offence 
Had been committed by the appellant, as alleged against him. If he was bound 
. by the provisions of the Act to take out a licence on payment of the necessary 
fees, he must be held to have contravened the provisions of that Statute. It has 
been contended by the learned Advocate-General of Bengal, representing 
. the appellant, that the decision of the Privy Council. referred to above 
ig still good law and that the contrary decision of the Division Bench of the 
Madras Hign Court? did not take the corrert view of the legal position. The 
argument further is that the Privy Council decision was certainly binding on 
the Courts in India at the time it was rendered. That was the law of the land 
eas declared by the highest judicial authority. Has that judicial determination 
been altered by the Constitution? It has been argued that the law in India, even 
after the coming into effect of the Constitution, continues to be the same as the 
law in England in respect of the prerogative of the Crown. The Act in ques- 
tion does not make any express provision binding the Government and there 
was nothing in the Act to show to the contrary by necessary implication. The 
Act could operate with reasonable efficacy without being held to be binding on 
the Government. It was further pointed out that the High Court had failed to 
take into consideration the fact that the High Court itself had construed the 
Calutta Municipal Act of 1923, which was replaced by the present Act of 1951, 
on the basis of the Privy Council decision not to have bound the Government. 
The Act of 1951 did not make any provision expressly abrogating that view. 
Hence, it is argued the High Court should have felt bound by the previous deci- 
sion of that very Court given on the basis of the Privy Council decision; and 
had erred in taking the opposite view. The argument further was that the 
State is not a person within the meaning of the penal section with reference to 
which the prosecution had been launched. The common law could not have 
been overridden impliedly by a course of ‘legislation. The common law applies 
to India even after the Constitution, not because there is the King or the Queen, 
but because it is the law in force. In other words, what was the prerogative of 
the Sovereign has now become the law of the land in respect of the sovereignty 
of the State. Thus the law of England, which in its source was the prerogative 
of the Crown, was the common law of the land and was adopted by the Consti- 
tution by Article 372, subject to the reservations contained therein. The 
Attorney-General for India as also the Advoeates-General of Madras and 
Bombay supported the contention raised on behalf of the appellant. 


Mr. N. C. Chatterjee, who appeared on behalf of the respondent, contended. 
that the State is a legal person as recognised in Article 300 of the Constitution: 
and was, therefore, capable of rights and obligations; that unless there is an 
express exclusion of the State by the Legislature, the Act would apply to all, 
including the State. He further contended that under the “Constitution 
there is no King and, therefore, there cannot be any question of pgerogative. 
Any exemption from the operation of the Statute must be found in express 
immunity under the law and eannot be implied. He went to the length of«on- 
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tending that a State's prerogative is inconsistent with the whole Consti- 
tution. Whatever may have been the legal position before the coming into. 
effect of the Constitution, it has not, countenanced the continuance of any sueh 
prerogative as is contended for on behalf of the appellant. Another line taken 
by Mr. Chatterjee is that when the State embarks upon a business,” it? does. 
so not in its sovereign capacity, but as a legal person, subject to the same rights: 
and liabilities as any other person. In effect, therefore, he contended that the 
State is a person-within the meaning of section 386 of the Act; tlfat the doctrine 
of immunity of States from the operation of its laws cannot be invoked after 
the advent of the Constitution, and, alternatively, that, even if the immunity 
is available to the State as a sovereign power, it is not available to the State 
when it embarked upon a commercial undertaking and that, in any case, the - 
State was bound by the law by applying the rule of necessary implication from 
the provisions of the Act. 


In this case it is manifest that it is the Government of West Bengal whjch ' 
is sought to be prosecuted through one of its officers. The prosecution is not 
against a named person, but against the Direetor of a named Department of the 
Government. The person who was the Director of the Department at the rele- 
vant date, that is to say, in the year 1951-52, may not be the same person who 
answered that description on the date the prosecution was launched. In essenoe,* 
therefore, it is the Government of West Bengal which has to answer the charge 
levelled by the respondent, the Corporation of Caleutta. Whether a prosecution 
against such an indeterminate person would or would not lie is a matter which 
has not been raised and, therefore, need not be discussed. The question most 
canvassed before us is whether the penal section invoked in this case applies to 
Government. It has been contended, and in our opinion rightly, that the provi- 
sions of the penal section neither by express terms nor by necessary implieatiom 
are meant to be applied to Government. The decision of the Judicial Committee 
of the Privy Council! if it is good law even now, completely covers ‘his case, 
but the decision of the High Court, now under examination, has taken the view 
. that the earlier decision of the Division Bench of the Madras High Court? has 
laid down the correct law, and not the Privy Council decision. We have, there- 
fore, to decide which of the two décisions has taken the correct view of the legal 
position as it obtained on the day the prosecution was launched. : 


It is well established that the common law of England is that the King's 
prerogative is illustrated by the rule that the Sovereign is not necessarily bound 
by a statutory law which binds the subject. This is further enforced by the rut 
that the King is not bound by a statute unless he is expressly named or unless he 
is bound by necessary implication or unless the Statute, being for the publie 
good, it would be absürd to exclude the King from it. Blaekstone Commentaries, 
Vol. I, pp. 261, 262) accurately summed up the legal position as follows:— | 


“The king is not bound by any act of Parliament, unless he be named therein by 
special and particular words. The most general words that can be devised........affect 
not him in the least, if they may tend to restrain or diminish any of his rights or interests. 
For it would be of most mischievous consequence to the public, if the strength of the exe- 
cutive power were liable to be curtailed without its own express consent by constructions and 
implications òf the subject. Yet, when an act of Parliament is expressly made for the 
preservation of public rights and the suppression of public wrongs, and does not interfere 
with the established rights of the crown, it is said to be binding as well upon the king 
as upon the subject; and, likewise, the king may take the benefit of any particular act, 
thpugh the be not specially named." (Quoted at- page 355 of Holdsworth, A History of 
English Lay, Vol. X.) p ; 
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The King's prerogative is thus ereated and limited by common law and the 
Sovereign can claim no prerogative, except such as the law allows. (See Hals- 
bury’s Laws of England, Vol. VII, 3rd Edn., para. 464 at p. 221). 


The prerogative of the Crown in respect of property is thus stated in the 
game volume of Halsbury’s Laws of England, paragraph 980 at p. 465 :— 


“The Crown not being bound by any statute whereby any prerogative right, title, or 
interest belonging fo it may be divested or abridged, unless expressly named or bound 
by clear implicatfon, property owned, and occupied by the Crown is exempt from taxation 
unless rendered liable either by express words or necessary implication. Moreover, an 
express exemption of particular classes of Crown property in a statute is not in itself 
süfficient to raise the implication that such property only is exempt, and that other property 
not falling within the exception is bound, such clauses being inserted merely ex majore 


- cautela.” 


That was the law applicable to India also, as authoritatively laid down by the 
Privy Council in the ease referred to above. That decision was rightly followed 


-by the Calcutta High Court as stated above. That would be the legal position 
“until the advent of the Constitution. 


The question naturally arises: whether the Constitution has made any 
change in that position? "There are no words in the Constitution which ean be 
eited in support of the proposition that the position has changed after the repub. 
elican farm of Government has been adumbrated by our Constitution. It was 
argued on behalf of the respondent that the existence of such a prerogative is 
negatived by the very form of our new set up, that is to say, it was contended 
that the republiean form of Government is wholly inconsistent with the existence 
of such a prerogative. In our opinion, there is no warrant for such a eonten- 
tion. The immunity of Government from the operation of certain statutes, and. 
particularly statutes creating offences, is based upon the fundamental concept 
that the Government or its officers cannot be a party to committing a crime— 
analogous to the ‘prerogative of perfection’ that the King ean do no wrong. 
Whatever may have been the historical reason of the rule, it has been adopted in 
our country on grounds of publie policy as a rule of interpretation of statutes. 
That this rule is not peculiar or confined to a monarchical form of Government 
is illustrated by the decision of the Supreme Court.of U.S.A. in the ease of 
United States of America v. United Mine Workers of America, where it is laid. 
down that restrictions on the issue of injunctions in labour disputes contained 
àu certain statutes do not apply to the United States Government as an employer 
or, to relations between the Government and its employees and that statutes in: 
Eqneral terms imposing certain restrictions or divesting certain privileges will 
not be applied to the Sovereign without express words to that effect. Similarly, 
ün the case of United States of America v. Reginald P. Wittek? the question 
arose whether the Distriet of Columbia Emergeney Rent Act applied to govern- 
ment-owned defence housing or to government-owned low-reni housing in the 


. District, and it was ruled by the Supreme Court, reversing the decision of the 


Munieipal Court of Appeals, that the statute in question did not apply to the 
United States Government which was not a ‘‘land-lord’’ within the meaning of 


‘the Act. The decision was based on the rule that a general statute imposing. 


restrictions does not impose them upon the Government itself without a clear 
expression or implication to that effect. Another illustration of the rule is to be 
found in the ease of Jess Larson v. Domestic and Foreign Commerce Corpora- 
fion) In that case a suit by a citizen, in effect, against the Government (War 
Assets Administration) for an injunction was dismissed by the District Court 
on the ground that the Court did not have jurisdiction, because the suit was one 
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against the United States. The Supreme Court, by majority, held ‘that the 
suit as against the United States must fail on the ground that according to the 
. laws of the country the Sovereign enjoyed an immunity which was not.enjoyed 
by the citizens. The case of Roberts v. Ahern? is another illustration of the 
same rule. It was held by the High Court of Australia in that case’ that the 
Executive Government of the Commonwealth or of a State is not bound by a 
statute unless the intention that it shall be so bound is apparent, S 


On the other hand, Article 372 of the Constitution has specifically provided 
subjeet to the other provisions of the Constitution all the laws in force in this 
country immediately before the commencement of the Constitution shall continue 
in force until altered or repealed or amended by a competent Legislature or by _ 
other competent authority. The expression ‘“law in force” has been used in a 
very comprehensive sense as would appear from the provisions of sub-clauses (a) 
and (b) of clause (3) of Article 13 of the Constitution. If we compare the pro- 
visions of Article 366 -(10)-which defines ‘‘existing law’’ which has referegce : 
to law made by a legislative agency in contradistinction to ‘‘laws in force” 
which includes not only statutory law, but also custoni or usage having the 
force of law, it must be interpreted as including the common law of England 
which was adopted as the law of this country before the Constitution came into 
force. It is thus clear that far from the Constitution making any change im the* 
legal position, it has elearly indieated that the laws in foree eontinue to have 
validity, even in the new set up, exeept in so far as they eome in eonfliet with 
the express provisions of the Constitution. No such provision has been brought 
to our notice. That being so, we are definitely of the opinion that the rule of 
interpretation of statutes that the State is not bound by a statute, unless it is so 

- provided in express terms or by necessary implications, is still good law. 


But Mr. Chatterjee further contended, alternatively, that even if 
it were held that the Government as a sovereign power may have the benefit of 
the immunity claimed, it is not entitled to-that immunity when it embarks upon 
& business and, in that capacity, becomes subject to the penal provisions of the 
statute equally with other citizens. This question was not raised below and has 
not been gone into by the High Court, nor is it clear on the reeord, as it stands, 
that the Food Department of the Government of West Bengal, which undertook 
rationing and distribution of food on a rational basis had embarked upon any 
trade or business. In the absence of any indication to the contrary, apparently 
this Department of the Government was discharging the elementary duty of a 
Sovereign to ensure proper.and equitable distribution of.available food-s 
with a view to maintaining peace and good Government. Therefore, the alee 
native argument suggested by Mr. Chatterjee has no foundation in fact. 


It only remains to consider the other alternative argument that even if the 
State has not been bound by the penal section in the statute in question in ex- 
press terms, it must be deemed to be bound by it by necessary implication. But 
no specific provisions of the statute in question have been brought to our notice 
which could lend any support to this alternative argument. It has not been 
shown to us that if the section which was sought to be applied against the Gov- 
ernment were held not expressly to apply to Government, the law will lose any 
of its efficacy, or that its working will be hampered in any way. It must, there- 
fore, be held that there is no substance in this contention either. 


The yippeal is accordingly allowed, the judgment under appeal set aside 
and the acquittal of the appellant confirmed. 
= : 
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Sarkar, J—The appellant is an officer of the Government of West Ben- 
gal. He was prosecuted before a Municipal Magistrate of Caleutta for storing 
rice in certain premises without obtaining a licence for that purpose from the 
respondent, the Corporation of Caleutta, as required by section 386 of the 
Galcutfa Municipal Act, 1923. That was an Aet passed by the legislature of the 
former Province of Bengal and may for the present purpose, be taken to have 
been passed by tHe legislature of the State of West Bengal. In storing the rice 
tlie appellant had acted in his official capacity and for carrying out the West 
Bengal Government’s rationing scheme. 


The Magistrate acquitted the appellant holding that the Act did not bind 
the Government as it was neither expressly nor by necessary implication made 
bound, and so, the appellant who had been prosecuted as representing the 
Government would not be liable for non-compliance with its provisions. On 
revision the High Court at Caleutta held that the English rule that a statue did 
‘notebind the Crown unless expressly or by necessary implication made bound, did 
not apply to Indian statutes and so the Government would be liable for breach 
of the provisions of the Calcutta Municipal Act. In this view of the matter, the 
High Court set aside the order of acquittal and sent the case back to the Magis- 
gate for, disposal on the merits. This appeal has been taken from the order of 
the High Court with Special Leave granted by this Court. 


The main question is whether the English rule that ("The Crown is not 
bound by the provisions of any statute unless it is direetly or by necessary impli- 
cation referred to” applies to India. It is said that the rule is based on the 
English law of Crown prerogatives and has no application to Dfdia since the 
promulgation of our Constitution as we have now a republiean form of govern- 
ment where no question of royal prerogatives ean arise. It is pointed out that 
the proseeution was in this ease started since the Constitution eame into force 
and whatever may have been the position earlier, the Government ean no longer 
take shelter under the English rule. 

I think the rule applies to India even after the Constitution. It seems to 
me that the rule as applied in modern times, is really a rule of construction of 
statutes and is not dependent on royal prerogatives. This is the view that 
appears to have been taken in all recent authorities, to some of whieh I wish now 
to refer. 

In Oraies on Statutes (5th ed.) it is stated at p. 392 that ''The rule is 
affalogous, if not equivalent, to the rule already stated that the common Jaw is 
not presumed to be altered by statute". The rule, therefore, is based on the 
presumed intention of the legislature and is, hence, a rule of construction of 
statutes. Then I find it stated in Attorney-General v. Donaldson that 


“Tt is a well established rule, generally speaking, in the construction of Acts of Parlia- 


: ment, that the King is not included unless there are words to that effect; for it is in- 


ferred prima facie that the law made by thé Crown with the assent of the Lords and 
Commons, is made for subjects and not for the Crown. 


Again in Coomber v. Justices of Berks? it was said in reference to this rule, 


"In Rex v. Cook,® the general principle as to the construction of statütes imposing 
charges as containing an exemption of the Crown was laid down. 


In the Australian case of Roberts v. Ahern,* it was said, 


“This rule has commonly been based on the Royal prerogative. Perhaps, however, 
having regard to modern developments of constitutional law, a more satisfactory basis "ia 
to be found in the words of Alderson, B." g 

Rc i RC e ECC a 
tr. (1842) 10 M. & W. 117, 123. ` 3. 3 T.R. 519. ~ 
2. (1883) L.R. 9 A.G. 61, 65. 4. (1904) 1 C.L.R. 406, 417. 
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The words referred to are what I have already set out from Attorney-General: 
v. Donaldson.+ b 

In America too this rule has been applied as a rule of construction though. 
there is ùo King there but the government is of the republican form. «So in. 
United States v. United Mine Workers of America® it was observed, 

“There is an old and well-known rule that statutes which in gene gl terms divest pre-- 
existing rights or privileges will not be applied to the sovereign withqut express words. 
to that effect. It has been stated, in cases in which there were extraneous and affirmative 
rasons for blieving that the sovereign should also be deemed subject to a restrictive statute,. 
that this rule was a rule of construction only." 

Again in reference to the same rule it was said in United States v. The State of 
California, - 

“The presumption is an aid to consistent construction of statutes of the enacting sove-- 
reign when their punpose is in doubt.” 

In our country also in Bell v. The Municipal Commissioners for the City of . 
Madras a case on which much reliance has been placed by the respondent,.. 
it was said afier referring to various English cases dealing with the rule, 

“This emphatic statement of the rule being founded upon general principles of con~ 
struction is undoubtedly applicable as much to Indian enactments as to Colonial or Imperial 
Statutes", 

It was also said at the same page, 


“The rule of construction above adverted to cannot itself be regarded as a prerogative- 
of the Crown’. 


Then I find that in England the rule protects from the operation of a 
statute not only what may strictly be called Crown prerogatives, or whatever is- 
nowadays left of them, but all the Crown’s rights, title and interest: see Hals-' 
bury's Laws of England (8rd ed.) Vol. VII, p. 465. In volume XXXI of the 
Second edition of the same treatise it is stated with reference to the rule that, 

“The Crown for this purpose means not only the King personally, but also the officers: 
of State and servants of the Crown when acting within the scope of their authority om 
behalf of the Crown in the discharge of executive duties". 

In Mersey Docks v..Cameronj Lord Cranworth after referring to the various 
instances where the rule had been applied to exempt buildings occupied for pur- 
poses of the government from rates and other impositions, ‘said, 

“These decisions, however, have all gone on the ground more or less sound, that these 
might all be treated as buildings occupied by the servants of the Crown, and for the Crown, 
extending the shield of the Crown to what might more fitly be described as the public 
government of the country." 

Again in Coomber v. Justice of Berks$ Lord Blackburn after referring to cef- 
tain observations of Lord Westbury in the Mersey Docks case® said, 

“He there says that the public purposes to make an exemption ‘must be such as are- 
required and created by the government of the country, and are, therefore, to be deemed 
part of the use and service of the Crown; and in Greig v. University of Edinburgh he- 
more clearly shows what was his view by using this language, ‘property occupied by the- 
servants of the Crown, and (according to the theory of the Constitution) property occupied 


for the purposes of the administration of the government of the country, became exempt 
from liability to the poor-rate’.” 


In this case it was held that lands with buildings constructed there- 
on and used by county justices, and fer police purposes 
were not liable to Income-tax. In Cooper v. Hawkins? it was held 
that an engine-driver employed: by the Crown who drove a steam-locomotive on 
Crown servie at a speed aoe the limit Damea regulations made under 





(1848 to M. &. W. 117, 123. 457 (485). 
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a statute, was not liable as in the absence of express words, the statute did not 
Bind the Crown. Lastly, I refer to Roberts v. Ahern! where a person acting 
"mder the orders of the Government of the Commonwealth of Australia had been 
prosecuted for having carted away nightsoil from a Post Office without a licence 
from, and without having given any security to, the local authority as was 
required by an enactment of the State of Victoria. It was held that he was liable 
to prosecution begause, The modern sense of the rule, at any rate, is that the 
Executive Government of the State is not bound by Statutes unless that inten- 
tion is apparent:" p. 418. It was also said that ‘‘The doctrine is well-settled 
in this sense in the United States of America:’’ (p. 418). It is unnecessary to 
multiply instances where acts of the executive government have received the 
-protection of the rule. 

All this would seem to put it beyond doubt, that whatever its origin, the 
rule has long been regarded only as a rule of construction. It has been widely 
-used to exempt executive governments from the operation of statutes quite 
'apzrt from protecting prerogative rights of the British Crown strictly so called. 
Tt has been held reasonable to presume that the legislature intended that exe- 
cutive governments are not to be bound by statutes unless made bound expressly 
or by necessary implication. It would be equally reasonable to do so in our 
gountry,even under the present set up for the presumption has all along been 
‘raised in the past and especially as the applicability of the rule can no longer 
þe made to depend on the prevailing form of government. In countries with a 
republiean form of government, the Sovereign would be the State, and its aets, 
"which ean only be the acts of its executive limb, would be, under the rule exempt 
from the operation of its statutes. Whether the royal prerogative as under- 
stood in England, exists in the present day India is not a question that ean arise 
in applying what is a pure rule of construction of statutes. 

Further it is quite elear that the rule has been applied by Courts in India 
in the construction of Indian statutes all along at any rate up to the pro- 
mulgation of our Constitution, except in the solitary instance of Bell's case? 
earlier referred to. It wovld therefore be right to hold that the legislatures in 
our country have proceeded on the basis that the rule would govern the enaet- 
ments passed by them. That being so and remembering that the rule is one of 
eonstruetion, there would be no reason to deny its application to Indian statutes 
after the Constitution. The new republiean form of government adopted by us 

would not warrant a departure from the long established rule of construetion. 


e It was then said that the course of legislation in India would indieate that 
it was not intended even before the Constitution that the rule would apply to 
Indian statutes. This contention was based on Bell’s case?*. That case 
seems to me to have prooceeded on a basis not very sound. On an examination 
of certain Indian statutes it was said, 

“Tt is noteworthy that as a general rule government is specially excluded whenever the 
Legislature considered that certain provisions of an enactment should not bind the Govern- 
ment." 

From this the conclusion was drawn that 


' "According to the uniform course of Indian legislation, statutes imposing duties or 
taxes bind Government as much as its subjects, unless the very nature of the duty or tax 


is such as to be inapplicable to the Government. 
It seems to me that this decision overlooks the uniform course of decisions 
of Indian Courts applying the rule in the construction * of Indian 
statutes. The legislature must be deemed to have known of these decisions 
ooo SS 
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and if they wanted to depart from their effect they would have passed a 
statute bringing about the desired result. No such statute was ever passed. It 
is well-known that in these circumstances the legislatures must be takem to have 
proceeded on the basis that the decisions were correct and the rule was to be 
applied to the statutes passed by them. That being so, an examination of the 
course of Indian legislation would be irrelevant. The cases where the Govern- 
ment was expressly excluded must be taken to be instances of exemptions 
ex majori cautela: Hornsey Urban Council v. HennelA Furthermore, it 
seems to me that a comparison of the number of statutes where the Government 
has been specially excluded from their operation with the number where the 
statutes are silent on the subject, is, at best, a very unsafe guide for deciding 
whether the rule should be applied to Indian enactments: T therefore dissent: 
from the view expressed in .Bell’s case? that the rule does not apply in India. 

Now it seems to me that in storing the rice in the present ease, the Govern- 
ment of West Bengal was performing one of its governmental functions. It was‘ 
storing rice for purposes of rationing, that is, making foodstuff available to’ 
citizens in the time of scarcity. That such activity is a part of the Govern- 
ment's duty is unquestionable. The aet-for which the appellant was convicted 
was, therefore, an aet of the West Bengal Government done in discharge of its 
ordinary duties as the Government and the rule would prevent the Act from» 
applying to make the Government liable for a breach of it. ` 


Then it is said that the Act binds the Government by necessary implication. 
In support of this argument we were referred to certain provisions of the Act 
which expressly ‘exempted the Government from their operation. I am 
unable to agree that this raises the necessary implication. It has been said in 
Halsbury’s Laws of England (2nd ed.), Vol. XXXI, at p. 523 that 

“A general prerogative of the Crown is not deemed to have been abandoned by impli- 
cation by reason of the specific exemption in a statute of any class of the servants of the 
Crown from acting in compliance with the prerogative, nor by reason of the fact that the 


Crown has foregone or curtailed its rights in some other direction in another part of the 
- statute" ; ` 


See also Hornsey Urban Council case! earlier referred to. These observations 
would show the-unsoundness of the contention raised by the respondent. 
Lastly, it is said that the purpose of the Act was to prevent adulteration 
of food stuffs and this object would be wholly defeated unless the Government 
was bound by it. It is not in dispute that if this were so, that might be a ground: 
for holding that the Act bound the Government. On this aspect of the case 
reference may be made to Province of Bombay v. Municipal Corporation of Bom- 
bay." I am however unable to hold that the purposes of the Act would be 
wholly or at all defeated if the Government were not bound by it. It seems to 
me that section 386 of the Act, the breach of which is complained in this ease, 
is concerned with the use of premises and not with the prevention of 
adulteration of foodstuffs as was contended for the respondent. The provisions - 
with regard to adulteration of foodstuffs are contained in a different part of the 
statute. There is nothing to show that the purpose of the Act would wholly be 
defeated if some premises were used contrary to the terms of the Act. 


I would for these reasons hold that the Act did not bind the. Government 
and the prosecution of the appellant: for an act done in the discharge of his 
duties as an officer of the Government cannot be maintained. This appeal should 
therefore be allowed and the order of the High Court set aside and that of'the | 
Magistrate restored. : E i 
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: Wanchoo, J.—I have had the advantage of reading the judgments pre- 
pared by my Lord the Chief Justice and my brother Sarkar, J., I agree with their 
conclusion but my reasons are different. I therefore proceed io state my 
reasons for coming to the same conclusion. 


The faets have already been stated in the judgment of my Lord the Chief 

Justice and I will not therefore repeat them. Suffice it to say that the Corpora- 
tion of Calcutta "initiated this prosecution, in substance, of the State of West 
Bengal through its Director of Rationing and Distribution under section 488 of 
the Caleutta Municipal Act, No. III of 1923, (now equivalent to section 537 of 
the Caleutta Munieipal Aet, No. XXXIII of 1951), for using or permitting to 
be used certain premises for the purpose of storing rice, ete., under the provisions 

' of the Bengal Rationing Order, 1943, without a licence under section 386 of Act 
III of 1923, (now equivalent to section 487 of Aet XXXIII of 1951). The State 
did not deny the faets; but it was contended on its behalf that the prosecution 

| was not maintainable in law.: The Magistrate held that the provisions of see- 
tion 386 of the 1923 Act did not apply to the-State either expressly or by neces- 
sary implication and therefore passed an order of acquittal. The Corporation 
took the matter in revision to the High Court, whieh distinguished an earlier 
decision of the High Court relied upon by the Magistrate and held that after 

* India became a democratic republic from January 26, 1950, the High Court was 
not bound by the decision of the Privy Council in a similar matter reported in 
Province of Bombay v. Municipal Corporation of the City of Bombay and 
another: and that the rule of construction based on the royal prerogative that 
the Crown was not bound by a statute unless it was expressly named therein 
or atany rate could be held to be bound by necessary implication, did not apply 
in India after January 26, 1950, and that the true rule of construction on which 
the Indian legislatures acted was that the State would be bound unless excluded: 
either expressly or by necessary implication. The High Court therefore held 
that section 488 of the Act of 1928 read with section 386 bound the State and 
set aside the order of acquittal and sent the case back to the Magistrate for 
disposal according to law. 


The most important question thus is, whether the rule of construction deriv- 
ed from the royal prerogative in England can still be said to apply in India 
after January 26,1950. If this rule of construction based on the royal preroga- 
tive does not apply, it would necessarily follow that the ordinary rule of con- 
struction, namely, that the State would also be bound by the law like anybody 
flse unless it is expressly excluded or excluded by necessary implication, would 
apply. Now the rule of construction based on the royal prerogative is a survival 
from the mediaeval theory of divine right of Kinys and the conception that the 
sovereign was absolutely perfect, with the result that the common law of England 
evolved the maxim that ‘‘the King can do no wrong’’. In course of time how- 
ever the royal prerogative in England was held to have been created and limited 
by the common law and the sovereign could claim no prerogatives, except such, 
as the law allowed nor such as were contrary to Magna Carta or any other 
statute -or to the liberties of the subject. The Court also had 
jurisdiction to inquire into the existence or extent of any alleged prerogative. 

' I£ any prerogative was disputed, they had to decide the question whether or not 
át existed in the same way as they decided any other question of law. If a prero- 
gative was clearly established, they could take the same—judicial notice of it ag 
they took of any other rule of law: (See Halsbury's Laws of England, 3rd Eti- 
tion, Vol. 1, p. 221; para. 464). i * 

ng 
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The question of Royal prerogative was also considered in Atlorney-General 

v. De Keyser’s Royal Hotel Limited. It was held therein that even where 

there was prerogative it could be curtailed by a statute, if the statufe dealt 

with something which before it'eould be-affected by the prerogative, inasmuch 
as the Crown was a party to every Act of Parliament. Thus in modern times, 
the royal prerogative is the residue of discretionary or arbitrary autho- 

. rity which at any time is legally left in the hands of the Crown gnd is recognised 
under the common law of England. Two things are clear from this modern 
conception of royal prerogative, namely, (1) that there must be a Crown or King. 
to whom the royal prerogative attaches, and (2) that the prerogative must. be 
part of the common law of England. Both these conditions existed when the 
Privy Council decision in Province of Bombay v. Municipal Corporation of the . 
City of Bombay and another? was given in October 1946 ; the King was still there 
and the, Privy Council held that the English common law rule of construction 
applied to Indian legislation as much as to English statutes. I may mention , 
however that in England also the rule has come in for eriticism by writers wot 2 
books on law. Glanville L. Williams in his treatise on “‘Crown Proceedings 

` says at p. 53: 

“The rule originated in the Middle Ages, when it perhaps had some justification, Its 
survival, however, is due to little but the vis inertiae." 
Again at p. 54 the author says: 

"With the great extension in the activities of the State and the number of servants 
employed by it, and with the modern idea, expressed in the Crown Proceedings Act" 
(compare in this connection Art. 300 of our Constitution), "that the State should be 
e r E Mug ds TE om the presumption should be that a statute binds 
After January 26, 1950, when our country beca: i i 
the King ceased to exist, it is rather E talk of Ts Royal dui ee ger 
is also well to remember that the English common law as such nee pli d B 
India, except in the territories covered by the original side of the three Cha i d 
High Courts, namely, Caleutta, Bombay and Madras, (see Kshirodebih ; Dati 
v. Manbobinda Panra?) though sometimes rules of English common ie Ne à 
applied by Indian Courts on grounds of justiee, equity and good conscience Tt 
seems to me therefore that to apply to Indian statutes a construction based on 
the Reyal prerogative as known to the common law of England now when there 
is no Crown in this country and when the common law of England was generally 
not even applieable, (except in a very small part), would be doing violence to 
the ordinary principle of construction of statutes, namely, that only those are not 
bound by a statute who are either expressly exempted or must be held to be 
exempt by necessary implication. ; 

In our country the Rule of Law prevails and our Constituti 
teed it by the provisions contained in Part III thereof as eal a by sedie 

, sions in other Parts: (see Virendra Singh and others v. The State of itor 
Pradesh.*) It is to my mind inherent in the conception of the Rule of Law that 
the State, no less than its citizens and others, is bound by the laws of the land 
"When the King as the embodiment of all power—executive, legislative and judi- 
cial—has disappeared and in our republican Constitution, sovereign power has 
"been distributed among various organs created thereby, it seems to me that there 
dis neither justification nor necessity for continuing the rule of construction 
‘based on the Royal- prerogative. -It is said that though the King has gone 
‘soyereignty Still exists and therefore what was the prerogative of the King has 
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become the prerogative of the sovereign. There isto my. mind a misconception - 
here. It is true that sovereignty must exist under our Constitution; but there : 
is no sowereign às such now. In England, however, the King is synonymous 

> with the sovereign and so arose the royal prerogative. But in our country it 
would *bé impossible now to point to one person or institution and 

io say that he or it is the sovereign ünder the Constitution. A further question 
may arise, if one # in search of a sovereign now, whether the State Government 

. with which one îs concerned here is Sovereign in the same sense as the English 

King (though it may have plenary powers under the limits set under our Con- 
stitution). This to my mind is another reason why there being no King or 
sovereign as such now in our counry, the rule of construction based on the 
Royal prerogative can no longer be invoked, i 


Reliance was placed in this connection on certain cases from Australia and 
Canada and aslo from the United States of America. So far as Australia ang 
Canada are concerned, the cases are not of much help for the Crown exists there 
still. Besides in Canada and in most of the provinces of Canada and in New 
Zealand, provisions have been specifically introduced in the Interpretation Acts 
"laying down that no provision or enactment in any Act shall affect, in any man- 
mer whatsoever, the rights of His Majesty, his heirs or successors, unless it is ex- 
pressly stated therein that His Majesty shall be bound thereby: (See Street on 
** Governmental Liability” at p. 152). 

| 5 

Ta the United States also, it is doubtful if the Royal prerogative as such is 
relied on as the basis of certain principles which are in force there. In United 
States of America v. United Mine Workers of America, eic. the Supreme Court 
did say that there was an old and well-known rule that statutes which 
in general terms divested pre-existing rights and privileges would not be applied. 
to the sovereign without express words to that effect. But there was no discus- 
sion of the royal prerogative as such in the judgment and the rule was called a 
well established rule of construction only. Besides the Court went on to con- 
sider the words of the statutes under consideration and held that on a proper 
eonstruction of them the United States was not bound. 


In United States of America v. Reginald P. Wittek? the Supreme Court, 
did-say that a general statute imposing restrictions does not impose them upon 
theeGovernment itself without a clear expression or implication to that effect; but 
ihis deeision was based mainly on the terms of the State statute there under con- 
sideration and the surrounding circumstances and legislative history of the 
statute concerned. Another ease in the same volume is Jess Larson v. Domestic and 
Foreign Commerce Corporation? where a suit was brought against an officer of 
Xhe United States and it was held that it was in substance a suit against 
the sovereign Government -over which the Court in the absence of consent 
had no jurisdiction. There is no discussion in this ease of the Royal prerogative 
having continued in the United States and the decision seems to have turned 
on some law of that country which provides that a suit against the Government 
could not be tried in a Court in the absence of consent. As against these deci- 
sions I may refer to H. Snowden Marshall v. People of the State of New York* 
to show that royal prerogative as such is losing ground in the United States, 
“if nothing more. . When dealing with the priority of a State over the unsecured'« 
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greditors'in-páymehtiof debts! out/óf!the asetsof thé! debtor, the Suprenlb Cour” 
“Feld tht whethier ‘the priority Was a*pterdgative tight öt mérely a right of di 
vüicistiatiónowas 3 thdttet of locat law land tHé decision ‘dt tht highest^Odutt of the 
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reverted’ “ness OHS “Westone ido tH bigticers Colil the Grgtatel- 
. giUwig that gomg o ofe Stos? immunities "iwhieh (oin «e Hapland 
were claimed as royal  prerogütivés,"! thotghó! préservédsorimi Mihei 
United States, were so preserved for other reasons. . Besides it must. not be 
_ torgotten sthüt-thongh: the" Crow no loger rühiartiód in the "United States After 
thevattainivent of sidependdüte the Adnóricar Coldities Out SE Which the Unged, 
States arose Were" doltiséd Dy HASlish’ Settlers who) attied the domain [aW of 
Bifand wit thèm td Aimetied With the Heat thE ANE Coilstitubiod Of sme! Uk: 
the States ike "New" York attei independence provided "hat! Ee! emm, 
Tay de Ba gland ^ Whielt togathel! ith the Statutes" Coos tata HO "Id oE "Ur" 
colony before! independetiée should “He did éohiti ue to De "the" law of Ene State 
subjict t6 auch alizhations da Ste" legislaturé Might: MHéréHler matë: (SE! 
H. Snowden Marshal v. York®). Thát máy!" adeouhi-for tHe United 
States recognising some of those prerogative rights which. were in force in 
Englands thoübh: event so; thé basis: for! such! revognition*is idow-niore! the lw or 
_ public -pdlicy thari any royal prerogative as such. uiThe position“in' ours ebuntry" 
wag Somewhat different! » Wer liad the King “but! ther cominon “law of- England: 
"didihót, sis alréady- ihdieatedripplylas abituld-in this cotintry?"! Now that thë- 
Kip thas^slsó' gone? there seins tot beno teasin for continuirig the fdyal preto! 
gatives áfter/Jatiuáry! 96, 1950!" jst of zhoon eamriqzo Juodltwr troietovoz off uj 
5 alles ese slut oils bas mourebul of; ui ions en oviisgosoug favor wilt To (tola 
-uo Further; it appears toi;mepthat thes royaliprerogative: wherebiti-deals.cwithy 
‘substantive rights ofthe, Crowns, .a8iagainst; its subjects,.ds, iforhexample, thé: 
priority of Crown debts over debts of the same, natureowingsto the subject, stands, ` 
on a different footing from the royal prerogative put forward in the present case, 
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. Let me then eome to’ ihe/qustion ister iow I have taken of the 
rule of construction, the prosecution can, be allowed to continue. 
There ts nothing in the Act“ of "993 d Or xU ido "I “1951 exempting the State 
specifically: Zironi-thesevprtovisions ofi ‘thor Calentta Municipal. Act. --Imuthistease 
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SUPREME COURT OF INDIA. X : 
(Civil Appellate Jurisdietion). . 


. Prusent:—B. P. Sina, Chief Justice, S. J. Imam, A. K. Samkam, 
K. Sussa Rao, AND J. C. SHAB, JJ. ; 


A. St. Arunachalam Pillai : : ... Appellant? 
Messrs. Southern Roadways, Ltd. and another .. Respondents. 


. Motor Vehicles Act (IV of 1939), sections 64-A, 44-A, 48, 48.4 and 133-A (3)—* 
Regional Transport Officer rejecting an application for variashon of route—Government of 
Madras setting aside that order aud granting the variation of ihe route—Validity of— 
Whether the delegation to the Regional Transport Officer of the power to vary the condi- 
tions of a permit is valid under section 44-A of the Act. 

By Majority.—The Madras Financial Code, Volume II, Appendix I and the Half-yearly 
List of Gazetted Officers in the Transport Department show that Regional Transport Officers 
are subordinate to the Transport Commissioner. i 

Section 44-A of the Motor Vehicles Act authorized the State Government, notwith- 
standing: anything contained in the Act, to authorize any officer subordinate to the Trans- 
port Commissioner to exercise and discharge in lieu of amy other authority such powers 
and functions as may be exercised by that authority. This section did not depend upon 
any rules to be framed under section 133-A (3) specifying as to who is subordinate ‘to 
which authority. 

‘Since however no rules have been framed under section 133-A (3) so far as section 
44-A is concerned, any officer who is subordinate to the Transport Commissioner in any 
way must include tlie Regional Transport Officers. . 

Hence the Regional Transport Officer had jurisdiction to vary the conditions of a 
permit and consequently the Government had the power under section 64-A of the Act 
io do what the Regional Transport Officer could have done, but had refused to do. 

Per Subba Rao, J. (dissenting).—No rule has been framed under section 133-A (3) of 
the Act making the Regional Transport Authority subordinate to the State Transport, Com- 
missioner. If the State Government could act adminástratively in regard to matters covered 
by section 133-A (3) of the Act why should the said sub-section be made at all? The 
only reasonable construction of section 133-A of the Act is that the State can create 
subordination of one officer to another by way of statutory rules only and not otherwise, 
Hence in the absence of any rules framed under section 133-A (3) of the Act, the Regional 
Transport Officer is not subordinate to the State Transport Commissioner within the 
meaning of section 44-A of the Act. 

Appeal from the Judgment and Order, dated the 17th July, 1957, of the 
Madras High Court in Writ Appeal No. 110 of 1956,! arising out of the Judg- 
ment and Order, dated the 3rd September, 1956, of the said High Court in 
Writ Petition No. 2 of 1956. 


- M. C. Setalvad, Attorney-General for India, S. N. Andley, J. B. Dada- 
chanji, Rameshwar Nath and P. L. Vohra, Advocates of Messrs. Rajinder 
Narain & Co., with him), for Appellant. 

R. Ganapathy Iyer and N. E. Govindachari, Advocates and G. Gopala- 
krishnan, Advocate of Messrs Gagrat & Co., for Respondent No. 1. 

The Court delivered the following Judgments— j 

"Imam, J. (on behalf of the  Majority).—This appeal is 

on a certificate granted by the Madras High Court as in its opi- 
nion it involved a substantial question of law to the effect ‘‘whe- 
ther the delegation to the Regional Transport Officer of the power to vary 
the. conditions of a permit is valid". The appellant is the proprietor of Sri 
Vinayagar «Transports, Woriyur, Tiruchirapalli. He held a permit to ply his 
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bus on the route Tiruchirapalli-Mainguard Ghate to Tiruchirapalli Railway 
*Station via Palakarai and Round Tana. He applied on July 19, 1954, to the 
Regional Transport Officer, Tiruchirapalli, for variation of the route so as to 
ply his bus between Mainguard Gate and Golden Rock via Palakarai, Round 
. Tana, Tiruchirapalli Railway Station and retrace again to Round Tana and 
thence to Golden Rock. The Regional Transport Officer notified this applica- 
tion for variatjon and called for objections. The appellant’s application and 
the objections thereon were heard on July 15, 1955, but the Regional Transport 
Officer rejected the application. The appellant filed a revision petition before 
the Government of Madras under section 64-A of the Motor Vehicles Act, 
“hereinafter called the Act, section 64-A having been introduced into that Act by 
the Legislature of the State of Madras. The Madras Government after having 
heard objections to the revision petition, by its order, datcd December 28, 1955, 
set aside the order of the Regional Transport Officer and directed the grant of 
. the variation in the permit of the appellant as prayed for by him. Against 
the order of the Madras Government the respondent, the Southern Roadways 
(Private) Ltd., hereinafter called the respondent, filed a petition under Article 
226 of the Constitution in the Madras High Court on January 2, 1956, for the 
- issue of a writ of certiorari to quash the order of the Government of Madras. 
°  * When the petition came up for hearing before Rajagopalan, J., the respon- 
dent raised a plea which was not taken in the petition under Article 226 of the 
Constitution to the effect that the Regional Transport Officer had no jurisdic- 
* iion to grant the variation asked for by the appellant and the Government had: 
likewise no jurisdiction to grant, in revision, what the Regional ‘Transport 
Officer himself could not have granted. This plea was made on account of a 
Division Bench decision of the Madras High Court in Writ Appeal No. 107 of 
1955, arrived at since the filing of the petition, wherein it was held that the 
Regional Transport Officer had no jurisdiction to deal with an application for 
variation of the conditions of a permit. Rajagopalan, J., following the deci- 
sion in Writ Appeal No. 107 of 1955 held that the Regional Transport Officer 
had no jurisdiction to deal with the appellant’s -application for variation and 
that it followed that the Government of Madras had equally no jurisdictior. 
to grant the variation on a revision petition filed against the order of the 
Regional Transport Officer. The learned Judge accordingly set aside the order 
of the Government of Madras, dated December 28, 1955, without going into thd 
other contentions raised by the respondent in its petition under Article 226. 
The appellant appealed against the decision of Rajagopalan, J. Although in 
the appeal the correctness of the decision in Writ Appeal No. 107 of 1955 was 
questioned it was not pressed because of the decision of the Full Bench of the 
Madras High Court in Writ Appeals Nos. 56 and 57 of 1956 decided on April 
12, 1957. The argument in the present case therefore proceeded on the footing 
that the Regional Transport Officer, Tiruchirapalli, had no jurisdiction to deal 
with the appellant’s application for variation. 

In the High Court on behalf of the appellant it was urged that the respon- 
dents had submitted to the jurisdiction of the Regional Transport Officer and 
therefore could not at a later stage obtain the discretionary writ of certiorari 
on the ground that there was lack of jurisdiction. It was next contended that 
even if the Regional Transport Officer had no jurisdiction to deal with the 
appellant’s application for variation the order of the Government of Madras 
which was sought to be quashed could not be said to be one passfü without 
jurisdiction or excess of jurisdiction because the Government had undoubtedly 
power to pass the order in question under section 64-A of the Act. Both these 
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Department and to appoint as officers thereof such persons as it thinks fit. Sub- 
-——geetion (3) authorises the State Government to make rules to regulate the dis- 
-` charge by officers of the Motor Vehicles Department of their functionseand in 
particular and without prejudice to the generality of the foregoing power to 
prescribe the uniform to be worn by them, the authorities to which theg shall. 
be subordinate, the duties to be performed by them, the powers (including the 
powers exercisable by police officers under the Act) to be exercised by them and, 
the conditions governing the exercise of such powers. No rules, in fact, had 
been framed. 


It will be seen from what has been stated that it is the State Transport 
Authority and no other which is authorised under section 48-A to vary the con- 
ditions of a permit of a stage carriage. Section 44-A, however, authorises the ` 
State Government to appoint a State Transport Commissioner. It further pro- 
vides that notwithstanding anything contained in the Act the State Govern- 
ment may by notification authorize the State Transport Commissioner or any: 
officer subordinate to him to exercise and discharge in liew of any other autho- ' 
rity prescribed by or under the Act such powers and functions as may be speci- 
fied in the notification. By this section, although under section 48-A it is the 
State Transport Authority which can vary the conditions of a stage carriage 
permit, the State Government could, notwithstanding the provisions of thate 
section, authorise the State Transport Commissioner to exercise such powers 
ün lieu of the State Transport Authority. It could also confer such power om 

.- an-offieer subordinate to the State Transport Commissioner. The vital ques- 
tion for determination is, how are the words ‘‘any officer subordinate to him’” 
to be construed. In construing these words the provisions of section 133-A 

' will have to be kept in mind as it was contended on behalf of the respondent 
that these sections should be read together. It was urged on behalf of the 
respondent that under section 183-A (3) as to who was subordinate to whom 
in the Motor Vehicles Department had to be preseribed by rules. As no rules 
‘had been framed it could not be said that the Regional Transport Offieer was 
Bübordinate to the State Transport Commissioner. 

-The Full Bench of the Madras High Court in the ease of T. Krishnaswamy 
Mudaliar and another v. P. S. Palani Pillai and another had occasion to consider 
whether a Regional Transport Officer was subordinate to the State Transport 
Commissioner for the purposes of the Act. Three views were pressed before it. 
The first view, which was favoured by a Division Bench of that Court, was to 
the effect that the word ‘subordinate’ in section 44-A meant ‘‘administratiye 
subordination.’? The second view was pressed by the Advocate-General of 
Madras who had urged that the word ‘subordinate’ in the section meant ‘‘func- 
tional subordination” and the third view was pressed by Mr. Nambiar to the 
effect that the word ‘subordimate’ meant ‘‘statutory subordination". It was 
the third view which was accepted by the Full Bench and the High Court 
expressed its opinion in the following words :— | 

_ "Of the three views placed before us we are inclined to prefer the third. It appears 
"to us to be the most rational and the most free from objections. It is in accord with 
all well established rules of interpretation of Statutes. It does not require as the theory 
of ‘functional subordination’ seems to require, the introduction of new words into the 

" section. It has the merit of being more flexible of powers not merely at the State level 

i but at the regional level also. It ensures that there will be no transfer or delegation 
of- powers except to officers whose subordination has been determined by rules properly 
framed under* the Act. It also ought to avoid the anomaly that hag now occurred of a 


pérson in the position of a Secretary of a body being empowered to vary th condition 
of a permis granted by that body. We therefore adopt this view." REIS 
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The High, Court in rejecting the view submitted by the Advocate-General 
bbserved that there were no qualifying words whatever to the word ‘subordinate’ 
in section 44-A. : 


The Full Bench decision of the Andhra Pradesh High Court in the case of. 
*B. Véerdswamy and others v. State of Andhra Pradesh, did not agree with the 
Full Bench decision of the Madras High Court. The Andhra Pradesh High 
Court was of the opinion that the Regional Transport Officer was an offieer 
subordinate to*the Transport Commissioner within the meaning of section 44-A 
of the Act. It laid emphasis on the word ‘‘any’’ and observed that that word 
excluded limitation or qualification and eonnoted wide generality. It compre- 
hended not only the officer whose subordination was statutorily 


- determined, but all eligible subordinate officers and therefore the Regional 


Transport Officer eame within the ambit of the expression ‘‘any officer sub- 
ordinate’’ used in section 44-A. Having examined the reasons given in the 
decisions of the Full Bench of the Madras High Court and the Full Bench of 


- the Andhra Pradesh High Court we are generally in agreement with the view 


taken by the Andhra Pradesh High Court for the reasons which we now proceed. 
to state. i 


We have not on the record any material to show when the Madras Govern- 
ement appointed a State Transport Commissioner nor have we any notification 
in the Fort St. George Gazette as to what powers he or an offcer subordinate 
to him was authorized to exercise and discharge in lieu of any other authority 
prescribed by or under the Aet. The Madras Road Trafic Code of 1940 shows 
that on May 21, 1947, the Governor of Madras constituted a Provineial Trans- 
port Authority for the Provinee (now the State) of Madras, a Regional Trans- 
port Authority for the district and city of Madras and a Regional Transport 
Authority for each of the other districts in the Province (now the State) of 
Madras. This Code also contains the Madras Motor Vehicles Rules, 1940, 
hereinafter called the Rules. The Rules. came into force on April 1, 1940. 
Under Rule 3 (c) ‘‘Central Road Traffic Board’’ or ‘‘Central Board” means 
the Provincial Transport Authority constituted for the State of Madras under 
sub-section (1) of section 44 of the Act. This definition obviously must have 
‘been inserted in the Rules after the constitution of the Provincial Transport 
Authority in the year 1947. This definition was again altered on December 20, 
1955 and for the words ‘‘ Central Road Traffic Board"? or ‘‘Central Board"! the 
words ‘‘State Transport Authority’’ was substituted. On the same date a 
farther definition was added to the Rules by the insertion of clause (m) in Rule 3 
‘which was to the effect that ‘‘Transport Department’’ means the Motor Vehicles 
Department set up under section 133-A of the Act. The Government of Madras 
issued a notification No. G. O. Ms. 527 on February 14, 1953, wherein it was 
stated that prior to the decision of the Madras High Court in Writ Petition 
No. 806 of 1951 the Regional Transport Authorities were varying whenever 
necessary all the conditions of the permits, but according to the decision of the 
High Court in that petition the Regional Transport Authorities could not vary 
the existing conditions of a stage carriage permit imposed under section 48 (d) 
of the Act and that it was only the State Transport Authority which could do. 
so under section 48-A of the Act. The decision of the High Court resulted in 
great administrative inconvenience as all applications for variation of conditions 
of permit would have now to be made to the State Transport Authority which 
involved delay and inconvenience to operators. It further stated that the Gov- 
ernment of India had under consideration a proposal to amend sectién 48 of the 
Act so as to empower the Regional Transport Authorities to vary all gonditions 
of permits, but some time. would be taken to carry out the necessary legislation. 


i. (1959) 1 Andh.W.R. 308: A.I.R. 1959 Andh. Pra. 413 (F.B.). 
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Pending the legislation 7the [Goverment of Madrasi«iad decided sto; empower 


Regional; Trahsport.:Officers; ag :a-temporaryl'! measure; to vary conditions..of 
permits now dealt with by the State rhea tu Authority. .Thel-notification 


further went: on,to say, that; in, exercise; of the; poy WETS: gonfen ed Dx: section, 44-A c 


2e P Wy 


of, the-,Act.,the Governor. of; Madras, authorized the , "Regional, rans pow, Qifieerg 
andthe. Secretary;; Road Traffic, Board, Madras, to exercise the: powers, and, dis- 
-charge «the, functions, of. the, State, Transport; Anihority an ler Sedem 48- ‘A, 
51:A and..565A -of; the, Acts ‘On, ;Oetolier. 20, 1985, the, Goyernmaent nt of ‘Madras 

issued, „al ‘further. notification, reorganizing, the, Motor,, APransport, Department, with 
reference, ito the; Motor Vehieles,,,,(Madras, Ande, o Aet; 19541 QXXXIX 


f. 1954). According: ‘to; this motifloation a Member of; the, jBoard,,of Re Reyenue 


` should she. “appointed. as Transport; Commissioner, under. section 442A, of; the, Aet. 


and thejpresent’- post.of,Transport Commissioner should,be abolished; that, an 
eoffieeniof.the Transporti Department should be appointed, as; State ‘Transp ort 
Authority: who willralso bethe: Assistant, Transport Commissioner; that. the. post 


se 


ofi Secretary; Central. Road Traffic; Board, should, he ;zedesignatedr as, Secretary, . 


State: Transport; Authority ;: 1 that; Collectors of} districts ( injthe;, mofugsil and 
the Commissioner of Police in the City of Madras should be appointed as 
Regional jransport 4 Antporties under Reston, 44. UP Act: that, the, R avional 
‘Transport, Officers in. the, mofussil à and, the ;Depu. Commissioner of ’ Police 


nami nd; S Liensag), i in; the, Madras, that wt Ys ioul m be se aequ to," the 


met. as rimi oe "mH d de 


LOT 


organisation at; present; Bisnis andes de ‘transport, crime, con al ioy ‘Under 
;elause:,(4) ((#). the; powers, under, sections , 48- -Ap 51-A« and,56-A, of; the. Act, to 
:xalter ;the :eonditions -of,,stage..carriage; permits, contract, ‘carriage. permits and 
publie carriers ;permits,, exercised, by the Regional Transport: Officers, would; 
hereafter be exercised, by, the. Regional Transport, Authorities, Under, clause;.(5) 
(i)i ther Regional Transport ‘Officer, would. be, the. ‘Seoretary, to;the, ‘Regional Trap- 
sport Authority. ands in, that. ,capacity,,he- would, assist. the, Regional, Transport 
Authority, in, the: _ performance ofi the, functions’ preseribed in; clause -(4) s.It-is, 
howeyer,; tobe remembered :that when oni July 19,1954, ‚the, appellant applied: to 
‘the, Regional Transport Authority, for.,the, ,7Variation of the conditions, of his 


‘permit,,.the, , notification; No.. G.; ;O: Ms: 527, « dated. February., 14, 11953, of; ihe i 


‘Government. of ,Madras:awas.. in force: by, virtue- of, which. Regional. "Transport 
"Officers "Were. authorised. ,-to i discharge..:.the.., functions, of; the Dua uds oy 
eats under, sections 48-A, SIA and-B6-À. -of the: Aet.:eci tray pA uli S 
NN ‘paragraph: $. et. the stattet, ‘of ‘the case filed, by “thé: abdo it "Was 
“stated. -that i in, the. ¢ exercise. of the powers ‘conferred “under: ‘section AL ( 1. of. tlie 
“Act, thé  Govérimient. o of "Madras constituted J Provincial.” ‘and ‘Regional. Transport 
Authorities... Tt also., “set, Ap. a "Motor ‘Transport, Department; "with ya.. ‘Transport. 
Commissioner. as. its, ‘head. ‘and. officers An, ‘phat ‘Department, in the ower, ;scale, 
“Were "thé (Régional "Transport, ^ Officers. ‘who, functioned’: as, the Secretaries. ‘of 
thg: “respective. “Regional Transport Authorities- called the Road “Traffic Board. 
Tt was further: stated ;: in paragraph -7: that; although a Regional Transport 


Lei 
e. : 


. 8 
a 


dor) ABUNACHALAM:PILLAL 7, SOUTHERN, ROADWAYS: LTDa (Imam, J-)- An 


TUUM porri ste f E 


‘Officer twas-a subordinate of the Transport, Commissioner on the, administrative 
slde he- could. not, beheld» to, bea, subordinate offcer; within, the meaning, of 


més 


section. 44A... TheoState Government, may establish. a, Motor, Vehicles Depart, 


nties.or powers’ ofra; statutory nature had, been. vested,.in the, Transport, Com; 


oa 


Dane 


* itotlgausertilnz vide aot douoso pbir migre E02 03:1 ae eoe ha Wot. o£? He £u 
d She Madri itin Code, ‘Vol TTA ppén °F sHows" thé Tist- of Heads of 
H ejr oua A n + i 


KESSE inei» < AL OIL. ald ec op fei rel Las 
‘Departments, of the "Goveépmieht OF Madfas. “THe Transport’ Corimissióberrtis 
t T f 


.Oiliteke in THE Dao Departüieié corteeted upto" the” 315t/of July /^1958, 
shows that the Transport «€ (ini esiofer^ ig also" the? Chairman "Céiitral "Road. - 
anime Board "Mádrds, án subbrditiaté to hin! Arethe Secretary,‘ Géiitral Rodd 

"ge Bond Madras, Adeiftat, Secnetüry, ‘Rudd! Trafic Board, ‘Madras dud 
-Transport Officers)? There! tan Peno gestio- therefore that’ the 

‘Régional, PiAngport: Officers are officers ISapordi late’ £o THE TiS port Commis 

ike TL ig erae TOP this readin tht the tétpondent Admits that thé-Regiotal 

‘Transport Officers, ddininisttatively, àre subordinate to the Transpo tt Gommis- 

‘Signer: Section 442.4 Epéaks" merely Af shn officer subordinate to thè (Transport 

Commissioner to whom’ by inotifiéation. the. oemet of Madras may confer 

fy antrisin,n of any her andes prayed ay Pa maden ur e sa 
OS 9 Eh 1e POW EES 80) -Annetions PAG AAN Ee 353 4 i Was, DoWener», areuec 

that mntilvrules were, framed under section 1387A, specifying as to; who, 15 sub- 
ordinate io which authority, for the purposes of the Act, and the statutory, fune. 
tigna to: ber performed, under, the. Act, administrative subordination. is nob what 


3s eontemplated under section 44-A. On the other hand, on behalf of the appel- 
lant it has been urged that effect must be given to the words of section 44-A 
which did ‘not'inthé'Téast inldicate'in! what way'the officer: has to'be subordinate 
to" the’ "Téffsport^ Gomiissiónér! Tt? was Worthy" off Hotice "that section 44-A 
‘anlhorized: thé? State ‘Government; fiotWithstanding! anything éontained! in ‘the 
Aet, to’authorize any officer sübordinste'to thé Transport; Commissioner to exer- 
Gige ‘aiid diséharge ïn ieu. of-any “other authority! such powers and functions. as 
mày be! e&ereised^by that! authority ! The''sectioi did not dépend upon ‘any 
rules to Be framed! under! ghetion 193-AL"/Furthebmoré, ‘section +! [33:-Ar! was an 
‘endbling séotion by which a State ‘Government: could; dfvit so wished, for the 
purpose of carrying into efféct” the’ purposes of ‘the ‘Act v establiskia! Motor: 
Vehicles “Department. Unti? stich” &' Départinent' was‘testablished ‘the: question 
of framing rules under the séétion. did not aise! Uere P nobaaite wti 
threat aff Bide oleae duni Perit alt npe 


There is no clear material on the record or in the Madras Road Traffic 
Code’ from‘ which it can be-ascertainéd;precisélyiasito;when the Madras \Govern- 
mentrestablished d! Motor:Vehicles! Department: Itis. Significant, however, by a 
3iotifiéition dated! December 20, .1955;:clause: (mv) swag, added sto rule. 3; of -the 
Rules dnd this stated that “Transport Department?" means „thë Motor (Vehicles 
‘Department set túp ‘under! sëctióbn)183-ATofitHenAct: Apparently, entil,.this 
date "Transport! “Departmerit: was ‘soniething!..dthei’ tlian/the Motor Vehicles 
Department set up under section 133-A^ of thelAet r.3Itris. clear, therefore, that 
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on February 14, 1953, when the notifieation G. O. Ms. No. 597 was issued by the 
Government of Madras the Regional Transport Offieers were offieers subordi- 
nate to the Transport Commissioner. Even if at some time or the otheg a Motor 


Vehicles Department had been set up by the Government of Madras admittedly . 


the Government of Madras had framed no rules under section 133-A 63). If 
rules had been framed under that section and they showed that the Regional 
Transport Officers were not subordinate to the Transport Commissioner then a 
question might well have arisen as to how the words ‘‘any Officer subordinate 


to him" should be construed owing to a conflict between the Regional Transport ' 


Officer being administratively subordinate to the Transport Commissioner and 
yet not subordinate to him by virtue of the rules framed under section 133-A. 
Sinee, however, no rules have been framed under this section, so far as section 
44-A is concerned, any officer who is subordinate to the Transport Commissioner 
in any way must include the Regional Transport Officers in the Transport 


Department. The words of the section are wide enough for this interpretation: 


and they are incapable of being given the restricted meaning suggested om 
behalf of the respondent. It was, however, suggested that anomalies may oceur 
if section 44-A is construed so widely, because a Regional Transport Officer 
was a Secretary of a Regional Transport Authority and therefore subordinate 
to that authority and yet he could be empowered. to vary the eonditipns of g 
permit whieh the State Transport Authority, to whieh the Regional Transport 
"Authority is subordinate; may have declined to do. In the matter of interpre- 
tation such considerations cannot be of much assistance. If the words of see- 
tion 44-A are wide enough to mean any officer subordinate to the Transport 
Commissioner they must be given effect to. In the matter -of interpretation a 


Court could not, if the words were plain enough, proceed’ on the basis that . 


possibly the Government of Madras may misuse its powers. 


We accordingly hold that the Regional Transport Officer, Tiruchirapalli, 
had jurisdietion to vary the conditions of a permit by virtue of the power con- 
ferred on him by the notifieation No. G.O. Ms. 527 issued by the Government 
of Madras. Consequently, that Government had the power under section 64-A. 


to do that which the Regional Transport Officer could have done but had refused. 


to do. 


In our opinion, the appeal must be allowed and the judgments of the single. 


Judge and appellate Court of the High Court must be set aside and the ease 
remanded to the High Court for the rehearing of the writ petition by the single 
Judge as several questions which were raised in that petition have not been 
decided by him. He had allowed the petition solely on the ground that the 
deeision of the Government of Madras must be set aside as the Regional Trans- 
port Officer had no jurisdiction to vary the conditions of the permit and that 


being so the Government of Madras eould not make sueh an order in the exer- , 


' else of its revisional jurisdiction. The ease will accordingly go back to the 
single Judge for decision on the other points raised in the writ petition filed by 
the respondent. The appellant is entitled to his costs of this appeal. The 
costs in. the High Court will abide the result. 


Subba Rao, J.—I have had the advantage of perusing the judgment of my 
learned brother, Imam, J., I regret my inability to agree with him in regard to 
the main question raised in the ease, namely. whether the Regional Transport 
Officer is subordinate to the State Transport Commissioner within the meaning 
of sectio 44-A of the Motor Vehicles Act, 1939 (IV of 1939) (hereinafter 
referred to as the Act). The facts are fully stated by my learned brother and 
it is not necessary to restate them here. ` ZEE 
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Pee 44-A was inserted in the Act by the Madras Act XX of 1943 and it 
reads: i 


"The "State Government may appoint a State Transport Commissioner, and notwith- 
standing „anything contained in this Act, may, by notification in the Fort St. George 
Gazette, tons such Commissioner or any officer subordinate to him, to exercise and 
discharge in lieu of any other authority prescribed by or under this Act, such powers 


and functions as may be specified in the notification. 


. This section empowers the State Government to appoint only a State Trans- 


port Commissioner and does not confer any power on it to appoint any officer 
subordinate to him; that power must be found elsewhere in the Aet or tho 
rules made thereunder. This section also does not enable the State Government 
to confer any powers on or entrust any functions to, the said Commissioner 
other than those exercisable by any authority under the Act. On the interpre- 
tation of this provision there is à conflict of views between the Full Bench deci- 
‘sion of the Madras High Court in T. Krishnaswamy Mudaliar v. P. S. Palani 
Pillai! andthe Full Bench decision of the Andhra Pradesh High Court in 
B. Veeraswamy v. State of Andhra Pradesh? In the former case, Balakrishna 
Ayyar, J., delivering the judgment of the Court, summarised his views thus 
*at page 602: 

e “Qf the three views placed before us we are inclined to prefer the third (statutory: 
subordination). It appears to us to be the most rational and the most free from objections. 
Jt is in accord with all well established rules of interpretation of Statutes. It does not 
require as the theory of ‘functional subordination’ seems to require, the introduction of 

®new words into the section. It has the merit of being more flexible and practical since 
it permits of the transfer or delegation of powers not merely at the state level but at the 
Tegionaf level also. ‘ 


It ensures that there will be no transfer or delegation of powers except to officers 
«whose subordination has been determined by rules properly framed under the Act. It also 
ought to avoid the anomaly that has now occurred of a person in the position of a secre- 
tary of a body being empowered to vary the condition of a permit granted by that body. 
We therefore adopt this view." 


On the other hand, Satyanarayana Raju, J., speaking for the full bench of the 
Andhra Pradesh High Court, in the latter case summarises his views thus at 
page 416: i 

“The Regional Transport Officer is an individual who is invested with the authority 
and is required to perform the duties incidental to an office and is therefore an officer. 


In the performance of his various duties, he is subject to the direction and control of the 
Transport Commissioner. He is thus an officer subordinate to the Transport Commis- 


siongr.” 
The question is which of the two views is correct. It falls to be decided on the 
provisions of the Act and the rules framed thereunder. The Act was passed. 
to consolidate and amend the law relating to motor vehicles. It deals with a 
variety of subjects relating to motor vehicles, such as licensing of drivers 
‘(Chapter II), registration of motor vehicles (Chapter III), control of transport 
vehicles (Chapter IV), construction, equipment and maintenance of motor 
vehicles (Chapter V), control of traffic (Chapter VI), motor vehicles tempor- 
arily leaving or visiting India (Chapter VII), insurance of motor vehicles 
against third party risks (Chapter VII), offénces, penalties and procedures 
{Chapter IX), and miscellaneous (Chapter X). Each chapter, with the ex- 
eeption of Chapter X, provides for a particular aspect relating to motor vehicles 
and is, within its range, self-contained, and contains a separate provision con- 
'ferring power on the Government to make rules for the purpose of carrying, 
—— lM ^7 X— 
: LLR. (2 2. (1 1 An. W.R. 308: ALR. r 
Mad. a ? des MT. (G1) pu rn gasp A.P. AUR: T. 359 
1957 Mad. 599 (F.B.). 


Ph oV eral ORAS LAW JOURNAL REPORTS (SUPREME! GOURT)L4I74 [1962 
. 3 . 


- ibt U^ emedi thy pro ilidne o thap chaptérA Séetiéal 133A ofthe- Ohaptir-deal- 
ing with miscellaneous matters enables the Government, for the purpóse-ot 


to, regulate their’ funetioHd atd duties and ame" the dutllorities tö whom- they? 
4n. Gln Sop * ix k 


DUE Ite s iM MO Yi m. dea tGs “Cuil AIG 0j 19 (Me ase pre po Ib 
shall be subordinate. In short, the, Abs comprehdusive, and selt-dontaitied z 


the powers and duties of the various authorities and t 


VIG f X Hi Bisa TY 2 onda Y J sot 
are all laid down and regulated by the provisions o£ Ng and the'füliSeiddé . 


that: i ilg JOG Gs uf 
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use. or permit ithe use of the ve éle“it any, public place Save in avo dan wit 


SISD peatset D A OUJ iie ne AVOIT qe, JOO9-& zi 019DT MEES Ab 

the conditions of a. NS tL" Wan DM ebl 43.60 AETS. power Tai dM State d P do wor 

xum Kopp E : SEM, Maa esie „on: G i se B etuibsl. uu i TA 

to. control toad: tran: vo 43-A "which. was inserted 1n the Act Dy Act 
ini 


iff gf 9d DEI) T9 ic AM Rh PS ONG Be Le Dune cars CES PEE 
port, Authoriti es created under. the Acè "Section 2 empowers tlle Sidi. Govern 
ment fo constitute for the State a State “Transport © Authority aid, “ Regional 
Transport Authorities for different regions to exercise and discharge oughout 
pu | 

Fia 


44r A, Which avis, inserted, Dy, Madras, AGE JE 1948, rutier enpawërs ane 


fien ot any” tibi authority presefibed" by 'or'aitaar the "A et"gücliUpowetd" qnd! 
functions as may be specified in the notification. The duties an 
this cotifined” nly to"nótifisd Statutory’ fine- 
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tens and duties, imposed „on, other | Authorities under; this; Act an whose, place, 


3 AGEN BIES ae of bg JOU iG Uret Goya tate D bgr 338. «dT 
Transport Authority, Which granted 4, pentit to! tice or to suspend’ it on! any 


ofithe grounds: mentioned, thenein.;s.Section 64,confers, a xieht 915 ARPER on atr 


respect ofmatters ‘thenitiondd therein: ziSeetiono64- ALigives .tevisional jjugisdiezs 
tion:-to, thexState-GóVernmentitoscalllfor:stlie zrécords! ofpany) order passed, bY: any; 


Authoritysor officer-subordinate tol it; forsithe purpose! of: satisfying; itself a; 3, to 
thedegality, regularity-or fropriety:of«suchcórdero| Seétionc 68-,couers yon athe 


State Government power tov ial) rules, for: the qpurposeiof-rcazryingi into effect - 


théoprovisions: off this: chapter #2 vamdy underosub-section, ((2) (a) thereof. the, 
State «Government: is cauthdrizedtytol'tiakéls rules im Jrespest/ of: the period: of: 
appointment) and cthe terms! of, appointment I6£ and: thescóniduetiofobüsiness iby: 
Regiónal'andbStateiTransport.oAüthoritiey and!the"Yepo£ts: torbe; furnished; by: 
. themat} dite soigsdo deal (Z starqedO) enmoousilousit Bice CAL amiquait): 
2 luiqthig’ chapter, sthéréfore}s follows! the rsame: qattérnoadopted: jin; thet Act.:;/It 
creates Authorities; defines theiripowers ahd duties, ‘ind provides ifor tlie; regulas, 
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— 7hrexereise of the powers-conferred-under-seetion-44;-the-Stàte-Government- 
constituted inf the State a State Transport; Authority andealso Regional. ;Trans- 


peri Authorities and appointed mieinbers -fo! the skid Wodied-!."The:vonstitutiont 


of the said bodies was changed from time to time. At the crucial peribd 15. SER 
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duly 19,1954 the- Statė! Transport- Authority" 
Road. "Traffic Board (€ JR! TB»): and^its»Cháir as! the ‘StatéeTransport 
Oinifitsióner: "So toc! lig State! Government ited: 'RegiónaloTransporó 
Atithoriti¢s!deseribéd: äs Boards;- and: from 4tine!-to' time. changed: itheir 'composi- 
tion!” "Düring the period-i?qüestion the Regional" Transport: ‘Authorities’ teon! 
sisted of District Magistrate, District Superintendent of “Police, the- ‘President. 


District, Board, nd one e non-o -official person to be nominatod by the. Government. 
redi Hüj at bob At real pyi 


^^" Ttdlsó apesta froin en gite of Krishtiaswamy. „Naidu d nwo referred: 
thé questióri' to thie Fur Benth‘ of'the Madras! High! ‘Court, Athat'the State Govern= 
ment éstablishied " ‘a "Mit oF Vehidlés Department rider" Jséction’ 18-A. of the'iÀ et 
i and ippoihted ‘Regiohal"Transpért’ Officers?" Their powérs'are: regulated: by tthe- 
rules máde tidi: tHe ‘Act, “Gnaé sh küle 1247. lie "RegiofiaP Tránsport'Offieer tis: 
niade the' Séeretüry, 'ànd éxediltive ofaéer oF! the Board, "ej the Régional Tu 
port Authority! Po Rules 131; 134," 1947 B* and 1:35 “définie the duties to tbe perform 
: ede bY’. tlie" 'Se Vortag. ‘Rie! 134A" aper us E Board; for She proipt'and''éon- 
venient ‘discharge of: ‘Husibdss: to ‘delegate to" thie Seetetay ‘fiindtions’ "described! 
undér that’ ule. "Rule 134-A. "auithioritzes' the! Bird" tö Give general instrctiorig 
ag, to the’ manner in which h ‘te, Secretary shalt ékéréisd the powets ‘delegated to 
ehiin, "pider: ‘rule d prom lieto ‘the Central Board “against, patti¢tilar Orders 
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of ‘the ‘Secretary and ‘the Be: ese" rules PeT, establish that” the 


Regional "Transport, Office r 18 guide t totke ‘Board, í , thé Regional’ Pans. 


ideséribed/4& the ‘Central 


port, Auth ry. res ‘has Story qi ities añ gu ET Abd Mi dii charge, or 
those, duties, he is ‘Sander the p the an and in è mat peu soie e 


quasi- judicial, “duties, an PN ies io! the i ‘a Road "nasi E Tt, is, 
therefore, manifest: ‘th at gional. Transport Or T eer is, sional by. the, 
Government in exercise ‘of its : Doré ers, under s section 133- A of. the e Act, ‘that, ‘hig, 
duties are statutorily defined and that ‘under the rules he is made subordinate 
to'the': ‘Board; 4; ie the "Regional: Transport "Authority: 19. ae rite d 
eno oli ob esilio sjenibuedak s as gurautnreg0osb ont vd vij eL [oia 
a Now :eoming ito: the, State Transport, Commissioner, the; “State” ¢ yoverument. 
is: authorized: to} appoint chim, under section, 445 A of, the Act, which was inserted, 
in the year 1948. ;.He.is;also a.statutory.authonity. ; ..Both the parties, proceeded’ 
on, the basis that the State orenat e established a Motor ‘Vehicles Department 


ient PL qr 0 
and, ibe Comisionar Y was, one of its of rs. ‘The L División ‘Benth’ of ‘the Madras 
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‘the position . by, enagting; that, the e. Transport. Dep: hriment ‘is a Motor T 
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i i 
Depar entan appointed the, C momissioner as an officer ii that Departiétiti 
Ri VL UA MGR amor. ‘section 193 B purae officer dallor dina "to té" Said’ 


Commissioner. . Bec ion 44- -gnly, € enabl NON Stat te ‘Government tó” coñifer ond hin 


ee eee A end aho Act has eon, Flee Us. die vule 
has beer) franied timdér- sub-sections (3)»(£ section c1335A4 of the. A of making t e 
Regional (Transport Authority subordinate to:the State, Transport, ( omnee, 
The diily:material available toru$is that the Commissioner.was:appointed by, the 
State Government as Chairman of the Central Road Trafüe Board. " Under the 
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'eunder, there are certain statutory duties and, 
l Road Traffic Board, but no separate powers are 
: the Board apart from his being a part-of the 


Act and the rules frame 
functions allotted to the 
onferred on the Chairr-% 
Board. It is, therefore -24a 
under the Regional "Transport Officer is not made subordinate to the*State- 
Transport Commissioner. 7 


e 
. But what is contended is that though between the Commissioner and the 
Regional Transport Officer, there is no statutory subordination, the latter wasl 
made by the Government administratively subordinate to the Commissioner. 
There is no order of the Government making the Regional Transport Officer a 


subordinate to the Commissioner placed before us. The only material is a notifi- . 


cation issued by the Government, dated October 20, 1955, on which reliance is 
placed to indicate that the Regional Transport Officer is subordinate to the Com- 


Ghat under the Act and the rules framed there- . 


missioner. But obviously it has no relevance to the present enquiry, for the . 


notification was issued on a date subsequent to the date of the impugned order. . 


If there was an earlier notification, the State or the appellant would have 
produced it, but from its non-production it may be assumed that there was no 
such notification. If that is excluded, the only two remaining documents are, 
(4) The Madras Financial Code giving a list of the heads of departments of the 
Madras State, and (4) the Half-Yearly list of Gazetted Officers in the Madras* 
State Government. The former shows the Transport Commissioner as one of 
the heads of departments. It does not in itself show that the Regional Trans- 
port Officer is his subordinate. The mere mention of the Regional Transport 
‘Officers in the list of Gazetted Officers in the department is not decisive of the 
fact that they are subordinate to the Transport Commissioner. In this state of 
record, it is not possible to hold that even administratively the Regional Trans- 
port Officer is subordinate to the State Transport Commissioner. 


I shall assume for the purpose of this case that the Regional Transport 
‘Officer is treated by the Government as a subordinate officer to the Commis- 
sioner. The question in this case is whether such administrative treatment in 
utter disregard of the statutory provisions can confer upon the Regional Trans- 
port Officer a right to function under section 44-A of the Act. 


The foregoing provisions relevant to the present enquiry may be summa- 
rised thus: The Act is a self-contained one., Under specific provisions it 
empowers the Government to constitute a State Transport Authority, the 
Regional Transport Authorities and a State Transport Commissioner. See- 
tion 44-A does not authorize the Government to appoint subordinate officers tÒ 
the Commissioner but only enables it to confer statutory powers on an officer 
‘subordinate to the Commissioner. In exercise of the powers conferred under 
section 133-A of the Act, the State Government created a Motor Vehicles Depart- 
ment and appointed in that Department a Commissioner, Regional Transport 
‘Officers and others. But the State Government has not made any rules 
making -the Regional Transport Officer a subordinate to the Commissioner. 
Indeed, the rules made him the executive officer of the Regional Transport Board 
indicating thereby that he is a subordinate to the Board. It is, therefore, 
manifest that either under the statute or under the rules made thereunder the 
Regional Transport Officer is not subordinate to the Commissioner. f 


xoħfers a discretionary power on the State Government to make rules indicating 
the authoñties to which the officers appointed shall be subordinate and, there- 
fore,eit is not bound to do so. Assuming that the word ‘‘may’’ in the section 
confers a discretionary power on the State Government, is it permissible to 


. Learnede Attorney-General -contends that section 133-A of the Act only 


J 
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contend that the "Government is entitled to do administratively what it is em- 
powered to do by rules? If the Government decides not to exercise the powers 
conferzed under sub-section (3) of section 183-A, it may withhold from doing 
80; but it eannot bring about the same result administratively, i.e., by a process 
othersthan by way of rules. If the contention were accepted, it would be attri- 
buting to the Legislature anintention to make an unnecessary provision. If the 
State Governmept could act administrattively in regard to matters covered by 
sub-section (39, why should the said sub-section be made at all? Either by 
making rules or without making rules, the Government can achieve the same 
object. There is an understandable reason for the legislative preference to a 
statutory rule. Statutory rules are placed before Parliament for its approval, 
. While administrative regulations are entirely in the discretion of the executive 
Government. Statutory authorities under the Act are empowered to exercise 
powers affecting valuable rights of citizens. The power to issue permits and 
modify the conditions thereof affects large interests and it may well be that the 
. Legislature in insisting upon statutory rules seeks to exercise supervision to 
prevent abuse of powers. The only reasonable construction of section 133-A is 
that the State can create subordination of one officer to another by only statutory 
rules and not otherwise. I would, therefore, hold that if the Government seeks 
to make a particular officer of the Department subordinate to another, it ean 


*only dd so by making a statutory rule under sub-section (3) of section 183-A 
of the Act. 


The result is that negatively there is no statutory rule making the Regional 
Transport Offieer subordinate to the State Transport Commissioner, and posi- 
tively there is a rule making him subordinate to the Regional Transport Autho- 
rity (R.T.A.). If that be so, I must hold that the Regional Transport Officer 
‘is not a subordinate to the State Transport Commissioner within the meaning 
of section 44-A of the Act. 

In the result, the appeal fails and is dismissed with costs. 

ORDER 


In view of the majority judgment of the Court, the appeal is allowed with 
costs in this Court, and the case, remanded to the High Court for a re-hearing 
by a single Judge. Costs in the High Court will abide the result. 


Appeal allowed, 


SUPREME COURT OF INDIA. 
- (Civil Appellate Jurisdiction}. 
Present:—J. L. Karur, M. HDAYATULLAH AND J. C. SHAH, JJ. 


Seth Jamnadas Daga and others .. Appellants? 
v. 
The Commissioner of Income-tax .. Respondent. 


Income-iax Act (XI of 1922), sections 14, 16 and 24—Scope and effect—Share of 
income from unregistered firm—If can be set-off against share of loss from registered firms 
—Such losses—If can be carried forward in subsequent years. 


Although the share of a partner in the profits of an unregistered firm is exempt from 
tax, it is included in his total mcome for the purpose of rate only. Thè profit from 
the unregistered firm could be set-off against the losses from the registered firms fo 
find out the rate applicable to other income of the assessee. The assessee @®uld carry 
forward loss from the registered firms in the subsequent year or years. It cannot be 


*Civil Appeal No. 516 of 1959. 12th December, 1960. 
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said that the losses of the registered firm could not be carried forward because they 
had been absorbed by the profits of the unregistered firm. . 


Appeal from the Judgment and Order, dated the 3rd September, 1957, of 
the Bombay High Court in Income-tax Reference No. 49 of 1957. i f 
J. M. Thakar, Advocate, and S. N. Andley, J. B Dadachanji, Remeshwar. 
_ Nath and P. L. Vohra, Advocates of Rajinder Narain & Co., for Appellants. 


A. N. Kirpal and D. Gupta, Advocates, for Respondent. e 
The Judgment of the Court was delivered by 


Hidayatullah, J.—The three appellants appeal against the Judgment and 
Order of the High Court of Bombay answering, in the affirmative, following 
question: f 

‘Whether the share income of the assessees from the unregistered firm (which is 
separately taxed), namely, Rs. 26,110, can be set-off against their share loss from regis- 
tered firms, namely, Rs. 13,167?" , 
The facts are as follows: Two of the appellants are brothers, and the tnyd . 
appellant is the widow of a third brother, who died during the pendeney of the 
appeal after certificate had been granted by the High Court. The three 
brothers were partners in two registered firms and one other firm, which was 
unregistered. The assessment years for the purposes of the appeal are 
1948-49 and 1949-50. For the assessment year 1948-49, the income ‘of *the* 
three brothers was the same, and it was as follows: 


From registered firms Rs. 11,002 loss 
ee Rs. 1,265 loss. 


Total loss Rs. 13,167 








Income from the unregistered firm Rs. 26,110 profit 
Other income Rs. © 262- - 


The income of the unregistered firm was taxed on the firm and not'in the hands. 
of the partners, as was possible under the provisions of clause (b) of sub-sec- 
iion (5) of section 283. In assessing the amount of Rs. 262, the Income-tax. 
Officer first determined the total ineome of each of the appellants by setting 
off their share of the profits of the unregistered firm against their share of the 
loss of the registered firms. The appellants contended that, inasmuch as tax. 
had already been assessed on the unregistered firm, this could not be done, and 
that as there was loss in the business of the registered firms, no tax was 
demandable on Rs. 262. They also contended that they were entitled fo 
carry forward the loss amounting to Rs. 12,905 to the succeeding year, undeet 
section 24 (2) of the Income-tax Act. These contentions were not accepted: 
by the Income-tax Officer, to whose order it is not necessary to refer in detail. 
The assessment for the assessment year 1949-50 was also done on similar lines. 


The appeal to the Appellate Assistant Commissioner was unsuccessful, and: 
six appeals were taken to the Tribunal by the three appellants three for each 
assessment year. These appeals were disposed of by a common order. The: 
Tribunal held, relying upon the second proviso to section 24 (1), that just as 
loss in an unregistered firm could not be set off against profits from a regis- 
tered firm under that proviso, the profits in an unregistered firm could not be set 
off against the loss from a registered firm. It relied upon a decision of the 
Madras High Court in Commissioner of Income-tax v. Ratanshi Bhavanji,' 
which it purported to follow in preference to a decision of the Punjab High 
Court ineBanka Mal Niranjandas v. Commissioner of Income-taz? The same 





- 
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reasoning was applied to the assessment year 1949- 50, and in tbe result, all 
the six appeals were allowed. 


The order of the Tribunal involved, in addition to the point set out above, 
certain other questions, which were asked by the assessees to be referred to the 
*High'Court for decision ender section 66 (1). The Commissioner also asked for 
a reference in respect of the decision, substance whereof has been set out above. 
The Tribunal referred two questions at the instance of the assessees and one 
question, which we have already quoted, at the instance of the Commissioner. 
In the High Court, the assessees abandoned the two questions, and the High 
Court accordingly expressed its opinion in the judgment and order under 
appeal, on the remaining question. The High Court differed from the deci- 

' sion of the Tribunal, and held that the profit from the unregistered firm could 
be set off against the losses from the registered firms to find out the rate appli- 
eable to Rs. 262 which was other income of the assessees. The High Court 
also held that the assessees could not carry forward the loss of the registered 

` fifms to the following year, because such loss must be deemed to have been 
absorbed in the profits of the unregistered firm. It, however, certified the case 
&s fit for appeal to this Court, and the present appeal has been filed. 


In our opinion, the High Court eorreetly answered the question referred 

*to tt, But was in error in holding that the losses of the registered firms could 

uot be carried forward, because they must be deemed to have been absorbed. 
in the profits of the unregistered firm. 


Inasmueh as we substantially agree with the High Court on the first 
part of the ease, it is not necessary to examine closely or in detail the reasons 
on which the decision of the High Court proceeds. In our opinion, the matter 
is simple, and can be stated within a narrow compass. Under section 3 of the 
Ineome-tax Act, income-tax is chargeable for an assessment year at rate or 
rates prescribed by an annual Act in respect of the total income of the previous 
year Section 14 (2) (a), before its amendment in 1956, provided that the 
tax shall not be payable by an assessee, if a partner of an unregistered firm in 
respeet of any portion of his share in the profits and gains of the firm computed, 
in the manner laid down in clause (b) of scb-section (1) of section 16 on which 
the tax had already been paid by the firm. The section thus gave immunity 
from tax to the share of the assessee as a partner in an unregistered firm in 
respeet of the share of profits received by him from the unregistered firm and 
on which the unregistered firm had already been taxed. Section 16 (1) (a), 
however, provided that in computing the total ineome of an assessee, any sum 
exempted under sub-section (2) of section 14 shall be included. The com- 
bined effect of those two sections was stated by the High Court to be, 


"that although the share of a partner in the profits of an unregistered firm is exempt 
from tax, it is included in his total income for the purpose of rate only." 


We agree that this is a correct analysis. The Tribunal relied upon the second 
proviso to section 24 (1), which read as follows: 


"Provided further that where the assessee is an unregistered firm which has not been 
assessed under the provisions of clause (5) of sub-section (5) of section 23...... any 
such loss shall be set-off only against the income, profits and gains of the firm and not 
against the income, profits and gains of any of the partners of the said firm; and where . 
the assessee is a registered firm, any loss which cannot be set-off against other income, 
profits and gains of the firm shall be apportioned between the partner, of the firm 
and they alone shall be entitled to have the amount of the loss set-off under this section.” 


The Tribunal came to the conclusion that, ~ . 


“just a partner in an unregistered firm which has suffered loss will not be 
allowed. io Sero. his share loss in the usregistered firm against his income from any 
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other source, so it stands to reason that his loss from other, sources cannot also be 
set-off against his share income from an unregistered firm." a 


The decision of the Tribunal was not based upon any specific provision of the . 


Ineome-tax Aet but upon a parity of reasoning by which a specifie provision 
about loss was held to apply the other way round also. The High fourt, 
correctly pointed out that all that section 14, sub-section (2), did was to save 
the profits of an unregistered firm from liability to tax in the hands of the 
partners. It did not affect the computation of the total income to determine 
the rate applicable under section 3 in the light of section 16 (1) (a). Indeed, 
seetion 16 (1) (a) elearly provided that any sum exempt under section 14 (2) 
was to be included in computing the total income of an assessee, and in view 
of this specific provision, the converse of the second proviso to section 24 (1) 


which we have quoted above, hardly applied. To this extent, the order of the ` 


Tribunal was incorrect. The error was pointed out by the High Court, and 
the question thus raised was properly decided. We see no reason to differ from 
the High Court on this part of the case. 


The question, however, arose before the High Court as to whether in view 
of this decision, the assessees could earry forward loss from the registered firms 
^in the subsequent year or years. The High Court eame to the conclusion that 


-they could not carry forward the loss. Indeed, the Tribunal had earlier, stated | 


that if the profits from the unregistered firm were to be set off against the losses 
of the registered firms, suck losses would not be carried forward to the follow- 
ing year, and that that would be contrary to section 24. The High Court 
rejected this ground in dealing with the question as to the rate applicable to 
the other income, and pointed out—and in our view, rightly, that under sec- 
tions 14 (2) and 16 (1) (a) the profits and losses had to be set off against 
each other, to find out the total income. The High Court, however, held that 
' once losses were set off against profits, they were to that extent absorbed, and that 
‘there. was nothing to carry forward. In our opinion, this conclusion does not 
follow. Section 24 provides for a different situation altogether; it provides 
for the carrying forward of a loss in business to the subsequent year or years 
till the loss is absorbed in profits, or till it cannot be carried forward any 
further. That has little to do with the manner in which the total income of an 
assessee has to be determined for the purpose of finding out the rate applicable 
to his income, taxable in the year of assessment. In our opinion, to read the 
provisions of sections 14 (2) and 16 (1) (a) in this extended manner would 
be to nullify in certain cases section 24 altogether. Neither is such an inten- 
tion expressed; nor can it be implied. In our opinion, though the decisiom 
of the High Court on the main issue and on one aspect of the question posed, 
for its opinion was correct, it was in error in deciding that the losses of the 
registered firms could not be carried forward because they had been absorbed 
by the profits of the unregistered firm. 


To this extent, the judgment and order of the High Court will stand 
modified. Subject to that modification, the appeal will be dismissed. In the 
circumstances of the case, there will be no order as to costs. 


Order modified. 
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5 (Civil Appellate Jurisdiction) . l 
PresenT:—J. L. Kapur, M. HDAYATULLAH AND J. O. Smam, JJ. 


"The Income-tax Officer, Alwaye .. Appellants* 
e v. 
The Asok Teftiles, Ltd., Alwaye .. Respondent. 


Income-tax Act (XI jf 1922), section 35—Applicability—Review—Scope. 


' According to section 35 of the Income-tax Act power is given to the various income- 
tax authorities within four years from the date of any assessment passed by them to 

- rectify any mistake "apparent from the record". In the Civil Procedure Code the words 
are "an error apparent on the face of the record" and the two provisions do not mean the 
same thing. 


The Income-tax Officer can under section 35 of the Income-tax Act, examine the re- 
cord and if he discovers that he has made a mistake he can rectify the error and the 


` erfbr which can be corrected may be an error of fact or of law. The restrictive operation 
of the power of review under Order 47, rule l, Civil Procedure Code, is not applicable 
in the case of section 35 of the Income-tax Act. 


The Income-tax Officer had jurisdiction io levy penal interest under section 18-A (8) 
of the Income-tax Act for failure to make advance deposit under section 18-A (3). 

"Appeal from the Judgment and Order dated the 31st October, 1955, 
Travancore-Cochin High Court, Ernakulam, in Original Petition No. 75 of 
1956. 

A. N. Kripal and D. Gupta, Advocates, for Appellant. 

Sardar Bahadur, Advocate for Respondent. 

The Judgment of the Court was delivered by 


Kapur, J—This is an appeal pursuant to a certificate of the High Court 
of Kerala against the judgment and order of that Court and the question for 
decision is the applicability of section 35 of the Indian Income-tax Act 
(hereinafter termed the ‘Act’). 


The facts which have given rise to the appeal are these: The respondent 
is a limited company which owns a spinning mill at Alwaye. It commenced 
business in January, 1951, and its first accounting year ended on December 31, 
1951, and the relevant assessment year is 1952-53. It filed its return showing 
an income of Rs. 3,21,284 without taking into account the amount allowable 
under section 15-C of the Act. On February 2, 1958, the net assessable in- 
ceme of the respondent was determined at Rs. 1,47,083 after deducting 
Rs. 1,79,081 under section 15-C. The respondent however declared a dividend 
of Rs. 4,72,415 which attracted the application of section 2 of the Finance 
Act, 1952, read with Part B, proviso (9?) of First Schedule and thus it became 
liable to the payment of additional ineome-tax and this fact was overlooked 
by the Income-tax Officer. After giving notice under section 35 of the Act, 
the Income-tax Officer by an order dated January 25, 1954, rectified this error 
and imposed an additional tax at the rate of one anna in the rupee. He later 
discovered that this was also erroneous and the rate should have been 5 annas 
in a rupee. By an order dated August 12, 1954, he rectified the error. 
Under section 18-A, advance ineome-tax had to be paid and the respondent 
company had deposited only Rs. 5,000 and therefore became liable to penal 
interest under section 18-A (8) of the Act. By the same order this omission 
to impose penal interest was corrected and this error was thus rectified. E 


Against this order the respondent eompany went in revision under sec- 
tion 33-A. (2) to the Commissioner of Ineome-tax but the revision was elis- 
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missed. Thereupon the respondent company filed a petition in the High Court 
of Kerala under Article 226 cf the Constitution on the ground that section 35 
of the Act did not apply and that on the merits additional tax could “not be 
imposed. 'The High Court by its judgment, dated October 31, 1955, belg that 
the orders made were without jurisdietion and therefore granted a writ of 
certiorari quashing the orders and the Income-tax Officer has brought this 
appeal pursuant to a certificate of that High Court. 


According to the High Court, section 35 of the Act was a provision for 
rectification of “‘mistakes apparent on the record’’ and in the opinion of the 
High Court it was a mistake analogous to Order 47, rule 1, of the Code of 


Civil Procedure for grant of review on the ground of mistake or error apparent - 


on the face of the record and it construed it in the following words :— 


“4.€., an evident error which does not require any extraneous matter to show its , 


incorrectness. The error may be one of fact but is not limited to matters of fact and 


include also errors of law. But the law must be definite and capable of ascertainmént. * 


An erroneous view of law on a debatable point or a wrong exposition of the law or a wrong 
application of the law or a failure to apply the appropriate law cannot be considered 
a mistake or error apparent on the face of the record. See Chitaley’s Civil Procedure Code, 


Vol. UI, pages 3549-50, 5th edition.” 

On the ground that the applieability of proviso (i) of Part B of the First 
Schedule of the Finance Act was a complex question which could not be said 
to be “apparent on the face of the record", the High Court held that the 
necessary foundation for the exercise of the powers under section 35 had not 
been laid and therefore the Income-tax Officer had no jurisdiction to make 
the order that he did. The High Court also held that the levy of penal 
interest under section 18-A (8) of the Act for failure to make advance deposit 
under section 18-A (3) was also without jurisdiction. 


The learned Judges of the High Court seem to have fallen into an error in 
equating the language and scope of section 35 of the Act with that of Order 
47, rule 1, Civil Procedure Code. The language of the two is different because 
according to section 35 of the Act which provides for rectification of mistakes 
the power is given to the various income-tax authorities within four years from 


the date of any assessment passed by them to rectify any mistake ‘‘apparent - 


from the record’’ and in the Civil Procedure Code the words are ‘‘an error 
apparent on the face of the record’’ and the two provisions do not mean the 
same thing. This court in Maharana Mills (Private) Ltd. v. Income-taz 
Officer, Porbandar* has laid down the scope of section 35 at page 358 in the 
following words:— 


“The power under section 35 is no doubt limited to rectification of mistakes which 
are apparent from the record. A mistake contemplated by this section is not one which 
is to be discovered as a result of an argument but it is open to the Income-tax Officer to 
examine the record including the evidence and if he discovers any mistake he is entitled 
to rectify the error provided that if the result is enhancement of assessment or reducing 
the refund then notice has to be given to the assessee and he should be allowed a reason- 
able opportunity of being heard." 


In that ease the' error arose because of an initial mistake in determining the 
written down value which was subsequently rectified. In an earlier case M. K. 
Venkatachalam v. Bombay Dyeing & Manufacturing Co. Lid. where as a con- 
sequence of a subsequent amendment of the law having retrospective effect, 
fhe Incom€-tax Officer reduced the amount of interest under section 18-A (5) 
of the Act and the assessee obtained from the High Court a writ of prohibition 
-against the Income-tax Officer on the ground that the mistake contemplated 
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chad to be apparent on the face of the order and not a mistake resulting from 
an amendment of the law even though it was retrospetcive in its effect, it was 
held that it was a case of error apparent from the record. Gajendragadkar, J., 
in his judgment said :— 

_ “At the time when the Income-tax Officer applied his mind to the question of rectify- 
ing the alleged mistake, there can be no doubt that he had to-read the principal 
Act as containingethe inserted proviso as from April 1, 1952." 

Thus this Court has held that discovery of an error on the basis of assessment 
due to an initial mistake in determining the written down value is a mistake 
‘from the record and so is a misapplication of the law even though the law came 
into operation retrospectively. The Income-tax Oficer, can, under section 35 
of the Act, examine the record and if he discovers that he has made a mistake 
he can rectify the error and the error which can be corrected may be an error 
of fact or of law. The restrictive operation of the power of review under 
Qrder 47, rule 1, Civil Procedure Code, is not applicable in the case of section 
35 of the Act and in our opinion it cannot be said that the order of the Income- 
tax Officer in regard to assessment in dispute was without jurisdiction. 


In regard to section 18-A (8) also the learned Judges have misdirected, 

e themselves because that section is mandatory. It provides :— 
Section 18-4 (8): “Where, on making the regular assessment, the Income-tax Officer 
finds that no payment of tax has been made in accordance with the foregoing provisions of 


this section, interest calculated in the manner laid down in sub-section (6) shall be added 
to the tax as determined on the basis of the regular assessment." 


Therefore the Income-tax Officer was required to calculate the interest in 
ihe manner provided under the provisions of that sub-section and had to add 
it to the assessment. / : 


Counsel for the respondent sought to raise the question as to the applica- 
bility of proviso (ii) of Part B of First Schedule of the Finance Act, 1952, 
and relied upon the judgments of this Court in Commissioner of Income-tax v. 
Elphinstone Spinning & Weaving Mills Co., Ltà- and similar cases reported as 
Commissioner of Income-tax, Bombay City v. Jalgaon Electric Supply Co., Ltd? 
and Commissioner of Income-tax, Bombay City v. Khatau Makanji Spinning 
and Weaving Co., Lid? ; but the facts of those cases were different. In the first 
ease there was no total income and the Finance Act was not applicable in that 
.ease. In the second there was no profit in any preceding year and therefore 

ethe fiction failed because it postulates that there should be undistributed profits 
of one or more years immediately preceding the previous year. In the third 
case also the Finance Act was inapplicable because the additional tax was not 
properly laid upon the total income and what was actually taxed was never a 
part of the total income of the previous year. 


In our opinion the order of the High Court was erroneous. We therefore 
allow this appeal and set aside the judgment and order of the High Court 
with eosts in this Court and in the High Court. 


Appeal allowed. 
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SUPREME COURT OF INDIA. . 
(Civil Appellate Jurisdiction). : 
Present:—J. L. Kapur, M. HrmaxarULLAH, AND J. C. Suan, JJ. 
All India Reporter, Ltd. l .. Appellant* 
v. 
Ramehandra D. Datar a "Respondent. 


Income-tax Act (XI of 1922), section 18—Applicability—Decree for damages for wrong- 
ful termination of service by employer and arrears of salary—Tax payable as on salary if 
can be deducted at source by the employer—No assessment on employee decree-holder— 
Notice under section 46 (5) of the Income-tax Act—If can be issued on the decree-holder 


—Right to execute the decree in full—Income-iax Officer—If entitled to attach the decree - 


debt by garnishee proceedings. 


Where in a suit by an employee for arrears of salary, compensation for wrongful termi- 
nation of employment and interest the Court passes a decree on that claim, it becomes a 
judgment-debt. It may have been open to the judgment-debtor employer in the suit to 
apply to the Court for making a provision in the decree for payment of income-tax due 
by the employee, but that was not done in the instant case: granting that compensation for 
wrongful termination of employment can be regarded ag in the nature of salary, when the 
claim is merged in the decree of the Court, the claim assumes the character of a judgment- 
debt, and to judgment-debts, section 18 of the Income-tax Act has not been made appli- 


cable. The decree passed by the Civil Court must be executed subject to the deductiens and e 


adjustments permissible under the Code of Civil Procedure. The debtor is not entitled to 
deduct income-tax which may become due and payable by the judgment-creditor on the 
plea that the cause of action on which the decree was passed, was the contract of employ- 
. ment and a part of the claim represented amount due to the employee as salary or damages 
in lieu of salary. 

Where there had been no assessment of the employee to tax the Income-tax Officer 
had no authority to issue a notice under section 46 (5) of the Income-tax Act. In such a 
case the Income-tax Officer could not claim to recover ‘tax due’ by a proceeding in the 
nature of a garnishee proceeding by applying to the, civil Court to attach the judgment- 
debt Payable by the employer. Any such application by the Income-tax Officer must be 
ignored. - 

- Westminster Bank, Lid. v. Richee, 18 T. C. 159 and Manickain Chettiar v. Income-taxr 
Officer, Madras, (1938) 1 M.L.J. 14: 6 I.T.R. 180, distinguished. 

Apeal from the Order, dated the 28th June, 1956, of the Bombay High 
Court at Nagpur in Miscellaneous First Appeal No. 15 of 1954. 


A. V. Viswanatha Sastri, Senior Advocate, (Shankar Anand and A. G. 
Rainaparkhi, Advocates, with him), for Appéllant. 
K. N. Rajagopal Sastri, Senior Advocate, (Amicus curiae), for Respon- 
dent. e 
The Judgment of the Court was delivered by 
Shah, J.—Ramachandra Dhondo Datar—hereinafter referred to-as the 
respondent—was employed by the appellant company in its publications 
branch. By agreement dated March 23, 1943, the appellant company agreed 
to pay to the respondent as from April 1, 1943, remuneration per annum 
equal to 34% of the gross sales or Rs. 12,000, whichever -was greater. The 
agreement was to remain in operation for ten years from April 1, 1943, 
in the first instance and was renewable at the option of the respondent for 
such period as he desired. By notice dated April 19, 1948, served on the res- 
ondent on April 22, 1948, the appellant eompany terminated the employ- 
ment of the respondent. The respondent.then filed a civil suit in-the Court 
of the Fifth Additional District Judge, Nagpur, for a decree for Rs. 1,30,000 
bentg the amount of compensation for wrongful termination of employment, 
arrears of salary and interest. On July 17, 1953, the Court after 
— e L ———— 
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iving credit for the amount received by the respondent passed a decree for 
Hs. 42,359 (which was inclusive of Rs. 36,000 as compensation for 
termination of employment and Rs. 6,000 as salary in lieu of six months’ 
notice and interest) and costs and interest on judgment. The respondent 
then @pplied for execution of the decree and claimed Rs. 54,893-12-0 less 
Rs. 18,501-10-0 decreed against him in a cross-suit filed by the appellant com- 
pany. The Inceme-tax Officer, Nagpur, served a notice under section 46 of 
the Indian Inéome-tax Act upon the respondent and also gave intimation to 

the District Judge, Nagpur, that the appellant-company be permitted to de- - 
duct at source and to pay into the Government Treasury Rs. 15,956-13-0 as in- 
come-tax, surcharge and super-tax due on the sum of Rs. 50,972-2-0 award- 


"ed to the respondent. The appellant-company also applied that the executing 


Court do declare that the appellant-company was entitled and in law bound. 
to deduct the tax due on the amount. The learned Judge directed the 


` appellant-company to pay to the Income-tax Department Rs. 15,956-13-0 on 


'&ecount of income-tax and super-tax on the amount due tc the respondent. 


and directed it to pay the balance in Court after filing a receipt for payment 
of tax from the Income-tax Department. In appeal to the High Court of 
Judicature at Nagpur, the order passed by the District Judge was reversed. 
gud execution as claimed by the respondent was directed. 


The appellant-company contends that under section 18 (2) of the Ineome- 
tax Act, it was bound to deduct the tax computed at the appropriate rate on 
the salary payable to the respondent as the amount due under the decree 
represented salary. Section 18, sub-section (2) of the Ineome-tax Act in so 
far as it is material provides that any person paying any amount chargeable 
under the head ‘‘salaries’’ shall at the time of payment deduct income-tax 
and super-tax at the rate representing the average of the rates applicable to- 
the estimated total income of the assessee under the head ''salary".  Sub- 
section (7) declares that a person failing to deduct the taxes required by the 
section shall be deemed to be an assessee in default in respect of such tax. 
The Legislature has, it is manifest, imposed upon the employer the duty to 
deduet tax at the appropriate rate on salary payable to the employee and if 
he fails to do so, the tax not deducted may be recovered from him. But the 
liability to deduct arises in law, if the amount is due and payable 
as salary. In this ease, there has been no assessment of tax due by the 
Ineome-tax officer on the amount payable to the respondent. Under section 
46 (5), any person paing salary to an assessee may be required by the Income- 
tax Officer to deduct arrears of tax due from the latter and the employer is 
bound to comply with such a requisition and to pay the amount deducted to 
the credit of the Government. But this order ean only be passed if income- 
tax has been assessed and has remained unpaid. It is undisputed that at the 


- material time, no tax was assessed against the respondent; the Income-tax 


Officer had accordingly no authority to issue a notice under section 46 (5). 
Nor could the Income-tax Officer claim to recover tax due by a proceed- 
ing in the nature of a garnishee proceeding by applying to the civil Court to 
attach the judgment-debt payable by the company. The application sub- 
mitted by the Income-tax Officer must therefore be ignored. Undoubtedly, 
the employer is by seetion 18 of the Act liable to deduet from the salary pay- 
able by him to his employee the amount of tax at the average rate applicable 
to the estimated total income; but can it be said that as between the 
appellant-eompany and the respondent the decretal amount represented 
salary? The respondent had filed a suit for a decree for arrears of salary, 
compensation for wrongful termination of employment and interest. The 
Court having passed a decree on that claim, it became a judgment-debt. Tt 
S—16 , 
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may have been open to the appellant company in the suit to apply to the 
Court for making a provision in the decree for payment of income-tax due 
by the respondent, but no such provision was made. . 2 

We are not concerned to decide in this appeal whether in the hangs gf the 
respondent the amount due to him under the decree, when paid, will be liable 
to tax; that question does not fall to be determined in this appeal. The ques- 
tion to be determined is whether as between the appellant-company and the 
respondent the amount decreed is due as salary payment of whieh attraets the 
statutory liability imposed by section 18. The claim decreed by the civil 
Court was for compensation, for wrongful termination of employment, 
arrears of salary, salary due for the period of notice and interest and costs, — 
less withdrawals on salary account. The amount for which execution was 
sought to be levied was the amount decreed against which was set off the claim 
-under the ecross-decree. A substantial part of the claim decreed repre- . 
sented compensation for wrongful termination of employment and it would be , 
difficult to predicate of the claim sought to be enforced what part 
thereof if any represented salary due. Granting the compensation payable 
to an employee by an employer for wrongful termination of employment can , 
be regarded as in the nature of salary, when the claim is merged in the decree 
of the Court, the claim assumes the character of a judgment-debte 
and to judgment-debts section 18 has not been made applicable. The decree 
passed by the civil Court must be executed subject to the deductions and ad- 
justments permissible under the Code of Civil Procedure. The judg- 
ment-debtor may, if he has a cross-decree for money, claim to set off the 
amount due thereunder. If there be any adjustment of the decree, the deree 
may be executed for the amount due as a result of the adjustment. A third 
person who has obtained a decree against the judgment-creditor may apply 
for attachment of the decree and such decree may be executed subject to the 
claim of the third person: but the judgment-debtor cannot claim to satisfy, 
in the absence of a direction in the decree to that effect the claim of a third 
person against the judgmeni-ereditor, and pay only the balance. The rule 
that the decree must be executed according to its tenor may be modified by a 
statutory provision. But there is nothing in the Income-tax Act which 
supports the plea that in respect of the amount payable under a judgment- 
debt of the nature sought to be enforced, the debtor is entitled to deduct 
income-tax which may become due and payable to the judgment-creditor on 
the plea that the cause of action on which the decree was passed was the con- 
tract of employment and a part of the claim decreed represented amount dtie 
to the employee as salary or damages in lieu of salary. 

Counsel for the appellant-company strongly relied upon the decision of 
the House of Lords in Wesiminster Bank, Lid. vu Richee That was a case 
in which in an action brought by one E against the Westminster Bank trustee ; 
of the estate of one X—R was awarded a .decree for £36,255 principal and 
£10,028 as interest. The Bank thereafter brought an action for a declara- 
tion that it had satisfied the judgment in the action by E by paying him the 
amount due less £5,014, the latter sum representing income-tax on the inte- 
rest awarded by the judgment. It was held by the House of Lords that 
£10,028 was ‘‘interest of money?! within Schedule D and General Rule 21 of 
the Ineome-tax Act, 1918, and that income-tax was deductible therefrom. In 
that case, £he only argument advanced on behalf of the Bank is set out in the - 
speech of Viscount Simon, L.C., at page 187; . 


“The appellant contends that the additional sum of £ 10,028 though awarded under 
a power to add interest to the amount of the debt, and though called interest in the 








1. 18 Tax Cases 159. 


* [4 
. I] ALL INDIA REPORTER, LTD. V. RAMAGHANDRA D. DATAR (Shah, F.). 127 


judgment, is not really interest such as attracts Income-tax, but is damages. The short 
answer to this is that there is no essential incompatibility between the two conceptions. 
The real question, for the purposes of deciding whether the Income-tax Acts apply, is 
whether the added sum is capital or, income, not whether the sum is damages or interest." 


The House of Lords in that case by a majority held that £10,028 award- 
ed under the judgment represented not capital but interest and was liable to 
tax. In our view, this case has no application to the facts of the present 
case. In the case before us, there is a decree passed in favour of the 
respondent; under the scheme of the Civil Procedure Code, that decree has to 
be executed as it stands, subject to such deductions or adjustments as 

, are permissible under the Code. There was no tax liability which the res- 
pondent was assessed to pay in respect of this amount till the date on whieh 
the appellant-company sought to satisfy the alleged tax liability of the res- 
pondent. As between the appellant company and the respondent, the amount 
did not represent salary; it represented a judgment-debt and for payment of 
ineome-tax thereon, no provision was made in the decree. The Civil Pro- 
eedure Code bars an action of the nature which was filed in Westminster Bank's 

. case. The defence to the execution if any must be raised in the execution 
proceeding and not by a separate action. The amount payable by the appel- 

*]ant-cempany to the respondent was not salary but a judgment-debt and before 
paying that debt the appellant-eompany could not claim to deduct at source 
tax payable by the respondent. Nor could the appellant-company seek to 
justify its plea on the ground that the judgment-ereditor was indebted to a 
ihird person. 


The principle of the case in Manickam Chettiar v. Income-taz Officer, 
Madura? on which reliance was also sought to be placed by the appellant com- 
pany has no application to this case. In Manickam Chettiar’s case? in execu- 
tion of a money decree certain properties belonging to a judgment-debtor 
were attached and sold and the sale proceeds were received by the Court. 
The Income-tax Officer who had assessed the decree-holder to tax payable by 
him on his other income epplied to the Court for an order directing payment 
to him out of the sale proceeds the amount of income-tax due by the decree- 
holder. It was held that the claim for income-tax was entitled to priority 
in payment and the Court had inherent power to make an order on the appli- 
eation for payment of money due as income-tax. Tax had admittedly been 
assessed, and proceedings substantially for recovery of the tax so assessed 
frere adopted by the Income-tax Officer. It was held in the circumstances 
that the Court had jurisdiction to direct recovery of tax out of the amount 
standing to the eredit of the decree-holder. The principle of that case can have 
no application to the facts of the present case. 


The respondent had not appeared before us, but we have been assisted by 
Mr. Rajagopala Sastri and we are indebted to him for placing the evidence 
and the various aspects of the case on a true appreciation of which the ques- 
tion in issue fell to be determined. 


The appeal fails and is dismissed. As there was no appearance for the 


respondent, there will be no order for costs. a 


Appeal dismissed. 


A IR c———— € e 


1. 18 Tax Cases 159. 2. (1938) 1 M.L J. 14: 6 I.T.R. 180. 
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SUPREME COURT OF INDIA. . 
i (Civil Appellate Jurisdiction). n 
Present:—J. L. Kapur, M. HrpAvATULLAH AND J. O. SHAH, JJ. 


The Commissioner of Income-tax, Bombay City II, 


Bombay Appellant* 


Y e 


Sitaldas Tirathdas, Bombay .. Respondent. 
Income-tax Act (XI of 1922)—Amounts paid by assessee under a decree for maintenance 
of his wife and children—If entitled to be deducted from assessable income. 


There is a difference between an amount which a person is obliged to apply out of 
his income and an amount which by the nature of the obligation cannot be said to be 
a part of the income of the assessee. {Where by the obligation income is diverted before 
it reaches the,assessee, it is deductible; but where the income is required to be applied to 
discharge an obligation after such income reaches the assessee, the same consequence, ein 
law, does not follow. : 

Where the wife and children of the assessee continued to be members of his family- 
and received monthly maintenance under a decree, from the assessee it must be held that 
they received a portion of the income of the assessee, after the assessee had received the 
income as his own. The case is one of application of a portion of the income to discharge e 
an obligation and not a case in which by an overriding charge the assessee became only a 
collector of another’s income. The matter in the present case would have been different, 
if such an overriding charge had existed either upon the property or upon its income, 
which is not the case. The case falls outside the rule in Bejoy Singh Dudhuria’s case, 
(1933) 65 M.L.J. 285 : L.R. 60 I.A. 196: 1 I.T.R. 135 (P.C.) and rather falls within 
Hh c in P. C. Mullick’s case, (1938) 1 M.L.J. 704: L.R. 65 I.A. 150: 6 I.T.R. 206 

Appeal from the Judgment and Order, dated the 90th Septmber, 1957, 
of the former Bombay High Court in I.T.R. No. 15 of 1957. 


Hardayal Hardy and D. Gupta, Advocates, for Appellant. 


E. J. Kolah, Advocate, and S. N. Andley, J. B. Dadachanji, Rameshwar 
Nath and P. L. Vohra, Advocates of Rajinder Narain and Co., for Respóndent. 


The Judgment of the Court was delivered by 


Hidayatullah, J.—The Commissioner of Income-tax, Bombay City II, 
has filed this appeal with a certificate under section 66-A (2) of the Income- 
tax Act, against the Judgment and.Order of the High Court of Bombay, dated 
September 20, 1957, in Income-tax Reference No. 15 of 1957. . 


The question referred to the High Court for its opinion by the Income- 
tax Appellate Tribunal, Bombay, was: 


“Whether the assessee is entitled to deduction of Rs. 1,350 and Rs. 18,000 from his 
total income of the previous year relevant to the assessment years, 1053-54, 1954-55?” 


The assessee, Sitaldas Tirathdas of Bombay, has many sources of income, 
ehief among them being property, stocks and shares, bank deposits and share 
im a firm known as Messrs. Sivaldas Tirathdas. He follows the financial year 
as his accounting year. For the assessment years 1953-544 and 1954-55, his 
total income was respectively computed at Rs. 50,375 and Rs. 55,160. This 

™omputation was not disputed by him, but he sought to deduct therefrom 
a sum of Rs. 1350 in the first assessment year and a sum of Rs. 18,000 
in the second’assessment year on the ground that under a decree he was required 
to pay they sums as maintenance to his wife, Bai Deviben and his children. 
The suit was filed in the Bombay High Court (Suit No. 102 of 1951) for main- 





*Civil Appeal No. 528 of 1959. 24th November, 1960. 
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tenance allowancé, separate residence and Marriage expenses for the daughters 
end for arrears of maintenance, ete. A decree by consent was passed on March 
11, 1958, and maintenance allowance of Rs. 1,500 per month was decreed against 
him. For the account year ending March 31, 1953, only one payment was 
made, and deducting the Rs. 150 per month as the rent for the flat occupied 
by his wife and children, the amount paid as maintenance under the decree 
came to Rs. 1,350. For the second year, the maintenance at Rs. 1,500 per 
month came ta, Rs. 18,000 which was claimed as a deduction. No charge on 
the property was created, and the matter does not fall to be considered under 
section 9 (1) (iv) of the Income-tax Act. The assessee, however, claimed this 
deduction on the strength of a ruling of the Privy Council in Bejoy Singh 
Dudhuria v. Commissioner of Income-tar.t This contention of the assessee was 
disallowed by the Income-tax Officer, whose decision was affirmed on appeal by 
the Appellate Assistant Commissioner. On further appeal, the Tribunal 


. observed : 


“This is a case, pure and simple, where an assessee is compelled to apply a portion 


' of his income for the maintenance of persons whom he is under a personal and legal obli- 


gation to maintain. The Income-tax Act does not permit of any deduction from the 
total income in such circumstances.” 


The Tribunal mentioned in the statement of the case that counsel for the asses- 
see put his contention in the following words: 
"I claim a deduction of this amount from my total income because my real total 


income is whatever that is computed, which I do not dispute, less the maintenance amount 
paid under the decree." 


The assessee appears to have relied also upon a decision of the Lahore High 
Court in Diwan Kishen Kishore v. Commissioner of Income-taz.? The 
Tribunal, however, referred the above question for the opinion of the High 
Court. 

The High Court followed two earlier decisions of the same Court reported 
in Seth Motilal Manekchand v. Commissioner of Income-taa? and Prince Khan- 
derao Gaekwar v. Commissioner of Income-taxz,* and held that, as observed in 
those two cases, the test was the same, even though there was no specific charge 
upon property so long as there was an obligation upon the assessee to pay, which 
could be enforced in a Court of law. In Bejoy Singh Dudhuria’s case, there 
was a charge for maintenance created against the assessee, and the Privy Coun- 
cil had observed that the income must be deemed to have never 
reached that assessee, having been diverted to the maintenance-holders. In the 
judgment under appeal, it was held that the income to the extent of the 
degree must be taken to have been diverted to the wife and children, and never 

became income in the hands of the assessee. 

The Commissioner of Income-tax questions the correctness of the 
decision and also of the two earlier decisions of the Bombay High 
Court. We are of opinion that the contention raised by the Department is 


- correct. 


Before we state the principle on which this and similar cases are to be 
decided, we may refer to certain rulings, which illustrate the aspects the prob- 
lem takes. The leading case on the subject is the decision of the Judicial 
Committee in Bejoy Singh Dudhuria’s case. There, the step-mother of the 
Raja had brought a suit for maintenance and a compromise decree was passed 
under which the step-mother was to be paid Rs. 1,100 per month, which amount 
was declared a charge upon the properties in the hands of the Raja, by the 
Court. The Raja sought to deduct this amount from his assessable income, 
a—— a m EEE ened 

LJ. : L.R. 60 I. A. 196: . (1957) a1 I. T-R. 785. 
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which was disallowed by the High Court at Calcutta. On appeal to the Ey: 
Council, Lord Macmillan observed as follows: 

“But their Lordships do not agree with the learned Chief Justice in his rejegtion of 


the view that the sums paid by the appellant to his step-mother were not ‘come’ of the 
appelant at all. This in their Lordships’ opinion is the true- view of the mattgr. s 


Where the Act by section 3 subjects to charge ‘all income’ of an individual, it is 
what reaches the individual as income which it is intended to charge. In the present case 
the decree of the Court by charging the appellanta whole resourcès with a specific 
payment to his step-mother has to that extent diverted his income fróm hinfand has directed 
it to his step-mother; to that extent what he receives for her is not his income. It is not. 
a case of the application by the appellant of part of his income in a particular way, it is 
rather the allocation of a sum out of his revenue before it becomes income in his hands." 

Another ease of the Privy Council may well be seen in this connection... 
That case is reported in P. C. Mullick v. Commissioner of Income-taz, Bengal.* 
There, a testator appointed the appellants as executors and directed them to 
pay Rs. 10,000 out of the income on the occasion of his addya sradh. The 
executors paid Rs. 5,537 for such expenses, and sought to deduct the amount , 
from the assesable income. The Judicial Committee confirmed the decision "of 
the Caleutta High Court disallowing the deduction, and observed that the pay- 
ments were made out of the income of the estate coming to the bands of the , 
executors and in pursuance of an obligation imposed upon them by the testator. 
It observed that it was not à case in which a portion of the income had been* 
diverted by an overriding title from the person who would have received it 
otherwise, and distinguished the ease in Bejoy Singh Dudhuria’s case.” 


These cases have been diversely applied in India, but the facts of some of 
the cases bring out the distinction clearly. In Diwan Kishen Kishore v. Com- 
missioner of Income-taz® there was an impartible estate governed by the law 
of primogeniture, and under the eustom applieable to the family, an allowauea 
was payable to the junior member. Under an award given by the Deputy Com- 
missioner acting as arbitrator and aeeording to the will of the father of the 
holder of the estate and the junior member, a sum of Rs. 7,200 
per year was payable to the junior member. This amount was sought to be 
deducted on the ground that it was a necessary and obligatory payment, and 
that the assessable income must, therefore, be taken to be pro tanto diminished, 
It was held that the income never became a part of the income of the family 
or of the eldest member but was a kind of a charge on the estate. The allowance 
given to the junior member, it was held, in the case of an impartible estate was 
the separate property of the younger member upon which he could be assessed 
and the rule that an allowance given by the head of a Hindu coparcenery to 
its members by way of maintenance was liable to be assessed as the income of 
the family, had no application. It was also observed that if the estate had. 
been partible and partition could have taken place, the payment to the junior 
member out of the coparcenary funds would have stood on a different footing. 
In that case, the payment to the junior member was a kind of a charge which 
diverted a portion of the income from the assessee to the junior member in such 
a way that it could not be said that it became the income of the assessee. 


In Commissioner of Income-taz, Bombay v. Makanji Lalj^ it was stated 
that in computing the ineome of a Hindu undivided family monies paid to the 
widow of a deceased coparcener of the family as maintenance could not be 
deducted,.even though the amount of maintenance had been decreed by the 
Court and,had been made a charge on the properties belonging to the family. ’ 
Fhis ease is open to serious doubt, because it falls within the rule stated in 
—————$9—— ————————— 
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Bejey Singh Du@huria’s case;* and though the High Court distinguished the 
ease of the Judicial Committee, it appears that it was distinguished on a ground 
not truly relevant, namely, that in Bejoy Singh Dudhuria’s case! the Advocate- 
General had abandoned the plea that the step-mother was still a member of the 
.undivjded Hindu family. It was also pointed out that this was a case of 
assessment as ah individual and not an assessment of a Hindu undivided family. 


In Commissioner of Income-taz, Bombay v. D. R. Naik, the assessee was 
the sole surviving member of a Hindu undivided family. There was a decree of 
-Court by which the assessee was entitled to receive properties as a residuary 
legatee, subject, however, to certain payments of maintenance to widows. The 
widows continued to be members of the family. It was held that though section 

-9 of the Income-tax Act did not apply, the assessee’s assessable income was 
only the balance left after payment of the maintenance charges. It appears. 
from the facts of the case, however, that there was a charge for the mainten- 
ance upon the properties of the assessee. This case also brings out correctly the 

: principles laid down by the Judicial Committee that if there be an overriding 

obligation which creates a charge and diverts the income to some one else, a 

deduction can be made of the amounts so paid. 


The last case may be contrasted with the case reported in P. C. Mallick and 
eD, C. Aich, In re? There, under a will certain payments had to be made to 
the beneficiaries. These payments were to be made gradually together with 
certain other annuities. It was held that the payments could only be made out 
of the income received by the executors and trustees from the property, and the 
sum was assessable to income-tax in the hands of the executors. It was pointed, 
out that under the will it was stated that the amounts were to be paid ‘‘out of 
the income of my property". and thus, what had been charged was the income 
of the assessees, the executors. The case is in line with the decision of the 
Privy Council in P. C. Mullick v. Commissioner of Income-taz, Bengal. 


In Hira Lal, In re,> there was a joint Hindu family, and under two awards 
made by arbitrators whieh were made into a rule of the Court, certain mainten- 
ance allowances were payable to the widows. These payments were also made a. 
charge upon the property. lt was held that inasmueh as the payments were 
obligatory and subject to an overriding charge they must be excluded. Here 
too, the amount payable to the widows was diverted from the family to them by 
an overriding obligation in the nature of a charge, and the income could not be 
said to acerue to the joint Hindu family at all. 


* In Price Khanderao Gaekwar v. Commissioner of Income-taz,® there was 


a family trust out of which two grandsons of the settlor had to be paid a portion 
of the income. It was provided that if their mother lived separately, then the 
trustees were to pay her Rs. 18,000 per.year. The mother lived separately, and 
two deeds were executed by which the two grandsons agreed to pay Rs. 15,000 
per year to the mother, and created a charge on the property. The sons having 
paid Rs. 6,000 in excess of their obligations, sought to deduct the amount fronr 
their assessable income, and it was allowed by the Bombay High Court, observ- 
ing that though the payment was a voluntary payment, it was subject to a valid. 
and legal charge which could be enforced in a Court of law and the amount was. 
thus deductible under section 9 (1) (4v). There is no distinction between æ 
charge created by a decree of Court and one created by agreement of parties, 


———————————Ó————————————————————————————— 
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* 
provided that by that charge the income from property ean be said to be divert- 
ed so as to bring the matter within section 9 (1) (iv) of the Act. The case was 
one of application of the particular section of the Act and not one of an obliga- 
lion created by a money decree, whether income accrued or not. The ease is, 
therefore, distinguishable from the present, and we need not eonsider* whether. 
in the special eireumstanes of that ease it was -correctly decided. : 


In V. M. Raghavalue Naidw & Sons v. Commissioner of "Igcome-taz! the 
assessees were the executors and trustees of a will, who were required to pay 
maintenance allowances to the mother and widow of the testator. The amount of 
these allowances was sought to be deducted, but the claim was disallowed: 
Satyanarayana Rao and Viswanatha Sastri, JJ., distinguished the case from that 
of the Privy Council in Bejoy Singh Dudhuria’s case? Viswanatha Sastri, J., 
observed that the testator was under a personal obligation under the Hindu Law 
to maintain his wife and mother, and if he had spent a portion of his income on 
such maintenance, he could not have deducted the amount from his assessable 
income and that the position of the executor was not better. Satyanarayana Rao, 
J., added that the amount was not an allowance which was charged upon the 
estate by a decree of Court or otherwise and which the testator himself had no 
right or title to receive. The income which was received by the executors included, 
the amount paid as maintenace, and a portion of it was thus applied in discharg-* 
ing the obligation. ' 


The last cited case is again of the Bombay High Court, which seems to have 
influenced the decision in the instait case. That is reported in Seth Motilal 
Manekchand v. Commissioner of Income-taz? In that case, there was a manag- 
ing agency, which belonged to a Hindu joint family consisting of A, his son B 
and A’s wife A partition took place, and it was agreed that the managing 
agency should be divided, A and B taking a moiety each of the managing agency 
remuneration but each of them paying A’s wife 2 annas 8 pies out of their res- 
pective 8 annas share in the managing agency remuneration. Chagla, C. J. and 
Tendolkar, J., held that under the deed of partition A and B had really intend- 
ed that they were to receive only a portion of the managing agency commission 
and that the amount paid to A’s wife was diverted before it became the income 
of A aud B and could be deducted. The learned Judge observed at page 741 as 
follows: 

“We are inclined to accept the submission of Mr. Kolah that it does constitute a 
charge, but in our opinion, it is unnecessary to decide this question because this questión 
can only have relevance and significance if we were considering a claim made for deductiap 
under, sectíon 9 (1) (iv) of the Income-tax Act where a claim is made im respect of im- 
movable property where the immcvable property is charged or mortgaged to pay a certain 
amount. It is sufficient for the purpose of this reference if we come to the conclusion that 
Bhagirathibai had a legal enforceable right against the partner in respect of her 2 annas 
and 8 pies share and that the parmer was under a legal obligation to pay that amount." 


These are the cases which have considered the problem from various angles. 
Some of them appear to have applied the principle correctly and some, not. 
But we do not propose to examine the correctness of the decisions in the light 
of the facts in them. In our opinion, the true test is whether the amount sought 
to be deducted, in truth, never reached the assessee as his income. Obligations, 
, no doubt, there are in every ease, but it is the nature of the obligation which is 
the decisive faet. There is a difference between an amount which a person is 
obliged to apply out of his income and an amount which by the nature of the 
obligation cannot be said to be a part of the income of.the assessee. "Where by 
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the obligation income is diverted before it reaches the ‘assessee, it is deductible; 
but where the income is required to be applied to discharge an obligation after 
such income reaches the assessee, the same consequence, in law, does not follow. 
It is the first kind of payment which can truly be excused and not the second. 
* The &ecónd payment is merely an obligation to pay another a portion of one's 
own income, which has been received and is since applied. The first is a case 
‘in which the ineome never reaches the assessee, who even if he were to collect it, 
does so, not a$ part of his income, but for and on behalf of the person to whom 
-àt is payable. In our opinion, the present case is one in which the wife and 
children of the assessee who continued to be members of the family received a, 
portion of the income of the assessee, after the assessee had received the income 
' as his own. The case is one of application of a portion of the income to dis- 
charge an obligation and not a case in which by an overriding charge the assesee 
became only a collector of another’s income. The matter in the present case 
would have been different, if such an overriding charge had existed either upon 
tite property or upon its income, which is not the case. In our opinion, the case 
falls outside the rule in Bejoy Singh Dudhuria’s case! and rather falls with- 
the rule stated by the Judicial Committee in P. C. Mullick's case? 


For these reasons, we hold that the question referred to the High Court 

*ought'to have been answered in the negative. We, accordingly, discharge the 

answer give by the High Court, and the question will be answered in the nega- 
iive. The appeal is thus allowed with costs here and in the High Court. 


Appeal allowed. 


SUPREME COURT OF INDIA. 
(Criminal Appellate Jurisdiction). | 
Present:—J. L. Kapur, M. HmaAyvATULDAH AND J. C. SHAH, JJ. 


‘Sarjoo Prasad .. Appellant” 
v. 
‘The State of Uttar Pradesh .. Respondents. 


Prevention of Food Adulteration Act (XXXVII of 1954), sections 7 and 16—Scope— 
Servan: in shop, selling adulterated foodstuff—Offence—Mens rea not essential for liability. 


* The Legislature has, in the interest of public health, enacted the Prevention of Food 


Re. S. Moses and another, 1.L.R. (1959) Mad. 418: (1959) 2 M.L.J. 49: (1959) 
M.L.J. (Cr.) 491, overruled. - 

Appeal by Special Leave from the Judgment and Order dated the 21st 
July, 1959, of the Allahabad High Court in Criminal Revision No. 503 of 1958 
arising out of the Judgment and Order dated the 27th March, 1958, of the 
Sessions Judge, Allahabad, in Criminal Appeal No. 745 of 1957. x 
-— CL -—— c SS LLL, OE 

1. (7933) 1 LT.R. 135: L.R. 60 I.A. 196:65 — 2. (1938) 6 LT.R. 266 : L.R. 65 LA.g150 : 

M.L.J. 285 (P.C). (1938) 1M.L.J. 704 (P.C.). 
*Criminal Appeal No. 147 of 1959. 16th December, 1960. 
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C. B. Agarwala, Senior Advocate (K. P. Gupta, Advocate, with him), for 
Appellant. . 


G.:C. Mathur and C. P. Lal, Advocates, for Respondent. | 
The Judgment of the Court was delivered by t. , 


Shah, J.—The appellant, Sarjoo Prasad was convicted by P. M. Aga, 
Magistrate First Class, Allahabad, of an offence under sectibn 7 read with 
section 16 of the Prevention of-Food Adulteration Act XXXVII of 1954— 
hereinafter referred to as the Act—and in view of a previous conviction for a- 
similar offence was sentenced to suffer rigorous imprisonment for one year 
and ‘to pay a fine of Rs. 2,000. The conviction and sentence were confirmed 
in appeal by the Court of Session at Allahabed and by the High Court of $ 
Judicature at Allahabad in revision. The appellant has appealed to this 
Court with Special Leave under Article 186 of the Constitution. 

The appellant was an employee of one Thakur Din who carries on business. | 
at 92-C, Mirganj, Allahabad, as a vendor of edible oils and provisions. ` On 
September 22, 1956, a Food Inspector of the Allahabad Municipality purchased. 
from the appellant a sample of mustard oil exposed for sale in the shop~which ~ 
on analysis was found to be adulterated with linseed oil. Thakur Din.and the 
appellant were prosecuted in the Court of the First Class Magistrate,° 
Allahabad, for selling adulterated food. The Magistrate convicted Thakur 
Din and the appellant and sentenced Thakur Din to pay a fine of Rs. 200 and. 
the appellant to suffer rigorous imprisonment for one year and to pay a fine of 
` Rs. 2,000. 


The expression ‘‘sale’’ is defined by section 2 (zi) in the Act as mean- 
ing sale of any article of food, whether for cash or on credit or by way of 
exchange and whether by wholesale or retail, for human consumption or use, 
or for analysis, and ineludes am agreement for sale, an offer for sale, the expos- 
ing for sale or having in possession for sale of any such article, and includes 
also an attempt: to sell any such article. The definition includes not only- 
actual sale but agreement for sale, offer for sale, exposure for sale and even- 
possession of articles for sale and attempt to sell. The appellant was im 
charge of the shop at the time when mustard oil was sold to the Food Ins- 
peetor. Mustard oil was exposed for sale and it was in the possession of the 
appellant. and he actually sold it. But counsel for the appellant contends: 
that by section 7 of the Act, the owner of a shop alone is prohibited from sel- 
ing adulterated food, and a servant employed in the shop who sells food o 
behalf of the employer is not a ‘‘person’’ against whom the prohibition ope- 
rates. Counsel says that an employee in a shop who with knowledge that am 
article of food is adulterated, sells it is guilty of aiding and abetting his 
employer, but without such knowledge he is not liable to be punished for con- 
travening the provisions of the Act. z 


Section 7 of the Act in so far as it is material provides: 
"No person shall himself or by any person on his behalf............ sell........s.svess = 
(i) any adulterated food; 


` The material part of section 16 (1) provides: 


* “Tf any person, 


(a) whether by himself or by any person on his: behalf. 21i iex i IR 
sells. ... enn any article of food in contravention of the provisions of this - 


sie dlegsecupevele se ex RR wade cies dea ee RUPTA pes he shalf,........, be punishable...,,...".- 


+ 
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That the mustard .oil sold by the appellant was adulterated has. not been 
“challenged ‘in’ this appeal. The appellant's plea-that the mustard oil deli- 
vered-to the Food Inspector was not meant for sale was disbelieved by the Trial 
Magistrate and that view has been confirmed by the Court of Session and the 

* Hig? Court. The expression ‘‘person’’ has not been defined in the Act and 
in the context in which that expression oceurs, it prima facie includes every. 
"one who sells adulterated food. By the collocation of the expression, ‘‘no 
person shall himself or by any person on his behalf", the employer alone is 
. noi prohibited. The intention of the Legislature is plain. Every person, 
.be he an employer or an agent is prohibited from selling adulterated food and, 
infringement of the prohibition is by section 16 penalised. By section 19 in a 


* prosecution for an offence pertaining to the sale of any adulterated article 


of food, it is no defence merely to allege that the vendor was ignorant of the 
nature of the substance or quality of the food sold by him. Such a defence 
ean‘ only succeed if the person charged with selling adulterated food proves 
that the article of food was purchased as of the same in nature, substance and 
quality as that demanded by the purchaser with a written warranty in the 
prescribed form, that he had no reasons to believe at the time when he sold 
it .that the food was not of such nature, substance, and quality 
Q,and that he sold it in the same state as he purchased it, and he submits to the 
food inspector or the local authority a copy of the warranty with a written 
notice that he intends to rely upon it and specifies the name and address of the 
person from whom he received it. Prohibition of sale of adulterated 
food is evidently imposed in the larger interest of maintenance of publie health. 
The prohibition applies to all persons who sell adulterated food, and for 
contravention of the prohibition all such persons are penalised. Because the 
Legislature has sought to penalise a person who sells adulterated food by his 
agent, it cannot be assumed that it was intended to penalise only those who 
may act through their agents. If the owner of a shop in which adulterated 
food is sold is without proof of mens rea liable to be punished for sale of 
adulterated food, we fail to appreciate why an agent or a servant of the owner 
is not liable to be punished for contravention of the same provision unless he 
is shown to have guilty knowledge. 


The argument that the Legislature could not have intended having regard 
to the fact that a large majority of servants in shops which deal in food are 
illiterate to penalise servants who are not aware of the true nature of the arti- 
ele sold has in our judgment no force. The intention of the Legislature must 
Be gathered from the words used in the statute and not on any assumptions 
about the capacity of the offenders to appreciate the gravity of the acts done 
by them. There is also no warrant for the assumption that the servants 
employed in shops dealing in food stuff are generally illiterate. 


The Legislature has, in the interest of publie health, enacted the Act and 
has provided that all persons are prohibited from selling adulterated food. In 
the absence of any provision, express or necessarily implied from the context, 
the Courts will not be justified in holding that the prohibition was only to 
apply to the owner of the shop and.not to the agent of the owner, who sells. 
adulterated food. The view taken to the eontrary by the Madras High Court 
in Re S. Moses and another! is, in our judgment, erroneous. 


There is no substance in the contention that the conviction of the apped- 
lant was not for & second offenee committed by him under the Prewention of 
Food Adulteration Act. The prosecutor produced before the Court an extract 
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dated April 7, 1956, of a judgment in Criminal Case No. 208 of 1956 which, 
showed that one ‘‘Sarjoo Prasad'' had. been convicted by P. N. Jauhari, Magis- 

trate F-Class, Allahabad, of the offence of adulteration of mustard o# and 

sentenced to pay a fine of Rs. 80. In the view of the Magistrate, the extract 

related to the appellant. The name of the person eonvietéd * and ° 
his father's name and residence were identical with the name of the appel- 

Jant, his father’s name and his residence. All the details given in the' 
extract tallied with the description of the appellant. In the memorandum of 

appeal filed to the Court of Session challenging the conviction recorded by the. 
Magistrate First Class, it was not contended that the person eonvieted in the 

earlier case was some person other than the appellant. 


But the appellant was merely an employee of Thakur Din. It is not ` 
shown that he made himself any profit out of the transaction. ‘Thakur Din 
has been sentenced to pay a fine of Rs. 200 only. The offence eommitted by 
the appellant is a repetition of a similar offence eommitted by him a few . 
months earlier, but we think that having regard to all the circumstances, this 
is a case in which there are special and adequate reasons which would justify 
imposition of a penalty less than the minimum prescribed by section 16 (4) , 
of the Act. We reduce the sentence to imprisonment to three months and 
we remit the fine. Subject to this modification, the appeal is dismissed .* 


Appeal dismissed. 


. SUPREME COURT OF INDIA. 
(Civil Appellate Jurisdiction.) 
Present :—J. L. Kapur, M. HDAYATULLAH AND J. C. Sau, JJ. 


Setabganj Sugar Mills, Ltd. (In both the Appeals) ^ .. Appellants® 

v. SEU 

The Commissioner of Income-tax, Central, Caleutta $ 
(In both the Appeals) .. Respondent. 


Income-tax Act (XI of 1922), section 66 (2)—Question whether different ventures 
carried on by an individual or company form same business is a mixed question of law 
and fact on which High Court should ask for statement of case. 

The question whether, on the application of the settled tests, different ventures car- 
tied on by an individual or a company form the same business is a mixed question of 
jaw and fact. Certain principles are applied to determine whether on the facts found a 
legal inference can be drawn that the different ventures constitute separate businesses Or 
viewed together, can be said to constitute. the same business. No doubt, findings of fact 
‘are involved because a variety of matters bearing on the unity of the business have to be 
investigated such as unity of control and management, conduct of the business through 
the same agency, the inter-relation of the Business, the employment of same capital, the 
maintenance of common books of account, employment of same staff to run the business, 
the nature of the different transactions, the possibility of one being closed without affect- 
ing the texture of the other and so forth. When, however, the true facts have been 
determined, the ultimate conclusion is a legal inference from proved facts, and it is 
one of mixed law and fact, on which depends the application .of section 24 (2) of the 
Income-tax Act. A question of law did arise in the case on which the High Court 
should have asked for a statement of the came. 


Appeal by Special Leave from the Judgment and Order, dated the 15thl 
March 1956, of the Income-tax Appellate Tribunal of India, Calcutta, in L.T.A. 
Ño. 4809 of 1954-55 and Appeal by Special Leave from the Judgment and 
Order, d&ted the 27th April, 1956, of the Caleutta High Court in Ineome-tax 
Matter No. 9 of 1956. 
Soo a m Imm 


*Civil Appeal Nos. 143 and 144 of 1958. 17th November, 1960. 
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: N. A. Palkhivala, Senior Advocate, B. P. Maheshwari, Advocate, with 
him) In both the Appeals for Appellants. i i 


È. N. Rajagopal Sastri, Senior Advocate, (D. Gupta; Advocate, with him), 
. (In both the Appeals), for Respondent. : . 


Th Judgment of the Court was delivered by 


Hidayatullah, J.—These are two consolidated appeals by Special Leave. 
. The first is directed against an order of the Ineome-tax Appellate Tribunal, 
„Calcutta Bench, dated March 15, 1955, and the other, against an order of the 
Calcutta High Court, dated April 27, 1956, declining to ask for a statement of 

. the ease under section 66 (2) of the Indian Ineome-tax Act. 


The facts are as follows: Setabgunj Sugar Mills, Ltd., is the appellant. 
This Company was incorporated in 1934, and was established to take over some 
sugar mills run by a firm. Included in the objects for which the Company was 
eStablished was the business of buyers, ‘sellers and dealers in jute, gunnies, oil 
seeds, ete. For the first few years, the Company carried on the business of 
manufacture and sale of sugar only. In the accounting year ending August 31, 
° 1945, the Company had some transactions in gunnies and made a profit. In the 
e next accounting year ending August 31, 1946, the Company made also a profin 
in transactions in gunnies and jute. In the accounting year ending August 31, 
1947, (corresponding assessment year being 1948-49), the Company did busi- 
ness in mustard. seeds, gunnies and hessian and made profit. After this assess- 
ment year, the Company ceased to have any business other than the manu- 
facture and sale of sugar. 


We are concerned with the assesment year 1948-49, corresponding to the 
accounting year ending August 31, 1947. In that year, the profits from the 
sale of gunnies, mustard and jute amounted to Rs. 6,14,018. Some of the busi- 
ness was done by purchases or sales in the territory now in Pakistan. During 
the same accounting year, the sugar business resulted in a loss of Rs. 2,09,806. 
The loss in sugar business was set off against the profits of the other businesses, 
and the Ineome-tax Officer by his order assessed the Company on an income of 
Rs. 4,04,712. The Company claimed to set off against this profit, business 
losses of back years in its business in sugar amounting to Rs. 13,43,069, which. 
had been brought forward from the previous year. The contention of the Com- 
pany was that these losses were of the same business, and that section 24 (2) 
of the Indian Ineome-tax Act applied. This contention was not accepted. On 
appeal to the Appellate Assistant Commissioner, the contention of the Company 
was accepted. The Commissioner of Income-tax then preferred an appeal 
before the Income-tax Appellate Tribunal (Caleutta-Bench), which was allowed. 
The Tribunal gave reasons why the various activities of the Company could not 
be construed as the same business for the application of section 24 (2). 

The Company then asked the Tribunal to make a reference to the High: 
Court on four questions of law which, it stated, arose out of the Tribunal’s 
order. The Tribunal declined to make a reference. The Company next moved 
the High Court under section 66 (2) of the Act for calling upon the Tribunal to 
state a ease on the four questions, but its application was summarily dismissed. 
The Company has now, with Special Leave, appealed against the order of the 
Tribunal reversing the decision of the Appellate Assistant Commissioner and 
also against the order of the High Court declining to call for a statement of the 
case. 

The question whether, on the application of the settled tests, different 
ventures carried on by-an individual or a company form the same.busintss is 
a mixed question of law and fact. Certain principles are applied to deter- 
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mine whether on the facts fornd-a legal inference ean be drawn that the. 
different ventures constitute separate businesses or viewed together, can be 

said to constitute the same business. These principles were stated by Rowlatt, 

J. in Scales v. Thompson & Co. Lid.1 The learned Judge observed:, 


RET the real question is, was there any inter-connection, any PEEN RE 
inter-dependence, any unity at all embracing those two businesses." 


The learned Judge also observed that what one had tó see was* whether the 


different ventures were so intérlaced and so dovetailed into each other as'to . 


make them into the same business. ^ These principles have to be applied to the. 
facts, before a legal inference can be drawn that a particular business is com- 
posed of separate businesses, and ‘is not the same one. No doubt, find- 
ings of fact are involved, because a variety of matters bearing on 
the unity of the business. have. to be investigated, such as unity of control and 
management, conduct of the business through the same agency, the inter-rela- 
tion of the businesses, the employment of same capital, the maintenance of 
eommon books of account, employment of same staff to run the business, 
the nature of the different - transactions, the possibility of one being closed. 
without affecting the texture of the other and so forth. When, however, the 


true facts have been determinad, the ultimate conclusion is a legal inference » 


from proved faets, and it is ore of mixed Jaw and fact, on which depends the 
applieation of section 24 (2) of the Aet. In our opinion, a question of law did 
arise in the ease, on which the High Court should have asked for a statement 
of the ease. That question of law is: 


“Whether on the facts and circumstances of the case, the business activities of the 
Company to wit, manufacture and sale of sugar and sale and purchase of gunnies, jute, 
mustard seeds constituted the sams business within the meaning of section 24 (2) of 
the Indian Income-tax Act, 1922.” 

We accordingly allow Civi. Appeal No. 144 of 1958, with eosts, and direet 
the High Court to eall for a statement of the ease from the Tribunal on this 
question, and dispose of it, aeeording to law. 


As regards Civil Appeal No. 148 of 1958, which questions the order of tha 
Tribunal, we express no opinion, though we may state that the learned coun- 
sel for the Department attempted to show that the order of the Tribunal in 
the circumstances of the ease was correct, and that no other decision but the 
one given by the Tribunal was possible. In view of the faet that the Appel- 
late Assistant Commissioner had drawn an inference contrary to that of the 
Tribunal, it cannot be said that the legal inference was one and one alone. 
We, however, express no opinion either way, because we are satisfied that a 
question of law did arise in the case, and have, therefore, allowed the other 
appeal, so that the matter may be examined by the High Court in the first ins- 
tance, on a statement of the case by the Tribunal. 


Civil Appeal No. 143 of 1958, will theréfore, be dismissed, but without 
any order as to costs. 


C.A. No. 144 of 1958 allowed and 
C.A.No. 148 of 1958 dismissed. 


"1. (1927) 13: Tax Cases 83, 80.. 
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SUFREME COURT OF INDIA. 
(Ctvil Appellate Jurisdietion.) 
Pkesent:—J. L. Karur, M. HDAYATULLAH AND J..O. Suan, JJ. 


\Kantflal’ Manilal and others f .. Appellants? 
v. T mor 
"The Commissiorfer of Income-tax, Bombay North, 
Kutch and Saurashtra, . Ahmedabad .. Respondent. 


Income-tax Act (XI of 1922), section 2 (6- A)—Public Limited Company holding 5,000 
shares in Bank of India—Bank offering new shares to existing shareholders in proportion 
of one new share for every three shares—Distribution of right to such new shares by the 

- limited company to its shareholders in the proportion of two shares for each share held by 
each shareholder—If distribution of ‘dividend. 

Dividend need not be distributed in money; it may be distributed by delivery of pro- 
perty or right having. monetary value. 

-  e'Where a Bank offered new shares to its existing shareholders in proportion of one new 
share for every three shares and a limited company which held shares in the Bank distri- 
buted the right to receive the. new shares issued by the Bank to its cwn shareholders in 
the proportion of two shares for each share held by a shareholder, the distribution of the 
Mop to apply for and obtain twp shares of the Bank for each share held by the shareholders 
‘of the company amounted to distribution of dividend. 
' Appeal from the Judgment and Order, dated the 22nd February, 1956, of 
the former Bombay High Court in I. T. R. No. 31 of 1955. 


N. A. Palkhivala, Senior Advocate, (I. N. Shroff, Advocate, with him), 
for Appellants. 
A. N. Kripal and D. Gupta, Advocates, for Respondent. 


The Judgment of the Court was delivered by 


Shah, J—This is an appeal by seven appellants with leave granted by 
the High Court of Judicature at Bombay certifying that it involves a quu 
of importance. 


The appellants held 570 out of a total issue of 800 shares of the Navian 
Mills Ltd., Kalol, a publie limited company—hereinafter referred to as the 
Mills. Between the years 1943-47, the Mills purchased 5,000 shares of thd 
Bank of India, Ltd. At ar extraordinary general meeting of the shareholders 
of the Bank of India held cn May 6, 1948, a resolution was passed increasing 
the share capital of the Bank and for that purpose offering new shares to the 
existing shareholders in the proportion of one new share for every three shares 
held by the sharholders. The face value of the new shares was to be Rs. 50,- 
but the shares were issued at a premium of Rs. 50. The shareholders had to 
pay Rs. 100 for each new share. The Mills as the holder of 5,000 shareg 
became entitled to receive 1,666 213 shares of the Bank of India at the rate 
of Rs. 100 per share. The Bank of India communicated its resolution by; 
letter, dated May 25, 1948 and enclosed therewith three forms. Form A for 
acceptance, Form B for renunciation and Form C which may compendiously 
be called a form for allotmsnt to nominees. On receiving the circular letter, 
the Directors of the Mills passed the following resolution: 

“Resolved that the company having a holding of 5,000 ordinary shares ul the capital 
of the Bank of India, Ltd.- -having now received an intimation from the said Bank that e 
this company is entitled to get 1,666 2/3 more ordinary shares on payment of Rs. 50 as 
capital and Rs. 50'as premium per each share and it is considered proper to $nvest in the 
said issue of the said Bank the funds of this company to the extent of 66 shares only 
and to distribute the right of th:s company to the remaining 1,600 shares of thagsaid issue 
amongst the shareholders- of this company in the proportion of the shares held by them in 
P————————— —————————————————————————— M ——. 


*C.A. No. 364 of 1957. . . 22nd November, 1960. 
QUE 
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e 
this company. IT IS HEREBY RESOLVED that the funds of this company may be 
invested in the 66 shares out of 1,566 shares offered by the Bank of India, Ltd., and the* 
right to the remaining 1,600 shares is hereby distributed among 800 shares of this com- 


pany in the proportion of right to two shares of the Bank per one ordinary share held in 
this company. : 


` The Managing Agents may take steps to intimate the shareholders to exercise the right d 
if they like to do so." : 
Accordingly, the Mills exercised the right to take over only $6 shares out 
of the shares offered and resolved that the right to the remaining 1,600 shares 
be distributed amongst its 800 shareholders. The seven appellants as holders ` 
of 570 shares of the Mills became entitled to 1,140 shares of the Bank of India. 
The appellants agreed to the allotment of these shares and ultimately trans- 
ferred them to a private company—Jesinghbai Investment Co., Ltd. 


The assessment of the seven appellants and of other shareholders of the 
Mills was reopened under sceiion 34 (1) (a) of the Indian Income-tax Act 
by the Income-tax Officer on zhe footing that the release by the Mills of the 
shares of the Bank of India amounted to a distribution of ‘‘dividend’’ and the 
value of the right released in favour of the shareholders though taxable under 
section 12 of the Act, had essaped tax. The order of the Income-tax Officer 
reassessing the income of the seven appellants was confirmed in appeal by the. 
‘Appellate Assistant’ Commissioner and by the Appellate Triburali 
At the instance of the appellants, the following question was submitted. 
by the Tribunal to the High Court at Bombay under section 66 (1) of the 
Income-tax Act: 

“Whether on the facts and circumstances of the case the distribution of the right to 
apply for the shares of the Bank of India by Navjivan Mills, Ltd. in favour of the asses- 


sees amounted to a distribution af ‘dividend’ within the meaning of section 2 (6-A) of 
the Indian Income-tax Act." 


The High Court re-framed the question as follows: 


“Whether on the facts and circumstances of the case, the distribution .of' the right to 
apply for the shares of the Bank of India by Navjivan Mills, Ltd., in favour of the asses- 
"sees amounted to a distribution cf ‘dividend ?", 


and answered it in the affirmative. 


The High Court observed that the definition of ‘‘dividend’’ in section 2 
(6-A) was an inelusive and not an exhaustive definition, and even if the dis- 
tribution of the right to the shares of the Bank of India could not be regarded 
as dividend within the extended meaning of that expression in section 2 (6-A), 
3t was still dividend within the ordinary meaning of that expression and was 
taxable as income in the hands of the appellants. 


Counsel for the. appellants contended that the High Court was not justi- 
fied; having regard to the form of the question which expressly related to the 
distribution of the right to the Bank of India shares being dividend within 
the meaning of the definition in section 2 (6-A) of the Income-tax Act, in 
enlarging the scope of the question and in answering it in the 
light of its ordinary meaning. There is no substance in this contention. 
*'Dividend'' is defined in section 2 (6-A) as inclusive of various items and 
= exclusive of certain others which it is nòt necessary to set out for the purpose 

of this appeal. ‘‘Dividend’’ in its ordinary meaning is a distributive share of 
the profits or income of a company given to its shareholders. When the 
Legislature by section 2 (6-A) sought to define the expression ‘‘dividend’’ 
it added ¢o the normal meaning of the expression several other categories of 
receipts which may not otherwise be included therein. By the definition in 
section 2. (6-A), "dividend? means dividend as normally understood and 
includes in its connotation several other receipts set out 1i the definition. The 
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Tribunal had referred the question whether the distribution of the right to. 
‘apply for the Bank of India shares amounted to distribution of dividend 
within, the meaning of section 2 (6-A) and in answering that question, the 
High Court had to take into account both the normal and the extended 

N meaning of that expression. In the question framed by the Tribunal, there is 
nothing to indicate that the High Court was called upon to advise on the ques- 
*tion whether the receipts hy the appellants amounted to dividend only within 
the extended edefinition of that expression in section 2 (6-A). 


Tt was also urged that in nominating its shareholders to exercise the option 
to purchase the new issue of the Bank of India, the Mills did not distribute 
any dividend. The Mills were, it is true, not obliged to accept the 

' offer made by the Bank cf India; however advantageous it might have been 
to the Mills to accept the offer: it was open to the Mills to renounce the offer. 
The Mills had three options, (1) to accept the shares, (2) to decline to accept 
the shares, or (8) to surrender them in favour of its nominee. It is.undis- 
puted that when the shares were offered by the Bank of India to its share- 
holders, the right to apply for the shares had a market value of Rs. 100 per 
Share. The face value of the new share was Rs. 50 but the shareholders 
had to pay a premium of Rs. 50, thus making a total payment of Rs. 100 for 

eacquiring the new share. The new shares were quoted in the market at more 
than Rs. 200: and the difference between the. amount payable for acquiring 
the shares under the right offered by the Bank of India and the market quota- 
tion of the share was indisputably the value of the right. The Mills could not. 
be compelled to obtain this benefit if it did not desire to do so: 
it could accept the shares or decline to accept those shares or exercise 
the option of surrendering them in favour of its nominees. This last option 
could be exercised by nominating the persons who were to take over the shares. 
and that is what the Milis did. The Mills requested the Bank of India to 
allot the shares to its nominees, and the request for allotment to its nominees 
amounted to transfer of the right. By its resolution, the Milis in truth trans- 
ferred a right of the value of Rs. 200 for each share held by its shareholders. 
This was manifestly not distribution of the capital of the Mills. It was open 
to the Mills to sell the right to the shares of the Bank of India in the market, 
and to distribute the prozeeds among the shareholders. Such a distribution 
would undoubtedly have been distribution of dividend. If instead of selling 
the right in the market and then distributing the proceeds, the Mills cirectly 
transferred the right, the benefit in the hands of the shareholders was still 
*dividend. 

Dividend need not be distributed in money; it may be distributed by deli- 
very of property or right having monetary value. The resolution, it is true, 
did not purport to distribute the right amongst the shareholders as dividend. 
It did not also take the form of a resolution for distribution of dividend; it 
took the form of distribution of a right whieh had & monetary value. But by 
the form of the resolution sanctioning the distribution, the true character of 
the resolution could not be altered. We are therefore of the view that the 
High Court was right in kolding that the distribution of the right to apply for 
and obtain two shares of the Bank of India (at half their market value) for 


each share held by the shareholders of the Mills amounted to distribution ofa 
dividend. 


The appeal fails and is dismissed with costs. EL 
Appea? dismissed. 


$—19 4 ° 
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SUPREME COURT OF INDIA. 


(Civil Appellate Jurisdiction). P 
Present:—J. L. Kapur, M. HIDAYATULLAH AND J. C. SHAH, JJ. 


Mahabir Prasad Rungta (In both the Appeals) .. Appellant™ 
v. . i 
Durga Datta (In both the Appeals) As Respondent. 


Contract Act (IX of 1872), section 55—Right to rescind on breach of covenant for 
bayment of bills within 10th of tae following month—Time how’ far of essence of the . 
contract—Interest on arrears of bil’s—Right to. í 


. In commercial transactions time is ordinarily of the essence of the contract and where- 
in an agreement for transport of coal for a period the payment of bills of every month by 
a particular day is mentioned but such bills were not paid in time or even within a 
reasonable time after presentation of the bills there is a breach of the covenant as to 
payment which entitles the other party to rescind the contract. The case is covered by 
Section 55 of the Contract Act. . 


Where there is no agreement about interest nor implied and the notice did not specify 
the sum demanded, interest up to date of suit was not claimable. Interest as damages 
cannot be awarded. Pendente lite interest is within discretion of Court. (4 per cent. 
per annum tili realisation was awarded). 

Appeals from the Judgmert and Decree, dated the 11th March, 1953, of the ' 
Judieial Commissioner's Court, Rewa, in First Appeals Nos. 104 and 116 of 
1952. 


B. C. Misra, Advocate, fcr Appellant, (In both the Appeals). 
. Tarachand Brijmohan Lal, Advoeate, for Respondent, (In both Appeals). 


The Judgment of the Court was delivered by 


Hidayatullah, J.—Mahabir Prasad Rungta, appellant in these two appeals, 
was plaintiff in his own suit and defendant in a counter suit fied by Durga Datt, 
the respondent. The two appeals have been filed on certificates granted by 
the Judieial Commissioner, Vindhya Pradesh, against à common judgment 
and decree of the Judicial Commissioner’s Court in four appeals filed by the 
rival parties, two in each civi suit. Certificate was also granted to the res- 
pondent; but he did not take steps in that behalf, and we are, therefore, con- 
cerned only with the appeals of Mahabir Prashad Rungta. x 


. The two suits were filed in the following circumstances: Rungta owns a. 
colliery at Budhar in Madhya Pradesh. On October 30, 1950, an agreement | 
was executed between Rungta and the respondent, Durga Datt. Durga Datt . 
agreed to transport coal from the colliery to the railway station at the rate of 
Rs. 2-8-0 per ton for a period of two years commencing from November 11, 
1950 - to November -10, 1952. That agreement is Exhibit P-1. The case of 
Rungta was that Durga Datt broke the contract from July 29, 1951, by stop- 
ping the work of transport. Durga Datt in his suit, on the other hand, 
averred that Rungta had broken the agreement and work of carriage as a 
result was stopped from July 30, 1951. -The difference of a day between 
them is of no consequence. Eungta’s ease was that as a result of the breach 
of the contract on the part of Durga Datt, he was required to employ 
other carriers and to pay them at Rs. 8 per ton, and he incurred demurrage and. 
damages to his constituents for delay in supplies. He, therefore, claimed a 
sum of Rs. 60,000 as damages, including Rs. 20,000 as general damages for 
loss’ of business, credit and reputation. He admitted that a sum of 
Rs.'15,08755-0 was owed by h:m to Durga Datt on account of coal carried by 





*Civil Appeals Nos. 54 and 55 of 1957. 3lst January, 1961. 
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„the latter, and he thus claimed Rs. .44,912-11-0, after.allowing credit for that 


Durga Datt, in his sait, asked for a decree for Rs. 49,544-12-0. This 
» included Rs. 26,139-11-0 on ‘account of arrears of bills and Rs. 905-1-0 as 
interest on the amount. The balance (Rs. 22,500) was claimed as damages 
efor loss of business and profits of the unexpired period of the con- 
tract at Rs. 4,500 per month. In giving the particulars for Rs. 26,139-11-0, 
. Durga Datt stated that he had transported 15,844 tons 2 Cwts. of coal to the end 
of July, 1951, which were loaded in the wagons and despatched. He also 
‘claimed Rs. 7,500 in respect of 3000 tons of coal which he had transported to 
the railway yard, but whizh had not been loaded in the wagons. After ad- 
justing sundry amounts and allowing credit for Rs. 21,861-7-6, he cliamed 
Rs. 26,189-11-0, as stated above. Durga Datt alleged that Rungta was 
guilty of breach of the contract, particularly of clauses (4), (5) and (8) there- 
of, which compelled him tc recind the contract. These clauses may be quoted 
here: i i x 


"(4) Petrol:—It will be arranged by party No. 1 himself but party No. 2 will 
help in time of need to get the petrol; the expenses incurred by party No. 2 for 
‘securing such petrol will he borne by party No. 1. If party No.'2 in spite of his best 
"efforts ‘cannot arrange for pet-ol then in such case party No. 1 will not be responsible 
for any loss in regard to transportation of coal. 


(5) Payment of Bills: Party No. 2 will make payment of Bills of party No. 1 for 
actual despatch of coal on the 10th of the following months; 


. (8) The road wil be kept in repair by party No. “2”, 


The two suits were ccnsolidated by the trial Judge, and evidence was 
partly recorded separately and partly for the two suits together. The trial 
Judge held that the breach of the contract proceeded from Durga Datt, and 
the suit of Rungta was decreed in the sum of Rs. 12,900 as damages due to 
him. In the other suit, the trial Judge held that Durga Datt was entitled to a 
payment of Rs. 26,695-6-6 and a decree for Rs. 18,795-6-6 was passed in his 
favour. after setting off the two amounts against each other. The rest of the 
‘claims in the two suits were dismissed. 


The parties were dissatisfied with the decrees, and four appeals were filed. 
‘The learned Judicial Commissioner reversed the decision of the trial Judge. He 
held that Rungta was guilty of the breach of the contract, because he had not 
made payments to Durga Datt as laid down by clause (5) of the 
"agreement and had not kept the road in repair. He ordered the dismissal of 
Rungta’s suit in its entirety, and reducing the amount decreed in Durga Datt's 
favour by Rs. 918-6-0 for which there was a double charge, he passed a decree 
for Hs. 25,113-4-0 awarding interest at 6 per cent. per annnm on the amount 
from August 1, 1951, till date of realisation. 


In these two appeals, Rungta challenges (a) the dismissal of his suit for 
damages based on the finding that the breach proceeded from him; (b) the 
inelusion of Rs. 7,500 in respect of 3000 tons of eoal said to have been trans- 
ported to the railway yard but not loaded in the wagons; and (e) the award of, 
‘and in the alternative, the rate of, interest. 


4 

The main question in “hese appeals is, who was responsible for the breach 

of the contract? The admitted position is that work stopped about the 
end of July, 1951. Previcus to the closure of work, each party had written 
letters of protest to the other, Rungta complaining that Durga Datt ‘had slowed 
his work and he was suffering loss, and Durga Datt compleining 

_ that lack of arrangements for petrol, failure to repair the road and.the with- 
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holding.of the.money due to him were making it iinpossible far him to fulfil, 
the contract. The trial Judgs did not accept the case set up by Durga Datt, 

and held that he had wilfully stopped work. The learned Judicial Commis- 

sioner, on the other hand, he:d that Rungta had unreasonably and in breach 
of the agreement, withheld large payments and had left the road in a poor state 
of repair and thus caused tke breach of the contract. He did not: attach | 
much importance’ to the controversy over the supply of petrol which eon-' 
troversy was not mooted before us again. 


Of the two reasons on which Rungta was held responsible for the breach. 
of the contract, the important one was the -withholding of payment. 
Learned counsel for Rungta contended that time was not of the essence of 
the contract, and that, in any zase, the payment of bills to Durga Datt depend- 
ed upon the presentation of the bills in time. From the evidence, it appears. 
that when the trucks were loaded, coal was not weighed. It was weighed at 
the bridge where the wagons were loaded, details of which were either with. 
the railway company, or witk the representative of Rungta at the station. 
Durga Datt was required to okżain the information from one source or the other.. 
before he could make his bils. How much coal was transported by Durga. 
Datt was a fact also within -he knowledge of Rungta, and the clause quoted. 
above merely provided for pgyment of the bills by the 10th of the following. 
month, without -stating expressly that the presentation of bill was a condition 
precedent to the payment. ‘he learned Judicial Commissioner held, on both. 
the points, against Rungta,.and in our opinion, rightly. Even if the presen- 
tation of the bills be regardec as a condition precedent to payment, it is clear 
enough that Rungta paid not the whole of the amounts due under 
the bills but only small sums from time to time. Learned counsel for 
Rungta contended that Durga Datt; by receiving such payments and by not. 
insisting on his rights, must E» deemed to have waived payment in a lump sum. 
under clause (5).' But no case of waiver was pleaded by him, and the evi- 
dence, if any, cannot be looted into. In any event, an examination’ of the 
accounts between the parties discloses that payments were, in fact, withheld.. 
Under the agreement, 10 per cent. of the bills was to be withheld to build. 
up a security deposit of Rs. 2,000, and an amount in excess of this was with-- 
held by the end of May. Mo doubt, the bills were not presented by Durga. 
Datt at the end of each monzh; bills "for April and May were submitted on- 
16th July, 1951, and bills for J une and July, on August 6 and 13 respectively. 
Even so, the indebtedness of Eungta to Durga Datt stood as follows: 


16th July, 1951 


about Rs. 7,835 
27th July, 1951 
" Rs. 6,790 
6th August, 1951. 
- 5 Rs. 11,170 
12th August, 1951 
» Rs. 15,590 


These sums were in üddition to a security deposit of Rs. 2,088. Whatever 
might be the intent and purprse of the clause in question, itis clear enough that 
*Rungta was withholding substantial amounts over a very long period without: 
any reasonable cause. To Dvrga Datt, the receipt of money in time was a vital 
eogsideration if he was to fu-fil his contract at all. It was not to be expected: 
that he wqnld go on carrying thousands of tons of coal from the colliery with- 
out receiving payments. In >ur opinion, these facts speak for themselves, and 
ampl support the finding o* the learned Judicial Commissioner that Rungta 
was really responsible for haristringing the work of Durga Datt. Why Rungta. 
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did so is not very clear from the record of the case, though an attempt was 
emade to show that the quantity of coal -transported from month to month was 
falling. An abstract of th2 quantities transported does not support this allega- 
tion. This abstract is of she quantity loaded in wagons. The figures are 
N almost eonstant, except in one month (April). There were, of- course, varia- 
tions in the quantity of ecal loaded in the wagons from month to month; but 
*the evidence shgws that some coal remained at the siding in heaps and was not 
loaded immediately. The variation in thè quantity also might have been due 
-as much to Durga Datt as to the colliery and its output. In our judgment, no 
inference can be drawn frcm the abstract, showing the quantities of coal loaded. 
into the wagons, that Durga Datt had slackened work after May. Learned 
. counsel for Rungta cited some cases in which time was not considered as of the 
essence of the contract. -IMost of these cases deal with immovable property, 
where a different rule applies. In commercial transactions, time is ordinarily 
of the essence, and in the egreement, with which we are concerned, the payment 
o£ bills by a particular dat» was expressly mentioned. The intention, obviously, 
was that Durga Datt would receive payments for work executed as soon as the 
. amounts became due. Rungta did not pay these amounts, which were also 
- within his own knowledge either by the 10th of the following month or even 
-within a reasonable time after the presentation of the bills. In these circum- 

* stances, we are of opinion that clause (5) was breached by Rungta. 


In addition to this, tkere were difficulties of the road being in a bad state 
during the rainy season. The evidence shows that the wheels of the trucks 
used to sink in the mud fr2quently and the trucks had to be dragged out. For 
this state of aifairs, Rungta was mainly responsible under clause (8). The 
inclusion of the clause in the agreement itself shows that the parties realised 
that there might be hindrance to the trucks, if the road was not repaired. The 
finding of the Judicial Commissioner on this part of the case is, therefore, 
sound, though that reason by itself might not have been sufficient for stopping 
the work altogether and rascinding the contract. 


The case is thus covered by section 55 of the Indian Contract Act, and 
Durga Datt was entitled t» rescind the contract, when the very important con- 
dition of the agreement wes broken by Rungta. We confirm the finding of the 
Judicial Commissioner on this part of the case. 


é This brings us to the inclusion of Rs. 7,500 on account of 3,000 tons of 
coal alleged to have been transported. The evidence on this part of the case is 
somewhat unsatisfactory. Fortunately for Durga Datt, some of the witnesses 
of Rungta admitted that besides coal which was loaded in the wagons, there 
„were three large heaps of coal lying in the yard and that this eoal was trans- 
ported by Durga Datt. The estimate of Durga Datt was 3,000 tons. That is 
no more than a mere guess. A railway official was examined in the case, and 
‘the stated that loose coal was sufficient to fill 100 or 50 wagons”. From the 
schedule filed, it appears that a wagon carries on an average 20 tons. Taking 
the number of. wagons as'75, the quantity could not exceed 1,500 tons. A sum 
of Rs. 3,750 as payment for 1,500 tons at Rs. 2-8-0 per ton ought to have been 
included, instead of Rs. 7,500. To that extent, the decree in favour of Durgae 
Datt would be modified. 

There remains the question of interest. Interest for a period prior to the 
commencement of suit is claimable either under an agreement, or usage of trade 
or under a statutory provision .or under the Interest Act, for a sum eertain 
where notice is given. Irterest is also awarded in some cases by Courts of 
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equity. (Bengal Nagpur Railway Co, Ltd. v. Ruttanji Rantji and others) .1. 

In the present case no agreement about interest was made, nor was it implied.- 
The notice which was given did not specify the sum which was demanded, and, 

therefore, the Interest Act does not apply. The present case also does not fall 

within those cases in which Courts of equity grant interest. Learned. counsel 

for Durga Datt claimed interest as damages; but it is well-settled that interest 

as damages cannot be awardeG. Interest up to date of suit, therefore, was not. 
elaimable, and a deduction shall be made of such interest from the amount 

decreed. As regards interest pendente lite until the date of realisation, such 

interest was within the diserezion of the Court. The rate fixed is 6 per cent. 

which, in the circumstances end according to the practice of Courts, appears 
high. Interest shall be ealeulated at 4 per cent per annum instead of at 6 

per cent, and the decree shall be modified accordingly. 


Except for reduction in che amount decreed by Rs. 3,750 and of interest 
up to the date of the filing of the suit which has been disallowed and of the rate 
of interest pendente lite until realisation, the appeals shall stand dismissed. . In 
view of the substantial failure of the appeals, the appellant shall pay the costs in 
this Court. One hearing fee. ` , e : 


Appeals dismissed in the, mqin.. 


SUPREME COURT OF INDIA. 
(Civi Appellate Jurisdiction) . 


Present:—B. P. SiwHa, Chief Justice, S. K. Das, A. K. Sarkar, 
N. RAJAGOPALA AYYANGAR AND J. R. MupHoLxam, JJ. ` 


The State of Andhra m t0. c  Appellant* ` 
v. 
Gaddam Venkatappayya : .. Respondent. 


Madras Police Subordinate - Service—Rules relating to—Rules 3, 4 and 5—Scope. 


The words ‘upto, not more than’ in rule 3 of the Rules relating to the Madras Police 
Subordinate Service framed unde section 243 of the Government of India Act, 1935, 
merely fixes the maximum percentage of rank-promotees (promotion from Head-Constablés 
to Sub-Inspectors posts) in the cztegory, leaving it to the appointing authorities to adopt 
any percentage below this figure. There is no violation of rule 4 as to seniority, in the 
appointment of direct recruits to sabstantive posts before the absorption of rank-promotees. 
As direct recruits and rank-promocees belonged to distinct classes the juniority for revision 
had io be determined separately for each class and not on the basis of the two classég 
forming part of a unified force before confirmation. Rule. 5 (b) makes specific provi- 
sion for an order of discharge aid down in clause (a) being departed from in cases 
where such order would entail ‘exceptional administrative inconvenience". í 


f Appeal from the Judgment and Order dated the 21st July, 1955, of the 
High' Court of Andhra, Guntur, in Writ Appeal No. 122 of 1954. 


K. N. Rajagopal Sastri, Senior Advocate; D. Gupta, Advocate, with him, 
efor Appellant. E $ . 
T. V. R. Tatachari, Advocate, for Respondent. 


$$$ 
*Ç. A. No. 506 of 1957. 8th December, 1960. 
1. L.R. 65 LA. 66: (138).1 M.L.J. 640: I.L.R. (1938) 2 Cal. 72. 
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The Judgment of the Court was delivered by 


Rajagopala Ayyangar. J.—This appeal by the State of Andhra is from 
the Judgment of the High Court Andhra, dated July 21, 1955, on a certifi- 
` cate under Article 183 (1° (c) of the Constitution. 


The respondent joined the Madras Police Force as a Constable on Sep- 
«tember 1, 1939. He became a permanent Head Constable in 1946 and was 
promoted to pitciate as a Sub-Inspector on October 1, 1947, when his proba- 
_tion commenced. By order dated September 24,. 1950, he was declared to 
have-satisfactorily completed his period of probation and was brought to the 
“CA? list with effect from September 10, 1950. He was still merely officiating 
. as a Sub-Inspector, the effect of his being placed in List ‘‘A’’ being that he 
eame into the category of an ‘‘approved probationer’’, i.e., fit for being con- - 
firmed as Sub-Inspector when substantive vacancies arose.. On August 8, 
1952, the District Superintendent of Police, Krishna, issued an order revert- 
ing the respondent to the rank of Head Constable with effect from August 14, 
1952, i.e., to the post which he substantively held, for the reason that there 
was not a sufficient numbe> of vacancies in the post of Sub-Inspectors for be- 
. ing filled by him. It may be mentioned that such reversion was not confined 
to the respondent alone but extended to a very large number of officiating 
*Sub-Inspectors who are similarly promotees from the rank of Head Consta- 
bles. The reverted officers petitioned to the Inspector-General of Police and 
in reply thereto and in further explanation and clarification of the reasons for 
the reversions the, Inspector-General of Police, Madras, issued a memorandum 
on Janeary 15, 1958, in the following terms: 


"MEMORANDUM. 


Sub: Officiating Sub-Inspector—Reverting as Head Constables—Seniority over direct 
recruits—Petitions. 


As direct recruits are recruited against vacancies specially reserved ,for them and 
cannot be reverted for want of vacancies, seniority between. directly recruited Sub-Inspectors 
and promoted Sub-Inspectors should be determined separately. Their contention that they 
Should not have been reverted in preference to direct recruits is not, therefore, correct. 
Their reversion as Head Constables is in order." 


The respondent thereafter submitted a memorial to Government in which 
the prineipal ehallenge wzs to the view of the Government that the directly 
recruited Sub-Inspectors formed a category distinet from the promotee-Sub- 
Inspectors as not being ecuntenaneed: by the relevant rules relating to the 
«onstitution of the Police Establishment. Not having obtained any redress 
by reason of his memorial the respondent filed before the High Court of 
Madras a petition under article 226 of the Constitution (Writ Petition No. 
524 of 1953) and prayed therein that the State of Madras may be direeted 
by the issue of a writ of mandamus to refrain from enforcing the order revert- 
ing him as Head Constable but to consider his elaim to be confirmed as Sub- 
Inspector on the basis of his seniority in the list of approved probationers». 
Balakrishna Iyer, J., who 3eard the petition allowed it and issued a direction 
to the State 


“to forbear from giving effect to the order of reversion if the petitioner by virtue of 
his seniority among promotees can be included in the 30 per cent. already referred to.” á 


We shall be dealing in detzil with the nature and scope of the rule as to the 30 
per cent. referred to here, which formed the basis of the learned Jhdge’s order 
in its proper place and will not interrupt the narration of the events which 
have led to the appeal now before us. The State preferred an appeal from this 
judgment which was transferred to the High Court of Andhra after that Court 
was formed." The learned Judges who heard the appeal differed from the 
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learned Single Judge in his v-ew as to the scope of the rule as to 30 per cent. | 
but dismissed the appeal holding that the Government in directing the reversion” 
of the promotee-probationers had not observed strictly the relevant rule-as to 
juniority prescribed in rule 5 of the Service Rules, to which rule we shall refer 
in due course. The State of Andhra thereafter moved the High Court fot the ' 
grant of a certificate and having obtained it, has filed this appeal. : 


Though in his petition under Article 226 filed before the” High Court of 
Madras, the petitioner had alleged that his reversion from the officiating post of | 
Sub- Inspector to his sebstantive post as Head Constable was a reduction in 
rank within the meaning of Article 311 (2) of the Constitution, i.e., a reduction” 
by way of punishment effected without giving him an opportunity to show 
eause therefor, this contention was abandoned early in the proceedings before 
the Court and the case has proceeded throughout on both sides on the footing 
that the reversion was effected solely for administrative reasons and not for 
any misconduct by way of punishment. Indeed, it may be mentioned that 

` when the respondent was normally due for promotion to the substantive post of 
Sub-Inspector—without reference to the Judgment of the High Court—he was 
duly promoted to that post end he now occupies the post of a Sub-Inspector 


drawing the increments and salary fixed therefor. 


Article 311 (2) being ous of the way, the questions that arise fall under 
two heads: (1) Was there a violation of the Service Rules when the respondent 
was reverted as Head Constable? (2) If there was such a violation, do breaches 
of Service Rules by themselves constitute an infringement of the legal rights of 
officers to whom they apply, entitling them to seek remedies therefor before 
Courts. 


The rules on the construztion of which the answer to the first point 
depends are those framed, inter alia, under section 243 of the Government of 
India Act, 1935, entitled ‘‘Rules relating to the Madras Police Subordinate 
Service". Rule 3 which relates to recruitment and which was held to be 
violated, by the learned Single Judge ran in these terms: 


“Rulé 3. Method of appointment and promotions :— 


(a) Appointment to the several classes and categories shall be made as indicated in 
Annexure I 


ANNEXURE I 
Category 2 Method of Limitation Appointing 
appointment authority 

(1) (2) (3) (4) 
Sub-Inspectors Promation from Head Up to not more In the mofussil the 
Constables _ than 30% of the D. I. G. Police 

: cadre concerned 

Direct Nil do 


> 


recruitment 
This is followed by rules 4 & 5 which read: 


"Rule 4. Right of probationers and approved probationers to appointment to vacan- 

^ ¢ies:—A vacancy in any class or category shall not be filled by the appointment of a 

€ person who has not yet commenced. his Probation in such class or category when an approved 
probationer or a probationer therein is available for such appointment.” 


e “Rule 5.° Order of discharge of probationers and approved probationers :— 


(a) Thg order in which probationers and approved probationers shall be discharged 
for want of vacancies shall be— 


first, the probationers in order of juniority; and second, the approved probationers in order 


of juniority. 
e 
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(b) The order of discharge laid down in sub-rule (a) may be departed from in cases 


ewhere such order would involve excessive expenditure on travelling allowance or excep- 

tional administrative inconvenience." 

The other rules merely carry out the principles underlying those extracted and 
v, do ngt need to be set out. 


To. appreciate the poirts urged before us by the. learned counsel for the 
*appellant-State,on the proper interpretation of these rules, it is necessary to set 
out the contentions respectively urged by the two parties in the Courts below 
.and how they were dealt with. On behalf of the respondent the points urged 
were: 


(1) That on a proper construction of rule 3, promotee-Sub-Inspectors 

` referred to in departmental parlance as rank-promoiees, as distinguished trom 
those direetly reeruited were entitled to be appointed to a minimum of 30 per 
cent. of the cadre strength and that this rule was violated in that at the time 
of the respondent’s reversion the force consisted only of less than 25 per cent. 
of rank-promotees and mors than 75 per cent. of those directly recruited. If 
the rule as to the proportion of appointments as laid down in Rule 3 had, 
strictly been followed there would have been no necessity for reverting the 
respondent as Head Constable. 
> + (2) The 30 per cent. and the 70 per cent. laid down in rule 3 applied. 
only at the stage of the initial recraitment of Sub-Inspectors and that when 
once that recruitment was made and the probation of the officers started, no 
difference could under the rules be thereafter made between the two classes of 
appointees but that both of them constituted one unified force the members of 
which were entitled to be appointed to substantive posts as full members of the 
Service solely on the basis of their inter se seniority (apart from misconduct or 
inefficiency, ete.). The appointment to substantive posts of officers directly 
recruited in preference to persons like the respondent whose probation had 
eommeneed at an earlier date was therefore a violation of rule 4 of the Service 
Rules. 


(3) If at any time th» cadre strength was reduced by the abolition of 
temporary posts there might have to be reversions, but in reverting officers the 
rule as to juniority laid down by rule 5 (a) had to be strictly followed. Thid 
rule made no distinction between Sub-Inspectors appointed directly and rank- 
promotees. Both formed a single category and among them those who had not 
completed their probation had to be reverted first and thereafter ihe approved, 
probationers in the order of their juniority. Tn the preseut case ihe respondent 
urged that approved probationers like himself who were senior to several of the 
oñiciatiug Sub-Inspectors directly reeruited had been reverted out of turn in 
violation of rule 5 (a). ; : 


(4) If in the circumstances stated by the Government (which would be 
' mentioned later), the directly recruited Sub-Inspectors could not properly be 
reverted because of the assurances given to them, Government were bound to 
retain all rank-promotee approved probationers as officiating Sub-Inspectory 
until they could be appointed in substantive vacancies ss full members thereof. 
In answer to these contentions the case which the State put forward was 

as follows :— : : 

(1) The rule as to the proportion between the rank-promotees and direct. 
recruits laid down by rule 3 read with the Annexure. fixed ‘only the maximum i 
percentage of rank-promotees. The words ‘‘up to, not more than” meant and: 
could in the context mean only. that the maximum proportion of rank-promojees: 
could be only 30 per cent. This was made clear by there being no limitation 


$—20 . 
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placed on the proportion of direct recruits.. ln other words, the 30 per cent. 
was the ceiling fixed and not any minimum and the rule in effect guaranteed 
direct recruits a minimum proportion of 70 per cent. There was therefore no 
violation of this rule when the proportion of rank-promotees fell to a little below 
25 per cent. at the relevant date. E une 4e 


(2) Even if rule 3 had been strictly followed the respondent would have 
derived no benefit from the operation of that rule because hee was well below* 
the level of rank-promotees who would even then had to be absorbed. It may be 
mentioned that it was because of this feature that the order of Balakrishna. 
‘Iyer, J., took the form of dirceting the Government : 

“to forbear from giving effect to the order of reversion if the petitioner by virtue of 
his seniority among promotees can be included among 30 per cent." 

(8) On a proper eonstruetion of the rules, the proportions laid down in 
rule 3 applied whether or not at the stage of the initial recruitment, certainly: 
at the stage of appointments to substantive posts, i.e., absorption as full mem- 
bers of the permanent strength of the cadre. It was their further contention. 
based ou the above, that for considering confirmations provided for by rule 4 
the category of direct recruits had to be treated as a class different from the 
category of rank-promotees and there was no question of seniority as between 
members cf the two groups bat only within each group. On this basis the State. 
Governinent urged that at the stage of absorption governed by rule 4 the rule 
as to proportion had to be worked out and ‘that consequently there had been 
no violation of that rule. i z 


(4) There had been no violation of rule 5 either, on two grounds (i) 
based on denying that there was a unified category of Sub-Inspeetors and in 
putting forward that the two classes which made up the Serviee, viz., directi 
recruits and rank-promotees formed different categories, and (ij) that even if 
they formed a single catego-y of officers after their initial appointments, there 
had been no violation of the rule fixed for reversion by rule 5 (a) by reason of 
the special eireumstanees of the ease which brought their action within the 
specific provision in rule 5 (b). In connection with this Jast submission it was 
pointed out that at the time of the police action in Hyderabad a large number 
of persons were recruited Cirect as Sub-Inspectors to whom an assurance had 
been given that they would not be reverted. A large number of such temporary- 
appointments were made ard these directly recruited Sub-Inspectors had to be 
provided with posts when temporary posts were getting abolished. This 
introduced an administrative problem which could be solved only by reverting 
_ the rank-promotees. 


We shall now proceed to a consideration of the points thus in controversy 
between the parties and which were urged on either side before us. The first 
point to be dealt with is as to whether there had been an infraction of rule 3 
of the Service Rules by reason of the proportion of rank-promotees being less. 
than 30 per cent. of the total number of Sub-Inspectors in service at the date of 
the respondent’s reversion. As has already been pointed out, the learned Single 
Judge had rested his decision in favour of the respondent on an infraction of 
this rule, but the learned Judges of the High Court in appeal had taken a 
different view. Learned Counsel for the respondent sought to support the view 
that the words ‘‘up to, not more than 30 per cent.”’ in the rule meant up to mini- 
mum of 30eper cent. the effent of the addition of the words ‘‘not more than’’ 
being merely to eliminate fractions and permit the number to be rounded off to 
the nearest lower integer. Tt would be seen that the learned Single Judge had 
stressed the use of the words ‘‘up to " and practically gave no effect to the 
words ‘‘not more than" in arriving at the construction that he adopted. We 
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e 
eonsider that this construction is erroneous, particularly in the context of the 
"provision as regards direc; recruits, in regard to whom there is no limitation 
placed on the proportion which they could have in the Service. Taken in con- 
junction with this provision it is clear that the words ‘up to, not more than"' 


: merely fix the maximum percentage of rank-promotees in the eategory, leaving 


it to the appointing authorities to adopt any percentage below this figure. We 
“ consequently eadorse the view which the learned Judges of the Andhra High 
Court took im dissenting from the construction which the learned Single Judge 
. placed on the scope of rule 3. The reversion of the respondent cannot, there- 
fore, be challenged on the ground that there had been an infraetion of rule 3 


of the Service Rules. 


The next question is as to whether rule 4 of the Service Rules by which. 
confirmations were regulatec, had been violated in promoting the more junior 
direct recruits to substantive posts in preference to rank-promotees like the : 
respondent who were senior to them in service in the sense that the latter’s 
2robation as officiating Sub-"nspeetors commenced earlier. The application of 
these rule in the context of the facts of this case depends largely on whether 
rank-promotees and officers directly recruited form or do not form the same 
elass or category becoming integrated into one Service on their initial appoint- 
*ment to the Service. It is common ground that the two classes become 
integrated as members of a unified Service after appointment as full members 
oz the Service. The point in controversy is limited to the period between the 
date of their initial appointment and their absorption as full members. If up 
tc that date they formed two categories and the seniority in each group has to 
be reckoned separately, the order of the Government would be perfectly in order 
ard constitute no breach of the rules. But if on the other hand officers recruit- 
ed by either of the two modes—Promotions from the rank of Head Constables 
and Sub-Inspectors directly racruited—form an integrated and unified force 
from the very commencement cf their appointments, then on the application of 
rule 4 confirmations ought to depend on mere seniority (subject to factors 
relevant to merit or demerit) as officiating Sub-Inspectors without regard to the 
manner in which they were or-ginally appointed. Though the learned Single 
Judge did not directly pronovnce on the effect of rule 4, the Andhra High 
Cotrt held that the rule of senority prescribed by the rule had been violated. 
After expressing their disagreement with the learned Single Judge in his view 
that the minimum of 30 per cert. laid down by rule 3 had been violated, they 
observed : 

e 


“Nor does it follow that we can countenance the argument of the learned Government 
Pleader that irrespective of the percentage of promotees on the cadre at a given time, all 
vacancies can be filled up, if the Gcvernment so chooses, only with direct recruits. We 
think that from both the classes of approved probationers, be it- direct recruits or be it 
candidates from the ranks, selection should be made without any distinction, provided of 
cotrse that so far as promotees are concerned the percentage of 30 is not exceeded. Now, 
it is zdmitted by the Government that the percentage of promotees, was only 24.5 at the 
tme when the petitioner was sent back as Head Constable. That being so, it cannot 
be cortended for the State that the ceiling will be exceeded if the petitioner is promoted. 
As we read the rules, when once an officer qualifies as ‘an approved probationer, no distinc- 
tion can be made between him and a direct recruit approved probationer.” 


We are unable to agree with the reasoning or the conclusion here expressed. It. 
would be seen that the learned Judges have, though tacitly, aecepted the ease 
put fcrward by the Government, and in our view correctly, that the éntegration 
of the two groups is only after the stage of absorption as full members of the 
Serviee, and that at that stage the rule as to the proportion laid dov*n in the 
Annexare to rule 3 comes into operations. If the 30 per cent. which is the Umit 
set for rank-promotees for absorption as full members is merely a ceiling impos- 
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ed for the benefit of direct recruits, as rightly held by the learned J udges, it is 
difficult to see how the rule could be held to be violated because the proportion of* 
-rank-promotees confirmed fell below the figure of 30. We, therefore, consider 
that there was no violation of the rule as to seniority preseribed by rule 4 in 
the appointment of the direct recruits to substantive posts before the absorption .^ 
of rank-promotees like the respondent. 


We shall next proceed to deal with rule 5 which deals with the power of* 
«Government to effect reversions and the conditions and limitatidhs preseribed 
therefor. . 


It would be seen that clause (a) of rule 5 substantially reverses for the 
purpose of discharge or réversion the order in which confirmations are to be . 


made as set out in rule 4. We have held that the respondent had no right under 
the rules to insist on his being confirmed, on the terms of rule 4 read in the 
light of rule 3. On the same line of reasoning it would follow that as direct 
recruits and rank-promotees belonged to distinct classes the juniority for rever- 
‘sion had to be determined separately for each class and not on the basis of the 
two classes forming part cf a unified force before confirmation. If this test 
were applied, it cannot be contended that the reversion of the respondent . 
infringer rule 5 (a). ‘ 


But this apart, the impugned order could also be sustained on the basis 
.of the provision contained in clause (b) or rule 5 which reads: i 


“The order of discharge laid down in sub-rule (a) may be departed from in cases where 
such order would involve excessive expenditure on travelling allowance or exceptional 
-administrative inconvenience.” l 


In the present case the Government explained their reason for the order for 
reversion of rank-promotses in the affidavit which they filed to the writ peti- 
tion in these terms: - : 


“His reversion was necessitated by the fact that a large number of Sub-Inspectors on 
-other duty in Hyderabad Staze reverted to this State and that a number of temporary posts 
.created for special purposes during the disturbed period immediately following the police 
action in Hyderabad had to be abolished and that the direct recruited Sub-Inspectors had 
-necessarily to be absorbed as Sub-Inspectors as they cannot be asked to work in any lower 
-post being direct recruits to a particular category, viz., that of the Sub-Inspector. This 
reversion of rank-promoted Sub-Inspectors was rendered absolutely necessary in the exigen- 
cies of service and for administrative purposes and as such, it cannot be deemed to be 
:arbitrary or contrary to rules or in the nature of punishment as alleged by the petitioner." 


It was this circumstanc2 that was stated before the High Court of Madras in 
-the Writ Petition as that which brought the impugned order of reversion with- 
‘in ‘exceptional administrative inconvenience’’ provided for by the last words 
of the rule. The learned Single Judge accepted as correct the facts stated by 
-the Government as the reason for the reversion, stating: 


“Mr. Seshachalapathi explained that Government were in a difficult position as a conse- 
quence of the members taken in connection with the police action in Hyderabad. A large 
-number of persons were directly recruited as Sub-Inspectors on the assurance that they 
would not be ousted. I do not suggest that Government should go back on any assurance 
-that they may have given to these direct recruits. Far be it from me to encourage anything : 
-that might savour of bad faith on the part of Government. CIEN But I would still say 
Pix m order Mee ee De RD d with those whom they recruited directly as 
*Sub-Inspectors t cannot br aith with or ignore t i 
-promoted as Sub-Inspectors.” PRORCOHIBUNSIS or wrncey wg: Quare 


'M the facts were accepted as correct, and we might point out that their accu- 
-racy was never challenged at any stage either in the High Court or hefore 
-us, it appears to us that the order of reversion passed would be justified as be- 
sing “covered by the last words of clause (b) even if the order laid down in 
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.rule 5 (a) were infringed. In these. circumstances it is not clear why the 
learned Judge should. have observed: 


“The Government do not rest their, case on rule 5 (b)" 


when tile facts stated by Government and accepted by him brought their action. 
well within the scope of that clause. In their memorandum of grounds in 

* Writ Appeal Mo. 122 of 1954 which the State filed to the High Court the 
appellants urged: : 


“The learned Judge faileé to accpreciate the specified circumstances of the situation 
' which rendered the reversion necessary in the instant case." 
When the matter was beore the High Court of Andhra the learned Judges. 
observed : . 

“The learned Judge stated in his judgment that the Government do not rsst their case 
on rule 5 (b)." 

Tn their turn they too azcepted the ease of the Government as regards the 
circumstances which necessitated the order of reversion and observed: 

"The Government frankly stated, however, that they were in a difficult position because 

of certain measures which they were compelled to take in connection with the police action 
in Hyderabad when a large number of persons were diretly recruited as Sub-Inspectors with 
the asfurance that they would be entertained permanently. In order to.keep that assurance 
with such persons they were constrained to revert the rank-promotees but there is no 
rule which enables the Government to do so." 
We must express our dissent from the last sentence extracted above, because 
rule 5 (b) makes specific provision for an order of discharge laid down in clause 
(a) being departed from in cases where such order would entail ''exceptional 
administrative inconvenience?" and on the facts accepted both by the learned 
Single Judge and by the High Court of appeal the words extraeted were 
‘attracted. 


Before leaving rule & there is one other matter to which we desire ‘to 
advert and that relates to the observation of the High Cocrt in the judgment 
now under appeal which seems to imply that if the Government found 
itself in dificulty owing to the assurances given to the officers directly recruited, 
they could under. the rules have solved it, not by ordering the reversion 
of the rank-promotees but by continuing them in their officiating posts until 
they could be absorbed as full members of the Service. This was one of the 
contentions urged by the respondent and the learned Judges say: 

© “Tt seems to us clear that whether they imposed merely a ceiling or whether there 
is an obligation upon the Government to fill up 30 per cent. of the vacancies from among 
promotees, the State cannot say, on the facts, before us, that there are no vacancies for 
promotees ag such." : 
It looks to us impossible to support this view on any construction of the rules. 
In effect it means either that temporary posts could not be abolished, or thai 
approved probationers could not be reverted. The first alternative could not 
obviously have been meant and the other is plainly contrary to the terms of 
rule 5 (a) which makes provision for the réversion of approved probationers. Of 
course, as a measure of relief to their subordinates and to avoid hardship to 
them Government might retain people in their officiating posts, but it is quite 
a different thing to impo-t a legal and enforceable obligation on their part te 
do so. 


In the view that we have taken that there has been no breach of the Serfice 
Rules in ordering the reversion of the respondent as a Head Cofstable, the 
question as to whether an infraction of a Service Rules confers a legal, right 
which could be agitated în Court does not arise. We do not propose, there- 
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fore, to consider that question and indeed we did not call upon learned coun- , 
sel for the appellant to argue that part of his case. 


The appeal is accordingly allowed, the judgment of the High Court set 
aside and Writ Petition No. 524 of 1953 dismissed. In view of the order of 
the High Court dated February 3, 1956, by which the appellant was granted a 
eertificate under Article 133 (1) (c) of the Constitution subject to the condi- 
tion that the respondent would be entitled to his taxed costs incyrred in this 
Court in any event from the appellant, there will be an order that the appel- 
lant will pay the costs of the respondents in the appeal, in this Court. 


Appeal allowed. - 


SUPREME COURT OF INDIA. 
(Original Juridietion). 


Prrsent:—B, P. Ssma, Chief Justice, S. K. Das, A. K. SARKAR, 
N. RAJAGOPALA AYYANGAR AND J. R. MUDHOLEAR, JJ. 


Babulal Parate .. Petitioner* 


v. b J . * « 
"The State of Maharashtra and others .. Respondents. 


. Criminal Procedure Code (V af 1898), section 144—Scope— Vires —If infringes funda- 
mental rights under Article 19 (1) (a) and (b) of the Constitution of India (1950). 


Broadly speaking section 144, Criminal Procedure Code, is intended to be availed of 
for preventing disorders, obstructions and annoyances and is intended to secure the public 
weal. The powers are exercisable by responsible Magistrates and these Magistrates have 
to act judicially. Moreover the restraints permissible under the provision are of a tempo- 
rary nature and can only be imposed in an emergency. The restraints can be placed in the 
interest of ‘public order’, though the prevention of such activities would be in the ‘public 
interest. Clauses (2) to (6) of Article 19 of the Constitution do not require the making 
of a law solely for the purpose of.placing the restrictions mentioned in them. Nor does 
the section confer an arbitrary power on the Magistrate in the matter of making an order. 


Wide, though the power conferred by section 144, Criminal Procedure Code, appears 
to be, it can be exercised only in an emergency and for the purpose of preventing obstruc- 
tion, annoyance or injury to any person lawfully employed, or danger-to human life, health 
Or safety, or disturbance of the public tranquillity or a riot or ‘an affray'. These factors 
condition the exercisd of the power and it would consequently be wrong to regard that 
power as being unlimited -or untrammelled. No one has a right to cause ‘obstruction, 
-annoyance or injury, etc. The section cannot be struck down on the ground that the 
Magistrate may possibly abuse his powers. It must be assumed that the powers will bee 
exercised legitimately and honestly. - - 


The rights guaranteed by Article 19- (1), clause (a) are not absolute rights but are 
‘gubject to limitations specified in clause (2) of Article 19. Similarly, the rights to which 
sub-clause (b) relates are subject to the limitations found in clause (3) of Article 19. 
The provisions of the section 144, which commit the power in Magistrates (for maintain- 
ing law and order) cannot be regerded as unreasonable. The decision of the Magistrate 
would undoubtedly be a judicial one and he will have to set aside the order unless he comes 
to the conclusion that the grounds on which it rests are in law sufficient to warrant it. 
Though no appeal has been providec the High Court has power under section 435 read with 
‘section 439 of the Criminal Procedure Code to entertain an application for the revision 
of such an order. Again in a prosecution under, section 188, Penal Code for infringement 
of an order under section 144, Criminal Procedure Code, the validizy of the order could 
*be challenged. It cannot therefore be said, that the remedy of judicial review is illusory. 


The test Jaid down for taking action under section 144, Criminal Procedure Code, is 
‘notemerely ‘likelihood’ or ‘tendency’. The power under the section is exercisable not 
-nly where present danger exists but also when there is an apprehension of danger. 
Anticipatory “action of the kind permissible under, section 144 is not unpermissible under 
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clauses (2) and (3) of Article 19 giving power, to the legislature to make laws placing- 
reasonable restrictions on the exercise of rights conferred by these clauses in the interest 
of among other things public order. Public order has to be maintained in advance in order 
to ensure it and, therefore it is competent to a legislature to pass & law permitting an 
appropriate authority to taxe anticipatory action or place anticipatory restrictions 
upon particular kinds of acts in an emergency for the purpose of maintaining public order. 
It cannot be said that the provision substitutes suppression of lawful activity or right 
‘for the duty of pyblic authorities to maintain order. : 

Petition ander Article 32 of the Constitution of India for enforcement 
-of Fundamental Rights. - 


H. V. 8. Mani, Advocate for Petitioner. 


N. S. Bindra, Senior Advocate, (K. L. Hathi and R. H. Dhebar, Advo- 
eates, with him), for Respondents. 


The Judgment of the Court was delivered by 


e Mudholkar, J.—This is a petition under Article 32 of the Constitution for 
issuing an appropriate writ to the respondents not to enforce the provisions 
of section 144 of the Criminal Procedure Code or an appropriate writ forbid- 
ding respondent No. 4 from proceeding further with the prosecution of the 
petitioner for offences under sections 143 and 188 of the Indian Penal Code 
‘read with section 117 thereof, for quashing the proceedings against the peti- 


. tioner before respondent No. 4 and for the issue of a writ of habeas corpus 


to respondents 1 to 3 directing them to produce or to cause to be produced the 
petitioner to be dealt with according to law and to set him at liberty. 


The facts which have ied up to the petition are briefly as follows: 


There are two unions of textile workers in Nagpur, one known as the 
Rashtriya Mill Majdoor Sangh and the other as Nagpur Mill Majdoor Sangh. 
The former is a branch of the Indian National Trade Union Congress. The 
Rashtriya Mill Majdoor Sengh entered into an agreement with the manage- 
ment of the Empress Mills regarding the closure of Empress Mill No. 1 for 
rebuilding it and regarding the employment of workers who were employed. 
therein in a third shift. ‘his agreement was opposed by the Nagpur Mill 
Majdoor Sangh. On Januery 25, 1956, a group of workers belonging to the 
Nagpur Mill Majdoor Sangh went in a procession to Gujar's Wada, Mahal, 
Nagpur where the office of the Rashtriya Mill Majdoor Sangh is located. It 
ig said that a scuffle took place there between some members of the procession 
and some workers belonging to Rashtriya Mill Majdoor Sangh. Thereupon an 
Offence under section 452 read with section 147 of the Indian Penal Code was 
registered by the police on January 27, 1956. A large procession consisting 
of the workers of the Nagpur Mill Majdoor Sangh was taken out. This pro- 
cession marched through tke city of Nagpur shouting slogans which, accord- 
ing to the District Magistrate, were provocative. On the same night a 
meeting was held at the Easturchand Park in which it was alleged that the 
workers belonging to the Nagpur Mill Majdoor Sangh were instigated by the 
speakers who addressed the meeting to offer satyagraha in front of the Empress 
Mill No. 1 and also to take out a procession to the office of the Rashtriya 
Mill Majdoor Sangh. On January 28, 1956 the workers belonging to the 
Nagpur Mill Majdoor Sangh assembled in large numbers in Mahal Chowk and 
‘on Mahal road blocking the traffic on the road. It is said that these persons 
were squatting on the road and as they refused to budge the DistPict Magig- 
trate passed an order at 4.00 a.m. on January 29, 1956, which came into force 
immediately and was to remain in force for a period of fifteen days® prohibit- 
ing, among other things, th» assembly of five or more persons in certain areas. 
specified in the order. las i 5 
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The petitioner entertained the view that the order. promulgated by the. 
District Magistrate under section 144 of the Code of Criminal Procedure 
was an encroachment on the fundamental rights of the citizens to fréedom 
of speech and expression and to assemble peaceably and without arms, guaran- ° 
teed under Artiele 19 (1) (a) and (b) of the Constitution and, therefore, he ; 
held a publie meeting outside the area covered by the aforesaid order. It X 
is alleged that at that meeting he criticised the District Magistrate and 
exhorted the workers to contravene his order and take out processions in the 
area covered by the order. Thereupon he was arrested by the Nagpur police ' 
for having committed the offences already referred to and produced. before a:' 
magistrate. The magistrate remanded him to jail custody till February . 
15, 1956. The petitioner's application for bail was rejected on the ground 
that the accusation against him related to a  non-bailable offence. 
Thereupon the petitioner moved the High Court at Nagpur for his 
release on bail but his application was rejected on February 22, 
1956. The petitioner then presented a petition before the High Coert under 
section 491 of the Code of Criminal Procedure for a writ of habeas corpus. 
That petition was dismissed by the High Court on May 9, 1956. The peti- | 
tioner then moved the High Court for granting a certificate under Article : 
132 of the Constitution. The High Court refused to grant the certificate. one 
the ground that in its opmion the case did not involve any substantial 
question of law regarding the interpretation of the Constitution and was also 
not otherwise fit for grant of a certificate. On April 23, 1956, the petitioner 
presented the present petition before this Court. The petitioner also 
' sought an ex parte order for the stay of the proceedings before the respon- 

dent No. 4 till the decision on the petition to this Court. This Court admit- 
ted the petition but rejected the application for stay. On May 6, 1956, 
the petitioner took out a notice of motion for securing stay of the proceed- 
ings before respondent No. 4. On May 28, 1956, this Court ordered that the 
entire prosecution evidence be recorded but the delivery of the judgment be 
stayed pending the decision of this petition. 

After the proceedings were stayed by this Court, the petitioner was re- 
leased on bail by the trying magistrate. 


On behalf of the petitioner, Mr. Mani has raised the "following eonten- 
tions: 

(1) That section 144 of the Code of Criminal Procedure in so far as it 
relates to placing of restrictions on freedom of speech and freedom of assembly 
confers very wide powers on the District Magistrate and certain other magis- 
trates and thus places unreasonable restrictions on the rights guaranteed under 
Article 19 (1) (a) and (b) of the Constitution. ` 


(2) The District Magistrate constitutes the whole legal machinery and the 
only check for control on his powers is by way of a petition to him to modify 
or rescind the order, that thus the District Magistrate becomes ‘“‘a judge in 
his own cause’’—presumably, what learned counsel means is a Judge with 
regard to his own decision—and so the remedy afforded by the section is il- 
lusory. Further the remedy by way of a revision application before the 
High Court against the order of the District Magistrate is also illusory and 
thus in effect there can be no judicial review of his order in the proper sense 
of that expression. 

(3) Section 144 adopts ‘‘likelihood’’ or ‘‘tendency’’ as tests for judging 
criminality ; the test of determining the criminality in advance is unreasonable. 

(4) Section 144 substitutes suppression of lawful activity or right for the 
duty of public authorities to maintain order. 
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$ (5) Even assuming that section 144 -of the Code of Criminal Procedure is. 
not ultra vires the Constizution, the order passed by the District Magistrate- 
in thts case places restrictions which go far beyond the scope of clauses (2) 
* and (3) of Article 19 and thus that order is unconstitutional. 


Learned: counsel also challenged the validity of the order on grounds other 

*than constitutignal, but we need not consider them here since it will be open. 

to the petitiqner to raise them at the trial. This being a petition under Article- 

. 82 of the Constitution, the petitioner must restrict himself to those grounds 
which fall within clause (1) thereof. NC 


We think it desirable t» reproduce the whole of section 144: 


“(1) In cases where, in -he opinion of a District Magistrate, a Chief . Presidency- 
Magistrate, Sub-Divisional Magistrate, or of any other Magistrate (not being a _Magis- 
trate of the third class) specially empowered by the ‘State Government’ or of the Chief 
Presidency Magistrate or the District Magistrate to act under this section, there is suffi- 
cient ground for proceeding under this section and immediate prevention or speedy remedy: 
is desirable, E 

such Magistrate may, by = written order stating the material facts of the case and 
served in manner provided by section 134, direct any person to abstain from a certain 
act or to take certain order w.th certain property in his possession or under his manage- 

ement, jf such Magistrate considers that such direction is likely to prevent, or, tends to. 

prevent, obstruction, annoyance or injury, or risk of obstruction, annoyance or injury 
to any person lawfully employed, or danger to human life, health or safety, or a distur- 
bance of the public tranquillity. or a riot, or an affray. 


(2) An order under this section may, in cases of emergency or in cases’ where the 
circumstances do not admit of the serving in due time of a notice upon the person against 
whom the order is directed, be passed, ex parte. 


(3) An order under this section may be directed to a particular individual, or to the- 
public generally when frequenting or visiting a particular place. 


^(4) Any Magistrate may, either on his own motion or on the application of any- 
person aggrieved, rescind or after any order made under this section by himself or, any 
Magistrate subordinate to him, or by his predecessor in office. 

(5) Where such an application is received, the Magistrate shall afford to the appli- 
cant an early opportunity of appearing before him either in person or by pleader and 
showing cause against the order; and, if the Magistrate rejects the application wholly or: 
in part, he shall record in writing his reason for so doing. à aer OR 


' 


(6) No order under this section shall remain in force for more than two months. 
from the making thereof; unless, in cases of danger to human life, health cr safety, or a.. 
likelihood of a riot or an aff-ay, the ‘State Government’, by notification in the official 
Gazette, otherwise directs". 

e Sub-section (1) confers powers not on the executive but on certain Magis- 
trates. This provision has been amended in some States, as for instance, the: 
former Bombay State where power has been conferred on the Commissioner of^ 
Police to pass an order thereunder. But we are not concerned with that matter: 
here because that provision. is not contained in the law as applicable to the 
former State of Madhya Pradesh, with which alone we are concerned, in the- 
matter before us. Under sub-section (1) the Magistrate himself bas to form 
an opinion that there is safficient ground for proceeding under this section 
and immediate prevention or speedy remedy is desirable. Again the sub-sec- 
tion requires the Magistrate to make an order in writing and state therein the- 
material facts by reason o? which he is making the order thereunder. The 
sub-section further enumerates the particular activities with regard to whicl? 
the Magistrate is entitled tc place restraints. "m 

Sub-section (2) requirss the Magistrate ordinarily to serve a notice? on 
the person against whom the order is directed and empowers him®to proceed” 
ex parte only where the circumstances do not admit óf serving such a,notiee- 
in due time. ~ i 


S—21 e 
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Sub-seetion (3) does not require any comment. 


Sub-section (4) enables a Magistrate to rescind or alter an order made 
under this section and thus enables the person affected, if the order is address- 
ed to a specified individual, or any member of the public, if the order, is 
addressed to the public in general, to seek, by making an application, exemp- 
tion from compliance with the order or to seek a modification of the order and . 
thus gives him an opportunity to satisfy the Magistrate about “his grievances. 
‘The Magistrate has to deal with applications of this kind. judicially because | 
he is required by sub-section (5) to state his reasons for rejecting, wholly or 
in part, the application made to him. : 


Finally the normal maximum duration of the order is two months from 
‘the date of its making. The restraints imposed by the order are thus intended 
‘to be of a temporary nature. 


Looking at the section as a whole it would be clear that, broadly speaking, 
it is intended to be availed of for preventing disorders, obstructions and anno- 
-yances and is intended to secure the public weal. The powers are exercisable 
by responsible Magistrates’ and these Magistrates have to act judicially. 
Moreover, the restraints permissible under the provision are of a temporary. 
nature and can only be imposed in an emergency. e. @ 


Even so, according to the learned counsel these provisions place unreason- 
-able restrictions on certain fundamental rights of citizens, 


Firstly, according to learned counsel restrictions on the rights guaranteed: 
"by elauses (2) and (3) of Artiele 19 of the Constitution can be placed in the 
interest of ''publie order” and not in the interest of the ‘general public", 
"whieh expression, aecording to him is wider in its ambit than publie order and 
‘that since section 144 enables a Magistrate to pass an order in the interest of 
the general public the restrictions it authorises are beyond those permissible under 
. -Clauses (2) and (3) of Article 19. It is significant to note that Section 144 
nowhere uses the expression "general publie". Some of the objects for secur- 
‘ing which an order thereunder can be passed are, ‘‘to prevent obstruction, 
Anjury....:."' ete. No doubt, the prevention of such activities would be in 


s oe interest? ' but it would be no less in the interest of maintenance 
‘of ‘‘public order’’. 


Secondly, according to learned counsel, section 144 is an amalgam of a 
‘number of things to many o? which there is no reference even in clause (2) 
‘of Article 19. In order to enable the State to avail of the provisions of clauses * 

(2) and (3), he contends, a special law has to be passed and a provision like 
-section 144 can serve no purpose. This contention has only to be mentioned 
to be rejected. Clauses (2) to (6) of Article 19 do not require the making of 


:a law solely for the purpose of placing the restrictions mentioned in them. 


Thirdly, according to learned counsel sub-section (1) of section 144 does not 
require the Magistrate to make an enquiry as to the circumstances which necessi- 
‘tate the making of an order thereunder. It is true that there is no express mention 
anywhere in section 144 that the order of the Magistrate should be preceded by 
‘an enquiry. But we must construe the section as a whole. The latter part 
of sub-section (1) of section 144 specifically mentions that the order of the 
"Magistrate should set out the material facts of the case. It would not be possi- 
‘ble for the Magistrate to set out the facts unless he makes an enquiry or unless 
he és satisfied about the facts from personal knowledge or on a report made 
‘to him whigh he prima facie accepts as correct. Clearly, therefore, the section 
"does mt eonfer an arbitrary power on the Magistrate in the matter of making 
'an order. i 


oes E 
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. 1t js contended that section, 144 of the Code of Criminal Procedure confers 
very wide powers upon certain Magistrates and that in exercise of those powers 
the Magistrates ean place very severe restrictions upon the rights of citizens 
to freedom of speech and expression and to assemble peaceably and without 


. It seems to us, however, that wide though the power appears to be, it can 
be exercised only in an emergency and for the purpose of preventing obstruc- 
tion, annoyanee or injury to any person lawfully employed, or danger to 
human life, health or safety, or a disturbance of the publie tranquillity or a 
riot, or ‘‘an affray’’. These factors condition the exercise of the power and it 

_ would consequently be wrong to regard that power as being unlimited or un- 
trammelled. Further, it should be borne in mind that no one has a right to cause 
‘‘obstruction, annoyance or injury, etc.,’? to anyone. Since the judgment has 
to be of a Magistrate as to whether in the particular circumstances of a case 
an order, in exercise of these powers, should be made or not, we are entitled to 
assume that the powers will 5e exercised legitimately and honestly. The section 
cannot be struck down on the ground that the Magistrate may possibly abuse 
his powers. 

It is also true that initially it is the Magistrate concerned who has to 
“orm zn opinion as to the necessity of making an order. The question, there- 
fore, is whether the conferral of such a wide power amounts to an infringe- 
ment of the rights guaranteed under Article 19 (1) (a) and (b) of the Con- 
stitution. The rights guaranteed by sub-clause (a) are not absolute rights 
5ut are subject to limitations specified in clause (2) of Article 19 which runs 
zhus: 

“Nothing in sub-clause (æ) of clause (1) shall affect the operation of any existing - 
law, or prevent the State from making any law, in so far as such law imposes reason- 
zble restrictions on the exercise of the right conferred by the said sub-clause in the inte- 
rests of security of the State, friendly relations with foreign States, public order, decency 
cr morality, or in relation to contempt of Court, defamation or incitement to an offence.” 
Similarly the rights to whick sub-clause (b) relates are subject to the limita- 
tions to be found in clause (&) of Article 19, which runs thus: 

"Nothing in sub-clause (b) o2 the said clause shall affect the operation of any existing 
lew in so far as it imposes, or prevent the State from making any law imposing, in the 
irterests of public order, reasonable restrictions on the exercise of the right conferred 
by the said sub-clause.” : 

_ The Code of Criminal Procedure was an existing Jaw at the commencement 
of the Constitution and so, in the context of the grounds on which its validity 
fS challenged before us, what we have to ascertain is whether the conferral 
thereunder of a power on a Magistrate to place restrictions on the rights to 
which sub-elauses (a) and (&) of Article 19 relate is reasonable. It must be 
borne in mind that the provisions of section 144 are attracted only in an emerg- 
ency. Thereunder, the initial Judge of the emergency is, no doubt, -the Dis- 
trict Magistrate or the Chief Presidency Magistrate or the Sub-Divisional 
Magistrate or any other Magistrate specially empowered by the State Govern- 
ment. But then, the maintenance of law and order being the duty and func- 
tion of the executive department of the State it is inevitable that the question 
of formation of the opinion as to whether there is an emergency or not must 
necessarily rest, in the first instance, with those persons through whom the 
executive exercises its funeticns and discharges its duties. It would be im- 
practicable and even impossible to expect the State Government, itself to 
exercise those duties and functions in each and every ease. The provisions 
of the section therefore which commit the power in this regard to a Magistrate 
be.onging to any of the classes referred to therein cannot be regarded as 
unreasonable. We may also point out that the satisfaction of the Magistrate. 
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as to the necessity of promulgating an order under section 144 of the Code of. 
Criminal Procedure is not made entirely subjective by the section. We may 
also mention that though in an appropriate case a magistrate js empowered to 
make an order under this section ex parte the law requires that he should, where 
possible serve a notice on the person or persons against. whom the ordèr is 
directed before passing that order. Then sub-section (4) provides that any 
magistrate may either on his own motion or on the applicatiow of any person” 
aggrieved, rescind or alter any order made under this section. *This clearly 
shows that even where an ex parte order is made the person or persons affected - 
thereby have a right to challenge the order of the Magistrate.  Sub-. 
section (5) provides that where such a challenge is made, the Magistrate shall 
give an early opportunity to the person concerned of appearing before him 
and showing cause against the order. The decision of the Magistraté in 
such a proceeding would undoubtedly be a judicial one inasmuch as it will have 
been arrived at after hearing the party affected by the order. Since the pro- 
ceeding before the Magistrate would be a judicial one, he wil! have to set aside 
the order unless he comes to the conclusion that the grounds on which it rests 
are in law sufficient to warrant it. Further, since the propriety of the order 
is open to challenge it cannot be said that by reason of the wide amplitude of 
the power which section 144 confers on certain Magistrates it places unreasona-. 
ble restrictions on certain fundamental rights. 


4 

Learned counsel, however, says that the right conferred on the aggrieved 
person to challenge the order of the Magistrate is illusory as he would be a 
Judge with regard to his own decision. This argument would equally apply 
to an application for review made in a civil proceeding and we do not think 
that it is at all a good one. Again, though no appeal has been provided in the 
Code against the Magistrate’s order under section 144, the High Court hag 
power under section 485 read with section 489 of the Code to entertain 
an application. for the revision of such an order. The powers of the High Court 
in dealing with a revision application are wide enough to enable it to quash an 
order which cannot be supported by the materials upon which it is supposed 
to be based. We may point out that sub-section (1) of section 144 requires 
a Magistrate who makes an order thereunder to state therein the material facts 
upon which it is based and thus the High Court will have before it relevant 
material and would be in a position to consider for itself whether that material 
is adequate or not. As an instance of a case where the High Court interfered 
with an order of this kind, we may refer to a decision in P. T. Chandra 
Editor, Tribune v. Emperor. There, the learned Judges correctly pointed, 
out that the propriety of the order as well as its legality can be considered byi 
the High Court in revision, though in examining the propriety of the order 
the High Court will give due weight to the opinion of the District Magistrate 
who is the man on the spot and responsible for the maintenance of publie peace 
in the district. In that case the learned Judges set aside an order of the Dis- 
trict Magistrate upon the ground that there was no connection between the 
act prohibited and the danger apprehended to prevent which the order was 
passed. We would also like to point out that the penalty for infringing an 
order under seetion 144 is that provided in seetion 188, Indian Penal Code. 
* When, therefore, a proseeution is launched thereunder, the validity of the order 
under section 144, Criminal Procedure Code could be challenged. We are, 
therefore, unable to accept Mr. Mani’s contention that the remedy of 

judicial rpview is illusory. 





1. A.I.R. 1942 Lah. 171. 


ta. i$ 


I] . BABULAL PARATE J. STATE OF MAHARASHTRA (Mudholkar, F) ` 161 


The argumént that the test of determining criminality in advance is un- 
* reasonable, is apparently founded upon the doctrine adumbrated in Scheneck’s 
case! that previous restraints on the exercise of fundamental rights are permis- 
sible only if there be a clear and present danger. It seems to us, however, 
thatethe American doctrine cannot be imported under our Constitution because 
the fundamental rights guaranteed under Article 1$ (1) of the Constitution 
» are not absolute rights but, as pointed out in State of Madras v. V. G. Row? 
are subject fo the restrictions placed in the subsequent clauses of Article 19. 
. There is nothing in the American Constitution corresponding to clauses (2) to 
(6) of Article 19 of our Constitution. The Fourteenth Amendment to the 

' U. S. Constitution provides, among other things, that 


“no State shall make or enforce any law which shall abridge the privileges or immunities 
of citizens of the United Sta-es; nor shall any State deprive-any person of life, liberty, 
or property, without due process of law;........ " 

The framework of our Constitution is different from that of the Constitu- 
tion of the United States. Then again, the Supreme Court of the United 
States has held that the privileges and immunities conferred by ihe Constitu- 
tion are subject to social control by resort to the doctrine of police power. It 

. is in the light of this background that the test laid down in Scheneck’s case, 
M has to be understood. 


The language of section 144 is somewhat different. The test laid down in 
the section is not merely likelihood" or “‘tendency’’. The section says that 
the Magistrate must be satisfied that immediate prevention of particular acts is 
necessary to counteract danger to public safety, ete. The power conferred 
by the section is exercisable not only where present danger exists but is exer- 
cisable also when there is an apprehension of danger. 


Apart from this it is worthy of note that in Scheneck’s case,* the Supreme 
Court was concerned with the right of freedom of speech and it observed: 


"It well may be that the prohibition of law abridging the freedom of speech is not 
confined to previous restraints, although to prevent them may have been the main pur- 
pose..... eene We admit that in many places and in ordinary times ' the defendants, in 
saying ali that was said in the circular, would have been within their. constitutional rights. 
But the character of every act depends upon the circumstances in which it is done..... Dé 
The most stringent protection of free speech would not protect a man In falsely shouting 
fre in a theatre, and causing a panic. It does not even protect a man from an injunction 
against uttering words that may have all the effect of force... The question in every 
case is whether the words used are used in such circumstances and are of such a nature 
às to create a clear and present danger that they will bring about the substantive evils 

ethat Congress has a right to prevent. It is a question of proximity and degree." 

Whatever may be the position in the United States it seems to us elear 
that anticipatory action o? the kind permissible under section 144. is not im- 
permissible under clauses /2) and (3) of Article 19. Both in elause (2) (as 
amended in 1951) and in elause (3), power is given to the legislature to make 
laws placing reasonable restrictions on the exercise of the rights conferred by 
these clauses in the interest, among other things, of publie order. Public order 
has to be maintained in advance in order to ensure it and, therefore, it is com- 
petent to a legislature to pess a law permitting an appropriate authority to take 
anticipatory action or place anticipatory restrictions upon particular kinds of 
acts in an emergency for the purpose of maintaining publie order. We must, 
therefore, reject the contention. 2. 

It is no doubt true that since the duty to maintain law and order is cast 
upon the Magistrate, he mast perform that duty and not shirk it by prohipit- 
i a wit SSA ka JA SRE GREE Se See EL EE 
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ing or restricting the normal activities of the citizen. But its difficult to say - 
that an anticipatory action taken by such an authority in an emergency where 
danger to public order is genuinely apprehended is anything other than an 
action done in the discharge of the duty to maintain order. In such circum- 
stances that could be the only mode of discharging the duty. We, therefore, 
reject the contention that section 144 substitutes suppression of lawful activity 
or right for the duty of public authorities to maintain order. x . 
` Coming to the order itself we must consider certain objectiong of Mr. Mani 
which are, in effect, that there are three features in the order which make it un- 
constitutional. In the first place, according to him the order is directed against 
the entire public though the Magistrate has stated clearly that it was promul- 


gated because of the serious turn which an industrial dispute had taken. . 


Mr. Mani contends that it is unreasonable to place restrictions on the movements , 
of the public in general wher there is nothing to suggest that members of the 
publie were likely to indulge in activities prejudicial to publie order. It is true 
that there is no suggestion that the general public was involved in the 
industrial dispute. It is also true that by operation of the order the move- 
ments of the members of the publie would be restricted in particular areas. 
But it seems to us that it would be extremely difficult for those who are in 
charge of law and order to differentiate between members of the public and 
members of the two textile unions and, therefore, the only practical Way: in* 
whieh the partieular aetivities referred to in the order could be restrained or 
restricted would be by making those restrictions applicable to the publie 
generally. f 

The right of citizens to take out processions or to hold publie meetings 
flows from the right in Article 19 (1) (b) to assemble peaceably and without 
arms and the right to move enywhere in the territory of India. If, therefore, 
any members of the publie unconnected with the two textile unions wanted 
to exercise these rights it was open to them to move the District Magistrate 
and apply for a modification of the order by granting them an exemption 
from the restrictions placed by the order. j 

Mr. Mani’s contention, and that is his second ground of attack on the 
Magistrate’s order, is that the only exception made in the order is with respect 
to funeral processions and religious processions and, therefore, it would not 
have been possible to secure the District Magistrate’s permission for going 
out in procession for some oiher purpose or for assembling for some other 
purpose in the area to which the order applied. So far as the customary 
religious or funeral processions are concerned, the exemption has been granted, 
_ än the order itself that if anyone wanted to take out a procession for some 
other purpose whieh was lawful it was open to them under section 144, sub- 
section (4) to apply for an alteration of the order and obtain a special exemp- 
tion. Mere omission of the Distriet Magistrate to make the exemption clause 
of the order more comprehensive would not, in our opinion, vitiate the order 
on the ground that it places unreasonable restrictions on certain fundamental 
rights of citizens. i gs 

The third and last ground on which Mr. Mani challenged the constitu- 
tonality of the order was that while the order prohibits the shouting of pro- 
vocative slogans in publie places, ete., it does not give any definition of what 
"was meant by the expression ‘‘provocative slogans’’ Therefore, according to 
Mr. Mani, Zhis order is vague and must be deemed to be placing unreasonable 
restrictions on the rights of free speéch of citizens. It seems to us that the 
expression e provocative slogans’’ has necessarily to be understood in the con- 
text in which it has been used in the order and. therefore, it cannot be regarded. 


as vague. i 


M 
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We have, therefore, reached the conclusion that the order of the District. 

e Magistrate is not unconstitutional either because section 144 is itself violative 

of fundamental rights recognised in Artiele 19 or on the ground that it is 

vague and places unreasonable restrictions on those fundamental rights. We, 
thergfoxe, dismiss this petition. 

Shortly after this petition was made to this Court, the petitioner presented. 

'a Special Leave petition in which he seeks to challenge the judgment of the 

Nagpur High Court, dated April 9, 1956 dismissing his writ petition to that 

- High Court. The points raised in the Special Leave Petition are similar to. 

. those raised in this petition. Since we are dismissing this petition, there ean 


be no question of granting the Special Leave to the petitioner to appeal against. 
the judgment of the Nagpur High Court. : 


Petitions dismissed. 


SUPREME COURT OF INDIA. 
(Civil Appellate Jurisdietion). 
Present:—P. B. GasenpragapKar, K. N. WawoHoo anb K. O. Das ` 
e GUPTA, JJ. 
The Oriol Industries, Ltd. .. Appellants® 
v. ae 
The Bombay Mercantile Bank, Ltd. .. Respondents. 


Companies Act (VII of 1913), section 89—4 pplicability—Bank honouring cheques dram 
ty Managing Agents without indicating in the cheques that they were drawn on account of 
the company—Bank if lable to repay company. 





Before a company can be bound by a negotiable instrument one of the essential con- 
ditions is that the instrument on its face must show that it has been drawn, made, accepted 
or endorsed by the company. Failure to comply with this essential requirement of section 
89 of the Companies Act, 1913 must mean that the negotiable instrument in question 
deafectively issued cannot be enforced against the company. It is only in the matter of 
enforcement of negotiable instruments against a company that the principle comes into 
rlay anditcannotbe extended to a claim made by a company against its bank on the 
g-ound that the cheque which the bank accepted and honoured was defective in that ib 
did not comply with the requirements of section 89 and could nog have been enforced 
against it. 


Appeal from the Judgment and Decree dated the 5th August, 1955, of 
Łe Bombay High Court in Appeal No. 128|X of 1954. 


S. N. Andley, J. B. Dadachanji, Rameshwar Nath and P. L. Vohra, 
‘Advocates of Messrs. Rajinder Narain & Co., for Appellants. 


A. V. Viswanatha Sastri, Senior Advocate (Tarachand Brijmohan Lal, 
Advoeate, with him) for Respondents. 


The Judgment of the Court was delivered by 


Gajendragadkar, J—This appeal which has come to this Court with a 
certificate issued by the Bombay High Court raises for our decision a shorb 
and interesting question about the scope and effect of the provisions contained 
in section 89 of the Indian Companies Act, 1913, in relation to the law of, 
banking. This question arises in this way. The appellant, the. Oriol 
Industries, Ltd., (hereafter called the company) was incorporated on May 
15, 1945, and it ‘appointed as its managing agents Me Poddar Chacko’ & 
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‘Co. Soon after its incorporation the company  passeü a resolution 
on May 21, 1945, whereby it decided to open an account with the respondent, 
the Bombay Mercantile Bank, Ltd., (hereafter called the bank) and in accord~ 
ance with the said resolution an account was opened with it on May 28, 
1945. Twenty-eight cheques were drawn on this account aggregating the “total 
amount of Rs. 28,882-18-0 during the period between May 28, 1945, and 
July 31, 1945. These cheques were drawn by K. Poddar and M. J. Chacko, 
in pursuance of the authority conferred on them by the? eompany. On 
September 28, 1948, by its- liquidator the company brought the. present suit 
claiming to recover "from the bank the said amount of Rs. 28,882-13-0. The 
ease for the company as set out in the plaint was that the payment of the’ 
said amount had been made by the bank wrongfully and negligently : 
and the amount drawn under the said eheques had been wr ongfully debited to 
ihe company in its account kept by the bank. It appears that 
the resolution for winding up of the company was held by the Court to be null 
and void, and so the plaint was subsequently amended whereby the name 
of the liquidator was struck out and the suit then purported to be one whic 
was instituted by the company itself. The plea raised by the company that . 
the cheques in question had been negligently and wrongfully honoured by the 
bank was seriously disputed by the bank in its statement. Mr. Justice 
Tendolkar, who tried the suit on the Original Side of the Bombay: Highe 
‘Court, however, upheld the plea raised by the company and came to the con- 
clusion that the cheques had been wrongfully honoured. Even so, Mr. Justice 
Tendolkar held that out of the total amount in dispute an amount 
of Rs. 8,882-13-0 had been actually received by the company and so on equi- 
tabe grounds he rejected the company’s claim in regard to the said 
amount. The company’s claim was, however, decreed in respect of the 
balance of Rs. 20,000. i 


The.deeree thus passed by Tendolkar, J. was ehallenged by the bank in its 
appeal, whereas the rejection of the company’s claim in respect of Rs. 8,882-13-0 
by the trial judge gave rise to cross-objections by the company. The Court of - 
Appeal has reversed the finding of Tendolkar, J., and has held that the bank 
was not liable to repay any amount to the company since it had accepted and. 
honoured the cheques issued on it in good faith. It may be stated az 
this stage that the plea of negligence which had been originally urged by the 
company in its plaint was expressly given up at the trial. Since the Appeal 
‘Court accepted the bank’s case on the principal question of law it did not 
think it necessary to eonsiler the question of limitation or the question aboute 
the applicability of .the , 2quitable doctrine on which the trial judge had 
relied. In the result the. appeal filed by the bank was allowed, the cross-ob-. +- 
jections preferred by the company were rejected, and the suit filed by the 
company was dismissed wich costs. The company then moved the High Court 
for a certificate, and on a certificate being granted it has come to this Court; 
and on its behalf Mr. Andley has urged that in coming to the conclusion that 
the company’s claim was unsustainable the Appeal.Court has misjudged the 
effect of the provisions of section 89 of the Indian Companies 
Aet in relation to the conduct of the bank in the present case. That is how 
the principal question whizh falls for our decision is about the scope and effect 
*5f the provisions of section 89 of the Indian Companies. Act. 


* Before “dealing with the said question of law it is. necessary to dispose of a 
minor poigt raised by Mr. Andley. He contends that the cheques issued by 
K. Poddar and M. J. Chacko and honoured by the bank had not been issued 
in the form required by ihe resolution which gave them authority to operate 
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on the company’s account with the bank. ‘The relevant resolution passed by 
_ the company provided that 
“the banking accounts of the company be opened with the bank and another bank 
aud that the said banks be and hereby authorised to honour cheques, bills of exchange 
and promissory notes, drawn, accepted or made on behalf of the company by the Manag- 
ing Agents M|s. Poddar Chacko & Co., by both the Directors of the Managing Agents 
frm, namely, Mr. Keshavdec Poddar and Mr. M. J. Chacko and to act on any instruc- 
tions so given relating to the account whether the same be overdrawn or not or relating 
* to the transactioms of the company". 
The argument is that two conditions had to be satisfied before the bank could 
accept a cheque issued under this resolution; the cheque had to be signed by 
' both the Directors of the Managing Agents firm, and it had to be drawn on 
behalf of the company. In point of faet, all the cheques have been signed, 
by the two individuals without describing themselves as Directors of the 
Managing Agents firm and without showing that they had drawn them on 
behalf of the company. These defects, it is urged, made the cheques irregular 
and inconsistent with the mandatory requirements of the resolution, and the 
bank was therefore not jastified in honouring the said cheques. In our opi- 
nion, this argument is unsound. On a fair and reasonable construction of 
the resolution it is difficult to uphold the contention that the resol- 
ution required the drawers of the cheques tò specify on each cheque that 
* they were made or drawn on behalf of the company. The object of the resolu- 
tion as well as its effect merely was to conform to the requirements of sec- 
tion 89 of the Indian Companies Act to which we will presently refer. Ib 
cannot be said that the -esolution required that the drawers of the cheques 
had to eomply with the said condition apart from the requirements of sec- 
tion 89; and so it would be unreasonable to treat the said requirement as ai 
condition preseribed by the resolution independently of section 89. 


In this connection tke subsequent resolution passed by the company is 
significant. It appears that on October 22, 1945, a resolution was passed by 
the company authorising M. J. Chacko to sign cheques for the company, and 
when this resolution was communicated to the bank it was told that the 
cheques on behalf of the company would thereafter be signed as: ‘‘For and 
on behalf of the Oriol Industries, Limited, For Poddar Chacko & Co.’’; in 
other words, by this communication the bank was told that it is only cheques 
signed by M. J. Chacko in the manner specified in the communication that 
the bank should honour. This communication affords an eloquent contrast 
to the communication made by the company to the bank in regard to the 

eearlier resolution by which Messrs. Poddar and Chacko were authorised to 
issue cheques on its behalf. Therefore, in our opinion, the argument that 
the impugned cheques accepted by the bank were inconsistent with the speci- 
fic mandatory requirements authorised by the resolution cannot be 
accepted. 

That takes us to the principal question of law. In dealing with the said 
question it is first necessary to refer to section 26 of the Negotiable Instru- 
ments Act, 1881 (XXVI of 1881). This section provides that 


“every person capable of contracting according to the law to which he is subject, may 
bind himself and be bound by :he making, drawing, acceptance, endorsements, delivery and 
negotiation of a promissory note, bill of exchange or cheque”. è 


The section further provides, inter alia, that ot 


. 
"nothing herein .contained shall be deemed to empower a corporation to make, indorse 
or accept such instruments except in cases in which, under the law for th® time being 
in force, they. are- go- empowered" ; i : 
$—22 . i 
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This section does not purport to make any provision of substantive or proce- 
dural law. The latter part of the section merely brings out that a company , 
cannot claim authority to issue a cheque under its first part. The law in 
"regard to the company’s power to issue negotiable instruments has to be found. 
in the relevant provisions of the Companies Act itself. We must, therefore, 
turn to section 89 of the said Act. TG 


Seetion 89 provides that 


"a bill of exchange, hundi or promissory note shall be deemed to ha% been made, 


drawn or accepted or endorsed on behalf of a company if made, drawn, accepted or endorsed . 


in the name of, or byor on behalf of, or on account of, the company by any person acting. 
under its authority express or implied". E 


It is clear that in order that a company may be bound by a negotiable instru- 
ment purporting to have been issued on its behalf two conditions. 
must be satisfied; the instrument must be drawn, made, accepted or endorsed 
in the name of or by or on behalf of or on account of the company, and the 
person who makes, draws, endorses or accepts the instrument must have the 
authority given to him by the company on that behalf. This autho- 
rity may be either express or implied. There is thus no doubt that before a 
company ean be bound by a negotiable instrument one of the essential condi- 
tions is that the instrument on its face must show that it has been drawn, , 
made, accepted or endoreed by the company. This may be done either by 
showing the name of the company itself on the instrument, or by the state- 
went of the person making the instrument that he is doing so on behalf of 
the company. In other words, unless the plain tenor of the negotiable instru- 
ment on its face satisfies the relevant requirement the instrument cannot be 
validly treated as an instrument drawn by the company. This position is not. 
disputed. 


The importance and significance of the said requirement can be illustrated: 
by reference to a decision of the Privy Council which had occasion to consider 
a similar requirement under section 27 of the Negotiable Instruments Act. The 
section provides that 


"every person capable of binding itself or of being bound, as mentioned in section 26, 
may $o bind himself or be bound by a duly authorised agent acting in his name". 


In Sadasuk Janki Das v. Sir Kishan Persadi, the Privy Council held that 


"the name of the person or the firm to be charged upon a negotiable document should -be 
stated clearly on the face or on the back of the document so that the responsibility is made 
plain and can be instantly recognised as the document passes from hand to hand. It i$? 
not sufficient that the name of the principal should be in some way disclosed; it must be 
disclosed in such a way that on any fair interpretation of the instrumtnt his name is the: 
real name of the person liable on the bill". : 


According to the Privy Council 


. "sections 26, 27 and 28 of the Negotiable Instruments Act contained nothing. incon- 

sistent with the principles just set out, and there was nothing to support the contention 

urged before it that in an acticn on a bill of exchange or promissory note against a 

person whose-name properly appears as a party to the instrument it is open either by 

way of claim or defence to show that the signatory was in reality acting for an undis- 

closed principal". - 4 N i 
. 7 . 
This decision was no doubt given under section 27 of the Negotiable Instruments 
Agt, but tife principles enunciated in it apply with equal force to a negotiable 
instrument issued under section 89 of the Indian Companies Act.- ' 

e : 





* 1. (1919) 36 M.L.J. 429: L.R. 46 I.A. 33: I.L.R. 46 Cal. 663. 


ta 9; 


1] ORIOL INDUSTRIES LTD. 7. BOMBAY MERCANTILE BANK (Gajendragadkar, j.). 167 
e 


The inevitable consequence of this requirement is that wherever a negoti- 
e able instrument is issued without complying with the said requirement it would 
not bind the company and cannot be enforced against it. In The Bank of 
Bombay v. H. R. Cormack" it was held by the Bombay ligh Court that in 
order tg make a company liable on a bill or note it must appear on the face 
of such bill or note that it was intended to be drawn, .accepted or made on 
¿behalf of the company, ani no evidence dehors the bil or note is admissible 
under section 47 of the Indian Companies Act X of 1866, equal to section 89 
of the present Act. In support of this decision Sargent, C. J., has cited the 

` observations of Lord Justice James in Miles’ Claim? ` 


: “that it is the law of this country, and always has been the law of this country, 
' that nobody is liable upon a ill of exchange, unless his name, or the name of some 
partnérship, or body of persons of which he is one, appears either on the face or the 
back of the bill". 


Thus there ean be no doubt that the failure to comply with the essential require- 
ments of section 89 must necessarily mean that the negotiable instru- _ 
ment in question defectively issued cannot be enforced against the company. 


But the question whick arises for our decision is whether this principle 
“ean bé invoked in the present case where the action is not based on a negotiable 
instrument. The present dispute is between the bank and its constituent the 
company, and the claim mace by the-latter proceeds on the assumption that in. 
honouring the cheques irregularly drawn the bank has acted improperly and. 
exposed itself to the charge that it has honoured the cheques wrongfully and. 
improperly. In eonsidering this question it may be relevant to recall that both. 
the Courts below have found that the bank has acted bona fide and that the 
zharge of negligence levelled against it by the company had been expressly given. 
ap. It is also necessary to bear in mind that when the company opened its 
account with the bank it was furnished with a book of cheques and it is from 
zhe said book that the impugned cheques have been issued. Evidence also shows 
that K. Poddar and M. J. Chacko had no other joint account with the bank so 
that it is clear that when the impugned cheques were issued the bank was justi- 
fied in thinking that the said cheques must have been issued by the two drawers. 
cn behalf of the only account on which they could operate, and that the bank 
thought was done in pursuanze of the authority conferred on them by the com- 
pany by its resolution. In such a case, if the bank honours the cheques can it 
Le said that the company on whose behalf the cheques were purported to have 
‘teen issued ean contend that the cheques should not have been honoured and 
taat the amount debited to the company by the bank in its accounts has been 
improperly and wrongfully debited? It would be noticed that the principle 
underlying section 89 which is a very healthy and salutary principle affords to 
the companies protection against claims made on negotiable instruments 
dafectively or irregularly drewn; but, when we deal with a dispute between 
a company and the bank of which it is a constituent it is difficult to extend the 
szid principle. The said prinziple in terms is applicable only when a claim is: 
made against a company on a negotiable instrument; in other words, it is only 
ir the matter of enforcement of negotiable instrument against a company that 
tke principle comes into play.. It.is, therefore, difficult to see how the principle e 
erunciated in section 89 can be extended to a claim made by the company 
against the bank. In our opinion, therefore, the High Court ws right in 
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coming to the conclusion thet section 89 cannot be invoked by the company 
against the bank in making tke present claim. The decisions on which the com-* 
pany relied are all decisions in cases where a negotiable instrument was sought 
to be enforced against the company and had thus given rise to a cause of action. 
No ease has been cited before us in which section 89 has been extended, to a 
claim like the present. 


On the other hand, there is authority of the House of Lords in.support ofe 
the view which the High Court has taken in the present case. Ja Mahony v. 
East Holyford Mining Co.1 = similar, point arose for the decision of the House. 
of Lords. One of the two points in that case bad reference to eight cheques, 
which had been defectively ar irregularly drawn on behalf of the company and 
honoured by the bank. In rejecting the company’s claim against the bank in - 
respect of the amount covered by the said cheques Lord Chelmsford observed as 
follows: 
‘With respect to the objection that the name of the company is not on eight of the 


cheques paid by the Bank, and therefore by the Companies Act, 1862, they are iüvaMd, 
and the official liquidator is entitled, at all events, to the amount of ‘these cheques 


- the short answer is, that althoagh the bankers might have perhaps required that these 


cheques should be made formaly correct before they were paid; yet having paid them 
upon the demand of the only persons whom they knew as representing the company 
in the operations upon the accaunt, there is not the slightest pretence for insisting upon 
the liability of the Bank to repay the amount of these cheques on the ground of an 
unauthorised payment of them". 


The Lord Chancellor Lord Cairns disposed of the point in these words: 


“The question being merel- as to the authority given to the bankers to make the 
payment, it appears to me that when those who drew and those who honoured the cheque 
knew the account on which it was intended to operate, the result was the same as if 
fhe account had been mentionec on the face of the cheque, and that no distinction is to 
be made as to the money paid upon these cheques". 

Lord Penzance agreed with this opinion and observed that 


"looking at the way in which the cheques were drawn, and understood by those 

who drew them, and by those who paid them, they stand in no different way from the 
test of the cheques in the case”. 
It would thus be clear that the authority of this decision of the House of Lords 
is in favour.of the view taken by the High Court that the principle enunciated, 
by section 89 of the Indian Companies Act cannot be extended to a claim made 
by a company against its kank on the ground that the cheque which the bank 
accepted and honoured. was defective in that it did not comply with the require- 
ments of section 89 and could not have been enforced against it. We ought 
to add that section 47 of she corresponding English Act of 1862 is exactly if 
the same terms as section 89 of the Indian Act. 


Tt also appears that Chalmers has expressed the same opinion for he says, 


“So, too, bankers may be justified in paying cheques out of the funds of a com- 
pany, where clearly, by the form of the cheques the company would not be liable as 
drawers if they should not Ee paid?." 


Similarly, Halsbury apprcves of the same principle in these words: 


"although documents omitting the name of the company therefore cannot be .relied 
on as against the company, monies paid under them to persons known to represent the 
company are not on that account payable over again".3 

The result is the appeal fails and is dismissed with costs. 
Appeal dismissed. 
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j SUPREME COURT OF INDIA. 
t (Civil Appellate Jurisdiction). 
- Present:—J. L. Karor, anp J. C. SHAR, JJ. 
„Governor-General in Council (Now Union of India) .. Appellant? 
Qo. 1 
Musaddi Lal ‘.. Respondent. 


Railways Act (IX of 1800), section 77—Scope—Suit for compensation for non-delivery 
of goods consigned falls within section 77. 


: Section 77 of the Railways Act imposés a restriction on the enforcement of liability 
declaréd by section 72. The liability declared by section 72 is for, loss or destruction or 
deterioration. Failure to deliver is the consequence of loss or destruction of goods; it 
does not furnish a cause of action on which a suit may lie against the railway administra- 
iion, distinct from a cause of action for loss or destruction. A suit for compensation for, 
lofs because of non-delivery of goods falls within section 77 of the Act and if a notice of 
ihe claim is not given within six months of the delivery of the goods for carriage by rail- 
way, the claim is not maintainable, E 


Madras and Southern Mahratta Railway v. Haridas Banmalidas, (1918) I.L.R. 41 
Mad. 871: 35 M.L.J. 35; Hill Sawyers & Co. v. Secretary of State, (1921) I.L.R. 2 
ah: 133; Martab Ali v. Union of India, (1954) 56 Bom.L.R. 150; Union of India v. 
Mitayagir: Pullappa, Y.L.R. (1958) A.P. 323: (1958) 1 An.W.R. 510; Assam-Bengal 
Railway Co., Lid. v. Radhika Mohan Nath, A.I.R. 1923 Cal. 397 and Bengal-Nagpur 
Railway v. Hamir Mull Chhagan Mull, (1926) I.L.R. 5 Pat. 106, approved and relied on. 


Governor-General in Council v. Mahabir Ram, I.L.R. (1953) 1 All. 64 and Jais 
Ham Ramrekha Das v. G. I. P. Railway; (1929) I.L.R. 8 Pat. 545, overruled. 

Appeal from the Judgment and Deeree, dated the 25th J uly, 1952, of the 
Allahabad High Court in Second Appeal No. 2547 of 1946. 


E. Ganapathy Iyer and T. M. Sen, Advocates, for Appellant. 
K.P. Gupta, Advocate, for Respondent. 


The Judgment of the Court was delivered by 


Shah, J.—On January 30, 1948, Bhola Nath Sambhu Ram as agent of 
tae respondent L. Musaddilal delivered a bale of cloth to the railway administra- 
ton E. I. Rly. at Agra railway station for carriage by railway to the Chola 
Etation in the E. I. Rly. The consignment was accepted by the railway 
administration and a railway receipt was issued in the name of the 
«onsignor Bhola Nath Sambhu Ram. Bhola Nath Sambhu Ram endorsed the 
railway receipt in favour of the respondent and sent it by post to the respondent. 
The bale of cloth did not reach Chola, and the railway administration was 
unable despite efforts to trace it. There was correspondence between the 
reilway administration and the respondent about the consignment. Failing to 
obtain satisfaction for the loss suffered by him, the respondent served a com- 
posite notice under section 77 of the Indian Railways Act and section 80 of the 
C_vil Procedure Code on December 7, 1943 and thereafter on May 18, 1944, 
filed suit No. 283 of 1944 in the Court of the II Munsif, Bulandshahr, for a 
decree for Rs. 782-3-6 being the ‘‘price of the bale” and Rs. 200 ‘for loss on 
account of non-delivery’. The railway administration resisted the claim on the 
pleas among others that the suit was not maintainable without an effective 
nctiee under section 77 of the Railways Act and that the suit was barrgd because 
at the date of the institution of the suit, the period of limitation prescribed by 
Article 31 of the Limitation Act Had expired. The trial Court decreed the suit. 
In appeal, the Additional Civil Judge, Bulandshahr, reversed the decree passed 
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by the trial Court and dismissed the suit. , A. Full Bench of the High Court of + 
Allahabad reversed the decree passed by the first Appellate Court and restored, 
the decree of the trial Court. With certificate of fitness under Article 133 (1) 
(c) of the Constitution, this appeal has been preferred by the Union of Ipdia. 


Section 77 of the Railways Act in so far as it is material provides: 


. 

“A person shall not be entifled to........ compensation for the loss, destruction, or 
deterioration of........ goods delvered to be.......... carried unless his claim to...... 
compensation has beet preferred in writing by him or on his behalf with the railway ad- ` 
ministration within six months from the date of delivery of the........ goods for carriage. 
by railway." 

Section 77 manifestly prescribes a condition precedent to the maintainablity * 
of a claim for compensation for goods lost, destroyed or deteriorated while in 
the custody of the railway administration. The notice prescribed was not 
served by the respondent upon the railway administration within six months 
from the date on which the goods were delivered for carriage, and prima facte 
the suit would be barred for non-compliance of a statutory condition precedent. 
But the respondent pleaded end the plea has found favour with the High Court 
that the suit filed by him was for compensation not for loss, destruction or 
deterioration of the goods, kut ‘‘for non-delivery of the goods". In the view. 
of the High Court, a claim fcr compensation for non-delivery of goods is a claim 
distinct from a claim for compensation for loss, destruction or deterioration of 
goods and to the enforcemert of a claim of the former variety by action ina - 
Court of law sectiion 77 is not a condition precedent. 


The railway administration in India is not an insurer of goods: it is merely 
&.bailee of goods entrusted <o it for carriage. Section 72 of the Railways Act 
prescribes the measure of the general responsibility of a railway administration 
as a carrier of goods. By that section, the responsibility of a railway admini- 
stration for loss, destruction or deterioration of goods delivered to be carried by 
railway is subject to other provisions of the Act to be that of a bailee under 
section 152 and section 161 5f the Indian Contract Act, 1872. Sections 151 and 
152 of the Indian Contract Aet deal with the duties of a bailee. If a bailee takes 
as much care of the goods bailed to him as a person of ordinary prudence 
would under similar circumstances of his own goods of the same bulk, quality 
and value as the goods bailed to him, in the absence of a special contract, he is 
not responsible for loss, destruction or deterioration of the goods bailed. By 
sections 160 and 161 of the Indian Contract Act, the bailee is under an obliga- 
tion to return or deliver according to the bailor’s direction the goods baile 
as ‘soon as the time for which the goods were bailed has expired or the purpose 
for which the goods where bailed has been accomplished and if on account of 
default of the bailee the goods are not returned, delivered or tendered at the 
proper time, he is responsible to the bailor for any loss, destruction or deteriora- 
tion of the goods. The railway administration being. a bailee of the goods 
‘delivered for carriage to it is therefore a bailee during the period when the goods 
remain in its.custody for the purpose and in the course of carriage and for the 
purpose of delivery after the goods are carricd to the destination. But the 
quantum of care which the railway administration is required to take is that 


care which it would take heving regard to the bulk, quality and value of its own 
similar goods. 


-e Sectidn 77 of the Raitways Act is enacted with a view to enable the rail- 
way administration to mak» enquiries and if pdssible to recover the goods and to 
deliver them to the consigree and to prevent stale claims. It imposes a restric- 
tion 6n the enforcement o? liability declared by section 72. The liability 
declared by section 72 is for loss, destruction or deterioration. Failure tè 
. a 
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* deliver is the consequence of loss or destruction of goods; it does not furnish a 
cause of action on which a suit may lie against the railway administration, 
distinct from a cause of action for loss or destruction. By the use of the ex- 
pression, ‘‘loss, destruction or- deterioration’’, what is contemplated is loss or 
destruction or deterioration of the goods and the consequent loss to the owner 

. thereof. If because of negligence or inadvertence or even wrongful act on the 
part. of the employees of the railway administration, goods  entrusted for 
carriage are lost, destroyed or deteriorated, the railway administration is guilty 
of failing to take the degree of care which is prescribed by section 72 of the 

' Railways Act. 


There are undoubtedly two distinct articles, Articles 30 and 31 in the First 
Schedule of the Indian Limitation Act dealing with limitation for suits for com- 
pensation against carriers. Article 30 prescribes the period of limitation for 
suits against a earrier for compensation against loss or injury to goods and. 
“Article 31 prescribes the period of limitation for suits for compensation against 
.& carrier for non-delivery or delay in delivering the goods. The period of 
limitation under each of these articles is one year but the points of time from 
which that period is to be reckoned are different. But because the Indian 
e Limitation Act provides different points of time from which the period of limi- 
tation is to run, it is not possible to infer that the claim covered by either 
article is not for compensation for loss, destruction or deterioration of the goods. 
We are unable to. project the provisions of Articles 30 and 31 of the Limitation 
Act upon sections 72 and 77 of the Railways Act and to hold that a suit for eom- 
pensation for loss because of non-delivery of goods does not fall within section 
77. The view we have expressed is supported by a large volume of authority 
ün the Courts in India—for instance The Madras and Southern Mahratta 
Railway Co. Lid. v. Haridoss Banmalidoss; Hill Sawyers & Co. v. Secretary 
_ of State? Martab Ali v. Union of India? Union -of India v. Mitayagiri 
 .Pullappa, Assam Bengal Railway Co., Lid. v. Radhika Mohan Nath and 
ais and Bengal Nagpur Railway Co. v. Hamir Mull Chhagan Mull and. 
«another. 


The ee expressed to the contrary in the Allahabad High Court in 
‘Governor-General in Council and others v. Mahabir Ram and another™ and by 
Patna High Court in Jais Ram Ramrekha Das v. G. I. P. Railway and 
another is in our judgment erroneous. 


e This appeal will therefore be allowed and the respondent's suit will stand 
-dismissed. As the Union of India was permitted to appeal for obtaining the 
decision of this Court which may settle the conflict of views even though the 
amount involved is small, we think that it is just and proper that there should 
‘be no order as to costs throughout. 


Appeal allowed. 


Fe Ss ae ye " wv I 


I. (1918) 35 M.L.J. 35 LLR. 1 Mad. A.P. 323. e 
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SUPREME COURT OF INDIA. 2$ 
(Civil Appellate Jurisdiction). . 
PazsENT:—J. L. Kapur, M. HDAYATULLAH AND J. C. SHAH, JJ.. ,. 
National Cement Mines Industries, Ltd. .. Appellant* 
v : e ` 
The Commissioner of Income-tax, West Bengal, Calcutta .. Respondent. 


Income-tax Act (XI of 1922}—Amount received annually in consideration of assign- 
ment of benefits of four leases for the unexpired period for winning limestone and manu- ` 
facturing cement—Payment io assignor at 0. 13 As. for every ton of cement manufactured 
and sold by the assignee—If capital or revenue recetpts—T ests. 


The assessee assigned the benefits of four leases for the unexpired period for winning 
of limestone and manufacture of cement. The payment was agreed at 0. 13 As. for 
every ton of cement manufactured and sold by the assignee though the assignor had no 
control over the production of limestone and manufacture of cement or the sale of fluxa 
stone and limestone. On a question as to the nature of the receipts by the assessee— 
capital or reyenue— 


Held: In assessing the true character of the receipt for the purpose of the Income-tax 
Act, inability to ascribe to the transaction a definite category is of little consequence. 
Jt is not the nature of the receipt under the general! law but in commerce that is majerial. e 
Tt is often difficult to distinguish whether an agreement is for payment of a debt in 
instalments or for making annua: payments in the nature of income. The Court has on 
an appraisal of all the facts, to assess whether a transaction is commercial in character 
yeilding income or is one in consideration of parting with property for repayment of 
capital in instalments. No single test of universal application can be discovered for 
solution of the problem. The name which the parties may give to the transaction 
which is the source of the receipt and the characterisation of the receipt by them are. of 
little moment, and the true nature and character of the transaction have to be ascerained 
from the covenants of the contract in the light of the surrounding circumstances. The 
decision of the question is however not left to the application of any arbitrary standards. 


There are certain broad principles which guide the determination of the character of 
the receipt. (The distinction between a capital receipt and revenue receipt though fine is 
real. The dividing line may be thin, and often at first sight imperceptible. 


Where capital is repaid in irstalments, it is not liable to income-tax; for instance when 
a person sells his property and agrees to receive the price stipulated in instalments by 
whatever name such instalments are called, they are not liable to income-tax. But where 
property is conveyed in consideration of what in truth is annuity payable for a definite 
or definable period, the annuity is not payment on capital account and is taxable. Again, 
if property is conveyed in consideration of periodical payments, the payment being a share 
of profits of a business or profsssion, or a minera] royalty depending upon the quantity of 
minerals raised, or computed on sales of manufactured articles, or a percentage of gross 
profits made in the exploitation of a secret process, is income and taxable. y 


[In tthe instant case on a true construction of the conveyance the assessee had not sold 
the entirety of the rights under the lease. The transaction was substantially a commercial 
transaction for sharing the profits of the commercial activities of the assignees of the 
rights in the leases. The payment at the rate of 0. 13 As. per ton of cement sold was 
accordingly of the nature of ircome and not capital.] 

Appeal by Special Leave from the Judgment and Order, dated the 22nd|23rd 
December, 1955, of the Calcutta High Court in I. T.R. No. 94 of 1953. 


N. C. Chatterjee, Senior Advocate (D. P. Pal and D: N. Mukherjec, 
Advocates, with him), for Appellant. 
*  Hardayal Hardy and D. Gupta, Advocates, for Respondent. 
, The Judgment of the Court was delivered by l 


Shah, 2 .—Mjs. National Cement Mines Industries Ltd.—hereinafter 
referred to as the appellants—are a publie limited company incorporated to 


*Civil Appeal No. 84 of 1958. 17th January, 1961. 
k | 





I] NATIONAL GEMENT MINES INDUSTRIES V. COMMR. OF I.-T., W.B. CAL, (Shah, F.). 17 


* "carry on the businesses of cement and lime manufacture and also of limestone sup- 
ply and for the purposes of such businesses to acquire rights and concessions pertaining 
to limeStone, coal and surface lads from the Dewarkhand Karanpura Mines and Industries, 
Ltd » * 


» and also tt 
“work mines or quarries and to find, win, get, work, etc. or otherwise deal with clay 
and bauxite A 
Deaan Karanpura Mines and Industries Lid.—hereinafter called the 
-‘‘Karanpura Company’’ had obtained three leases on November 29, 1930, first 
for mining limestone from Maharaja Pratap Narain Udai Nath Shah Deo from 
limestone beds in certain villages in Dewarkhand, second from Maharaj Kumar 
- Nand Kishore Nath Shah Deo of the surface rights necessary to exercise the 
powets and privileges in respect. of the first lease and the third 
from Maharaj] Kumar Raj Kishore Nath Shah Deo of surface rights in res- 
pect of Hoyer village. The period in each of the three leases was thirty years. 
On March 17, 1932, the Karanpura Company conveyed the rights and 
options under the three leases to the appellants. On September 30, 1934, the 
appellants acquired the limestone and surface rights in respect of limestone beds 
in village Umedanda for 95 years from Maharaja Pratap Narain Uday Nath 
Shah Deo and Maharaj Kumar Raj Kishore Nath Shah Deo. On the same 
Fate, the appellants entered into two agreements, one with Maharaja Pratap 
Narain Uday Nath Shah Deo which is called the ‘‘bauxite option agreement’” 
thereby acquiring the first option to take a lease or leases of any area or areas 
of bauxite deposits in certain villages, and another from the said Maharaja 
“or the first option to take a lease or leases of limestone beds in 
Tori District. By a fourth agreement also, dated September 30, 1934, between 
- the Karanpura Company, Maharaja Pratap Narain Udai Nath Shah Deo acting 
with the consent of Maharaj Kumars Raj Kishore Nath Shah Deo and Nand 
Kishore Nath Shah Deo, the royalties reserved under the original deeds 
dated November 29, 1930, were reduced and the periods of the leases were 
extended to 99 years from the date of the original leases. 


By deed, dated May 7, 1935, the appellants conveyed to Dewarkhand Cement 
Company Ltd. (which later eame to be known as Associated Cement Ltd. and 
vill be referred to hereinafter by that name) the benefits of the four leases 
amd the two agreements for the unexpired periods. By this deed, for a pre- 
sent consideration of Rs. 25,000 ‘‘for trouble and expenses in obtaining the 
leases and agreements" and for further payment under several eovenants which. 
wil be presently set out, the appellants conveyed the rights vested in them 
sabject to certain reservations. In the year of account June 1, 1944 to May 
81, 1945, the appellants received from the Associated Cement Ltd. under the 
first eovenant of the deed, Rs. 77,820 being the amount computed at the rate 
02 0-18 As. per ton of cement manufaetured from limestone won from the 
lends and sold by the company. The Income-tax Officer, Companies District ' 
I. Caleutta, ineluded this amount in the total assessable ineome of the appel- 
lents in the assessment year 1946-47. This order was confirmed in appeal by 
tke Appellate Assistant Commissioner and by the Income-tax Appellate Tri- 
bunal. At the instance of the appellants, the Tribunal referred the following 
question with another not material for this appea! to the High Court of Judi- 
ceture at Caleutta: 

"Whether on a proper construction of the Deed of Assignment, dated &h of May, 
1935, and on the facts and in the circumstances of this case, the Tribunal was righteim 
holding that the sum of Rs. 77,820 represented a receipt of a revenue nature ip the hands 
of the Applicant and assessable as such?” 

The following facts were held proved by the Tribunal. The priffeipal 
objects of incorporation of the appellants were to carry on the business of 

S—23 ? 
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manufacturing cement and lime and sale of limestone and the appellants were* 
formed with the object of acquiring the rights and concessions of the 
Karanpura Company. -By their Memorandum of Assoviation, the appellants 
were authorised to sell or dispose of the undertakings or amy part 
thereof as they thought fit, and to sell, lease, mortgage, dispose of, turn to 
‘account or otherwise deal with all or any part of their property and rights. 
and in pursuance of these objects the rights and concessions of the Karanpura 
Compauy were acquired and extension cf l.ases and concessions were obtained . 
and were transferred to the Associated Cement Ltd. The appellants were 


therefore carrying on in the year of account 1944-45 the business for which’ 
they were incorporated. 


After reciting the prefatory clauses, it was stated in the deed, 


“WHEREAS it was agreed infer alia that the purchaser should pay to the vendor the sum 
of rupees twenty five thousand for trouble and expenses in obtaining the leases and agr@e- 
ments, dated the thirtieth day cf September one thousand nine hundred and thirty four 
hereinbefore recited and hereinafter expressed to be hereby iransferred and whereas the 
purchaser hath paid to the vendor the said sum of rupees twenty-five thousand as the vendor 
doth hereby acknowledge Now THIS InDENTURE WITNESSETH that in consideration of the 
covenants on the part of the purchaser hereinafter contained the vendor hereby, grants 
assigns and transfers unto the purchaser and the Karanpura Company at the request’ and 
by ie direction of the vendor hereby grants assigns transfers and confirms unto the 
purchaser .". 


The deed then proceeds to set out the description of the various leases 
and concessions and agreements and the covenants which the Associated 
Cement Ltd. undertook in favour of the appellants. These covenants are: 


(1) That it will pay to the vendor a sum equal to thirteen annas in respect of 
every ton of cement sold by it which shall have been manufactured from the limestone won 
by it from the lands hereby transferred and comprised in the hereinbefore recited leases 
and agreements. 


(2) That it wilt not sell any fluxstone won by it from the said lands to the Tata 
Iron and Steel Company, Ltd., at a price less than rupees one and annas fourteen per ton 
¥.O.R. the siding nearest to the quarry or place from which it shall be won without 
the consent of the vendor. i 


(3) That it shall pay to the vendor one half the profit (if any) which it shall make 
ty selling Fluxstone to the Tata Iron and Steel Company, Ltd., or to any other person 
such profits to be ascertained after deduction from the price received all costs, charges ard 
expenses including the royalty payable to the Maharaja in respect thereof but beforg 
deducting overhead charges. Such accounts to be closed and adjusted on the thirtieth 
day of June and the thirty-first day of Deember in each and every year. 


(4) That it will not grant to the Tata Iron & Steel Company, Ltd., the right to 
quarry and remove fiuxstone from the lands hereby transferred at a royalty of less than ten 
annas per ton, and will pay to the Vendor one half of any royalty so charged and received. 


(5) That in the event of the payments made under clauses one, three and four above 
in any one year not amounting to the minimum hereinafter set out the purchaser shall pay 
in lieu and in full discharge therefor the following minimum: 


(a) During the first year to be computed from the first day of Janzary one thousand 
nine hundred and thirty-five, Rupees ten thousand. 


(b) During the second year Rupees thirty thousand. 
(cy During every subsequent year Rupees fifty thousand. z 


Out of the “above minimum payment of Rupees fifty thousand per year for the purposes of 
account, the sum of Rupees twenty thousand shall be deemed to have been paid in respect 
of paymen® under clause three above. 


(€) That the Purchaser or the persons deriving title under the purchaser will at all 
times from the date hereof duly pay all rents royalties and payments becoming due under 
the (four) hereinbefore recited Indenture of Lease (subject as regards, the Limestone 
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* lease to the modifications effected by the agreement for reduction of royalty, dated the 
thirtieth day of September, One thousand nine hundred and thirty four, hereinabove recited) 
in respect of the premises agreements options rights or benefits hereby assigned and trans- 
ferred and observe and perform the covenants agreements stipulations and conditions therein 
cogtgined and henceforth on the part of the lessee or grantee to be observed and performed 
in respect of the aforesaid premises or under the said Bauxite agreement or under the said 
Tori Option agreement or under the said agreement for.reduction of royalty and also will 
at all times from the date hereof save harmless and keep indemnified the vendor its 
successors angl assigns from and against all proceedings, costs, claims and expenses on 
. account of any omission to pay the said rent, royalty or payments or any breach of any 
of the said covenants agreements stipulations and conditions. 


(7) That the purchaser will not work raise remove or use stone or clay in the properties 
comprised in the leases and agreements hereby transferred to it for making lime. 


(8) That the purchaser shall not by any of its actions or ómissions cause leases and 
agreements, mentioned above and in respect of properties hereby transferred, to be deter- 


mined, or the rights thereunder, including the right of renewal, to be prejudiced. 
* 


(9) That in areas comprised in the leases and agreements herein above expressed to 
bz hereby assigned and not containing limestone to vendors rights under leases and 
agreements from the  Maharaja of  Chotanagpur or Maharaja Kumar  Nand  Kishore 
Nath Shah Deo other than the leases and agreements above referred to shall not be jeopar- 

eged or affected by this Indenture. 


(10) That the clay and shales lying within areas, which do not contain Limestone, 


caa be removed and utilised by the vendor for all purposes except that of cement 
menufacture.” 


The deed then proceeded after setting out certain other covenants: 


"AND IT IS HEREBY EXPRESSLY AGREED AND DECLARED that if the Limestone within the 
arezs comprised in the leases hereby transferred available for manufacturing cement is 
exhausted the purchaser will be entitled to determine this Indenture on giving to the 
vencor six months notice in writing in which case the purchaser, if so required, will re- 
transfer the leases and agreements aforesaid." 


By elauses (1), (3) and (4), the Associated Cement Ltd. undertook to 
make certain payments to the appellants. By clause (1) they agreed to pay 
0-1 As. for every ton of cement manufactured from the limestone won from 
the ‘ands and sold; by clause (3), the Associated Cement Ltd. agreed to pay half 
the Drofits which they made by selling fluxstone to the Tata Iron & Steel Co., or 
‘to any other person; and by clause (4), they agreed to pay half the royalty 

e received from the Tata Iron & Steel Company for the right to quarry and 
remove fluxstone from the lands. By clause (5), provision was made for 
minimum payment in the event of the aggregate under clauses (1), (3) and 
(4) not reaching the sums specified therein. Clauses (2), (4), (7), (8) and 
(9) were in the nature of restrietive eovenants. By clause (2), the Associated 
Cement Ltd. were prohibited from selling any fluxstone won from the lands 
to the Tata Iron & Steel Company for less than Re. 1-14 As. per ton F.O.R.. 
By elause (4), an obligation not to convey the right to quarry and remove 
fluxstone for royalty less than 0-10 As. per ton was imposed. By clause 
(7), tne Associated Cement Ltd. undertook not to remove or use or allow any 
one to raise work, remove or use stone or clay in the lands. By clause (8), 
the Associated Cement, Ltd. undertook not to do any acts or omissions causing 
the leases.and agreements to be detemined or the rights thereundep to be pre- 
judieec. By clause (9), rights of other persons under leases and ageee- 
Tents in lands not containing limestone were not to be affected. , By clause 
(10), the right of the appellants to utilise clay and shale lying within the 
areas not contaiing limestone except for the purpose of manufacturing tement 


was retained. There were certain exceptions to this and the ninth clause 
LJ 
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whereby the Associated Cemert Ltd. were entitled to excavate, use or remove 
all kinds of clays in and from the areas within the boundary lines marked in 
the plan and they were also cuthorised to make permanent structures and use 
certain strips of lands. By clause (6) the Associated Cement Ltd. agreed to 
pay rent stipulated under the original leases and agreements and also under- 
took to keep indemnified the appellants from ‘and against all proceedings, 
costs, claims and expenses on account of any omission to pay the rent, royalty 
or payments or an breach of any of the covenants agreements and the leases. 


There was also the covenant authorising the Associated Cement Ltd. to ' 


terminate the deed in the event of limestone in the land comprised in the leases 
being exhausted. The appelants undoubtedly did not part with all their rights 
in favour of the Associated Cement Ltd. by this deed, dated May 7, 1935. The 
consideration under the deed consisted of a fixed component and annual pay- 
ments fluctuating with the business activity of the Associated Cement Ltd. A 
fixed amount of Rs. 25,000 was paid ‘‘for trouble and expenses in obtaining the 
leases and agreements’’ and additional payments were to be made under clauses 
(1), (3) and (4) subject io the minimum prescribed by clause (5). It is 
difficult to categorise a transaction of this character. It is not a conveyance of 
all the rights of-the appellants nor ean it be regarded as a sale even of the rights 
which were conveyed. Numerous restrictions were imposed by the deed 
upon the rights of the transferee which were inconsistent in their very 
nature with the character cf a sale, and the covenant authorising termination of 
the deed in the event of th» limestone being exhausted removes all doubt in that 
behalf. Nor is it a lease: it is not a transfer of a right to enjoy property for a 
certain time in consideration of periodical payments. It also does not evidence 
a transaction in the nature of a joint venture between the appellants ‘and the 
Associated Cement Ltd. Cement was to be manufactured by the Associated 
Cement Ltd. out of limestone to be won from the lands and in consideration of 
the rights conveyed, paynents at specified rates were agreed to be made out of 
the price to be obtained Ey sale of cement, fluxstone and limestone. The appel- 
lants had no control over the preduction of limestone and manufacture of 
cement, or on the sale of fluxstone and limestone. But im assessing the true 


character of the receipt for the purpose of the Income-tax Act, inability to ascribe’ 


to the transaction a definite category is of little consequence. It is not the nature 


of the receipt under the general law but in commerce that is material. It is often, 


difficult to distinguish waether an agreement is for payment of a debt by instal- 
ments or for making annual payments in the nature of income. The Court has. 
on an appraisal of all the facts, to assess whether a transaction is commercial 
in character yielding inzome or is one in consideration of parting with property 
for repayment of capitel in instalments. No single test of universal application 
can be discovered for sclution of the problem. The name which the parties may. 
give to the transaction which is the source of the receipt and the characterization 
of the receipt by them are of little moment, and the true nature and charaeter 
of the transaction have to be ascertained from the covenants of the contract 
in the light of the sur-ounding circumstances. The decision of the question is 
however not left to the application of any arbitrary standards. There are 
certain broad principles which guide the determination of the character of the 
feceipt. The distinction between a capital receipt and revenue receipt though 
fine is reale The dividing line may be thin, and often at first sight 
imperceptible. 


i Where? capital is repaid in instalments, it is not liable income-tax; for 

instanc® when a person sells his property and agrees to receive the price stipu- 

lated in instalments, by whatever name such instalments are ealled, they are not 
e. 


1j 


i 


( 
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liable to Incomg-tax—see Foley v. Fletcher, Secretary of State for India, v. 
. Andrew Scoble? Oswald v. Kirkalady Magistrates? and Commissioners of In- 
land Revenue v. Ramsay.* 


deseribed as royalties. 


But where property is conveyed in eonsideration of what in truth is 
annuity payable for a definite or a definable period, the annuity is not payment 
on capital account and is taxable—see State of Bihar v. Sir Kameshwar Sing, 

~ Captain Mahagaj Kumar Gopal Saran v. Commissioner of Income-taz, Bihar 
and Orissag Chadwick v. Pearl Life Assurance Co." 


Again, if property is conveyed in consideration of periodical payments, 

` the payment being a share of profits of a business or profession—J ones v. Com- 
missioners of Inland Revenue. or a mineral royalty depending upon the quan- 
tity.of minerals raised—Raja Bahadur Kamakshya Narain Singh of Ramgarh v. 
Commissioner of Income-tax, Bihar and Orissa? or computed. on sales of 
manufactured articles—Commissioners of Inland Revenue v..36|49 Holdings 
[i£d.* or a percentage of gross profits made in the exploitation of a secret 
process—Delage v. Nugget Polish Co., Ltd.“ is income and taxable. 


Counsel for the appellants submitted that the receipt under clause (1) of 
the terms of the deed, dated May 7, 1935, was in the nature of capital payment 
e and relied upon certain decisions in support of that submission. 


In Minister of National Revenue v. Catherine Spooner,? decided by the 
Judicial Committee of the Privy Council in an appeal from the Supreme Court 
of Canada, the respondent Catherine Spooner had sold her rights, title and 
interest in land owned by her in freehold to a company in consideration of a 
certain sum in cash, besides shares of the company, and an agreement to deliver 
10 per cent. of oil produced from the land on which the company convenanted 
to carry out drilling and, if oil was found, pumping operations. These were 


Oil was struck in the lands and the respondent was paid 


10 per cent of the gross proceeds of the oil produced in lieu of oil. The Supreme 
Court of Canada held that the sum so received was not an annual profit or gain 
within the meaning of section 3 of the Income War Tax Act, but a receipt of a 
capital nature and therefore not chargeable to tax. According to the Judicial 
Committee, there was between the respondent and the company no relation of 
lessor or lessee: the transaction was one of sale and purchase, and the transaction 
had taken the form which it did because of the uncertainty whether oil would be 


found by the purchaser. 


As the value of the land depended on this contingency, 


ethe price, not unnaturally was made to depend in part on the event of oil being 
struck. The judgment lays down no new principle; it proceeded merely upon 
interpretation of the document in the light of the circumstances. 


Haig, capital receipts. 


In Trustees of Earl Haig v. Commissioners of Inland Revenue, the 
‘question which fell to be determined was whether a share of the royalties receiv- 
ed in consideration of allowing the use of the diaries of the late Earl Haig for 
writing his biography were, in the hands of the trustees under the will of Earl 


That was undoubtedly a ease in which payments receiv- 


ed by the trustees were dependent upon the professional aetivities of the author 





SOY PENS 


N 


(1858) 3 H. & N. 769. : 8. 
LR. (1908) A.C. 299. 9. 
(1919) S.C. 147. (P.C.) 
20 T.C. 79. . IO. 
(1952) 21 I.T.R. 382. II. 
(1035) I.T.R. 237 (P.C.). 12. 
L.R. (1905) 2 K.B. 507. ; > 13. 


7 T.C. 310 : L.R. (1920) 1 K.B. 711. 
L.R. 70 I.A. 180: (1943) 2 M.L.J. 410 
25 T.C. 173. H 
21 Times Law Reports 4549 

L.R. (1933) A.C. 684. 

22 T.C. 725. -° 


178 7 THE MADRAS LAW JOURNAL REPORTS-(SUPREME COURT). --- [196 
` . . 


and the proceeds derived from the-sales of the biography heewrote. By the . 
agreement, the author was authorised ‘to extract and publish from the diaries“. 
what he thought fit. The diaries were undoubtedly an asset, and after they 
were used by the author for publication of the biography, their value as an ‘asset 
was, if not wholly, largely exhausted and their future value was negligible. 
The agreement was therefore regarded as conveying an asset in its entirety “to 
the author in consideration of a share in the royalties and the receipt of this : 
share was regarded as receipt of capital. That decision proceeded upon the 
special character of the agreement and the nature of the asset trafferred and 
did not seek to lay down any general prineiple. ' 


In Nethersole v. Withers, N who had acquired under an agreement the 
exclusive right to dramatise a novel of Rudyard Kipling received under an. 
agreement with the widow of the authòr, a third share of a lump sum for which. 
the sound and film rights were - granted exclusively to a film company for a 
period of ten years. The film right of a comprehensive character having been 
granted by the legal representative of the author against payment of the sum 
stipulated, the question arose whether the payment received by N was taxable 
under the Ineome-tax Aet under Case II of Schedule D or under Case VI of 
Schedule D. It was held that N having ceased to be the ownér of the portion of 
the copyright she had assigned, the proceeds were not annual profits or gaing, 
within the meaning of Schedule D, Case VI. That was a case in which W had: 
wholly sold and disposed of a part of the property and the amount received by 
her was the price paid in lump and was not in the nature of income. That case 
also proceeded upon the special character of the transaction. 


The ease of The Commissioners of Inland Revenue v. The Marine Steam 
Turbine Co., Líd.? on whieh relianee was sought to be placed by counsel for 
the appellants needs no detailed consideration. In that case, a company which 
was on the faets found not carrying on a trade or business was held not assess- 
able to Excess Profits Duty, because the condition of liability was the carrying 
on of tradé or business. 


The appellants had however not sold the entirety of the rights aequired by 
them from the Karanpura Company. The conveyance was subject to several 
restrictions and the appellants retained in part rights in the land conveyed. 
The transaction was substantially a commercial transaction for sharing the 
profits of the commercial activities of the Associated Cement, Ltd. The High 
Court was therefore right in holding that the transaction, dated May 7, 1935, 
was a commercial transaction and the payment under clause (1) thereof at the 


rate of 0.13 annas per ton of cement sold was of the nature of income and nob? 
capital. í . 


In that view of the ease, the appeal fails and is dismissed with costs. . 


Appeal dismissed. 





1. 2 T.C. por. 2. 12 T.C. 174. 
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= SUPREME COURT OF INDIA. 
£7 l (Civil Appellate Jurisdiction). 
PRESENT :—J. L. Kapur, M. HDAYATULLAH AND J. C. SHAE, JJ. 
Mohamed Noorulla, representing the Estate of Late 


Kifan Sahib Mohd. Oomer Sahib (In all the Appeals)  .. Appellanti” 
i v. 
The Commissioner of Income-tax, Madras 
(In all the Appeals) .. Respondent. 


Income-tay (XI of 1922), section 3—Association of persons—Business belonging to 
estate of deceased Mahomedan carried on on behalf of the coheirs—If assessable as an 
. “association of persons". 


Vfhere the business of manufacture and sale of a particular brand of beedies belonging 
to the estate of a deceased Mahomedan was carried on as a single business by consent of 
ail the coheirs (by the widow and another and later by joint receivers appóinted in a suit 
for administration of the estate or partition), the income of such business is assessable 
as an income of an “association of persons". The mere fact that a suit was pending at 
tke time for the administration of the estate of the deceased or for the separation of thé 
Shares of the coheirs does not affect the incidence of taxation because the business was 
carried on as one business, with unitary control and by the consent of the parties. 


C. I. T., Bombay v. Indira Balakrishna, (1961) 1 S.C.J. 153, applied. 


' Appeals by Special Leave from the Judgment and Order, dated the 14th 
May, 1957, of the Madras High Court, in Case Referred No. 111 of 1953.1 


E. Ganapathy Iyer, Advocate and @. Gopalakrishnan, Advocate of Mis. 
Gcgrat & Co,, for Appellant (In all the Appeals). 


K. N. Rajagopal Sastri, Senior Advocate, (D. Gupta, Advocate, with him), 
for Respondent (In all the Appeals). 


The Judgment of the Court was delivered by 


Eapur, J—These appeals are brought by Special Leaveagainst the J udg- 
ment and Order of the High Court of Madras in an Income-tax reference under 
section 66 (1) of the Indian Ineome-tax Act, hereinafter termed the ‘Act’. The 
queation referred was:— - 


“Whether the income-tax assessment of the business of ‘Spade Clover -Beedies belong- 
ing to the estate of the deceased and carried on during the previous years 1943 to 1946 
as ar association of persons for the assessment years 1944-45 to 1947-48 is valid?" 
And this question was decided in the affirmative and therefore against the 
appellants. 


The facts leading to the appeals are that one Khan Sahib Mahomed Oomer 
Sahib, who was carrying on the business of manufacture and sale of Spade 
Clover brand Beedies, died on December 17, 1942, leavmg a minor son Mohamed 
Noorullah (the appellant) by his pre-deceased wife, a widow  Luthfunnissa 
Begum and four children by her who were all minors at the date of the death 
o£ Oomer Sahib. Noorullah through his next friend applied to sue in forma 
pauperis and during the pendency of those proceedings two Advocates of the 
Madres High Court were appointed joint receivers of the properties of the 
deceased on March 17, 1948. This appointment was by consent of parties. On 
May 10, 1948, the widow Luthfunnissa filed a suit for partition and also applied 
for the continuance of the joint receivers. Noorullah opposed this application e 
but by an order, dated May 25, 1943, the receivers were ordered to be continued 
and they carried on the business as before. In due course a prelimitfary decree 


*Civil Appeals Nos. 303 to 307 of 1960. 18th Jafluary, 1961. 
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for partition was passed. The High Court has observed that nqne of the parties , 
wanted to break the continuitz of the business after the death of the father. In. 
the beginning Luthfunnissa end Dawood carried on the business and from the 
date of their appointment, i.c., May 17, 1948, the joint receivers continued the 
business till November 25, 1946, when during the course of the proceedings the 
business was put up for sale >y auction between the co-heirs and was ptrchased 
by Noorullah. 


The years of assessment are 1944-45 to 47-48, the relevant decounting years^ 
for which were the calendar years 1943 to’ 1946. The profits of*the business 
were assessed to tax in the hands of the receivers as the income of an association ` 
of persons and the contention of the appellant that the share of the profits of- 
each of the co-heirs should have been separately taxed, was rejected by the 
Ineome-tax authorities as vell as by the Income-tax Appellate Tribunal., The ' 
only question which was raised both before the department as well as before the 
Tribunal was the assessmenz to tax of the income of the business. There was no 
dispute in regard to the income of the properties which was taxed under section 
9 (3) of the Act. * 


The business was inherited by the heirs of Oomer Sahib and was carried 
on without break during the accounting years first by the widow and Dawood 
and then jointly by the receivers. The nature of the business was such that it. 
could not be divided up aad had to be carried on as one whole with a uñity of 
eontrol and all the parties desired to preserve and did preserve this unity. The 
opposition by the appellart to the applieation for receivership filed on behalf of 
Luthfunnissa, the widow, was only on the ground that the appellant wanted 
different persons to be appointed and not to the continuance of the business or 
to the unity of control. The Income-tax Appellate Tribunal in its order 
stated : ] 

"In fact, there was no change in the continuity of the business and from the date of 
death of. Md. Oomer Sahib up to 24th March, 1943, the business was carried on by mutual 
agreement and consent by Lithfunnissa Begum acting on her own behalf and on behalf of 
her minor children and her minor step-son Mid. Noorullah. There can, therefore, be no 
gainsaying the fact that immediately after the death of Md. Oomer his estate was inherited 
and run by combination of individuals who had pooled their resources for the common 
purpose of earning income." : 

And the High Court has observed : 

“The opposition was apparently to the persons ‘to be appointed receivers and not to 
the continuance of the business or to the unity of control that was necessary. Noorullah 
himself had realised that when he applied earlier for the appointment of receivers to 
conduct the business among other things. Despite Noorullah’s opposition when Luth- 
funnissa asked for the cortinuance of receivers in her application No. 1162 of 1943, th® 
existence of the desire of all the co-sharers including Noorullah for the continuance of 
the business with proper persons to take charge of the business under the orderg of Court 
was clear. That intention was material on which the Department authorities and the 
Tribunal which agreed with them could find that the co-sharers did constitute an “association 
of persong’.” 

From the finding of the Tribunal it is obvious that the business was such that 

it was not capable of division, it being the manufacture and sale of ‘‘Beedies’ 

of a particular brand and the finding of the Tribunal was that the business was 

carried on with the cansent-of the parties. On this finding it has to be decided 

whether the business was the business of an ‘‘association of persons’’ and its 
e profits are assessable as such? 


The centention af counsel for the appellant was (1) that on the death of 
Mahomed Oomer his estate including the business devolved upon his heirs in 
specific skares; and :2) there was no consensus of opinion between the heirs 
which is shown by the fact that the appellant filed an applieation to sue in forma 
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pauperis and béfore that applieation eould be deeided the widow sued for parti- 
tion and even though receivers were appointed objeetion was taken by the 
appellant to the appointment of receivers. But these facts do not assist the 
ease of the appellant. As has been said above, the business was in the first 
instance carried on by the widow and Dawood on behalf of the heirs of Oomer 
and subsequently when the suits were brought none of the parties wanted to 
«break the unity of control of the business nor its continuity and it was of such 
a nature thgt it could not be carried on without such consensus and therefore 
. the receivers carried on the business. On these findings the High Court has 
rightly come to the conclusion that the business was a business of an association 
wf persons. 


This Court in Commissioner of Income-tax, Bombay v. Indira Balkrishnat 
considered the question as to what an association of persons means. The test 
laid down in three cases: In re B. N. Elias and others, Commissioner of 
Income-tax v. Laxmi Das Devi Das and another? and In re Dwarkanath Haris 
Chandra Pitale* was accepted by this Court as correctly laying down the crucial 
test for determining what is an association of persons and that in each case the 
conclusion has to be drawn from the circumstances. In the first case the test was 
laid down as applying to combinations of individuals who were engaged together 
ein some joint enterprise but not constituting a partnership. Such a combina- 
tion of persons formed for the promotion of a joint enterprise banded together 
as if they were ‘co-adventurers’ it was held would constitute an association of 
individuals. In the second ease, that is, Commissioner of Income-taz v. Laxmi 
Das Devi Das and another? Beaumont, C. J., at page 589 laid down the test as 
follows .— 

"In my opinion, the only limit to be imposed on the words ‘other association of individuals 
is such as naturally follows from the fact that the words appear in an Act imposing a tax 
on income, profits and gains, so that the association must be one which produces income, 
profits or, gains. It seems to me that an association of two or more persons for acquisition 
of property which is to be managed for the purpose of producing income, profits or gains 
falls within the words ‘other association of individuals in section 3; and under section 9 
of ne adi the association of individuals is the owner of the property and as such is 
assessable. 


In that ease it was also held that the fact that one of the assessees was a minor 
during the year of the assessment did not affect the question. In In re Dwarkanath 
Haris Chandra Pitale* the assessees were two brothers who became entitled to 
certain house properties as tenants in common and held and managed the pro- 
eperties as such and derived profit therefrom. It was held that though the asses- 
sees in the first instance did not constitute an association of individuals, they 
became so when they elected to retain the property and manage it as a joint ven- 
ture producing income. The test there laid down was that as soon as there was 
election to retain the property and manage it as a joint venture the persons so 
electing became an association of individuals. The Rangoon High Court in the 
Commissioner of Income-taz, Burma v. M. A. Baporia and others? also laid 
down the same interpretation of the words ‘association of individuals’. That 
was a case of Mohammedan co-heirs and it was held that by merely inheriting a 
share of property no person can become a member of an association of indivi- 
duals unless there is some forbearance or act upon his part to show that his in- 
tention and will accompanied the new status, that is, an association of indivi- e 
duals. One of the co-heirs in that case was appointed an agent to realise the 
income from the properties left to the co-heirs by their father and mother under 
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Mohammedan Law and that was held to be sufficient to constitute them an 


association of individuals. 


It is unnecessary to refer to other cases, Taking the test as laid down by 
this Court in Indira Balkrishr-a’s caset it appears to us that the appellant and 
other co-heirs were rightly assessed as an association of persons. No doubt a. 
suit for partition had been filed which was preceded by an application made by 


the appellant to sue in forma pauperis, but the suit in reality was for ensuring ° 


the proper conduct of the business and not its discontinuance. *During the 


period that the suit was pending and even before that, t.e., after the death of the - 
father the business was carrie] on by the consent of all parties as one unit as - 


indeed it had to be, because it had to be carried on as one unit with unity of 


control and therefore the co-h2irs did form an association of persons within the * 


meaning of section 3 of the Act. 


Counsel for the appellant relied on S. C. Mazumdar, Receiver, Trigunair 
Brothers’ Estate v. Commissioner of Income-taz.? That was a case of persons. 
who formed a joint family being governed by the Mitakshara School of Hindu 
Law. A. suit for partition was filed and the Court appointed a receiver and a 
preliminary decree was passec but the receiver was continued in regard to cer- 
tain portion of the property end the income was assessed by the Taxing autho- 


rities as the Income of an association of persons. It was held that the ihcome? 


from property could not be taxed as such because the shares of the parties were 
definite and ascertainable. The amount paid by the lessees could not bé taxed 
in a lump sum as being the profits of a business carried on by an association of 
persons and the assessment was, therefore, made in accordance with the provi- 
sions of S. 9 (8) It was also held that the assessee Were not carrying on a trade 
or business themselves and there was no association of persons as contemplated 
by the Act. But that case can be of no assistance in the decision of the matter 
now before us. The income to be assessed there was not income of any business. 
earried on by or on behalf of the assessees and it was held that letting out pro- 
perty was not a trade or business. With regard to the income received by the 
receiver who employed contractors to carry on the business of coal cutting and 
raising it on the pit head, it was held that that was not the income of an associa- 
tion of persons on the ground (1) that the receiver was in possession and he 
employed contractors for eoal-eutting and raising of coal; (2) that the assessees. 
had no hand in the business which produced royalty and (8) that the assessees. 
had disassociated themselves from each other because of-this partition suit. In 
our opinion the ease so far as it relates to the carrying on of the business and im 


so far as it is contrary to the opinion expressed by this Court in Indira Bal? 


krishna’s case, is not correctly decided. Another case relied upon by the 
counsel for the appellant was Buldana District Main Cloth Importers’ Group, 
Khamgaon v. Commisstoner of Income-taz, Nagpur? In that case a certain 
group of persons were direct2d to import cloth in the district and had to work 
a scheme for the distribution and sale of cloth which had been evolved by the 
District: authorities. That was held not to be an association of persons. It 
appears that although they were appointed as a group of importers, all of them 
did not participate in that scheme during the entire period. There were changes 
in the personnel of the group from time to time and there was no compulsion to 
e work the scheme. On these facts it was held that the group did not agree to. 
carry on the business or share the profits. That case must be taken to have been 
decided om its own facts and does not in any way affect the meaning of the 


.pħrase ‘association of persons’. Counsel .also relied on Khan Bahadur H. 
e 
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Habibur Rahan v. Commissioner of Income-taz, Bihar and Orissa? in which 
a waqf deed was executed by which the assessee dedicated the income with ulti- 
mate benefit to the poor and constituted himself the sole mutwali of. the trust. 
The deeu provided that the beneficiaries should be- benefited concurrently and in 
the satne proportion. It was held that section 41 (1) was inapplicable and the 
- assessee should, therefore, be taxed on the basis of profits falling to the 
* share of eaeh beneficiary and not on the footing that all the beneficiaries consti- 
tuted an agsociation of persons. Fazl Ali, C. J., (as he then was) there observed 

at page 194 :— zr s : 

"It seems to me therefore that the finding of the Tribunal that there were only 24 
persons who were entitled to share the profits in the accounting year and that they were 
entitled to equal shares therein must be accepted. As it does not seem to have been con- 
tended that the: assessee had any other relations than. those enumerated by the Tribunal 
who would be entitled to share the profits, it is academic to discuss whether the various 
categories of persons referred to by the Appellate Commissioner of Income-tax were in- 
cluded in the term 'family or not". 

"On this ground the income was not assessed as the income of an association of 
persons and that case was also deeided on its own faets. i 


The question in the present case is as to what income was to be taxed. The 
income was the income of a business which was carried on as a single business 
* by the consent of all the parties. The mere fact that a suit.was pending. at 
the time for the administration of the estate of the deceased or for the separa- 
tion of the shares of the co-heirs does not affect the incidence of taxation in this 
ease, because the business was earried on, as said above, as one business with 
unitary control and by the consent of the parties. The High Court was right 
in holding that the income was assessable as an income of an association of 
persons. i z - : i Í 

The appeals must, therefore, be dismissed with costs. One hearing fee. 

Appeal dismissed. 


SUPREME COURT OF INDIA. 
(Civil Appellate J urisdietion). 
Present :—J. L. Karur, M. HiDAYATULLAH AND J. C. Suan, JJ. 


C. A. Abraham .. Appellant? — - l 
v. 
e The Income-tax Officer, Kottayam, and another .. Respondents. 


Income-tax Act (XI of 1922), section 44—Scope—Proceeding for imposing penalty 
piri section 28 on surviving pariner after discontinuation of business of the firn—Sustain- 
ability. 


By section 44 of the Income-tax Act, the joint and several liability which is declared 
ig liability to assessment in respect of income, profits or gains of a firm which has dis- 
continued its busiriess, but if in the process of assessment of income, profits or gains, any 
other liability such as payment of penalty or, liability to pay penal interest as is provided 
unter section 25 (2) or under'section 18-A. (4), (6), (7), (8) and (9) is incurred, it 
may also be imposed, discontinuation of the business notwithstanding. Section 28 imposing 
penalty for defaults is a provision enacted for facilitating the proper assessment of tax- 
able income and can properly be said to apply to an assessment made under Chapter IV. 

Mareddi Krishna Reddy v. Income-tax Officer, Tenali, (1957) 1 An.W.R. 207% 
31 I.T.R. 678, approved. y 


Commissioner cf Income-tay v. Rayalaseema Oil Mills,- (1950) 2 An.W.R. 94: 4.L. 
R. (1959) A.P. 570: 37 I.T.R. 208 (F.B.) and S. PV. Veerappa Chettiar, v. Commis- 
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sioner of Income-tax, Madras, (1957) 2 M.L.J. 286: I.L.R. (1957) Mad. 1204: 32 I. 
T.R. 411, dissented. 

Appeal from the Judgment and Order, dated the 31st October, 1957, of the 
Kerala High Court in O. P. No. 215 of 1957. 


G. B. Pai and Sardar Bahadur, Advocates, for Appellant. ” ee 
Hardyal Hardy and D. Gupta, Advocates for Respondents. 


The Judgment of the Court was delivered by 


Shah, J. —C. A. Abraham hereinafter referred to as the appellant and one . 
M. P. Thomas carried on business in food grains in partnership in the name and . 
style of M. P. Thomas & Company at Kottayam. M. P. Thomas died on © 
October 11, 1949. For the account years 1123, 1124 and 1125 M. E. corres- 
ponding to August 1947-July 1948, August 1948-July 1949 and August 1949- 
July 1950, the appellant submitted as a partner returns of the income of the 
firm as an unregistered firm. In the course of the assessment proceedings, it wag 
discovered that the firm had carried on transactions in different commodities ine 
fictitious names and had failed to disclose substantial income earned therein. 
By order, dated November 29; 1954, the Income-tax Officer assessed the suppress- 
ed income of the firm in respeet of the assessment year 1124 M. E. under the 
Travancore Ineome-tax Act and in respect of assessment years 1949-50 and , 
1950-51 under the Indian Income-tax Act and on the same day issued notices 
under section 28 of the Indian Income-tax Act in respect of the years 1949-50 and 
1950-51 and under section 41 of the Travancore Income-tax Act for the year 1124 
M. E., requiring the firm to show eause why penalty should not be imposed. 
These notices were served upon the appellant. 


The Income-tax Officer efter considering the explanation of the appellant 
imposed penalty upon the firm of Rs. 5,000 in respect of the year 1124 M. E., 
Rs. 2,000 in respect of the year 1950-51 and Rs. 22,000 in respect of the year 
1951-52. Appeals against the orders passed by the Income-tax Officer were dis- 
missed by the Appellate Assistant Commissioner. The appellant then applied 
to the High Court of Judicature of Kerala praying for a writ of certiorari quash- 
ing the orders of assessment and imposition of penalty. It was claimed by the 
appellant inter alia that after the dissolution of the firm by the death of M. P. 
Thomas in October, 1949, no order imposing a penalty could be passed against 
the firm. The High Court rejected the application following the judgment of 
the Andhra Pradesh High Court in Mareddi Krishna Reddy v. Income-taz 
Officer, Tenali.1 ^ Against the order dismissing the petition, this appeal is pre-* 
ferred with certificate of the High Court. 


In our view the petition filed by the appellant should not have been enter- 


‘tained. The Inuome-tax Act provides a complete machinery for assessment of 


tax and imposition of penalty and for obtaining relief in respect of any improper 
orders passed by the Income-iax authorities, and the appellant could not be per- 
mitted to abandon resort to that machinery and to invoke the jurisdietion of the 
High Court under Artiele 226 of the Constitution when he had adequate remedy 
open to him by an appeal to the Tribunal. But the High Court did entertain 
the petition and has also granted leave to the appellant. to appeal to this Court. 
"The petition having been entertained and leave having been granted, we do not 
éhink that we will be justified at this stage in dismissing the appeal in limine. 
On the merits, the appellant is not entitled to relief. The Income-tax Officer 
found that*the appellant had, with a view to evade payment of tax, deliberately 
concealed material particulars of his income. Even though the firm was carry- 
ing on trarwsactions in food grains in diverse names, no entries in respect of those 


————*- 
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. 9 . . 
transactions in the books of account were posted and false credit entries of 
loans alleged to have been borrowed from several pesons were made. The con- 
ditions prescribed by section 28 (1) (e) for imposing penalty were therefore 
fulfilled. But says the appellant, the assessee firm had ceased to exist on the 
death of M. P. Thomas, and in the absence of a provision in the Indian Income- 
tax Act whereby liability to pay penalty may be imposed after dissolution 

* against the fiym under section 28 (1) (c) of the Act, the order was illegal. 
Section 44sof the Act at the material time stood as follows: 
“Where any business, ...... carried on by a firm...... has been discontinued........ 
. every person who was at the time of guch discontinuance ..... . a partner of such firm,...... 
shall in respect of the income, profits and gaius of the firm be jointly and severally liable 
to assessment under Chapter IV for the amount of tax payable and all the provisions of 
Chapter IV shall, so far as may be, apply to any such assessment." _ 


That the business of the firm was diseontinued beeause of the dissolution 
of the partnership is not disputed. It is urged however that a proceeding for 
&mposition of penalty and a proceeding for assessment of income-tax are matters 
distinct, and section 44 may be resorted to for assessing tax due and payable 
by a firm business whereof has been discontinued, but an order imposing penalty 
under section 28 of the Act cannot by virtue of section 44 be passed. Section 44 

, sets up machinery for assessing the tax liability of firms which have discontinued 
their business.and provides for three consequences, (1) that on the diseontinu- 
ance of the business of a firm, every person who was at the time of its discontiriu- 
ance a partner is liable in respect of income, profits and gains of the firm to be 
assessed jointly and severally, (2) each partner is liable to pay the amount of 
tax payable by the firm, and (3) that the provisions of Chapter IV, so far as may 
be, apply to such assessment. The liability declared by section 44 is” 
undoubtedly to assessment under Chapter IV, but the expression ‘‘assess- 
ment" used therein does not merely mean computation of income. The expres-' 
sion ‘‘assessment’’ as has often been said is used in the Income-tax Act with 
different eonnotations. In Commissioner of Income-taz, Bombay Presidency 
and Aden v. Khemchand Ramdas,! the Judicial Committee of the Privy Couneil 
Observed : i : i UGG 

"One of the peculiarities of most Income-tax Acts is that the word ‘assessment’ is 
used as meaning sometimes :he computation of income, sometimes the determination of 
the amount of tax payable and sometimes the whole procedure laid down in the Act for 
imposing liability upon the tax-payer. The Indian Income-tax Act is no exception in this’ 
respect......... aides E 
° A review of the provisions of Chapter IV of the Act sufficiently discloses 

e that the word ‘‘assessment’’ has been used in its widest connotation in that 
chapter. The title of the chapter is ‘‘Deductions and Assessment". The sec-: 
tion which deals with assessment merely as computation of income is section 23; 
but several sections deal not with computation of income, but determination of 
liability, machinery for imposing liability and.the procedure in that behalf. 
Section 18-A deals with advance payment of tax and imposition of penalties for 
failure to carry out the provisions therein. Section 23-A deals with power to 
assess individual members of certain companies on the income deemed to have 
been distributed as dividend, section 23-B deals with assessment in ease of 
departure from taxable territories, section 24-B deals with collection of tax out 
of the estate of dexeased persons, section 25 deals with assessment in ease of dis~ 
continued business, section 25-A with assessment after partition of Hindu® 
Undivided families and sections 29, 31, 33 and 35 deal with the issueaof demand. 
notices and the filing of appeals and for reviewing assessment and seetion*34 
deals with assessment of incomes which have.eseaped assessment. The expres- 
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sion ‘‘assessment’’ used in these sections is not used merely in the sense of com- 
putation of. income and there is in our judgment no ground for holding that 
when by section 44, it is declared thatthe partners or members of the associaéion. 
shall be jointly and severally liable to assessment, it is only intended to. declare 
the liability to computation of income under section 23 and not to the 'apple- 
vation of the procedure for declaration and imposition of tax liability and the 
machinery for enforcement thereof. Nor has the expression, ‘‘all ¢he provisions 
of Chapter IV shall so far as may be apply to such assessment?" a restaicted con- 
tent: in terms it says that all the provisions of Chapter IV shall apply so far as 
may be to assessment of firms which have discontinued their business. By 
section 28, the liability to pay additional tax which is designated penalty is 
imposed in view of the dishonest contumacious conduct of the assessee. It is 
true that this liability arises only if the Income-tax Officer is satisfied about the 
-existence of the conditions which give him jurisdiction and the quantum thereof 
depends upon the circumstances of the case. The penalty is not uniform and 
its imposition depends upon the exercise of discretion by the Taxing authorities ;« 
but it is imposed as a part of the machinery for dssessment of tax liability. The 
use of the expression ‘‘so far as may be’’ in the last clause of section 44 also 
does not restrict the application of the provisions of Chapter IV only to those 
which provide for computation of income. By the use of the expression ''sQ far 
as may be” it is merely intended to enact that the provisions in Chapter IV 
which from. their nature have no application to firms will not apply thereto by 
virtue of section 44. In effect, the Legislature has enacted by section 44 that the 
assessment poceedings may be commenced and continued against a firm of which 
business is discontinued as if discontinuance has not taken place. It 
ig enacted manifestly with a view to ensure continuity in the application of the 
machinery provided for assessment and imposition of tax liability notwithstand- 
ing discontinuance of the business of firms. By a fiction, the firm is deemed to 
continue after discontinuance for the purpose of assessment under Chapter IV. 

The Legislature has expressly enacted that the provisions of Chapter IV 
shall apply to the assessment of a business carried on by a firm even after dis-- 
continuance of its business, and if the process of assessment includes taking steps 
for imposing penalties, the plea that the Legislature has inadvertently left a 
lacuna in the Act stands refuted. It is implicit in the contention of the appel- 
lant that it is open to the partners of a firm guilty of conduct exposing them to 
penalty under section 28 to evade penalty by the simple expedient of discon- 
tinuing the firm. This plea may be accepted only if the Court is compelled, in- 
view of unambiguous language, to hold that such was the intention of the Legis- 
lature. Here the language used does not even tend to such an interpretation. 
Tn interpreting a fiscal statute, the Court cannot proceed to make good defici- 
encies if- there be any; the Court must interpret the statute as it stands and in 
case of doubt in a manner favourable to the tax-payer. But where as in the 
present case, by the use of words capable of comprehensive import, provision is 
made for imposing liability for penalty upon tax-payers guilty of fraud, gross 
negligence or contumacious conduct, an assumption that the words were used 
in a restricted. sense so as to defeat the avowed object of the Legislature qua a 
certain class will not be lightly made. 


Counsel for the appellant relying upon Mahankali Subbarao v. Commis- 
sioner of Income-tax,1 in which it was held that an order imposing penalty 
under seetién 28 (1) (c) of the Indian Income-tax Act upon a Hindu Joint 
Family after it had disrupted, and the disruption was accepted under section 
25-A (1) iwinvalid, because there is a lacuna in the Act, submitted that a similar 
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, lacuna exisis in the Act in relation to dissolved firms. But whether on the 
dissolution of a Hindu Joint Family the liability for penalty under section 28 
which may be incurred during the subsistence of the family cannot be imposed 
does not fall for decision in this case; it may be sufficient to observe that the 
prewisións of section 25-A and section 44 are not in part materia. In the 
absence of any such phraseology in section 25-A as is used in section 44, no real 

* analogy between the content of that section and section 44 may be assumed. 
Undoubtedly, by section 44, the joint and several liability which is declared is 

- liability to assessment in respect of income, profits or gains of a firm which has 

. discontinued its business, but if in the process of assessment of income, profits or 
gains, any other liability such as payment of penalty or liability to pay penal 
interest as is provided under section 25, sub-section (2) or under section 18-A, 
subsections (4), (6), (7), (8) and (9) is incurred, it may also be imposed, dis- 
continuation of the business notwithstanding. 


In our view, Chief Justice Subba Rao has correctly stated in Maredd) 
Krishna Reddy’s caset, that: 


“Section 28 is one of the sections in Chapter IV. It imposes a penalty for the con- 
cealment of income or the improper distribution of profits. The defaults made in fur- 
nishing a return of the total income, in complying with a notice under sub-section (4) of 

esection 22 or sub-section (2) of section 23 and in concealing the particulars of income or 
deliberately furnishing inadequate particulars of such imcome are penalised under that 
section. The defaults enumerated therein relate to the process of assessment. Section 28, 
therefore, is a provision enacted for facilitating the proper assessment of taxable income 
and can properly be said to apply to an assessment made under Chapter IV. We cannot 
say that there is a lacuna in gection 44 such as that found in section 25-A of the Act. 


We are unable to agree with the view expressed by the Andhra Pradesh 
High Court in the later Full Bench decision in Commissioner of Income-taz v. 
Rayalaseema Oil Mills? which purported to overrule the judgment in Mareddi 
Krishna Reddy’s caset We are also unable to agree with the view 
expressed by the Madras High Court in S. V. Veerappan Chettiar and another 
v. Commissioner of Income-taz, Madras and another? . 


In the view taken by us, the appeal fails and is dismissed with costs. 
f Appeal dismissed. 


SUPREME COURT OF INDIA. 
(Civil Appellate Jurisdiction). 


* Present :—J. L. Karur, M. HipDAYATULLAH AND J. C. SHAH, JJ. 


The Commissioner of Income-tax, Bombay City I, Bombay .. Appellant* 
v. 


Messrs. J agannath Kissonlal, Bombay .. Respondents. 


Income-tax Act (XI of 1922), section 10 (2) (xv)—Assessee having to discharge whole 
of joint and several liability in respect of joint borrowings because of joint borrower becom- 
ing bankrupt—If entitled to deduct as business loss. 


It was found that there was a well recognised commercial practice in Bombay of carry- 
ing on business by borrowing money from Banks on jpint and several liability. It was 
also found that by so doing the borrower could borrow money at a lower rate of interes 
than he otherwise would have paid. The assessee had in accordance with the commercia 


p ———————— o 
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- e ee 
practice, borrowed the money, the whole of which he had to return because the joint pro- | 
-missor had become bankrupt; mutuality was also held proved. 


Held: In the circumstances proved and on the facts established and the findings given, 
the assessee was rightly held to be entitled to deduct the loss which was sustained by him 


in the transaction in dispute. eee 
Appeal by Special Leave from the Judgment and Order, dated 8th March, 

1956, of the former Bombay High Court inI. T. R. No. 55 of 1955. . 
4. N. Kripal and D. Gupta, Advocates for Appellant, > 


N. Á. Palkhivala, Senior Advocate, (B. P. Maheshwari, Advocate, with ! 
him), for Respondents. : 


The Judgment of the Court was delivered by 


Kapur, J.—This is an appeal by Special Leave against the judgment and 
order of the High Court of Bombay in Ineome-tax Reference No. 55 of 1955, in 
whieh two questions of law were stated for opinion and both were answered in 


favour of the assessee and against the Commissioner of Ineome-tax who is the 


appellant before us and the assessee is the respondent. 


The faets of this case are these: 


The respondent is a registered firm carrying on business as commission. 
agents in Bombay. For purposes of its business it borrowed money from time 
to time from Banks on joint promissary notes executed by it and by 
others with joint and several liability. On September 26, 1949, the 
respondent borrowed Rs. 1,00,000 from the Bank of India on a pronote execut- 
ed jointly with one Kishorilal. Out of this amount a sum of Rs. 50,000 was 
taken by the respondent for purposes of its business and the rest by Kishorilal. 
Kishorilal however failed to meet his liability and became a bankrupt. The 
respondent had therefore to pay the Bank the whole amount, t.e., Rs. 1,00,000 
with interest. Out of the'amount taken by Kishorilal the respondent received in. 
the accounting year, from the Official Assignee, a sum of Rs. 18,805 and claimed 
the balance, i.e., Rs. 31,740 as deduction. The accounting year was from August 
26, 1949 to July 17, 1950; the assessment year being 1951-52 .This claim was 
disallowed both by the Income-tax Officer as well as the Appellate Assistant 
Commissioner. On Appeal to the Income-tax Appellate Tribunal this sum was 
allowed as an allowable deduction under section 10 (2) (zv) of the Income-tax 
Act and as business loss. 


At the instance of the Commissioner a case was stated to the High Court” 
of Bombay by the Income-tax Appellate Tribunal. In the statement of the case e 
which was agreed to by both parties the Tribunal said: 

“For the purpose of his business, he borraws from time to time money on joint and 
several liability from banks. The Commercial practice is to borrow money from banks on 
joint and several liability. An illustration will explain what we mean. A and B require 
Rs. 50,000 each. They find that the Bank would not advance Rs. 50,000 to each on his 
individual security. They however, find that the Bank would be prepared to advance 
Rs. 1,00,000 on their joint and several liability. They take Rupees one lac on joint and 
several liability and then divide the money equally between themselves." š 
It also found that the Banks advanced monies to some constituents on their 
personal seeurity also but they had to pay a higher rate of interest than when 
the money was borrowed on joint and several responsibility; that Rs. 1,00,000 
Borrowed from the Bank was in accordance with the commercial: practice of 
Bombay. , 


"On these facts the following two questions of law were referred to the High 
Court:— e 
“(1)e Whether the assessee's claim is sustainable under section 10 (2) (rv) of the 
ct? ` 


2 . t » 
t e e 
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g 
(2) Whether the Asessee’s claim that the loss was a business loss and, therefore, allow- 
* able as a deduction in computing the profits of the assessee’s business is sustainable under 
law?” 
e 


Both these questions were answered in favour of the respondent and against the 
appellant. 


` Counsel fr the Commissioner challenged the findings of the Tribunal in 
regard to fhe existence of commercial practice in Bombay but this ground of 
attack is not available to him because not only did the Tribunal give this finding 

. inits Order, but in the agreed statement of the ease also this finding was repeated 
as is shown by the passage quoted above. The High Court also has proceeded 
on the basis of this commereial praetiee. In the judgment under appeal the 
learned Chief Justice said: 


"The finding of the Tribunal ig clear and explicit that what the assessee was doing 
was not something out of the ordinary, but in borrowing this money, on joint and several 
Mability he was following a practice which was established as a commertial practice. 
"Therefore, the transaction was clearly in the course of the business and incidental to the 
business and it is this transaction which resulted in a loss to the assessee, he having to 
pay the liability of the surety.” - 


e Therefore this appeal has to be decided on the basis that a commercial practice 
of financing business by borrowing money on joint and several liability was 
established. 


It was argued on behalf of the appellant that this Court in Madam Gopal 
Bagla v. Commissioner of Income-tax, West Bengait, had decided against the 
allowability of such losses. But the facts of that case when carefully serutinised 
are distinguishable and the decision does not support the contentions of the 
appellant. No doubt certain features of that case and the present one are 
similar but they differ in essential features. In that case ihe assessee was & 
timber merchant who obtained a loan of Rs. 1 lakh from the Bank of India on 
the joint security of himself and one Mamraj, which the assessee paid off. 
Mamraj also obtained a loan of Rs. 1 lakh on the joint security of himself and 
the assessee. Mamraj became an insolvent and the assessee had to pay the whole 
of the amount borrowed with interest thereon. The assessee there received a 
certain amount of money by way of dividends from the Receiver and the balance 
he wrote off as bad debt in the assessment year and claimed it as an allowable 
deduction under section 10. The High Court there held that the debt could 
not be said to be a debt in respect of the business of the assessee as he was not 

*carrying on the- business of standing surety for other persons nor was he a 
money-lender, he being simply a timber merchant; that it had not been establish- 
ed nor was it alleged that he was in the habit of standing surety for other 
persons ‘‘along with them for purposes of securing loans for their use and 
benefit” ‘and even if money had been so borrowed and there had been a loss the 
loss would have been a capital loss and not a business loss to the assesse: This 
statement of the law was approved by this Court but there mutuality, as an 
essential ingredient of the custom established, was found to be lacking as is 
shown by the following passage from the judgment of the Court. 


“The custom stated before the Appellate Assistant Commissioner was that persons 
carrying on business in Bombay used to borrow monies on joint security from the Bankse 
in order to facilitate getting financial assistance from the Banks and that too at lower. 
rates of interest. A business man could procure financial assistance from Banks on his 
own, but he would in that case have to pay a higher rate cf interest. He would have to 
pay a lower rate of interest if he could procure as surety. another businessmane who would 


sen a 
I. 1956 S.C.J. 668: (1956) 2 M.L.J. (S.C.) 60: 1956 An. W.R. (S.C.) 254: (1956) S.C. R. 551. 
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‘be approved by the Bank. This, however, did not mean that mutual Sccommodation by 

businessmen was necessarily an ingredient part of that custom. A could procure B, C or* 
D to join him as surety in order to achieve this objective, but it did not necessarily follow 
that if 4 wanted to procure B, C or D to thus join him as surety he could only do'so if 
he in his own turn joined B, C or D as surety in the loans which B, C or D procured in 
their turns from the Banks for financing their respective businesses. Unless th&t factor 
was established, the mere procurement by 4 of B, C or D as surety would not be. suff- 
cient to establish the custom sought to be relied upon by appellant so as to make the 
transaction of his having joined Mumraj Rambhagat as surety in the foan procured by 
Mumraj Rambhagat from Imperial Bank of India, a transaction in the course of carrying 
on his own timber business and to make the loss in the transaction a trading loss or a - 


bad debt of the timber business of the appellant.” 
Continuing at page 558 it was observed: 


“There were thus elements of mutuality and the essential ingredient in the cargying : 
on of the money-lending business, which were elements of the custom proved in that case, 
both of which are wanting in the present case Before us." 


Mr. Palkhivala for the respondent rightly argued that Madam Gopal Bagla’s 
caset, was decided against the assessee because the custom of persons standing 
surety for each other for borrowing money and the element of mutuality which 
"was an essential ingredient in the case of Commissioner of Income-taz, Madras v. 
S. A. 8. Ramaswamy Cheitior?, was not proved. In the latter case it was 
established that there was a well-recognised custom amongst Chettiars of raising* 
funds for their business of money-lenders by the execution of joint pronotes and 
that if a loss was sustained by one of the exécutants having to pay the whole 
on account of inability of the other it was a deductible loss. 


The appellant also relied on a judgment of the Madras High Court in Com- 
missioner of Income-taz v. S. R. Subramanya Pillai? In that case the 
assessee was a book-seller who from time to time jointly with another person 
borrowed money out of which he employed a portion in his business. One of 
such amounts borrowed was Rs. 16,200 out of which the assessee took Rs. 10,450 
for his business needs and the other debtor took the balance. The latter became 
insolvent and the assessee had to pay the whole of the money borrowed and 
claimed it as allowable deduction under section 10 (2) (xi) or section 10 (2) 
(xv) of the Aet or as business loss and it was held that he was not entitled, be- 
cause the loss sustained by the assessee was too remote from the business of 
book-selling carried on by him and was not sufficiently connected with the trade 
and therefore fell outside the range of those amounts which could properly be 
brought into proofit and loss account of the business. The decision in Commis~ 
stoner of Income-taz v. S. A. S. Ramaswamy Chettiar?, was there distinguished å 
on the ground that the decision must be confined to its own peculiar facts and did 
not apply to business as the one in Subramanya Pillai's case. The folllowing 
passage from the judgment of Viswanatha Sastri, J., in that case is relevant :— 


“But there the business was one of money-lending and the Court found that° according 
to the well-known and well-recognised mercantile custom of Nattukottai bankers, they were 
in the habit of raising funds which formed the stock-in-trade of their money-lending 
usiness by the execution'of joint promissory notes in favour of bankers. That was appa- 
rently the usual technique of obtaining credit adopted by the Nattukottai Chetti commumity 
money-lenders. In the context this Court held that where a Nattukottai Chetti money- 
lender paid off in their entirety the debts jointly dte by him and another as a result of 
the latter's inability to pay, the loss sustained as a result of this transaction was a loss of 
éhe money lending business itself and therefore a deductible item in computing profits." 


.In thesinstant case it has been found that there was a well-recognised com- 
mercial practice in Bombay of carrying on business by borrowing money from 
—- cur Po le P A I. 
1. 41956) S.C.J. 668 : (1956) 2 M... (S.C) 2. (1946) 1 M.L.J. 330 : 14 I. T. R. 236. 
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Banks on joint“and several liability. It was a 
*borrower could borrow money at a lower rate "interest than he otherwise 
would have paid; that the respondent had, in accordance with the cémmercial 
practice, borrowed the money, the whole of which he had to return because the 
joiyt, promisor Kishori Lal had become bankrupt; mutuality was also held 
proved. “It cannot be said that the essential feature of the case now before us 
wis in principle djfferent from that of the Commissioner of Income-taz v. 8. A. S. 
Ramaswamy Chettiar’. In both cases the finding is that there is mutuality and 
, custom of borrowing money on joint pronotes for the carrying on of business. In 
our opinion in the circumstances proved in the present case, and on the facts 
‘established and on the findings given, the respondent was rightly held to be 
. entitled to deduct the loss which was suffered by him in the transaction in 
dispute. ~- 

Counsel for the appellant drew our attention to a Privy Council judgment 
Montreal Coke and Manufacturing Co. v. Minister of National Revenue?, but 
that case can have no application to the facts of the present case because it was 
found there as a fact that the assessees’s financial arrangements were quite dis- 
tinct from the activities by which they earned their income and expenditure 
incurred in relation to the financing of their business was not expenditure 
in the earning of their income within the statute. 


It was then contended that the loss of the respondent was a capital loss 
and for this again reliance was placed on the judgment of this Court in Madan 
Gopal Bagla’s case? and partieullarly on the observation at page 559 where 
Bhagwati, J., quoted with approval the observations of the High Court in the 
judgment but as we have pointed out the facts of that case are distinguishable 
and what was said there has no application to the facts and circumstances 
proved in the present case. i 

In our view the.judgment of the High Court is right and we therefore 
dismiss this appeal with costs. 


Appeal dismissed. 


SUPREME COURT OF INDIA. 
(Civil Appellate Jurisdiction). 
Present:—J. L. Kapur, M. HipAYATULLAM AND J. C. SHAH, JJ. 


R. G. S. Naidu & Co. (In all the Appeals) .. Appellants*® 
e v. : 
The Commissioner of Income-tax and Excess Profits 
Tax, Madras (In all the Appeals) .. Respondent. 


Excess Profits Tax Act (XV of 1940), section 15—Rule 9 of Schedule 1 of the Act— 
Applicability. 

It is manifest that by the assessment of income made on the assumption that the 
chargeable accounting period and the accounting period of the company tallied, there 
resulted under-assessment in the computation of tax liability for Excess Profits Tax, and 
it was open to the Tax Officer to take action under section 15 of the Excess Profits Tax 
Act and reopen the assessmenr for 1945-1946. m 

If, for the performance of the entire contract, remuneration is payable at rates stipa- 
dated, the profit earned out of that remuneration must be apportioned in the manner pro- 
vided by Rule 9 of Schedule I of the Act, if the performance of the contract extendse 
beyond the accounting period. 
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E. D. Sassoon & Co. L.' The Commissioner of Income-tax, Bombay, City, 
(1954) S CJ 77: (1955) 1 $.73 &. 313, distinguished. 
Appeals from the J udi and Order, dated the 16th March, 1955, sf the 
Madras High Court in Case Referred No. 43 of 1950, 


A. V. Viswanatha Sastri, Senior Advoeate, (R. Ganapathy Iyer, Advocate 
and G. Gopalakrishnan, Advocate of Gagrat and Co., with him), for Appellants. , 


Hardayal Hardy and D. Gupta, Advocates, for Respondent. e 


The Judgment of the Court was delivered by 


Shah, J.—These appeals relate to excess profits tax liability of the appel- l 
lants in respect of two chargeable accounting periods April 1, 1944 to March 31, - 
1945 and April 1, 1945 to March 31, 1946. ° 


The appellants were under an agreement, dated July 11, 1945, appointed 
managing agents for 20 years of the Coimbatore Spinning and Weavin 
Co. Ltd.—hereinafter referred to as the company. Prior to October 1, 19 : 
the appellants were the Managing Agents of the Coimbatore Mills Ageney Ltd. 
—hereinafter referred to as the Agency Company who were the Managing 
Agents of the Company. The year of account of the appellants ended on March 
31, of the Company on June 3, and the Agency Company on September 30.» 
Under the agreement by which the appellants were appointed managing agents, 
the following remuneration was provided: 


1. Office allowance at Rs. 1,500 per mensem; 

2. Commission at 1 per cent. on all purchases of cotton and stores and 24 
per cent. on all capital expenditure incurred from time to time; and f 

3. Commission at 10 per cent. on the net profits of the company due and 
payable yearly immediately after the accounts of the company were closed. 

For-the assessment year 1945-46, the appellants submitted a return of their 
income inclusive of the following items: j 


Ww. 
o 


1. Remuneration from the Agency Company .. Rs. 36,000. 

2 Commission at 10 per cent. on profits from the 
Ageney Company upto 30-9-1944 .. Rs. 87,958. 

3. Remuneration from company from 
1-10-1944 to 81-83-1945 .. Rs. 9,000. 

4. Commission at 1 per eent. on eotton and stores š 
purchased during this period .. Rs. 21,704. 


This return was aecepted by the Additional Income-tax Officer, Coimbatore 
I & II Circles, and the appellants were assessed to income-tax. Excess Profits 
tax was also worked out on the same basis for the chargeable aecounting period 
ending March 31, 1945. For the assessment year 1946-47, the appellants 
submitted a return of their income which included the following items: 


1. Remuneration from the company for one year from d 


1-4-1945 .. Rs 18,000. 

2 Commission at 10 per cent. on the.profits of the 

. company paid in December 1945 (1-10-44 to 
30-6-1945) .. Rs. 1,90,889. 

*9. Commission at 1 per cent. on purchases of cotton 
aud stores from 1-4-1945 to 30-6-1945 .. Hs 16,777. 


:. Commission at 2$ per cent. on capital expenditure 
i from 1-10-1944 to 30-6-1945 ' .. Rs 15690. 
e. 
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The Tax Officer in charge of the assessment directed that the commission 

‘on purchases and capital expenditure be taken into account for the year April 1, 
1945 jo March 31, 1946 and that the receipts be computed accordingly. The 
amount of Rs. 1,127 attributable out of item 4 was accordingly taken into the 
account of the previous year after reopening the assessment under section 34 of 
the Income-tax Act, and the commission on the profits of the company was 
apportioned between the period October 1, 1944 to March 31, 1945 and April 1, 
1945 to Jung 30, 1945, by the application of rule 9 of Schedule 1 of the Excess 
.Profits Tax Aet The Tax Officer also determined the proportionate commission 
payable under items 3 and 4, for the period ending March 31, 1946, and as à 
result of the apportionment, the liability of the appellants, original and revised, 
. for ineome-tax and excess profits tax for the assessment year 1945-46 and 
chargeable accounting period April, 1944 to M4arch 31, 1945, stood as follows: 


Original assessment of income-tax .. Rs. 1,04,654. 


e Excess profits tax .. Rs. 45,292. 
Revised figures 


Ineome-tax (loss) .. Rs. 36,182. 
Rs. 1,41,962-11-0. 


For the assessment year 1946-47 and chargeable accounting period April 
1, 1945 to March 31, 1946, tax liability was computed at: 


Income-tax .. Rs. 1,66,271. 
Excess profits tax .. Rs. 1,13,163-5-0. 


Excess profits tax "Lx 


The orders of assessment for ineome-tax and excess profits tax were con- 
firmed by the Appellate Assistant Commissioner and the Income-tax Appellate 
Tribunal. On the applications of the appellants for reference under section 66 
(1) of the Ineome-tax Act and section 21 of the Excess Profits Tax Act, the 
Tribunal drew up a statement of the ease and submitted the following four 
questions to the High Couri of Judicature at Madras. 


1. Whether on the facts and in the circumstances of the case, the Income-tax Officer] 
Excess Profits Tax Officer was right in taking action under section 34 and 15 of the Income- 
tax and the Excess Profits Tax Act? 


2. Whether on the facts and in the circumstances of this case, the provisions of rule 9, 
ection 1, were properly applied? 


' 3. Whether on the facts and in the circumstances of the case, the Income-tax 
Officer[Excess Profits Tax Ofücer was correct in including the proportionate commission 
income of Rs, 1,127 for income-tax assessment 1045-46 and Rs, 1,43,163 plus Rs. 1,127 for 
Ses Dons tax assessment Tax for the chargeable accounting period ending 31st March 
1945, an 


4. Whether on the facts and in the circumstances of the case, the proportionate com- 
misgon of Rs. 37,129 and Rs. 2,299 were rightly assessed for the assessment year 1946-47? 


The High Court answered all the questions against the appellants and in 
favour of the Department. Against the order passed by the High Court, these 
appeals have been preferred with certificate granted under section 66-A (2) o 
of the Income-tax Act read with section 21 of the Excess Profits Tax Act. | 


Two questions were eanvasesd in these appeals: À 
e 
1. Whether it was open to the Taxing Officer to re-open the assessmept for 
1945-46 ; and : . 4 


t 
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2. Whether the commission received by the appellants "was liable to be, 
apportioned under rule 9 of Schedule 1 of the Excess Profits Tax Act. 


The appellants maintained their books of account on cash basis and com- 
mission received from the company was credited after the accounts of «he 
company were closed. The amounts received by the appellants from the 
company were included in their return and assessment for the year 1945-46 wase 
completed for the purposes of the Excess Profits Tax by the Tax Ofgeer without 
apportionment appropriate to the chargeable accounting periods. In so doing, . 
the Tax Officer committed an error. He overlooked the fact that the chargeable, 
accounting period for the assessment of excess profits tax and the year of 
account of the company did not tally. Under section 15 of the Excess Profits - 
Tax Act, if the Tax Officer discovers, in consequence of definite information 
which has come into his possession that profits of any chargeable accounting 
period chargeable to excess profits tax have esaped assessment, or have been, 
under-assessed, he may serve on the person liable to pay such tax a notice con- 
taining all or any of the requirements which may be included in a notice 
under section 13 and may proceed. to assess or reassess the profits. The provision 
is substantially similar to section 34 (1) of the Income-tax Act before it was 
amended in the year 1948. It is manifest that by the assessment of income made. 
on the assumption that the chargeable accounting period and the accounting 
period of the company tallied, there resulted under-assessment in the computa- 
tion of tax liability for excess profits tax, and it was open to the Tax Officer 
to take action under section 15 of the Excess Profits Tax Act. 


Determination of the second question depends upon rule 9, Schedule 1, of 


the Excess Profits Tax Act. By section 2 (19) of the Excess Profits Tax Act, 
the expression ‘‘profits’’ means pofits as determined in accordance with Schedule 
1. That Schedule sets out rules for computation of profits for the purpose of the 
Excess Profits Tax Act; and by rule 9, it is provided in so far as it is material 


that: 


“Where the performance of a contract extends beyond the accounting period, there 
shall (unless the Excess Profits Tax Officer, owing to any special circumstances, other- 
wise directs) be attributed to the accounting period such proportion of the entire profits 
or loss which has resulted, or which it-is estimated will result, from the complete per- 
formance of the contract as is properly attributable to the accounting period, having regard 
to the extent to which the contract was performed therein.” 


The performance of the contract of managing agency extended beyond the 
period of account of the company which was July 1, 1945 to June 30, 1946: it 
covered parts of two accounting periods. The Tax Officer was therefore obliged 
to apportion to the chargeable accounting periods the entire profits resulting 
from the complete performance of the contract in proportions properly attribu- 
table to the accounting periods and this, he proceeded to do. Counsel for the 
appellants contends that the contracts contemplated by rule 9 are those of the 
nature of engineering or works contracts and the like where execution of the con- 
tract involves a profit making operation de die in diem and not contracts where 
remuneration is payable at a certain time for services performed throughout the 
stipulated period. Tt is true that remuneration was paid to the appellants after 
the expiry of the year of account of the company ; but the contract was one the 
performagee of which extended through the year of account of the company. 
The appellants were the managing agents of the company and they had to per- 
form their duties as managing agents for the whole year. It is not disputed 
that the contract of agency for 20 years is to be regarded for assessment of 
exces$ profits tax as an annual contract. The perfomance of the contract 
unmistakably cut across the accounting period is also manifest. The remunera- 

e 
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tion for performance of the contract igg—mot computed at daily 

* rate, but is computed on a percentage i the commission on the. 
profits of the company for the whole year, but $n that account, the contract. 
is not one in which performance does not extend throughout the year of account. 
Normally in a managing agency contract, the managing agent may not suffer: 
loss, but that does not rule out the application of rule 9 to managing agency 

, contracts. The terms in which rule 9 is enacted are general: the rule 
fis applicable to all contracts which are intended to be operative for a fixed 
period. if for the performance of the entire contract, remuneration is payable 
at rates stipulated, the profits earned out of that remuneration must be appor- 

. tioned in the manner provided by rule 9 if the performance of the contract 
contract extends beyond the accounting period. 


"The judgment of this Court in. E. D. Sassoon & Co., Lid. v. The Commis- 
sioner of Income Tax, Bombay City, on which strong reliance was placed by the 
appellants has no application to this ease. In that ease, M|s. E. D. Sassoon & 
Co., Ltd. who were managing agents of three different companies transferred 
the managing agencies to three other companies on several dates during the 
accounting year. A question arose in the computation of ineome-tax payable by: 
M|s. E. D. Sassoon & Co., Ltd., whether the managing agency commission was. 

eliable to be apportioned between M|s. E. D. Sassoon & Co., Ltd. and their 
respective transferees in the proportion of the serviees rendered as managing: 
agents for the respective periods of the accounting year. It was held by this. 
Court (Jagannadhadas, J., dissenting) that on a true interpretation of- the 
managing agency agreements in each case the contract of service between the 
companies and the managing agents was entire and indivisible and the remune- 
ration or commission became due by the companies to the managing agents only: 
on completion of definite periods of service and at stated intervals; that complete 
performance was a condition precedent to the recovery of wages or salary in 
respect thereof and the remuneration payable constituted a debt only at the end 
of each period of service completely performed, no remuneration or commission. 
being payable to the managing agents for broken periods; that no income was 
earned by or accrued to M|s. E. D. Sassoon & Co., Ltd. and as the transfer 
of the agencies did not include any income which E. D. Sassoon & Co., Ltd. 


had earned, they were not liable to be taxed under the Income-tax Act. -But. 


that was a case dealing with liability of the assessees who did not receive any- 
income and to whom no income had accrued to pay income-tax on the amounts. 
of remuneration paid to their transferees. The Court was not called upon to- 

e apply to income received by the assessee the principle of apportionment under 
rule 9 of Schedule 1 of the Excess Profits Tax Act, or any provision similar- 
thereto. It is rule 9 of Schedule 1 which attracts the principle of apportionment. 
The rule enunciated in M|s. E. D. Sassoon & Co's. case! has therefore. 
no applieation to this case, and the High Court was right in holding that the 
assessment made by the Excess Profits Tax Officer by apportionment of the com-. 
mission income between the chargeable accounting periods was correct. 


e The appeals therefore fail and are dismissed with costs. One hearing fee.. 


Appeal dismissed.. 


1. (1954) S.C.J. 771: (1955) 1 S.C.R. 313. 


DRAS (Shah, J.). 195) 
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.E COURT OF INDIA. ia 
Appellate Jurisdiction). - 


i r x 
PnazsENT:—J. L. KAPUR.M. HIDAYATULLAH AND J. C. SHaH, JJ. 
Bayyana Bhimayya and Sukhdevi Rathi .. Appellants* « e 
v. 
The Government of Andhra Pradesh .. Respondent. 


. ~% 
Madras General Sales Tax Act (IX of 1939), section 2 (b)—A. agreeing to, PUN 
gunnies from mills at certain rates for future delivery—Mills agreeing to give deliveries to 


third parties producing delivery orders from A—A charging extra to third parties to whom - 


he gave, delivery orders—Transactions if ‘sales’ by A to third parties liable to sales tax. 


A entered into contracts with Mills agreeing to purchase gunnies at a certain, rate 
for future delivery. A aleo entered into agreements with the Mills, by which the Mills 
agreed to deliver the goods to third parties if requested by 4. The Mills, however, did 
not accept the third parties as contracting parties but only ag agents of 4. Before the 
date of delivery, A entered into agreements with third parties, by which 4 charged somes 
thing extra from the third parties and handed over to them the delivery orders, whi 
were known as kutcha delivery orders. The Mills delivered the goods on such kutcha 
delivery orders to the third parties. It was contended by Æ that the agreement and deli- 
very of the kuicha delivery order did not amount to a sale of goods but was only an 
assignment of a right to obtain delivery of the gunnies; that there was only one transaction 
of sale between the Mills and the third parties, who, on the strength of the assignment® 
of the right to take delivery had received the goods from the Mills. Negativing the con- 
tention. 


Held: In so far as the third parties were concerned, they had purchased the goods 
by payment of an extra price, and the transaction must, in law and in fact, be considered 
a fresh transaction of sale between A and the. third parties. A delivery order is a docu- 
ment of title to goods and the possessor of such a document has the right not only to 
receive the goods but also to transfer it to another by endorsement or delivery. At the 
moment of delivery by the Mills to the third parties, there were, in effect, two deliveries, 
one by the Mills to A represented, in so far as the Mills were concerned, by 4f's agents 
the third parties, and the other, by 44 to the third parties as buyers from A. These two 
deliveries might synchronise in point of time, but were Separate, in point of fact and 


in the eye of law. There being two separate transactions of sale, tax was payable at 
both the points. . . 


Decision of the High Court in (1957) 1 An.W.R. 69, affirmed. 
State of Andhra v. Kolla Sree Ramamurthy, (1958) 2 An.W R. 298, distinguished. 


Appeals from the Order, dated the 23rd November, 1956, of the Andhra 
Pradesh High Court, Hyderabad, in Tax Revision Cases Nos. 17 & 18 of 1956.4 


C. K. Daptary, Solicitor-General of India (T. V. E. Tatachari, Advocate,’ 
with him), for Apellants. 


K. N. Eajagopal Sastri, Senior Advocate (D. Gupta, Advocate, with him), 
for Respondent. 


The Judgment of the Court was delivered by 


Hidayatullah, J.—These are two appeals on certifieates granted "by the 
High Court of Andhra Pradesh against a common judgment in a sales tax revi- 
sion filed by the appellants in the High Court. i 


The facts are as follows: In the year 1952-53, for which the assessméht 
of sales tax was in question, the appellants dealt in gunnies, and purchased. 
them from two Mills in Vishakapatnam District and in respect of which they 
gssued delivery orders to third parties, with whom they had entered into sepa- 
rate transactions. The procedure followed by the appellants was this: They 
first enteréü into contracts with the Mills agreeing to purchase gunnies at a 


certain rate for future delivery. Exhibit A-1 is a specimen of such contracts.. 
——e- 





*C.àÀ. Nos. 223 & 224 of 1960. g 14th December, 1960, 
'1. (1957) 1 An. WLR. 69. 


— 
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The appellantf also entered into agreements with the Mills, by which the Mils 
agreed to deliver the goods to third parties if requested by the appellants. The 
Mills, however, did not accept the third parties as contracting parties but only. 
as agents of the appellants. Exhibits A-2 and A-3 (a) are specimen agreements 
of, this kind. Before the date of delivery, the appellants entered into agree- 
ments with third parties, by which they charged something extra from the third 
parties and handed over to them the delivery orders, which were known ag 
kutcha delivery orders. Exhibits A-3 and A-4 are specimens of the agreement 


, And the défivery orders respectively. The Mills used to deliver the goods against 


the kutcha delivery orders along with an invoice and a bill, of which Exhibits 


| A-6 and A-7 are specimens respectively, and collected thé sales tax from the 


third parties. The tax authorities, however, treated the transaction between the 
appellants and third parties as a fresh sale, and sought to levy sales tax on it 
again, which the appellants, contended, was not demandable, as there was no 
second sale. 


* The appellants failed in their contentions before the Deputy Commercial 
Tax Officer, Guntur, and their appeals to the Deputy Commissioner of Commer- 
cial Taxes, Guntur and the Andhra Sales Tax Appellate Tribunal, Guntur, were 
unssuceessful. The appellants then went up in revision to the High Court 
eunder the Madras General Sales Tax Act, 1939 (as amended by Madras Act 
VI of 1951), but were again unsuccessful. The High Court, however, granted 
certificates, on which these appeals have been filed. 


The contentions of the appellants are that the agreement and the delivery 
of the kutch delivery order did not amount to a sale of goods, but was only an 
assignment of a right to obtain delivery of the gunnies, which were not in exist- 
ence at the time of the transaction with third parties, and were not appropriated 
to the contract, or, in the alternative, that this was only an assignment of a for- 
ward contract. They seem to have relied in the High Court upon the decisions 
of this Court reported in The Sales Tax Officer, Pilibhit v. Messrs. Budh 
Prakash Jai Prakash* and Poppatlal Shah v. The State of Madras?, to show 
that these transactions were not sales. These cases were not relied upon by the 
appellants before us, presumably because the High Court has adequately shown 
their inapplicability to the facts here. 


The learned Solicitor-General appearing for the appellants rested his case 
entirely upon the first contention, namely, that there-was only an assignment of a 
right to obtain delivery of the gunnies and not a sale. He contended that 

ethere was only one transaction of sale between the Mills and the third parties, 
who, on the strength of the assignment of the right to take delivery, had received 
the goods from the Mills. In our opinion, this does not represent the true 
nature of the transactions, either in fact, or in law. - 


To begin with, the Mills had made clear in their agreements that they were 
not recognising the third parties as contracting parties having privity with 
them, and that delivery would be given against the kutcha delivery orders to the 
thid parties as agents of the appellants. The Mills, therefore, recognised only 
the appellants as contracting parties, and there was thus a sale to the appellants 
from the Mills, on which sales tax was correctly demanded and was paid. In so 
far as the third parties were concerned, they had purchased the goods by pay-» 
ment of an extra price, and the transaction must, in law and in fact, be con- 
sidered a fresh transaction of sale between the appellants and the thitd parties. 
A delivery order is a document of title to goods (Vide section 2 (4) of the Sale 


ee Se 


r. (1954) S.C.J. 573: (1954) 2 M.L.J. 124: 2. (1953) S.C.J. 369: (1953) 1 M.I®J. 739: 
(1955) : S.C. R. 243. (1953) S.C.R. 677. 
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of Goods Aet), and the possessor of such a document has the right not only to | 
receive the goods but also to transfer it to another by endorsement or delivery. 

At the moment of delivery by the Mills to the third parties, there were, in effect, 

two deliveries, one by the Millsto the appellants, represented, in so far as the. - 
Mills were concerned, by the appellants’ agents, the third parties, and thé other, 

by the appellants to the third parties as buyers from the appellants. These two- 
deliveries might synchronise in point of time, but were separate, iw point of fact e 
and in the eye of law. If a dispute arose as to the goods deliveredQunder the 
kutcha delivery order to the third parties against the Mills, action could lie at 

the instance of the appellants. The third parties could proceed on breach of , 
contract only against the appellants and not against the Mills. In our opinion . . 
there being two separate transactions of sale, tax was payable at both the points, 

as has been corectly pointed out by the tax authorities and the High Court? 


The appellants relied upon at decision of the Andhra Pradesh High Court 
ün The State of Andhra v. Kolla Sreeramamurty, but there, the facts were 
different, and the Division Bench itself in dealing with the case, distinguished 
the judgment under appeal, observing that there was no scope for the applica- 
tion of the principles laid down in the judgment under appeal, because in the 
cited case, , 

"the property in the goods did not pass from the Mills to the assessee and thefe was? 
no: agreement of . sale of goods to be obtained in future between the assessee and 
the third party”. . : 

‘In the result, the appeals.fail, and are dismissed with costs. One hearing : 
fee. 


Appeals dismissed. 


SUPREME COURT OF INDIA. 
(Civil Appellate Jurisdiction). 
PnzsENT.—P. B. QAJENDRAGADKAR, K. N. Wancmoo AND K. C. Das 
GUPTA, JJ. 


Shri Ambiea Mills Co. Ltd. .. Appellant® 
i - ete mee, thy Ust 
| 9. x i ' i pte 
Shri S: B. Bhatt and another .. Respondents. 


Constitution of India (1950), Article 226—Scope-of jurisdiction under—Error of law 
apparent on the face of the record—Writ can assue to correci—Payment of Wages Act® E 
(IV of 1936), sections 15 and 22—Nature and extent of jurisdiction of authority under. 


The writ of certiorari can be issued not only in cases of illegal exercise of jurisdiction 
but also to correct errora of law apparent on the face of the record whether or not a 
certiorari can issue to correct an error of fact on the ground that the impugned finding 
of fact is not supported by any legal evidence. As to when an error of law can be said 
to be apparent on the face of the record it is difficult to lay down tests. In a sense it 
would be correct to say that an error of law which can be corrected by a writ of certiorart 
must be self evident and should not need elaborate examination of the record or memits. 
Though judicial opmions may differ whether an error of law is self-evident or not, it is 
usually not difficult to decide whether the impugned error. of law is apparent on the face 
of the record or not. 


[In the instant case the construction placed by the appellate authority on the clauses ir 
an agreememt was patently and- manifestly erroneous based on a plain misreading of the 
provisions and the High Court was within its jurisdiction in issuing the writ of certiorari to 
correct the error. It is not a case where two alternative conclusions are possible. ] 
wer Si a eS 

e 1. (1958) 2 An. W.R. 298. 
*C.A. No. 243 of 1959. - 12th December, 1960. 
e 
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The only claims which can be entertained by.the authority under section 15 of the Pay- 
* ment of Wages Act are claims arising out of deductions or delay made in payment of 
wages. The jurisdiction thus conferred on the authority to deal with these two categories 
of claims is exclusive; for section 22 of the Act provides that matters which fie within the , 
jurisdiction of the authority are excluded from the jurisdiction of ordinary civil Courts. 4 
But «he ‘limited and exlusive jurisdiction of the authority would extend to the determination. 
of incidental questions also. Thus where the only dispute is whether or not a parti- 
cular employee falls within one category or another, that would be incidental to the deci- 
sion of the manf question as to what the terms of the contract are and the auhority will 
have jurisdigéion to decide that question. . 
Appeal by Special Leave from the Judgment and Order, dated the 24th. N 
: April, 1958, of the Bombay High Court in Special Civil Application No. 874 of 


.* 1958. 


*M. C. Setalvad, Attorney-General for India (G. P. Vyas and I. N. 
Shroff, Advocate, with him), for Appellant. : 


Vithalbhai Patel, S. S. Shukla, C. T. Daru and E. Udayarathnam, 
Advocates, for Respondent No. 1. í 


The Judgment of the Court was delivered by 


Gajendragadkar, J.—The principal question which this appeal by Special 
eLeave raises for our decision, relates to the nature and extent of the jurisdie- 
tion conferred on the authority by section 15 of the Payment of Wages Act, 

(IV of 1936) (hereafter called the Act). This question arises in this 
way. The appellant Shri Ambica Mills Co. Ltd., is a textile mill working at 
Ahmedabad. Three of its employees named Punamchand, Shamaldas and 
Vishnuprasad made an application to the authority under section 16 of the Act 
and prayed for an order against the appellant to pay them their delayed wages. 
In order to appreciate, the contentions raised by the appellant disputing the 
validity of the respondents’ claim it is necessary to set out the background of 
the dispute in some detail. It appears that an award called the Standardisa- 
tion Award which covered the mill industry in Ahmedabad was pronounced by 
the Industrial Tribunal on April 21, 1948, in Industrial Reference No. 18 of 
1947. This award fixed the wages for different categories of workers working 
in the textile mills at Ahmedabad, but left over the question of clerks for future 
decision. Amongst the operatives whose wages were determined by the award 
the case of hand-folders was specifically argued before the Industrial Tribunal. 
The Labour Association urged that the rate of Rs. 36-9-0 awarded to them 
was too low and it was pomted out on their behalf that they did the same work 
28 cut-lookers did in Bombay where a head cut-looker was given Rs. 52—and a 
cut-looker Rs. 42-4-0. On the other hand the mill owners contended that the 
rate should have been fixed at Rs. 34-2-0 instead of Rs. 36-9-0. The Tribunal 
found it difficult to decide the point because enough evidence had not been 
produced.before it to show the kind of work that hand-folders were doing at. 
- Ahmedabad; that is why the Tribunal was unable to raise the wage, of hand- 
folders to that of eut-lookers in Bombay. However, it made a signifieant direc- 
tion in that behalf in these words: ‘‘At the same time’’, it was observed, ‘‘we 
desfre to make it elear that if there are persons who are doing cut-looking as 
well as folding, they should be paid the rate earned by the. eut-lookers in 
Bombay". This question has been considered by the Tribunal in paragraph 16 
of its award. - . 


The question of clerks, the decision of which had been adjournfü by the 
Tribunal was later considered by it and an award pronounced in that behalf. 
However, the said award was later terminated by the clerks in 1949,eand that 
led to an agreement between the Ahmedabad Mill Owners’ Association and the 
Textile Labour Association in the matter of wages payable to clerks. This 


4 


— 


° . : e "s E 
{zoò THE MADRAS LAW JOURNAL REPORTS (SUPREME COURT). , * [1961 


agreement was reached on June 22, 1949. Clauses (2) and (5) ofthis agreement | 
are material for the purpose of this appeal. Let us therefore read the two 
clauses: ` A 


*(2) That this agreement shall apply to all the Clerks. employed in the local mills, 
ie, persons doing clerical work, that is those who do routine work of writing, coeyang 
or making calculations and shall also include compounders and assistant compounders who 
are qualified and who are employed in the local mills. ë " 

5. A separate scale for those of the employees who occupy the positiop lower than 
i of a full-fledged Clerk but higher than that of an operative will be provided as | 
under :— - 


Rs. 40-3-70-EB-4-90-5-105. 


This scale will be applicable in case of ticket-boy, ticket-checker, coupons-seller, talley- ° 
boy, scale-boy, production-checker, thread-counter, cloth-measurer or yard-counter, " fine- 
reporter, cloth|yarn-examiner, department storeman,  cut-looker and those others who 
have not been included above but who can properly fall under the above category." 


After this agreement was thus reached persons doing the work of cute 
lookers began to feel that they were entitled to the benefit of elause 5 and some 
claims were put forth on that basis against the employers. Vishnuprasad and 
Punamchand applied before the authority (Applications Nos. 39 and 40 of * 
1954) and claimed delayed wages against the appellant on the ground tha} they, 
were entitled to higher wages under paragraph 16 of the award in Reference 
No. 18 of 1947. This claim was resisted by the appellant. The appellant 
urged that the applications were not maintainable under the Act, that they were 


barred. in view of an arbitration award which was then in operation and that on ° 


the merits the applicants were not doing the work of cut-looking. All these con- 


o 


tentions were rejected by the-authority. It examined the duties performed by: x 


the applicants, and it came to the conclusion that both the applicants were 
folders doing cut-looking, and consequently they were entitled each to 
Rs. 42-4-0 per month; in other words, the authority came to the conclusion 
that the applieants properly fell under the eategory specified in paragraph 16 
of the award referred. to above and as such they were entitled to recover the 
difference between Rs. 36-9-0 per month which was paid to each one of them 
and Rs. 42-4-0 which was due to each one of them. This decision was 
announced on September 2, 1954. 


On July 11, 1955, the present respondents moved the authority under 
section 16 of the Act. They urged that they were semi-clerks and occupied a, 
position lower than that of a full-fledged clerk and higher than that of an 
operative, and as such they were governed by clause 5 of the agreement and 
were entitled to increment provided by the said clause. This claim was resisted. 
by the appellant on several grounds. It was urged that the present applica- 
tions were barred by res judicata, that the authority had no jurisdiction to 
entertain the applications, and that on the merits the respondents” were not 
semi-clerks as contemplated by clause 5 of the agreement. On these conten- 
tions the authority raised four issues. It held against the respondents and in 
favour of the appellant omissues 1 and 2 which related to the plea of res judwata 
and the status of the respondents. In view of the said findings it thought it 
unnecessary to decide the two remaining issues which dealt with.the quantum of 

e amount claimed by the respondents. It appears that the question of jurisdic- = 
tion, though urged in its pleading by the appellant, was not raised as an issue l 
and has hot been considered by the authority. The finding of res judicata was 
recorded against Punamchand and Vishnuprasad. Shamaldas had not made 
any prevéous application and so'no question of res judicata arose against his 
application. His application was dismissed only on the ground that he could 
not claim the status of a semi-clerk. The same finding was recorded against 
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= 
the two other respondents. It appears that at the trial before the authority the 
parties filed a joint Pursis which enumerated the duties performed by the res- 
pontients in paragraphs 8 to 7. The authority took the view that 


e athe duties performed by them cannot be said to be the duties of persons doing the 
routine Work of writing, ccpying and making calculations". 


, In the result if was held that thé respondents were governed by the Standardisa- 


tion Award and did not fall under the subsequent agreement. 


This decision was challenged by the respondents before the District Judge 
who was the appellate authority under the Act. The appellate authority also 
was asked to consider the question of jurisdiction. It examined the relevant 
provisions of the Act and held that the authority had jurisdiction to entertain 
the’ applications made before it by the respondents. On the question of res 
judicata it agreed with the finding of the authority, and held that the claims 
made by Punamchand and Vishnuprasad were barred by res judicata. 
«Similarly, on the question of the status of the respondents it agreed that they 
were not semi-clerks. It is clear from the judgment of the appellate authority 
that in determining the status of the respondents, the appellate authority applied, 
the same test as was invoEed by the authority, and it considered the question as 


. to Whether the duties performed by the respondents were similar to the duties 


performed by clerks. It is obvious that the tests applied are tests relevant to. 
the employees falling under clause 2 of the agreement, and.since the application 
of the said test led to th» conclusion that the respondents did not fall under 
clause 2 the appellate authority held that clause 5 was inapplicable to them; 
in other words, the judgments of both the authority and the appellate authority 
clearly show that they tock the view that clause 2 was wholly determinative of 
the issue, and that unless an employee fell under clause 2 he cannot claim to 
be covered by any part of the agreement including clause 5. That is why the 
appeals preferred by the respondents were dismissed by the appellate authority 
on September 2, 1954. 


_ These appellate decisions were challenged by the respondents by filing a 
writ petition under Articles 226 and 227 of the Constitution before the Bombay 
High Court. The Bombay High Court has held that the decision of the appel- 
late authority was patently erroneous in law in that it proceeded on the assump- 
tion that unless clause Z of the agreement was satisfied clause 5 would be: 
‘inapplicable. It also held that the finding concurrently recorded by the autho- 
Titles below on the question of res judicata against two of the respondents was 
manifestly erroneous. On these findings the High Court allowed the writ peti- 
tion filed by the respondents, set aside the orders of the authorities below and 
pent the ease back to the authority for.dealing with it in accordance with law’ 
in the light of the judgment delivered by the High Court. It is against this 
decisions that the appellant has preferred the present appeal by Special Leave. 


The first contention which the learned Attorney-General has raised before 
us on behalf of the appellant-is that the High Court has exceeded its jurisdic- 
tien under Articles 226 ani 227 in interfering with the decision of the appellate 
authority. He contends tkat at the highest the error committed by the appellate 
authority is one of law but it is not an error apparent on the face of the record, 
and he argues that it was not within the competenée of the High Court to sit in 
appeal over the judgment of the appellate authority and examine meticulously 
the correctness or the propriety of the conclusions reached by it. œ 

The question about the nature and extent of the jurisdiction of the High 
Courts in issuing a writ cf certiorari under Article 226 has been the subject- 
matter of several decisions of this Court. It is now well settled that the said 
writ can be issued not only in cases of illegal exercise of jurisdiction but also 
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- . . 
+o correct errors of law apparent on the face of the record. In this connection , 


it may be pertinent to refer to the observations made by Denning, L. J., in Rex 
v. Northumberland Compensation Appeal Tribunal. "The writ has been 
supposed to be confined to the correction of excess of jurisdiction", observed, 
Lord Justice Denning, . ee 
“and not to extend to the correction of. errors of law; and several judges have said 


as much. But the Lord Chief Justice has, in the present case, restored “certiorari to its ° 


rightful position and shown that it can be used to correct errors of law wéejch appear 
on the face of the record even though tliey do not go to jurisdiction." 


There is no doubt that it is only errors of law which are apparent on the face . 
of the record that can be corrected, and errors of fact, though they may be e 


apparent on the face of the record, cannot be corrected (Vide: Nagendra Nath 
Bora and another v. The Commissioner of Hills Division and Appeals, Assam 
and others? It is unnecessary for us to consider in the present appeal whether 
or not a certiorari ean issue to correct an error of fact on the ground that the 
impugned finding of fact is not supported by any legal evidence. Thus it would* 
be seen that the true legal position in regard to the extent of the Court's juris- 
diction to issue a writ of certiorari ean be stated without much difficulty. 
Difficulty, however, arises when it is attempted to lay down tests for determining 


when an error of law can be said to be an error apparent on the face of the, 


record. Sometimes it is said that it is only errors which are self-evident, that is 
to say, which are evident without any elaborate examination of the merits that 
can Be corrected, and not those which can be discovered only after an elaborate 
argument. In a sense it would be correct to say that an error of law which 
ean be corrected by a writ of certiorari must be self-evident; that is what is 
meant by saying it is an error apparent on the face of the record, and from that 
point of view, the test that the error should be self-evident and should not need 
an elaborate examination of the record may be satisfactory as a ‘working test in 
a large majority of cases; but, as observed by Venkatarama Ayyar, J., in Hari 
Vishnu Kamath v. Syed Ahmad Ishaque and others’, 

“there must be cases in which even this test might break down because judicial opi- 
nions also differ; and an error that may be considered by one judge as self-evident might 
not be so considered by another." ; i 
Judicial experience, however, shows that though it cannot be easy to lay down 
an unfailing test of general application it is usually not difficult to decide 
whether the impugned error of law is apparent on the face of the record or not. 

‘What then is the error apparent on the face of the record which the High: 


Court has corrected by issuing a writ of certiorari in the present ease? According e 


to the High Court the construction placed by the appellate authority on clauses 
2 and 5 of the agreement is patently and manifestly erroneous. The appellate 
authority held on a construction of the said two clauses that clause 2 was the 
determinative clause, and that unless an employee satisfied the requirements: 
of the said clause he could not claim the benefit of clause 5. In deciding 
whether the High Court should have issued the writ or not it is 
necessary to examine the said two clauses. On looking at - tye 
two clauses it seems to us that the conclusion is inescapable that the error com- 
mitted by the appellate authority is manifest and obvious. Clause 2 applies to 
clerks employed in the local mills, and as such it describes the nature of the 
Work which is required to be done by persons falling under that clause. 
Clause 5, om the other hand, obviously provides for a separate scale for those 
employees who are not clerks nor operatives; these employees 
occupied g position higher than that of an operative and below that 


1. L.R? (1952) 1 K.B. 338. 3. (1955) S.C. ]. 267 : (1955) 1 M.L.J. (S.C. 
2. (1958) 8.C.J. 798 : (1958) S.C.R. 1240. 157 : (1955) 1 S.C.R. 1104at 1123. ` 
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of a full-fledged clerk. Therefore there is no dogMt that persons falling under 
clause 5 cannot fall under clause 2,. and should fot therefore be expected to 
satisfy the test prescribed by the said clause. bare perusal of the list of 
employees specified by designation as falling und clause 5 will show that the 
application of the test waich is relevant under elàtise 2 would in their case be 
wholly inappropriate and irrelevant. Therefore, in our opinion, the error 
committed by*the appellate authority was of such a manifest character that the 
High Cowet was justified in correcting the said error by the issue of a writ of 
certiorari. The question involved in the decision of the dispute is not so much 


- of construction of the dceument as of giving effect io the plain terms of the 


document. If clause 5 expressly provides for employees not falling under 
elause 2, and if that intention is clarified by the list of designations which fall 
under clause 5 and yet the appellate authority read that clause as subject toi 
clause 2, that must be regarded as an error patent on the face of the record. It 
is not a case where two alternative conclusions are possible; it is a case of plain 
‘misreading of the two prcvisions ignoring altogether the very object with which 
the two separate provisions were made. In our opinion, therefore, the conten- 
tion raised by the learned Attorney-General that by issuing the writ the High 
‘Court has exceeded its jurisdiction is not well-founded. 


° That takes us to the second, and in fact the principal, contention which 
has been seriously argued before us by the learned Attorney-General. He urged 
that the applieations made by the respondents! Union on behalf of the three 
employees were ineompetent under section 15 of the Act and the authority 
exceeded its juridiction in entertaining them. It is true that this point was 
not specifically urged before the authority, but it appears to have been argued 
before the appellate authority and the High Court, and it is this contention 
which raises the problem of construing section 15 of the Act. The case for the 
appellant is that the jurisdiction conferred on the authority under section 15 is 
a limited jurisdiction, and it would be unreasonable to extend it on any infer- 
ential ground or by implieation. | 


The scheme of the Act is clear. The Act was intended to regulate the 
‘payment of wages to certain classes of persons employed in industry, and its 
object is to provide for a speedy and effective remedy. to the employees in 
respect of their claims arising out of illegal deductions or unjustified delay made 
in paying wages to them. With that object section 2 (vi) of the Act has defined. 
wages. Section 4 fixes the wage period. Section 5 prescribes the time of pay- 
ment of wages; and secticn 7 allows certain specified deductions to be made. 
* Section 15 confers jurisdiction on the authority appointed under the said sec- 
tion to hear and decide for any specified area claims arising out of deductions 
from wages, or delay in payment of wages, of persons employed or paid in that 
area. lf is thus clear that the only claims which can be entertained by the 
authority are claims arising out of deductions or delay made in payment of 
wages. The jurisdiction thus conferred on the authority to-deal with these two 
categories of claims is exclusive; for section 22 of the Act provides that matters 
wich lie within the jurisdiction of the authority are excluded from the juris- 
dirtion of ordinary civil Courts. Thus in one sense the jurisdiction conferred on 
the authority is limited by section 15, and in another sense it is exclusive as 


preseribed by section 22. e 


In dealing with claims arising out of deductions or delay made ‘ia payment 
of wages the authority inevitably would have to consider questions inciderttal 
to the said matters. In datermining the scope of these incidental questions 

' care must be taken to see that under the guise of deciding incidental matters the 
limited jurisdiction is not unreasonably or unduly extended. Care mut also 
be taken to see that the scope of these incidental questions is not, unduly limited. 

e 
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imited jurisdietion eonferred on the authority. 
as to what eould be reasonably regarded as 
o to the definition of wages prescribed by section 
. 2 (vi). Section 2 (vi) as Mj then stood provided, inter alia that ‘wages’ 
means all remuneration capile of being expressed in terms of moneye which : 
would, if the terms of the eontraet of employment, express or implied, were 
fulfilled, be payable to.a person employed in respect of his emplyment or of 
work done in such employment, and it includes any bonus or other sdditional 
remuneration of the nature aforesaid whieh would be so payable and any sum 
payable to such person by reason of the termination of his employment. It also- 
provided that the word ‘‘wages’’ did not include five kinds of payments specified. 
in clauses (a) to (e). Now, if a claim is made by an employee on the ground, of 
alleged illegal deduetion or alleged delay in payment of wages several relevant 
facts would fall to be considered. Is the applicant an employee of the 
opponent?; and that refers to.the subsistence : of the relation between the 
employer and the employee. If the said fact is admitted, then the next question" 
would be: what- are the terms of employment? Is there any contract of 
employment in writing or is the contract oral? If that is not a point of dispute 
between the parties then it would be necessary to enquire what are the terms 
of the admitted contract. In some cases a question may arise whether. the 
contract which was subsisting at one time had ceased to subsist and the relation- 
ship of employer and employee had come to an end at the relevant period. In 
regartl to an illegal deduction a question may arise whether the lockout declar- 
ed by the employer is legal or illegal. In regard to contracts of service some- 
times parties may be at variance and may set up.rival contracts, and in such a 
ease it may be necessary to enquire which contract was in existence at the, 
relevant time. Some of these questions haye in fact been the subject-matter 
of judicial decisions. (Vide: A. R. Sarin v. B. C. Patil’; Vishwanath 
Tukaram v. The General Manager, Central Railway, V. T., Bombay? and 
Maharaja Sri Umaid Mills, Lid. v. Collector of Pali and others? ; but we do 
not propose to consider these_possible questions in the present appeal, because, 
in our opinion, it would bc 5 :xpedient to lay down any hard and fast or 
general rule which would afiord a determining test to demareate the field of ' 
incidental facts which can be legitimately considered by the authority and those 
which cannot be so eonsidefed. We propose to confine our decision to the facts 
ün the present case. 


ineidental questions let us re: 


What are the facts in the present case? The relationship of employer and 
employee is not in dispute. It "is.admitted that the three workmen are 
employed by the appellant;.and do the work of bleach-folders. These folders 
are classified into Uttarnars and Chadhavnars. Indeed, the items of work 
assigned to these categories of folders are admitted. The appellant contends 
that the employment of the three workmen is governed by the Award which is 
in‘ operation, whereas the respondent Union’ contends that they are governed 
by clause 5‘of the subsequent agreement. It is common ground that both the 
Award and the agreement are in operation in respect of the persons govern®d 
respeetively by them, so that it is not disputed by the appellant that the persons 
who are specified by their designation under clause 5 would be entitled to the 
benefit of the said clause and would not be governed by the Award. Tf au 
employee is.ealled a cut-looker by any mill he would naturally fall under 
elause 5; in other words, all the specified categories of employees named by 
designation in that clause would not be governed by the Award though at onè 


+o 





1. $3 Bom.L.R. 674. je 3. (1960) 2 L.L.]. 364. 
2. 59 Bom.L.R. 892. : 
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oe 
* stage they were treated as operatives but they would be governed by clause 5 


of the agreement; and if 4 person bearing that designation applied under sec~ 
tiom 15 of the Act his application would be competent. The appellant’s argu- 
ment, however, is that when the last part of clause 5 refers to other employees 
‘Sho leave not been included above but who can properly fall under the above 
category”? no designation is attached to that class, and in such a case it would 
be necessary to enquire whether a particular employee can properly fall under 
the said #ategory, and tkat, it is urged, means that such an employee cannot 
apply under section 15 but must go to the industrial Court under the ordinary 
industrial law. Thus the controversy between the parties lies within a very 
uarrow compass. An employee designated as a cut-looker can apply under 
section 15 and obtain relief from the authority; an employee not so designated 
but falling under the said category by virtue of the work assigned to him, it is 
said, cannot apply under section 15 because the authority cannot deal with the 
question as to whether th» said employee properly falls under the said category 
“or not. In our opinion, on these facts, the question as to whether a particular 
employeee is an operative falling under the Award or one who is above an opera- 
tive and below the clerk falling under clause 5 is a question which is so inti- 
mately and integrally connected with the problem of wages as defined under 
e section 2 (vi) that it would be unreasonable to exclude the decision of such a 
question from the jurisdiction of the authority under section 15. If a contract 
of employment is admitted and there is a dispute about the construction of its 
terms, that obviously falls within section 15 of the Act. If that is so, wlfat is 
the difference in principle where a contract is admitted, its terms are not in dis- 
pute, and the only point in dispute is which of the two subsisting contracts 
applies to the particular employee in question. If the appellant’s argument 
were to prevail it would lead to this anomalous position that if a general contract 
of employment provides for payment of wages to different categories of em- 
ployees and describes the said categories by reference to the duties discharged 
by them, none of the employees can ever avail himself of the speedy remedy 
provided by section 15 oZ the Act. In such a case every time a dispute may 


, arise about the duties assigned to a partieular employee before his wages are 


determined. In our opin:on, to place such an artificial limitation on the limits 
of the jurisdiction conferred on the authority by section 15 is wholly unreasona- 
ble. That is the view taken by the High Court in the present case and we see 
no reason to differe from :t. . 


The question about the nature and seope of the limited jurisdiction eon- 
ferred on the authority urder section: 15 has been considered by the Court in the 
ease of A. V. D'Costa v. B. C. Patel and another!. In that ease the scheme 
of the Act has been examined by Sinha, J., as he then was, who spoke for the 
majority view, and it has been held that 


"jf an employee were tọ say that his wages were Rs. 100 per month which he 
actually received as and wher they fell due but that he would be entitled to higher wages. 
if his claims to be placed cn the higher wages scheme had been recognised and given 
effect to, that would not be a matten within the ambit of the authoritys jurisdiction. 
The authority has the jurisdiction to decide what actually the terms of the contract 
between the parties were, tha- is to say, to determine the actual wages; but the authority 
has no jurisdiction to determine the question of potential wages". 


e 

The Court took the view that the employee's complaint in that ease fell within 

the latter illustration. Tt would thus be seen that according to this Gecision the 

authority has jurisdietion to determine what the terms of the contraet between 

the parties are, and if tne terms of the coritract are admitted afd the only 
e 


I. (1955) S.O.]. 263 : (1955) 1 M.L.J. (S.C.) 213 : (1955) 1 S.CR. 1353- 
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dispute is whether or not a particular employee falls within one category or » 


another, that would be incidental to the decision of the main question as to what 
the terms of the contract are, and that precisely is-the nature of the dispute 


between the parties in the present case. rre 


The learned Attorney-General has relied very strongly on the decision of 
the Bombay High Court in Anthony Sabastin Almeda v. R. M. T. Taylor. 
In that case the employer and the employee went before the Court on the basis 
of different contracts and the Court held that it was not within the jurisdiction 
of the authority to decide which of the two contracts held the field, which of 
them was subsisting, and under which of them the employer was liable to pay 
wages. It would be clear from the facts in that case that two rival contracts 
were pleaded by the parties, according to whom only one contract was subsisting 
and not the other, and so the question for decision was which contract was really 
subsisting. We do not purpose to express any opinion on the correctness of 
the view taken by the Bombay High Court on this question. All we are con-e 
cerned to point out is that in the present appeal the dispute is substantially 
different. Both contracts admittedly are subsisting. The only point of 
dispute is: do the three workmen fall within the category of cut-lookers or do 


they not? If they do then clause 5 applies; if they do not'the Award will come e 


into operation. That being so, we do not see how the decision in Almeda’s 
case* can really assist the appellant. 


$n this connection we may point out that it is common ground that in 
Ahmedabad textile mills do not have a class of employees called eut-lookers as 
in Bombay. The work of cut-looking along with other kind of work is done by 
bleach-folders and other folders. That was the finding made by the authority: 
on an earlier occasion when Punamchand and Vishnuprasad had moved the 
authority under section 15 of the Act The learned Attorney-General has 
strenuously contended that it is unfair to give the same pay to the three workmen 
who are doing the work of cut-lookers only for a part of the time and were 
substantially doing the work of bleach-folders; that, however, has no relevance 


in determining the present dispute. The only point which calls for decision . 


is whether or not the work done by the three respondents takes them within the 
category of cut-lookers specified under clause 5, and as we have already pointed 
out, on an earlier occasion the authority has found in favour of two of the three 
respondents when it held that they were folders doing eut-looking. If the said 


finding amounts to res judicata it is in favour of the two respondents and not ` 


in favour of the appellant; that is why the learned Attorney-General did not 
seriously dispute the correctness of the decision of the High Court on the ques- 
tion of res judicata. 


In the result the appeal fails and is dismissed with costs. omar 
; Appeal dismissed. 


1. 58 Bom.L.R. 899. 
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SUPREME COURT OF INDIA. 
3 (Civil Appellate Jurisdiction). 

Present :—J. L. Kapur, M. HipAYvATULLAH AND J. C. SHAB, JJ. 
K.'R. ©. S. Balakrishna Chetty & Sons & Co. .. Appellant* 


v. 
The State of Madras .. Respondent. 
e 


Madras General Sales Tay Act (IX of 1939), section 5—Exemption under licence ceases 

. on breach of conditions in licence. 

° On a proper interpretation of section 5 of the Madras General Sales Tax Act it only 
means that the exemption uncer the licence is conditional upon the observance of the condi- 
tiong prescribed and upon the restrictions which are imposed by and under, the Act whether 
in the Rules or in the licence itself; that is, a licensee is exempt from assessment as long 
as he conforms to the conditiors of the licence and not that he is entitled to exemption whether 
the conditions upon which th» licence is given are fulfilled or not. The use of the words 
#subject to" has reference tc effectuating the intention of the law and the correct mean- 
ing is “conditional upon.” 

Appeals from the Judgment and Decreé, dated the 18th February, 1955, of 
the Madras High Court in Second Appeals Nos. 2088 and 2089 of 1950t 


s N. R. Raghavachariar, Advocate and K. R. Krishnaswami, Advocate for 
T. V. R. Tatachari, Advocate for Appellant. 


ER. Ganapathi Iyer and D. Gupta, Advocates, for Respondent. ^ 


The Judgment of th» Court was delivered by 


Kapur, J.—Two suits were brought by the appellants for a declaration 
against the levy of sales tax by the State of Madras and an injunction was also 
prayed for. Both the suits were decreed by the Subordinate Judge of Salem, 
and the decrees were confirmed on appeal by the District Judge of Salem. Two 
appeals were taken to the High Court by the State of Madras against those 
decrees and by a judgment, dated February 18, 1955, the decrees were set aside 

. by a common judgment. Against these decrees the appellants have brought 
. these appeals by a certificate of that Court. 


The appellants are merchants dealing in cotton yarn. They obtained a 
license under section 5 cf the Madras General Sales Tax Act (IX of 1939), 
hereinafter referred to as the ‘Act’. This license exempted them from assess- 
‘ment to sales tax under section 3 of the Act on the sale of cotton yarn and on 

e handloom cloth ‘‘subject to such restrictions and conditions as may be pres- 
eribed including as to lizense and license fees”. The license was issued on 
March 31, 1941 and was renewed for the following years. On September 20, 
1944, the Commercial Tax Authorities made a surprise inspection of the pre- 
mises ofthe appellants and discovered that they were maintaining two separate 
sets of account on the basis of one of which the appellants submitted theix 
returns to the Department. Because the other set of account books showed 
blgek-market activities of the firm Balakrishna Chetty was prosecuted and 
sentenced to six months’ -mprisonment for an offence connected with the breach 
of Cotton Yarn Control Order. During the pendency of those proceedings the 
Deputy Commercial Tax Officer made assessments for the years 1943-44 and 


1944-45, the tax for the former was Rs. 37,039 and for the latter Rs. 3,1409 


The appellants unsuccessfully appealed against these  assessmentsa&and their 
revisions also failed. On August 24, 1945, the appellants brought a suit for a 
declaration and injunction in regard to the first assessment alleging, that the 


*C. A. Nos. 490 and 491 of 1958. . 29th Novembee, 1960. 
T L.L.R. (1956) Mad. 728. : 
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assessment was against the Act. On September 2, 1946, a similar suit was + 
brought in regard to the second assessment. It is out of these suits that the 
present appeal has arisen. : 


The controversy between the parties centres round the interpretation | of 
the words ‘‘subject to"? in section 5 of the Act. The High Court has held tieat oh'a 
true interpretation of the provisions of the Act and the rules made thereunder, 
the observance of conditions of the license was necessary for the &vailability of 
exemption under section 5; that as the appellants had contravened thWee condi- 
tions they were liable to pay tax for both the years notwithstanding the license 
which had been issued to them under section 5 of the Act. 


It will be convenient at this stage to refer to the provisions of the Ach" 
whieh are relevant for the purpose of this appeal. 


Section 2 (b) “-“dealer’ means any person who carried on the business of buying or 
selling goods;". 


Section 2 \( P M “prescribed” means prescribed by, rules made under this Act;” 


Section 3 (1) “Subject to the provisions of this Act, every dealer shall pay in each year 
a tax in accordance with the scale specified below:— 


Cm EE f 


(b) if his turnover exceeds One half of 1 per cent. of xí 
twenty thousand rupees. i such turnover". 


Section 5 "Subject to such restrictions and conditions as may be prescribed, including 
the conditions as to licenses and license fees, the sale of bullion and specie, of cotton, 
of cotton yarn and of any cloth woven on handlooms and sold by persons dealing exclusively 
in such cloth shall be exempt from taxation under section 3." 


Section 13 "Every dealer and every person licensed under section 8 shall keep and 
maintain a true and correct account showing the value of the goods sold and paid by them; 
and in case the accounts maintained in the ordinary course, do not show the same in an 
intelligible form, he shall maintain a true and correct account in such form as may be 
prescribed in this behalf :”. 


The following rules are relevant for the purpose of this appeal and we quote the 
relevant portions: 


Rule 5 "(1) Every person who— 


(qp RT du cnc ame ee wanes 

(b) deals with cotton andlor cotton yarn, 

(2m EID" 

(d), iossteue cacy ERI  hrberée ols ertt os ke e gre 

(e) orien snb Ut dead ch eoe ; Shall if he desires to avail himself of the e 


exemption provided in sections 5 and 8 or of the concession of single point taxation provided 
in section 6, submit an application in Form I for à licence cote eed nee vez 


and the relevant portion of Form III is as follows: 





“Form III 

Í Cotton ee 
Licence to a «caler in ' Cotton yarn xU 
| cloth woven on handlooms. : 

See rule 6 (5). R 
? Licence No. -`> dated ^ .- O a 

having gaid a licence fee of Rs. 

“in words) Poa 
hereby ligensed as a dealer in CHORI an yarn|Cotton woven on handlooms for the 
year ending (place of business) subject 


to fhe provisions of the Madras General Salles Tax Act, 1939, and the rules made 
thereunder and to the following conditions :" 
e 
. 
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Rule 8. "Ewery licence granted or renewed under these rules shall be liable to can- 
cellation by the Deputy Coinmercial Tax Officer in the event of a breach of any of the 
mo of the Act, or pf the Rules made thereunder or of the conditions of the 

cente.” * 


e, The contention raised on behalf of the appellants was that as long as they 
held tfe licence it was immaterial if they were guiliy of any infraction of the 
law and that they were not liable to any assessment of sales tax under the provi- 
sions of the Act and the only penalty they incurred. was to have their licence 
cancelle@andlor be liable to the penalty which under the criminal law they had 
already suffered. The ecntention comes to this that in spite of the breaches of 
the terms and conditions of the licence, having a licence was sufficient for the 
purpose of exemption under the Act. This contention, in our opinion, is wholly 
untenable. Section 3 is the charging section and section 5 gives exemption from 
taxation but that section clearly makes the holding of a licence subject to restric- 
tions and conditions preseribed under the provisions of the Act and the Rules 
made thereunder because the opening words of that section are ‘‘subject to such 


° restrictions and conditions as may be preseribed." . 


Under section 18 an important condition imposed under the Act is the 
keeping by the dealer and every person licensed of true and correct accounts 
showing the value of. the goods sold and paid by him. Next there is rule 5 of 
the General Sales Tax Rules which provided that if any person desired to avail 
himself of the exemption provided in section 5, he had to submit an application 
in Form I for a licence and the Form of the licence shows that the licencg was 
subject to the provisions of the Act and the Rules made thereunder which 
required the licensee to submit returns as required and also to keep true 
accounts under section 18. This shows that the giving of the licence was subject 
to certain conditions being observed by the licensee and the licence itself was 
issued subject to the Act and the Rules. But it was contended that the words 
*'subjeet to” do not mean-‘‘conditional upon’’ but ‘‘liable to the Rules and the 
provisions’’ of the Act. So construed section 5 will become not only inelegant 
but wholly  meaningles. On a poper interpretation of the section 
it only means that the exemption under the licence is conditional 
upon the observance of the conditions prescribed and upon the 
restrictions which are imposed by and under the Act whether in the Rules or in 
the licence itself; that is, a licensee is exempt from assessment as long as he 
conforms to the conditions of the licence and not that he is entitled to exemption 


. Whether the conditions upon which the licence is given are fulfilled or not. The 


use of the words ‘‘subject to" has reference to effectuating the intention of the 
law and the correct meaning, in our opinion, is **conditional upon." 


The appellants have been found to have contravened the provisions of the 
Act as well as the Rules and therefore it cannot be said that they have observed. 
the conditions upon which the exemption under the licence is available. In that 
view of the matter, it was rightly held that they were not exempt from assess- 
ment under the Act. Tke appeals are therefore dismissed with costs. 


Appeal dismissed. 
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SUPREME COURT OF INDIA. z 
(Criminal Appellate Jurisdiction). 


Present :—B. P. Sınma, Chief Justice, S. K. Das, A. IK. SARKAR N. 
RAJAGOPALA AYYANGAR, AND J. R. MUDHOLKAR, JJ. A 


The State of Bombay i .. Aepellant* ` . 
v. i ~ 
Sa S. L. Apte and another - : .. Respondents. 


Constitution of India (1950), Article 20: (2) and General Clauses Act (X of 1897), sec- , 
tion 26—A pplication and scope—Conviction for offence under sections 405 and 409 of the 
Penal Code (XLV of 1860)—If bar to subsequent prosecution and punishment for offence 
under section 105 of the Insurance Act. (IV of 1938). 

To operate as a bar under Article 20 (2) of the Constitution the second prosecution and 
the consequential’ punishment thereunder, must be for “the same offence’. The crucial 
requirement therefore for attracting the Article is that the offences are the same, i.e., they 
should be identical. If, however, the two. offences are distinct, then notwithstanding that 
the allegations of facts in the two complaints might be substantially similar, the benefit of 
the ban cannot be invoked. ‘It is therefore, necessary to analyse and compare not the 
allegations in the two complaints but the ingredients of the two offences and see whether their 
identity is made out. Though the necessary ingredients of an offence under section 105 of e 
the-Insurance Act and those of an offence under Section -405 or 409 of the Penal Code 
are common they differ in the following: 

(1 Whereas under section 405 of the Penal Code the accused must be "entrusted" with 
property or with "dominion over that property", under section 105 of the Insurance Act the 


entrustment or dominion Over property is unnecessary; it is sufficient if the manager, direc- 
tor, etc., "obtain possession" of the property, 


Though section 26 of the General Clauses Act in'its opening words refers to "the act or « 
omission constituting an offence under two or more enactments”, the emphasis is not om 


Appeal from the Judgment and Order, dated the 2nd Mareh, 1956, of the 
Bombay High Court in Criminal Appeal No. 1258 of 1955. 


H. R. Khanna and R. H. Dhebar, Advocates, for Appellant. - 
N. S. Bindra, Senior Advocate, amicus quriae, for Respondents. 
The Judgment of the Court was delivered by 


* Rajagopala Ayyangar, J.—This appeal on a certificate under Article 134 
(1) of the Sonstitution granted by the High Court of Bombay, principally 
raises for consideration the application and scope of Article 20 (2) of the Con- 
stitution and section 26 of the General Clauses Act. 





*  *Cr. A. No. 63 of 1957. : 9th December, 1960. 


1] » „STATE OF BOMBAY v. S. L. APTE (Rdjagopala Ayyangar, F.). ary 


The factshecessary for the appreciation of the points involved in this appeal 


' are few and may be briefly stated. The two respondents—S. L. Apte and 


Misg Dwarkabai Bhat—were respectively the Managing Director, and the 
Managing Director of the Women’s department, of an Insurance Company by 
nge ‘he Long Life Insurance Company’ which had its headquarters at Poona. 
A power of attorney had been executed by the company in favour of the first 


. respondent in, June, 1942, under which he was vested with the power, control 


and possession inter alia of the moneys belonging to the company with a view 


to have them invested in proper securities. The second respondent as Manag- ~ 


ing Director also acted under another power of attorney executed by the com- 
pany in her favour in or about June, 1942, and by virtue thereof she was assist- 
ing the first respondent in maintaining the accounts of the company. While: 
the'respondents were thus functioning, an audit conducted in 1952 disclosed that 
considerable sums of money amounting to over Rs. 55,000 were shown as cash. 
balances with the first respondent. Further enquiries made by the Directors 
showed that moneys aggregating to over Rs. 95,000 had from time to time been 
withdrawn from the company by the first respondent with the assistance and 
sanction of the second respondent, professedly for the expenses of the company. 
Among the papers of the company was a voucher, dated August 9, 1952, evid- 
encing the withdrawal of this amount by the first respondent and signed by him 


*and this also bore the signature of the second respondent in token of her sane- 


tion. The respondents, however, could furnish no proper account of the legiti- 
mate expenses of the company for which the amount was purported to be taken. 


Both the respondents were thereupon prosecuted for an offence under section 
409 of the Indian Penal Code and also for an offence under section 105 of the 
Indian Insurance Act in Criminal Case No. 82 of 1958. The learned Magistrate 
convicted and sentenced both the respondets for both the offences with which 
they were charged. The respondents thereupon filed appeals to the Court of the 
Sessions Judge, Poona and the learned Sessions Judge, by his order, dated May 
3, 1954, while confirming the conviction and sentence on the respondents under 
section 409 of the Indian Penal Code set aside their conviction under section 105. 
of the Indian Insurance Act. The reason for the latter order was the finding 
of the learned Sessions Judge that the sanction required by section 107 of the 
Indian Insurance Act which was a pre-requisite for the initiation of the prose- 
cution under section 105 had not been obtained before the complaint in respect- 
thereof had been filed. The conviction and sentence under section 409 of the. 
Indian Penal Code which had been affirmed by the Sessions Judge in both the. 
cases have now become final. 


Subsequently the Insurance Company obtained the sanction of the 
Advocate-General of Bombay under section 107 of the Indian Insurance Act and 
filed a complaint in the Court of the Judicial Magistrate, Poona, on January 18, 
1955, against the two respondents charging each of them with an offence under- 
section 105 of the Indian Insurance Act. The Magistrate took the case on file 
aad directed the issue of process. Thereupon the two respondents made an 
application before the Magistrate on March 22, 1955, praying that the complaint 
against them may be dismissed as being barred by section 408 (1) of the: Cri-- 
minal Procedure Code, by reason of their previous conviction by the Magistrate 
for the same offence under the Insurance Act and their acquittal in respec 
thereof by the Sessions Judge, pleading in addition that when the coftvietion by 
the Magistrate stood, they had even undergone a portion of the sentence imfos- 
ed. The learned Magistrate overruled this plea on the ground that the acquittal 
of the respondents was not on the merits of the case, but for lack of sanction ` 
under section 107 of the Indian Insurance Act which rendered the Magistrate e 

e 
e 
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without jurisdiction to entertain the complaint. The trial was then proceeded 
with and evidence was led. But finally the Magistrate acquitted the respondents 
on the ground that Article 20 (2) of the Constitution and section 26 of, the 
General Clauses Act were a bar to their conviction and punishment. The State 
of Bombay thereupon filed an appeal to the High Court under section a pî 
the Criminal Procedure Code. The appeal was dismissed by the learned’ Judges 
who however granted a certificate on the strength of whieh this appeal has been. 
preferred. ie 

As the prosecution against the respondents under section 105 of the Insur- 
ance Act has been held to be barred by reason of the provisions contained in 
Article 20 (2) of the Constitution and section 26 of the General Clauses Act, 
it would be convenient to set out these provisions before entering on a discussion 
of their content and scope. i 


Article 20 (2) of the Constitution runs: 
“No person shall be prosecuted and punished for the same offence more than once.” e 
Section 26 of the General Clauses Act enacts: 


“Where an act or omission constitutes an offence under two or more enactments, then 
the offender shall be liable to be prosecuted and punished under either or any of those enact- 


ments, but shall not be liable to be punished twice for the same offence.” . . 


As the applieation of these two provisions is eonditioned by the identity of 
the $wo offences which form the subject of the prosecution or proseeutions, we 
might as well reproduce the relevant provisions eonstituting the two offences, 
viz., section 409 of the Indian Penal Code and section 105 of the Indian 
Insurance Act: t 


"409. Whoever, being in any manner entrusted with property, or with any dominion 
over property in his Capacity of a public servant or in the way of his business as a banker, 
merchant, factor, broker, attorney or agent, commits criminal breach of trust in respect of 
that property, shall be punished with imprisonment for life, or with imprisonment of either, 
description for a term which may extend to ten years, and shall ‘also be liable to fine.” 


Criminal breach of trust referred to in the section is defined in sectiion 405 of 
the Indian Penal Code in these terms: 


“405. Whoever, being in any manner entrusted with property, or with any dominion 
over property dishonestly misappropriates or converts to his own use that property, or dis- 
honestly uses-or disposes of that property in violation of any direction of law prescribing 
the mode in which such trust is to be discharged, or of any legal contract, express or im- 
plied, which he has made touching the discharge of such trust, or wilfully suffers any. 
other person so to do, commits ‘criminal breach of trust." d ` 


The offence created by the Indian Insurance Act is as follows: 


“105. (1) Any director, managing agent, manager or other officer or employee of 
an insurer who wrongfully obtains possession of any property of the insurer or having any 
such property in his possession wrongfully withholds it or wilfully applies it to» purposes 
other than those expressed or authorised by this Act shall on the ‘complaint of the Con- 
troller made after giving the insurer not less than fifteen days’ notice of his intention, or, 
on the complaint of the insurer or any member or any policy-holder thereof, be punishable 
with fine which may extend to one thousand rupees and may be ordered by the Cogrt 
trying the offence to deliver up or refund within a time to be fixed by the Court any 
such property improperly obtained or wrongfully withheld or wilfully misapplied and in 
default to suffer imprisonment for a period not exceeding two yeats. 


. (2) This section shall apply in respect of a provident society as defined in Part LII 
as it applied, in respect of dn insurer." f 

* Before addressing ourselves to the arguments urged before us by the 
learned Cqunsel for the appellant-State it is necessary to set out one matter 
merely to put it aside. The entire argument on behalf of the State before the 


œ High Court proeeeded on denying that the order of a Criminal Court passed 


4 


1]. (t STATE OF BOMBAY v. S. Le APTE (Rajagopala Ayyangar, J-). 2I l 


© 
e under section 105 of the Indian Insurance Act directing the accused to ‘‘deliver 
up or refund....any such property improperly: withheld or wilfully mis- 
applied” was a ''punishmené'' within either Article 20 (2) of the Constitu- 
tion or geetion 26 of the General Clauses Act. The learned Judges of the High 
Colt rejected this contention. Though learned Counsel for the appellant 
originally submitted that he was contesting this conclusion of the High Court, 
*he did not ad@ress us any argument under that head and we do not therefore 
fud it neeessary to dwell on this point amy further. but shall proceed on the 
' basis that a direction by she Magistrate to replace the moneys of the insurer 
. with a penalty of imprisonment in default of complianee therewith was a 
**punishment'! within Article 20 (2) of the Constitution and section 26 cf the 
` Geueral Clauses Act. al ` 


Turning to the main points urged before us, we may premise the discussion 
by stating that it was not disputed before us by learned Counsel for the State, 
it was not disputed before the learned Judges of the High Court, that the 
Mledstions to be found in the original complaint in Criminal Case No. 82 of 1953 
on which the conviction under section 409 of the Indian Penal Code was obtain- 
ed were similar to the allegations to be found in the complaint under section 105 
of the Indian Insurance Act. It should, however, be mentiuned that there was 
Sot any complete identity in the statement of facts which set out the acts and, 
omissions on the part of the respondents which were alleged to. constitute the 
two offences—section 409 cf the Indian Penal Code and section 105 of éhe 
Insuranee Act. For instance, in the complaint which has given rise to this 
appeal, the crucial paragrephs detailing the allegations are 12 and 18 of the 
complaint which run: 


"12. The company submits that the accused has thus wrongfully obtained possession 
of Rs. 95,000 or having that property in -his possession wrongfully withheld it or wilfully 
applied it to purposes other, than those expressed or authorised by the Insurance Act, 
1938, and committed an offence on the 9th August, 1952, under section 105 of the Insur-. 
ance Act, 1938.” : 


*13. The company through their Solicitors called upon the accused to explain his 
conduct within 7 days from the receipt of the letter. The accused has failed and neglected 
% reply to the said letters.” 


It is obvious that on these allegations alone the offence of criminal breach’ 
of trust could not be established as they lack any reference to any entrustment 
or to the dishonest intent vhich are the main ingredients of the offence of 
etiminal breach of trust. But to this point about the difference in the ingredi- 
ents of the two offences we chall revert a little later. 2 


Even assuming that the allegations to be found in the two complaints were 
identical, the question, however, remains whether to attract the ban imposed by 
either Artiele 20 (2) of the Constitution or section 26 of the General Clauses 

. Act on a second punishment, it is sufficient that the allegations in the two 
complaints are substantially che same or whether it is necessary further that the 
ingredients which constitute the two offences should be identical. 


.°We shall first take up for consideration Article 20 (2) of the Constitution 
whose terms we shall repeat: : 


*20. (2) No person shall be prosecuted and punished for the same offence more than 


. once." - 


To operate as a bar the second prosecution arid the consequential punish* 
ment thereunder, must be for ‘‘the same offence”. The crucial reqyirement 
therefore for attracting the Article is that the offences are the same, 1.e., they 
should be identical. If, however, the two offences are distinct, then notwith- 
standing that the allegations of facts in the two complaints might be substantially 
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similar, the benefit of the ban cannot be invoked. It is, therefore, necessary to, 


analyse and compare not the allegations in the two complaints but the ingredi- 
enis of the two offences and see whether their identity is made out. It would 
be seen from a comparison of section 105 of the Insurance Act and section 405 
of Indian Penal Code (section 409 of the Indian Penal Code being nl un 
aggravated form of the same offence) that though some of the neeessary ingre- 


dients are common they differ in the following : e 
(1) Whereas under section 405 of the Indian Penal Code the aceused must 


be ‘‘entrusted’’ with property or with ‘dominion over that property’’, under ` 


section 105 of the Insurance Act the entrustment or dominion over property is - 


unnecessary; it is sufficient if the manager, director, etc., "obtains possession'" 
of the property. 


(2) The offence of criminal breach of trust (section 405 of the Indian 
Penal Code) is not committed unless the act of misappropriation or eonversion- 
or ‘‘the disposition in violation of the law or contract’’, is done with a dishonesf 
intention, but section 105 of the Insurance Act postulates no intention and 
punishes as an offence the mere withholding of the property— whatever be the 
intent with which the same is done, and the act of applieation of the property 
of an insurer to purposes other than those authorised by the Act is similarly 
without reference to any intent with which sneh application or misapplitatiorf 
As made. In these circumstances it does not seem possible to say that the offence 
of eriminal breach of trust under the Indian Penal Code is the “‘same offence!" 
for whieh the respondents were proseeuted on the complaint of the company 
eharging them with an offenee under seetion 105 of the Insuranee Aet. 


This aspect of the matter based on the two offences being distinct in their 
ingredients, content and seope was not presented to the learned Judges of the 
High Court, possibly because the decisions of this Court eonstruing and explain- 
ing the scope of Article 20 (2) were rendered later. In Om Prakash Gupta v. 
State of U.P.* the accused, a clerk of a municipality had been convicted of an 
offence under section 409 of the Indian Penal Code for having misappropriated 
sums of money received by him in his capacity as a servant of the local authority 
and the conviction had been affirmed on appeal, by the Sessions Judge and in. 
Tevision by the High Court. The plea raised by the accused before this Court, 
in which the matter was brought by an appeal with Special Leave, was that sec- 
tion 409 of the Indian Penal Code had been repealed by implication by the enact~ 
ment of sub-sections (1) (c) and (2) of. section 5 of the Prevention of Corrup- 
tion Act because the latter dealt with an offence of substantially the same type. 
This Court repelled that contention. It analysed the ingredients of the two 
offences and after pointing out the difference in the crucial elements which con- 
stituted the offences under the two provisions, held that there was no repeal of 
section 409 of the Indian Pena! Code implied by the constitution of a new offence 


under the terms of the Prevention of Corruption Act. It was the application of . 


this decision and the ratio underlying it in the context of Article 20 (2) of the 
Constitution that is of relevance to the present appeal. The occasion for this 
arose in State of Madhya Pradesh v. Veereshwar Rao Agnihotry2 The «es- 
pondent was a tax-collector under a municipality and was prosecuted for 
offences among others unders section 409 of the Indian Penal Code and section 
5 (2) of the Prevention of Corruption Act for misappropriation of sums entrust- 
ed to him as such tax-collector. By virtue of the provision contained in sectior 
Pof the Criminal Law Amendment Act (XLVI of 1952) the case was transferred 
to a Spegial Judge who was appointed by the State Government after the prose- 
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tion was commenced before a Magistrate. The Special Judge found the accused 
guilty of the offence under section 409 of the Indian Penal Code and convicted 
him to three years rigorous imprisonment but as regards the charge under 
section 5 (2) of the Prevention of Corruption Act, he acquitted the accused on 
the grbund of certain prceedural non-compliance with the rules as to investiga- 
tion prescribed by the latter enactment. The respondent appealed to the High 
Court agains& this conviztion and sentence under section 409 of the Indian 
Penal Cgde and there urged that by reason of his acquittal in respect of the 
offence under section 5 (2) of the Prevention of Corruption Act, his conviction 
under section 409 of the Indian Penal Code could not also be maintained, 
the same being barred by Article 20 (2)-of the Constitution. The High Court 
of Madhya Bharat accepted this argument and allowed the appeal and the State 
challenged the correctness of this decision by an appeal to this Court. Allow- 
ing the appeal of the Staze, Govinda Menon, J., delivering the Judgment of the 
of the Court observed: - 


° “This Court has recently hefd in Om Prakash Gupta v. The State of U. P., that 
the offence of criminal misconduct punishable under section 5 (2) of the Prevention of 
Corruption Act (II of 1947), is not identical in essence, import and content with an offence 
under section 409 of the Indian Penal Code.......... In view of the above pronouncement, 
the view taken by the learned Judge of the High Court that the two offences are one 
eand the same, is wrong, and if that is so, there can be no objection to a trial and con- 
viction under section 409 of the Indian Penal Code, even if the respondent has been acquit- 
ted of an offence under section 5 (2) of the Prevention of Corruption Act (II of 1947) 
gioi ie The High Court also relied on Article 20 of the Constitution for the order of 
acquittal but that Article cannot apply because the respondent was not prosecuted after 
he had already been tried anc acquitted for the same offence in an earlier trial and, there- 
fore, the well-known maxim “Nemo debet bis vexari, si constat curiae quod sit pro una et 
eadem causa” (No man shall be twice punished, if it appears to the Court that it is for 
one and the same cause) emtodied in Article 20 cannot apply.” i 


Before leaving this part o? the case we might also point out that a similar view 
of the scope of the rule as to double-jeopardy has always been taken by the 
Courts in America. The words of the Fifth Amendment where this rule is to be 


found in the American Constitution are: —- - P 


"Nor shall any person be subject, for the same offence, to be twice put in jeopardy 
° of life or limb.” 


and it will be noticed that there as well, the ban in confined to a second prosecu- 
tion and punishment for the same offence. Willoughby after referring to- the 
words quoted in the Fifth Amendment says: 


“Cases may occur in which the same act may render the actor guilty of two distinct 
a offences;...... In such cases the accused cannot plead the trial and acquittal, or the con- 
viction and punishment for on» offence in bar to a conviction for the other.” 


In Albrecht v. United States*, Brandeis, J., speaking for a unanimous Court 
said: 

“There is a claim ot violation of the Fifth Amendment by the imposition of double 
punishment. This contention rests upon the following facts. Of the nine counts in the 
information four charged illegal possession of liquor, four illegal sale and one main- 
taiping a common nuisance. The contention is that there was double punishment because 
the liquor which the defendants were convicted for having sold is the same that they were 
convicted for having possessed. But possessing and selling are distinct offences. One 
may obviously possess without selling; and one may sell and cause to be delivered a thing 
of which he has never had possession; or one may have possession and later sell, as appearse 
to have been done in this case. The fact that the person sells the liquor which he possessed 
does not render the possdssion and the sale necessarily a single offence. Theréis nothing 

` in the Constitution which prevents Congress from punishing separately each step leading 
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to the consummation of a transaction which it has power to prohibit and" punishing also 
the completed transaction.” . 

If, therefore, the offences were distinct there is no question of the rule as 
to double-jeopardy as embodied in, Artiele 20 (2) of the Constitution being 
applieable. : . fe 

The next point to be considered is as regards the scope of section 26 of the 
General Clauses Act. Though section 26 in its opening words réfers to ''the 
act or omission constituting an offence under two or more enactmenés’’, the 
emphasis is not on the facts alleged in the two complaints but rather on the 
ingredients which constitute the two offences with which a person is charged. 
This is made clear by the concluding portion of the section which refers to ‘‘shall 
not be liable to be punished twice for the same offence." If the offences gre 
not the same but are distinct, the ban imposed by this provision also cannot be 
invoked. It therefore follows that in the present case as the respondents are 
not being sought to be punished for ‘‘the same offence” twice but for two 
distinct offences constituted or made up of different ingredients the bar of the 
provision is inapplicable. E ` 

In passing, it may be pointed out that the construction we have placed. on 

Article 20 (2) of the Cónstitution and section 26 of the General Clauses Aet is 
“precisely in line with the terms of section 403 (2) of the Criminal Procedure 
Code whieh runs:: : dS 


"403. (2) A person acquitted or convicted of any offence may be afterwards tried 
for any distinct offence for which a separate charge might have been made against him 
on the former trial under section 235, sub-section (1)." 

It would be noticed that it is because of this provision that the respondents 
before us were originally charged before the Magistrate in Criminal Case No. 82 
of 1953 with offences under section 409 of the Indian Penal Code as well as sec- 
tion 105 of the Indian Insurance Act. 


The respondents in this case did not appear in this Court and as the appeal 
had.to be heard ex parte Mr. N. S. Bindra was requested to appear as amicus 


curiae to assist the Court at the hearing of the appeal. We express our thanks | 


to him for the assistanee he rendered. 


The appeal is accordingly allowed and the judgment and the order of the 
High Court is set aside and the ease will go baek to the Judicial Magistrate, 
Fourth Court, Poona, for being proceeded with according to law. 


'' Appeal allowed. 
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SUPREME COURT OF INDIA: 
: (Criminal Appellate Jurisdiction). 
PRESENT =S. J. Imam, K. SUBBA RAO AND RAGHUBAR DAYAL, JJ. E MN ` 
Gopal “Das Sindhi and others as Appellani* 
The Stade of Assam and another .. Respondents. 
Criminal Procedure Code (V of 1898), section 156 (3)—Magistrate ordering police — 


investigation—If takes cognisance of any offence—Jurisdiction to frame charges after 
reception of report on. investigation Section. 537—Applicability—Charge of offence under 
section 448, Penal Code (XLV of 1860) triable as summons case tried as warrant case 
—lrregularity when curable under séction 537, Criminal Procedure Code (V of 1898). 


If the Magistrate had nct taken cognizance of the offence on the complaint filed before 
him, he was not obliged to examine the complainant on oath and the witnesses present 
eat the time of filing of the complaint. The provisions of section 190, Criminal Proce- 
dure Code, cannot be read to mean that once a complaint is filed,-a Magistrate is bound to 
take cognizance if the facts stated in the complaint disclose the commission of any 
offence. The word "may" in section 190 cannot be construed to mean "must". A 
complaint disclosing cognizable offences may well justify a Magistrate in sending the 
complaint. under section 15€ (3) to the Police for investigation. On the other hand, 
* there may be occasions when the Magistrate may exercise his discretion and take cogni- 
zance of a cognizable offence. If he does so then he would have to proceed in the manner 
provided by Chapter XVI of the Code. 


. 
When a Magistrate applies his mind not for the purpose of proceeding under the 
various sections of Chapter XVI of the Criminal Procedure Code but for taking action 
of some other kind, e.g., ordering invéstigation under section 156 (3) or issuing a 
search warrant for the purpose of investigation, he cannot be said to.have taken cog- 
nizance of any offence. 


Though after the amerdment of the Criminal Procedure Code an offence under 
section 448, Penal Code, is triable as a summons case, the Magistrate in the instant 
case adopted the procedure prescribed for a case, triable as a warrant case, by framing 
charge under section 251-A, ihe irregularity does not vitiate the proceedings and is curable 
by the provisions of section 537, as no prejudice to the, accused had been established in ^ 

e case. = 


Appeal by Special Deave from the Judgment and Order, dated the 19th 
May, 1959, of the Assam High Court in Criminal Revision No. 26 of 1959. 


Eam Lal Anand, Senior Advoeate (D. N. Mukherjee, Advocate, with him), 
_ for Appellants. | 


Naumit Lal, Advocate, for Respondent, No. 1. 


Achhru Eam, Senior Advocate, (Naunit Lal, Advocate, with him), for 
Respondent No. 2. ; f 


The Judgment of the Court was delivered by : j 


Imam, J —This is an appeal by Special Leave against the decision of the. 
Assam High Court dismissing the appellants’ petition under section 439|561-A 
of the Code of Criminal Procedure read with Article 227 of the Constitution. 


The appellants alleged that they were tenants of respondent Rameshwar 
Lal Bazaz, owner of the premises in Holding No. 56 of Ward 6 of the Gauhati 
Municipal Board. A dispute had arisen between the appellants and respondent 
Rameshwar Lal Bazaz ecneerning this holding which led to criminal and civil 
proceedings. The civil sait filed by the respondent Rameshwar Lal” Bazaz, was 
- Title Suit No. 21 of 1958, and the civil suit filed by the appellants was Title Suit 
No. 78 of 1957. One of the criminal proceedings was under sectiow 145, which 


* Crl. Appeal No. 153 of 1959. ] 20th January, 1961. 
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was compromised on May 24, 1957, resulting in a Hath-chitha in favour of the . 
appellants fixing a monthly rent of Rs. 125 for the first floor of the holding in 
question. The ground floor was already leased out to the appellants at Rs. 925 
per month. By this compromise of May 24, 1957, the respondent Rameshwar 
Lal Bazaz had undertaken to erect a structure on the 1st floor. The togal rett 
for the ground floor and the Ist floor was fixed at Rs. 450 per month. It 
appears, however, that inspite of the compromise there was trouble-between the e 

appellants and the respondent Rameshwar Lal Bazaz, resulting in a wmplaint 
z being filed on August 3, 1957, before the Additional Distriet Magistrate against 
the appellants under sections 147, 323, 842 and 448 of the Indian Penal Code. . -7 
On September 2, 1957, at the instance of the respondent Rameshwar Lal Bazaz, * i 
a second proceeding under section 145 of the Code of Criminal Procedure (Case  " 
No. 232 of 1957) was started. Title Suit No. 21 of 1958, filed by the respondent 
Rameshwar Lal Bazaz, was, for ejectment of the appellants and Title Suit No. 78 
of 1957, filed by the appellants, was. for specific performance of the contract 
between them and the respondent Rameshwar Lal Bazaz and for executing a* ` 
formal deed of tenaney. In this appeal we are not concerned with the proceed- 
ings under section 145 (Case No. 282-o0f 1957), which were dropped on April 9, 
1958. Nor are we eoneerned with the Title Suits Nos. 78 of 1957 and 21 of 
1958 filed by the appellants and respondent Rameshwar Lal Bazaz respectively. e 
The criminal case with which we are concerned is Q. R. Case No. 1408 of 1957 
against the appellants for an offenee alleged to have been committed by them 
under section 448 of the Indian Penal Code. - 


- 


As already stated, the respondent Rameshwar Lal Bazaz filed his com- 
plaint on August 3, 1957, before the Additional District Magistrate against the 
appellants for offences alleged to have been committed by them under sections 147, 
323, 342 and 448 of the Indian Penal Code. On this complaint the Additional 
District Magistrate made the following endorsement :— 


"To.Shri C. Thomas, Magistrate Ist Class for disposal." 


.Mr. Thomas on receiving the complaint directed the Officer Incharge of 
Gauhati Police Station ‘‘To register a case, investigate and if warranted submit . 
charge sheet by 28rd August, 1957"'. The police, after investigation, on October 
10, 1957, submitted a charge sheet against the appellants under section 448 of 
the Indian Penal Code only to the Additional District Magistrate. On receiving 
the charge sheet the Additional District Magistrate on October 23, 1957, recorded 


the following order in the order sheet of G. R. Case No. 1403 of 1957 (State v. 
Gopal Das and two others) :— 


:"C. S. received against accused (1) Gopal Das, (2) Bulchand, (3) Khemchand under 
section 488, I. P. Code, who are on police bail. To Shri R. Goswami, Magistrate, for 
favour of disposal please." S 


e E 


On November 25, 1957, Mr. Goswami framed a charge purporting to act under 
section 251-A of the Criminal Procedure Code. A petition for revision to the 
, Additional District Magistrate was dismissed. on November 27, 1957. There- 
after, the appellants moved the Assam High Court under sectiea 
439|561-A of the Code of Criminal Procedure and Article 227 of the Constitu- 
tion which was dismissed by the High Court on May 12, 1959. 


e On behalf of the appellants it was contended: 


&) that the Magistrate Mr. Thomas acted without jurisdiction in 
* directing the police to register a case, to investigate it and thereafter to 
submig & charge-sheet, if warranted; 


* (2) the Magistrate Mr. Goswami acted illegally in framing a charge 


under section 448 under the provisions of section 251-AÀ of the Criminal 
e 
e 
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Procedu Code as the provisions of the said section applied only to warrant 


cases whereas section 448 of the Indian Penal Code was triable as a sum- 
mons case; and 


M. (3) the case against the appellants should be quashed as the dispute — 
. * was of a civil nature. : 
, In supp@rt of the first submission it was urged that the Additional District 
Magistrase had on August 3, 1957, transferred under section 192 of the Code of 
Criminal Procedure the zomplaint to Mr. Thomas for disposal. In these cir- > 
- cumstances, it must be assumed that the Additional District Magistrate had 
* taken cognizance of the offences mentioned in the complaint and Mr. Thomas 
had no authority to refer the case to the police for investigation. He was bound 
. to have examined the ecmplainant on oath and then proceeded in accordance 
with the provisions of tae Code of Criminal Procedure which applied to dis- 
" posal of complaints. Mr. Thomas had no authority in law to send the complaint 
under section 156 (8) zo the policé for investigation. It was urged that 
section 190 of the Code of Criminal Procedure sets out how cognizance 
may be taken of an offence. Section 190 (1) (a) authorizes a Presidency 
Magistrate, District Magistrate or a Sub-Divisional Magistrate and any other 
e Magistrate specially empowered in this behalf, to take cognizance of an offence 
upon receiving a complaint stating facts which constitute such offence. Once a 
complaint is filed before a Magistrate empowered to take cognizance of an 
offence he was bound to take cognizance and the word ‘may’ in this sub-section 
-must be read as ‘shall’. Thereafter the proceedings with reference to the 
eomplaint must be under Chapter XVI and the procedure stated in the various! 
sections under that Chapter mus be followed. Consequently, it was not 
open to Mr. Thomas to direct the police to investigate the ease under section 
156 (3) of the Code. 


The real question for determination is whether the Additional District 
Magistrate took cognizance on August 3, 1957, of the offences mentioned in the 
complaint filed before him. The transfer of a case contemplated under section 

** -192 is only of cases in which cognizance of an offence has been taken. If the 
Additional District Magistrate had not taken cognizance of any offence on 
August 3, 1957, when the complaint was presented to him, his sending the com- 
plaint to Mr. Thomas for disposal would not be a transfer of a case under section 

- 192, We have already quoted the order passed by the Additional District 
Magistrate on August 8, 1957, on the complaint presented to him That order, 
on the face of it, does nct show that the Additioal District Magistrate had taken 
‘cognizance of any offenze stated in the complaint. He sent the complaint to 
Mr. Thomas by way of an administrative action, presumably because Mr. Thomas 
was the Magistrate before whom ordinarily complaints should be filed. 


When the complains was received by Mr. Thomas on August 3, 1957, his 
order, which we have already quoted, clearly indicates that he did not take cog- 
emizance of the offences mentioned in the complaint but had sent the complaint 
under section 156 (3) cf the Code to the Officer Incharge of Police Station 
Gauhati for investigation. Section 156 (3) states ‘‘Any Magistrate empowered 
under section 190 may order such investigation as above-mentioned.’’ 
Mr. Thomas was certainly a Magistrate empowered to take cognizance undér 
section 190 and he was empowered to take cognizance of an offence wpon receiv- 
ing a complaint. He, however, decided not to take cognizance but to senti the 
complaint to the police for investigation as sections 147, 342 and 448 were cog- 
nizable offences. It was, however, urged that once a complaint was filed the 
Magistrate was bound to take cognizance and proceed under Chapter XVI o& 
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*the Code. It is clear, however, that Chapter XVI would come fhto play only 


if the Magistrate had taken cognizance of an offence on the eomplaint filed ' 
` before him, because section 200 states that a Magistrate taking cogniz- 


ance of an offence on complaint shall at once examine- the com- 
plainant and the witnesses present, if any, upon oath and the substance, pf 
the examination shall be reduced to writing and shall be signed by the eémplain- 


ant and the witnesses and also by the Magistrate. If the Magistrate had not. " 


taken cognizance of the offence on the complaint filed before shim, . 
he was not obliged to examine the complainant on oath and the ‘witnesses 
present at the time of the filing of the complaint. We cannot read the pro- 


visions of section 190 to mean that once a complaint is filed, a Magistrate is - 


bound to take cognizance if the facts stated in the complaint disclose the com- 
mission of any offense. We are unableto construe the word ‘may’ in section 
190 to mean ‘must’. The reason is obvious. A complaint disclosing cogniza- 
ble offences may well justify a Magistrate in sending the complaint, under 
section 156 (8) to the police for investigation. There is-no reason why the, 
time of the Magistrate should be wasted when primarily the duty to investi- 
gate in cases involving cognizable offences is with the poliee. On the other 
hand, there may be oceasions when the Magistrate may exereise his diseretion 
and take cognizance of a cognizable offence. If he does so then he would have 
to proceed in the manner provided by Chapter XVI of the Code. Numerous? 
cases were cited before us in support of the submissions made on behalf of the 
appellants. Certain submissions were also made as to what is meant by ''tak- 
ing eognizance’’. It is unnecessary to refer to the eases cited. The follow- 
ing observations of Mr. Justice Dag Gupta in the ease of Supérintendent and 
Remembrancer of Legal Affairs, West Bengal v. Abani Kumar Banerjee: 


“What is taking cognizance has not been defined in the Criminal Procedure Code . . 


and I have no desire to attempt to define it. It seems to me clear however that before 
it can be said that arly magistrate has taken cognizance of any offence under section 190 
(1) (a), Criminal Procedure Code, he must not only have applied his mind to the 


contents of the petition but he must have done so for the purpose of proceeding in a - 


particular way as indicated in the subsequent provisions of this - Chapter—proceeding - 
under section 200 and thereafter sending it for inquiry and report under section 202. 


* 


When the Magistrate applies his mind not for the purpose of proceeding under the sub- e, 


sequent sections of this Chapter, but for taking action of some other kind, e.g., ordering 
investigation under sectiom 156 (3), or issuing a search warrant for the purpose of the 
investigation, he cannot be said to have taken cognizance of the offence" i 


. 
? 


were approved by this Court in R. R. Chari v. The State of Uttar Pradesh?. . 


It would be elear from the observations of Mr. Justice Das Gupta that when a 


Magistrate applies his mind not for. the purpose of proceeding under the * ^ 


various seetions of Chapter XVI but for taking action of some other kind, 
€.g., ordering investigation under section 156 (8) or issuing a search warrant 
for the purpose of investigation, he cannot be said to have taken eognizanee 
of any offence. The observations of Mr. Justice Das Gupta above-referred 
to were also approved by this Court in the case of Narayandas Bhagwandas 
Madhavdas v. The State of West Bengal?. Yt will be clear, therefore, that in the 
present ease neither the Additional Distriet Magistrate nor Mr. Thomas applies 
his mind to the complaint filed on August 3, 1957, "with a view to taking 
cognizance of an offence. The Additional District Magistrate passed on the 
complaint to Mr. Thomas to deal with it. Mr. Thomas seeing that cognizable 
@ffences-were mentioned in the eomplaint did not apply his mind to it with a. 
view to talking cognizance of any offence; on the contrary in his opinion it was 
a mutter to be investigated by the police under section 156 (8) of the Code. 
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The action of Mr. Thomas comes within the observations of Mr.: Justice Das 


-a 
c 


Gupta.. In these circumstances, we do not think that the first contention on i 


behalf of the appellant has any substance. 


Regarding the second contention, it is true that after the amendment of 
Cwiminal Procedure Code an offence under section 448 is triable as a 

` summons case and Mr. Goswami adopted the procedure prescribed for a case, 
triadle as a Warrant case. We are, however, of the opinion that this irregularity 


does novitiate the proceedings and is curable by the provisions of section 537,~ 


as no prejudice to the accused has been established in the case. 


As to the third submission, in our opinion, this is not the stage to express 
any opinion on it. A charge under section 448, Indian Penal Code, had 


' been framed by Mr. Goswami and it will be for the Court trying the appellants. 


to decide whether any offence had been committed and whether the matter is. 
merely in the nature of a civil dispute rather than an offence having been. 
e committed under the Indian Penal Code. 


The appeal is accorcingly dismissed. 


SUPREME COURT OF INDIA. 
(Criminal Appellate Jurisdiction). . 
Present:—§- J. Imam, K. Sussa RAO AND RAGHUBAR DAYAL, JJ. 
Shri Ram (in Cr. A. No. 57 of 1960). E 
Daya Ram and others (in Cr. A. No. 58 of 1960). f Appellant* 
v. 
The State of Maharashtra .. Respondents. 


Criminal Procedure Code (V of 1808), section 207-A—Inter pretation and scope. 


Tn a proceeding instituted on a police report, the Magistrate is bound to take evidence o£ 
only such eye-witnesses as are actually produced by the prosecution in Court. The Magis- 


a trate, if he is of opinion tha: it is in the interest of jfustice to take evidence, whether of 


eye-witnesses or others, has a duty to do so. If the Magistrate is not of that opinion andi 
if the prosecution has not examined any eye-witnesses, he has jurisdiction to discharge 
or commit the accused to Sessions on the basis of the documents referred to in section 173: 
of the Code. The discretion of the Magistrate under sub-section (4) of section 207-A 
“is a judicial discretion and, therefore, in appropriate cases the order of discharge or com- 


K mittal, as the case may be, is liable to be set aside by a superior Court. 


i Appeals by Special Leave from the Judgment and Order, dated the 5th|6th. 
November, 1958, of the Bombay High Court at Nagpur in Criminal Appeal 
No. 94 of 1958. : 

: Jai Gopal Sethi, Senior Advocate; G. C. Mathur, Advocate, with him, for- 
Appellant (in Cr. A. No. 57|60). : 

G. C. Mathur, Advceate, for Appellants (in Cr. A.‘ No. 58/60). 

Gopal Singh and D. Gupta, Advocates, for Respondent (in both the 
Appeals). : 3 f ] ] 

The Judgment of the Court was delivered by ur o 

Subba Rao, J.—These two appeals raise rather an important eriestion on: 
the interprétation of the provisions of section 207-A of the Criminal Procefure 
Code (hereinafter referred to as the Code. e 
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*Criminal Appeals Nos. 57 and 58 of -1960. 5th December, 1960. 
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Appeal dismissed... 
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é im : 
The facts that have given rise to these appeals may be briefly stated. The 

appeals arise out of an incident that.took place on November 29, 1957, when one 

Sadashiv was murdered in the courtyard of his house in village Nimgaon. ‘Phe 

ease of the prosecution was that the four appellants, armed with sticks, went 

to the house of the deceased, dragged. him out of the house and beat hipi with 


sticks in the courtyard; and that as a result of the beating he died on the next . 


day at about 5 P.M. at Bhandara Hospital. After investigation, the police sub- 
mitted their report to the Magistrate under section 173 of the Code alongfwith 
“the relevant documents. After forwarding the report, the officer in charge of 
the police station furnished the appellants with a copy of the report forwarded 
under sub-section (1) of section 173, the First Information Report recorded 
under section 154 and all other documents or relevant extracts thereof on which 
the prosecution proposed to rely, including the statements recorded under 
sub-section (3) of section 161 and also intimated them of the persons the prose- 
cution proposed to examine as its witnesses. The Magistrate posted the case for 


inquiry on February 10, 1958, and on that date the prosecution intimated that e 


fit did not intend to examine any witnesses in the Magistrate's Court. On behalf 
of the appellants no objection was raised to that.course. But the Magistrate 
adjourned the inquiry to February 12, 1958, as he wanted to consider whether 


any evidence was necessary to be recorded before commitment. On February, 12,., 


1958, he expressed his opinion that no witness need be examined at that stage ; 
thereafter, he framed charges against accused-appellants under section 302, read. 
withesection 34, of the Indian Penal Code, and also under section 448 thereof 
and committed the appellants to the Sessions Court. 


Before the learned Sessions Judge the prosecution led four types of evidence, 
i.e., (1) eye-witnesses, namely, P. Ws. 6, 11, 20 and 25; (2) dying declaration, 
Exhibit P-15, supported by P.Ws. 18, 22 and 19; (8) the identification of the 
appellants in jail by P. Ws. 20 and 25; and (4) recovery of various zrticles ati 
the instance of the accused-appellants. The defence examined four witnesses. 


. On a consideration of the entire evidence, the learned Sessions Judge held that 


ihe prosecution ease had been amply borne out and that the four appellants 
‘entered into the house of the deceased and beat him in the manner described by 
+he prosecution witnesses. As no less than 12 contused wounds were inflicted 
on the deceased, which resulted in the fracture of his ribs and injury to the 
Jung, and as the doctor opined that the death was due to shock and haemorrhage 
resulting from the said fracture, the learned Sessions Judge held that the 


-accused-appellants were guilty of murder and convicted them under section 302, ° 


a 


read with section 34, Indian Penal Code, and he further convicted them under , 


‘section 448 of the Indian Penal Code for trespassing into the house of the 
«deceased. On thèse findings the learned Sessions Judge sentenced the appel- 
Jants to undergo imprisonment for life on the first count and for 3 months’ 
rigorous imprisonment on the second count. The appellants preferred am appeal 
against their convictions and sentences to the High Court of Bombay at Nagpur. 


"The learned Judges of the High Court, on a resurvey of the entire evidence, © 


"agreeing with the learned Sessions Judge, accepted the prosecution case, but the 

held that the appellants were guilty only uder section 304, Part I, read wit 

seetion 34, Indian Penal Code, and in the result they reduced the sentence from 
life imprisonment to 10 years'' rigorous imprisonment in regard to appellant 1 
And (0-7 years’ rigorous imprisonment in regard to appellants 2 to 4. Against 
"the said «onvictions and sentences, the appellants have preferred, by Special 
‘Legve, appeals to this Court. Criminal Appeal No. 57 of 1960 has been preferred 


‘by the first appellant and Criminal Appeal No. 58 of 1960 by appellants 2 to 4. 


Learned counsel for the appellants raised before us the following two 
points: (1) The Sessions Court and, on appeal, the High Court have not pro- 
° i i 
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perly appreciated the evidence and the circumstances of the case in holding that 
the appellants had committed the offences. (2) The trial and conviction of the 
appellants by the Sessions Court were null and void, as the Magistrate had no 
jurisdiction to commit the appellants to Sessions without examining witnesses 
wayler* sub-section (4) of section 207-A of the Code and that, as the order of 
„committal was without ju-isdietion, the defect was not cured either under sec- 
tion 532 or section 537 of the Code. 


Théf'first question does not merit any consideration. Both the Courts below * 


have carefully considered the evidence adduced by the prosecution as well as 
the aeeused-appellants and have accepted the prosecution ease. It is a well 
established practice of this Court not to interfere on questions of fact, parti- 
eularly when they are ecneurrent findings, except under exceptional circum- 
stances. We find no such exeeptional circumstances in this case. We, therefore, 
reject the first contention. 


The second contention turns upon the interpetation of the 1eievant provi- 
sions of section 207-A of the Code. Before attempting to construe the relevant 
provisions of the section it would be helpful to notice briefly the history of the 
said section. Under the Criminal Procedure Code, as it originally stood, in the 

* matter of committal proceedings there was no distinction Fetween the proceeding 
instituted on a police report and that instituted otherwise than on police report. 
The main object of the committal proceedings was to hold an inquiry to ascertain 
and record the ease which was to be tried before the Court of Sessions. Iè was. 
primarily to give an opportunity to an accused to know in advance the parti- 
eulars of evidence that would be adduced against him in the Ccurt of Sessions. 
so that he could be in a position to prepare his defence. Another object, which 
was no less important, was to enable the Magistrate to discharge an accused if 
there was no prima facie case against him. This procedure prevented unneces- 
sary harassment to such accused and at the same time saved the valuable time 
of the Sessions Court. In practice the committal proceeding, whether intended 
by the Legislature or not, served another purpose, namely, it gave an opportunity 
to the accused to test the credibility of witnesses by bringing out the discre- 
pancies between their evidence in the committing Court, the statements made by 
them to the police under section 161 of the Code and the evidence given by 
them in the Court of Sessions. Though very often accused persons took full 
advantage of this additional opportunity to test the veracity of the witnesses, 

- as often as not, it had turned out to be duplication of trials with the resultant 
long delays in the disposal of criminal cases. The advantage of committal 

, proceeding was not solely for the accused, for the prosecution by examining the 

l witnesses hefore the committing Magistrate secured their testimony in the sense 
that though it was tampered subsequently—It is unfortunately a frequent 
phenomenon in criminal eases—it could use the said evidence as a substantive 
one under section 288 of the Code. The Legislature, in its wisdom, presumably 
thought that undue delay in the disposal of sessions cases was due to the elabo- 
rate and prolonged committal proceedings and stepped in to amend the Code in 

“that respect. The whole of section 207-A has been inserted by Act X XVI of 
1955. While the section simplified the procedure in regard to commitment 
proceedings instituted on a police report, it confined the existing procedure to 
proceedings initiated otherwise than on a police report. This distfnctien 
between the two classes of cases had a reasonable factual basis. e case of 
a police refort, a thorougk inquiry would have been made and the investigating 
officer would have sent a report to the Magistrate under section 173 of the Code. 
The amended section 173 of the Code also enjoins on the officer in charge of the 


police station a duty to furnish before trial, free of cost, to the accused copies, 


of the report forwarded under that section to the Magistrate, the First Informa- 
* 


7 i 7 . x A . 

e24 ` THE MADRAS LAW JOURNAL REPORTS (SUPREME COURT): . ° [196t 

Md i e 

tion Report recorded under section 154 and all other documents or relevant . 
extracts thereof on which the prosecution proposes to rely, including the state- 
ments, if any, recorded’ under section 164 of the Code and those recorded wrer 
sub-section (3) of section 161 and a list of witnesses whom the prosecution pro- 
poses to examine as its witnesses. The Magistrate in a proceeding instiigitedeon 
police report would ordinarily be in a position, on the said material, to under-. 
stand the case of the prosecution and know the nature of the evidenee that would e 
be adduced on the basis of which the accused is sought to be proceeded against. ~ 

4 The accused also would have an opportunity to know beforehand the ease ha 
would have to meet and the evidence that would be adduced against him. But 
in a proceeding instituted otherwise than on a police report, no such material 
would be available and therefore the old procedure continued to apply to sucha * 
ease. With this background let us look at the provisions of section 207-A of the 

~ Code. The relevant provisions of section 207-A of the Code may now be read: 

“Section 207-A.—(1) When, in any proceeding instituted on a police report, the Magis- 

trate receives the report forwarded under section 173, he shall, .for the purpose of holding* 
an inquiry under this section, fix a date which shall be a date not later than fourteen days 


from the date of the receipt of the report, unless the Magistrate, for reasons to be recorded, 
fixes any. later, date. i 


* 


(2) If, at any time before such date, the officer conducting the prosecution applies to 
the Magistrate to issue a process to compel the attendance of any witness or the produttion * 
of any document or thing, the Magistrate shall issue such process unless, for reasons to 
be recorded, he deems it unnecessary to do so. 

(8) At the commencement of the inquiry, the Magistrate shall, when the accused ap- 
pears or is brought before him, satisfy himself that the documents referred to in section 
173 have been furnished to the accused and if he finds that the accused has not been fur- 
nished with such documents or any of them, he shall cause the same to be so furnished. 

(4) The Magistrate shall then proceed to take the evidence of such persons, if any, as 
may be produced by the prosecution as witnesses to the actual commission of the offence 
alleged, and if the Magistrate is of opinion that it is necessary ih the interests of justice 
to take the evidence of any one or more of the other witnesses for the prosecution, he may 
take such evidence also. ; 

(5) The accused shall -be at liberty to cross-examine the witnesses examined under sub- 
section (4), and in such case, the prosecutor may re-examine them. ` É d 

(6) When the evidence referred to in sub-section (4) has been taken and the Magis- e 
trate has considered all the documents referred to in section 173 and has, if necessary, 
examined the accused for the purpose of enabling him to explain any circumstances appearing 
in the evidence. against him and given the prosecution and the' accused an opportunity of 
being heard, such Magistrate shall, if he is of opinion that such evidence and documents 
disclose no grounds for committing the accused person for trial, record his reasons and'. 
discharge him, unless it appears to the Magistrate that such person should be tried before 
himself or some other Magistrate, in which case he shall proceed accordingly. : e 

(7) When, upon such evidence being taken, such documents being considered, such 
examination (if any) being made and the prosecution and the accused being given an oppor- 
tunity of being heard, the Magistrate is of opimion-that the accused should be committed 
for ee i shall frame a charge under his hand, declaring with what offence the, accused’ 
is charged. 


f On the interpretation of sub-section (4), which is the main sub-section 
under scrutiny in the present case, the High Courts in India have expressed con- 
fiicting views. It would not be necessary to consider the said decisions in detaia. 
but it would be enough if we state the conflieting views, which are as follows: 
~.~ (1) Under sub-section (4) the prosecution is bound to examine all the eye- ` 
witn es indicated in the police report and the discretion of the Magistrate to 
Banidsritneses under the seeond part of the said sub-section is only in res- 
pect, of witnesses other than the eye-witnesses: vide M. Pavalappaw. State of 
Mysore! ; State v. Anadi Betankar? ; Ghisa v. State? and Chandu Satyanarayana 
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* 2a ALR. 1958 Orissa 241. 
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v. The State?" (2) The Magistrate's power to examine eye-witnesses under the 
first part of sub-section (4) is confined only to such witnesses as are produced. 
in €ourt by the officer conducting the prosecution and if he has not produced 
any"sueh witnesses, the Magistrate cannot examine any eye-witnesses under the 
segpnd part of the said suk-section, for, according to this view, the second part 
deals with only witnesses ather than eye-witnesses. (3) If the prosecution has 
not produced@sany eye-witnzsses the Court may not in its discretion examine any 
witnels under the second part, but can, if satisfied, discharge or commit the 
accused to sessions on the basis of the documents referred to in section 173 of ® 
the Code: vide State v. Lakshmi Narain?, State of U. P. v. Satyavir*. (4) The 
first part confers a power on a Magistrate only to examine the eye-witnesses 
produced, but the second part empowers him to examine any witness other than 
those produced, whether eve-witnesses or not, and in a case where the prosecu- 
tion failed to discharge its duty to produce any witnesses or any important: eye- 
witnesses, the Court would not be exercising its judicial discretion if it commits 
ethe accused to sessions on the basis of documents referred to under section 178 
of the Code without examining at least the important witnesses: vide State v. 
Yasin‘; In re Pedda Amra Muttigadu’; A. Ishaque v. The State’ and Manik 
Chand v. The State’. We have gone through the judgments of the High Courts 
`a cited at the Bar and derived considerable assistance from them for deciding the 
question raised. But as tke question is to be primarily decided on the interpreta- 
tion of the relevant provisions, we think, without any disrespect to the learned 
Judges, that it is not necessary to consider the said decisions in detail. e 


Now let us look at the relevant provisions of section 207-A.0f the Code to 
ascertain its intendment. Sub-section (4) is the most important section vis-a- 
vis the taking of evidence. It is in two parts, the first part provides for the 
examination of witnesses produced by the prosecution and the second part for 
the examination of other witnesses. One of the fundamental rules of interpre- 
tation is that if the words of a statute are in themselves precise and unambigu- 
ous ‘‘no more is necessary than to expound those words in their natural and 
ordinary sense, the words themselves in such case best declaring the intention of 

, thelegislature". The first part of the sub-section reads: ‘The Magistrate shall 
then proceed to take the evidence of such- persons, if any, as may be produced 
by the prosecution as witnesses to the actual commission of the offence alleged.’’ 
The word ‘‘shall’’ imposes a peremptory duty on the Magistrate to take the 
evidence; but the nature of the said evidence is clearly defined thereafter. The 

' clause ‘‘as may be produced by the prosecution as witnesses to the actual com- 

» mission of the offence alleged" governs the words ''such persons’’; with the 
result that the duty of the Magistrate to take evidence is only confined to the 
witnesses produced by the prosecution. Learned counsel for the appellants 
contends that it could nct have been the intention of the Legislature to permit 
the prosecution to keep back the eye-witnesses in the committal Court and 
therefore the word ''produeed'' should be read as “eitea”. To aecept this 
interpretation is to substitute the word ''cited" in. place of the word 
» produced’’; such a construction is not permissible, especially. when the plain 
meaning of the word used by the Legislature is clear and unambieuous, and the 

-acceptance of that meaning does not make the section otiose. The phrase ,/ 4f 
any” between the words ''such persons"' and the aforesaid clause em izes 
that the progecution may not produce any such persons, in which cage obl > 
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gation to examine such witnesses cannot arise. The wording of the second part 
of the sub-section is also without any ambiguity and it reads: ‘‘and if the Magis- 
trate is of opinion that it is necessary in the interests of justice to take the ¢Vid- 
ence of any one or more of the other witnesses for the prosecution, he may talee 
such evidence also." No doubt the word ‘‘may’’ in the clause ‘‘he may take, 
evidence’’ imposes a duty upon the Magistrate to take other, evideace; but that 4 
duty ean arise only if he is of opinion that it is necessary in the interefts of 

4 justice to take the evidence. The fulfilment of the condition that gives rise 
to the duty is left to the discretion of the Magistrate. The duty to take evid- 
ence arises only if he is of the requisite opinion. Doubtless the disere- 
tion being a judicial one, it should be exercised reasonably by the Magistrate. `. 
If he exercises it perversely, it may be liable to be set aside by a superior Court. 
If so, what do the words ‘‘other witnesses" mean? Do they mean. witnesses 
other than eye-witnesses or witnesses, eye-witnesses or not, other than those 
produced before the Magistrate by the prosecution? The witnesses who wills 
depose to the prosecution case may be of different categories, namely, (i). 
witnesses who are eye-witnesses to the actual commission of the offence alleged: 
(it) witnesses who speak to the facts which afford a motive for the commission: 
of the offence; (iii) witnesses who speak to the investigation and to the facts 
unfurled by the investigation; and (iv) witnesses who speak to the circumstances 3 
and facts probabilizing the commission of the offence, which is technically des- 
eribed as substantive evidence. Sub-section (4) enjoins on the Magistrate a 
duty to examine the first category of witnesses produced by the prosecution. 
"The word ‘‘actual’’ qualifying the word ‘‘commission’’ emphasizes the fact that 
the said witnesses should be those who have seen the commission of the offence. 
We have held in interpreting the first part that the Magistrate should examine 
only such witnesses who are produced before him by the prosecution; but there 
may not be eye-witnesses in a case, or, if there are, the prosecution may not have 
produced all of them before the Magistraté. The second part of the sub-section 
therefore confers a discretionary power on the Magistrate to examine any one 
or more of witnesses of all categories, including the eyé-witnesses who have not 
been produced by the prosecution within the meaning of the first part of the q 
said sub-section. But it is said that sub-sections (6) and (7) indicate that 
taking of evidence by the Magistrate is a condition precedent for making an 

- order of discharge or of committal and, therefore, the provisions of sub-section 
(4) must be so construed as to impose a duty on the Magistrate to examine some | 
witnesses. Firstly, we cannot hold that the sub-sections impose any such con- 
dition. The argument is that the clause in sub-section (6), namely, ‘‘when the « 
evidence referred to in sub-section (4) has been taken"' is a condition precedent 
for making an order of discharge. The adverb ‘‘when’’ in the clause in the 
context denotes a point of time and not a condition precedent. The clause 

. means nothing more than that of an order of discharge can be made under sub- 
section (6) after the events mentioned therein have taken place. Secondly, the 
two clauses necessarily refer to the, corresponding or appropriate _ situations 
under the earlier sub-seetions. The first clause will not come into play if th: 
Magistrate has not taken any evidence. So too, in sub-section (7) also the 


mem. atrrerb ‘“when’’ denotes the time when the Magistrate can make the order of +, 


ahd the istraté proceeds to make an order of committal on other material 
referred to In the sub-section. On the other hand, if the said two syb-sections 
are construed as imposing a condition precedent for making an de wk of dis- 
charge or eogimitment, as the case may be, the said two sub-sections will directly 
come intp conflict with the provisiohs of sub-section (4). When one sub-sec- 
eion clearly confers a discretion on the Magistrate to take or not to take 


d thes evidence has not been taken, that sub-section is not applicable ' 


'evidenee, thé other sub-sseuons take 1t away. It is not permissible to create 
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conflict by construction, when by an alternative construction all the three sub- ° 
seetions can be. harmonised and reconciled. 1f the construction suggested by i 
lef ned counsel for the appellants be adopted, ıt would also lead to an anomaly \ \ 
iw, that the Magistrate, though the documents referred to in section 178 clearly 
pronounce the innocence of the accused, has to go through the pretence of 
examining,gpe or more witnesses to satisfy the provisions of the sub-section. 
yTince is placed upon section 251-A of the Code relating to warrant cases 
'hereufider the Magistrate is authorized, upon consideration of all the docu-y 
ments referred. to in section 173 and upon making such examination of the 
accused as the Magistrate thinks necessary and after giving the prosecution and 
the accused an opportunity of being heard, to discharge the accused, if he con- 
siders the charge against the accused to be groundless; but if he is of opinion 
that there is ground that the accused has committed an offence alleged against 
him, he shall frame in writing a charge against the accused. By contrasting 
this provision with section 207-A, it is contended that if the construction put 
forward by learned counsel is not accepted, the obvious difference between the 
two procedures indicated by the Legislature would be obliterated. We cannot 
agree with this contention. The difference between the two procedures is that, 
in a case covered by section 207-A, evidence will have to be taken under certain 


- contingencies, whereas under section 251-A no evidence need be taken at all. 


That distinguishes the different procedures under the two sections and it is not 
the province of the Court to add any further conditions or limitations to those 
provided by the Legislature. - x: 


We are fortified in cur view by a decision of this Court in Macherla Hanu- 
mantha Rao v. The State of Andhra Pradesh!, There the point in controversy 
was whether sections 207 and 207-A, inserted in the Code by the Amending Act 
XXVI of 1955, violated the provisions of Article 14 of the Constitution. In 
support of the contention that they violated Article 14 of the Constitution, it 
was sought to be made out that the provisions of section 207-A of the Code, in 
comparison and.contrast with other provisions of Chapter XVIII of the Code. 
prescribed a less advantageous position for the accused persons in a proceeding 
started under.a police report than the procedure prescribed in other cases in the 
succeeding provisions of that chapter. This Court held that there was a reason- 
able classification to support the difference in the procedures. Sinha, J., as he 
then was, who spoke for the Court, in order to meet the argument based on dis- 
crimination, considered the scope of the new section. . In doing so, tbe learned 
Judge observed thus at page — 403: i ; 


“The Magistrate then Las to record: the evidence of such witnesses as figure as eye- 
witnesses to the occurrence, and are produced -before him. He has also the power, in 


the interest of justice, to record such other evidence of the prosecution as,he may think 


necessary, but he is not ob‘iged to record any evidence. Without recording any evidence 
but after considering all the documents referred to in section 173 and after examining the 
accused person and after hearing the parties, it is open to the magistrate to discharge the, * 


‘accused person after recording his reasons that no ground for committing the accused for 


trial has been made out, unless he decides to try the accused himself or to send hin 


y for trial by another magistrate. If, on the other hand, he finds that the accused should 


^ 


be committed for trial, he is required to frame a charge disclosing the offence with which ~ 


the accused is charged.” . 
Then the learned Judge proceeded to consider the scope of section 208 oa. 
Code. Afjer having found that there was obvious difference in the pfocedwre, 
the learngi Judge came to the conclusion that 

“the Wegislature has provided for a clear classification between the two kinds ®f pro- 
ceedings at the commitment stage based upon a very relevant consideration, namely, whether 


wr NONE 
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or not there has been a previous inquiry by a responsible public servant whose duty it ig to 


discover crime and to bring criminals tó speedy justice." 


It will thus be seen that the observations of the learned Judge at page 403 canffot T 


be said to be obiter, as learned counsel asks us to “Hold, for the construction of 
ihe provisions of section 207-A was necessary to. ascertain whether there wee 
reasonable classification or not. Assuming.that the said observations are obiter, 


Court. The view we have expressed also is consistent with the said obserye¥ons. 


even then, they record the considered ` opinion of:five learned Oe is - 


Our view could now be expressed in the ‘following propositions: (1) In a 


proceeding instituted on a “police report, ‘the Magistrate is bound:to take evid- _ 
ence of only.such eyé-witnesses as are actually produced by the prosecution in. - 


Court. , (2) The Magistrate, if he is of opinion that it is in the interest of justiee 
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to take evidence, whether of eye-witnesses or others, has a duty to do so: (3)- 
Ifthe Magistrate is not of that opinion and if the prosecution has not examined, - 


any eye-witnesses, he has jurisdiction to discharge or commit ‘the accused to 
sessions on the basis of the documents referred to in section 173 of the Code. (4) 
The discretion of the Magistrate under sub-section (4) isa judicial ‘discretion 


and, therefore, in appropriate cases the order of discharge or committal, as the. 


ease may ‘be, is liable to be set aside by a superior Court. 


Before closing we would like to make some observations. Rarely we come 
across cases where the prosecution does not examine important eye-witnesses, for. 
such g procedure would entail the danger of the said witnesses being tampered 


with by the accused, with the result that there will not be any evidence taken. 


by the committing Magistrate which could be uséd as substantive evidence under 
section 288 of the Code. Even if the prosecution takes that, risk, the Magistrate 
shall exercise a sound judicial discretion ‘under. the second part of sub-section (4) 
of section 207-A in forming the opinion whether witnesses should be examined 
or not, and any perverse exercise ofthat discretion can always be rectified by a 


superior Court. But there may be a ease where the Magistrate can make up- his . 


mind definitely on the documents referred to in seetion 17 8 without the aid of 
any oral evidence and in that event he would be within his rights to discharge 
or commit the. accused, as the ease may be. In this view, it is not necessary to 


express our opinion whether even if the. Magistrate aeted illegally in committing 
' an accused without taking any evidence, the said illegality is eured either by 


aection 537 of the Code or any other section thereof. 
- Tn the result, the appeals fail and are dismissed. . 
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